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PEEFAOE. 


This  volume  embraces  all  the  questions  in  Criminal  Law  that  have  arisen 
in  the  several  State  Courts  and  the  Courts  of  the  United  States,  including 
all  the  Decisions  to  the  close  of  the  year  1855,  and  those  made  during  the 
commencement  of  the  year  1856. 

In  preparing  Digests,  compilers  have  embraced  in  the  same  work  both 
Civil  and  Criminal  matter ;  and  the  result  to  the  profession  is,  that  a  series 
of  general  Digests  must  be  examined  in  order  to  arrive  at  a  knowledge  of 
all  the  Decisions  in  the  Criminal  Cases  which  have  occurred  in  this  country. 
At  the  present  time  these  decisions  have  become  so  numerous  that  it  is  quite 
as  difficult  and  laborious  to  examine  them  in  general  Digests  as  in  the  Eeports 
themselves ;  and,  therefore,  it  has  been  deemed  advantageous  to  the  profess- 
ion to  collate  them  into  one  volume,  and  so  arrange  the  subject  matter  into 
titles  and  divisions,  that  a  ready  reference  can  be  obtained  to  all  the  important 
cases,  and  the  various  points  decided  in  them,  without  incurring  the  labor  of 
searching  through  a  number  of  Digests  into  which  criminal  matter  has  been 
placed  without  order  or  systematic  arrangement.  In  cases  where  the  same 
principle  has  been  decided  in  different  States,  all  the  decisions  have  been 
grouped  into  one  section,  retaining  only  the  title  of  the  Case,  the  reference 
to  the  Report,  and  the  number  of  the  page — thus  avoiding  unnecessary 
repetition  of  the  same  matter.  A  Table  has  been  carefully  prepared  and 
appended  to  this  volume,  in  which  all  the  important  Cases  can  be  readily 
found,  and  also  the  pages  where  they  are  cited  under  the  several  titles  and 
divisions.  No  pains  have  been  spared  to  make  this  work  as  free  from 
clerical  errors  as  the  multiplicity  of  references  to  volumes  and  pages  of 
Reports  would  allow ;  and  the  Compiler,  in  offering  this  volume  to  the  pro- 
fession, indulges  the  hope  that,  should  any  such  errors  be  discovered, 
they  will  be  overlooked  in  view  of  the  labor  and  care  necessarily  bestowed 
upon  a  work  of  this  kind. 

J.  L.  H. 
New  York,  Oct.  21st,  1856. 
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ERRATA. 

Page 264,  §  72,  read  " Stolix  v.  PeopU,  instead  of  "Slate  v.  People." 
"    442,  §  123,  read  "  Ricker,"  instead  of  «  Riker." 
"    430,  Subdivision  HE.,  read  ''information,"  instead  of  "  indictment." 
"    431,  Subdivision  IH.,  read  "  information,"  instead  of  "  indictment.' 
"    549,  §  6,  read  "  it  is  not  indictable,"  instead  of  "  it  is  indictable." 

See  Table  of  Cases  for  correction  of  errors  in  the  references. 
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ABATEMENT. 
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II.  Thne  when  the  plea  mnst  be  made. 
III.  Judgment  on  the  plea,  when  final. 


I. 


Matter  to  be  Pleaded  in 
Abatement. 


1.  In  a  criminal  prosecution,  an  ob- 
jection was  raised  that  seventeen  in- 
stead of  sixteen  grand  jurors  were 
impanelled  and  passed  upon  the  in- 
dictment under  which  the  defendant 
was  arraigned  and  tried.  It  was  held 
that  the  objection,  if  true,  should  have 
been  reached  by  plea  in  abatement. 
Shropshire  v.  State,  7  Eng.  190. 

2.  The  question  as  to  whether  a 
grand  jury  has  been  drawn,  summoned, 
and  impanelled  according  to  law,  can 
only  be  considered  under  a  plea  in 
abatement.  The  State  v.  Greenwood,  5 
Porter  474. 

3.  A  misnomer  of  the  surname  or 
Christian  name,  if  it  be  substantial,  is 
good  cause  for  a  pica  in  abatement. 
Lines  v.  State,  5  Porter  236. 

4.  When  a  person  is  described  in  an 
indictment  as  A.,  the  wife  of  B.,  held  that 
the  allegation  that  the  prisoner  is  the 
wife  of  B.,  is  a  mere  description  or  ad- 
dition, and  if  erroneous,  as  such  the 
only  remedy  is  by  a  plea  in  abatement. 
Commonwealth  v.  Lewis,  1  Metcalf  151. 

5.  A  plea  of  misnomer  in  an  indict- 
ment, being  pleaded,  it  is  no  answer  to 
such  plea  that  it  is  the  same  identical 
person,  since  it  is  the  right  of  the  party  | 
to  be  prosecuted  by  his  true  name. 


Commonwealth  v.  Dockkam, .  Thacher's- 
Criminal  Gases  238. 
,  6.  On  a  motion  to  quash  an  indict- 
ment against  one  as  William  Gabe,  alias 
Santa  Anna,  on  the  ground  that  the  in- 
dictment set  forth  a  second  Christian 
name,  under  an  alias  dictus ;  It  was 
held  that  this  was  matter  to  be  pleaded 
in  abatement,  and  could  not  be  reached 
by  a  mere  motion.  Qabe  v.  State,  1 
Eng.  519. 

7.  By  reason  of  the  statute  which  re- 
quires that  rrand  jurors  should  be  free- 
holders, a  plea  in  abatement  to  an  in- 
dictment, setting  forth  that  some  of  the 
jurors  who  served  on  the  grand  jury- 
were  not  freeholders,  was  held  good. 
State  v.  Rockqfellow,  1  Halst.  332  ; 
State  v.  Duncan,  7  Yerger  271.  But  not 
so  in  New  York.  People  v.  Jewett,  6 
Wend.  386  ;  3  Wend.  314. 

8.  In  an  indictment  for  assault  and 
battery,  if  the  person  die  before  trial, 
who  is  named  at  the  foot  of  the  indict- 
ment as  complainant,  still  the  indict- 
ment does  not  abate.  Commonwealth  v. 
Cunningham,  5  Litt.  292. 

9.  In  North  Carolina,  a  plea  in  abate- 
ment to  an  indictment  is  bad,  if  made 
because  of  want  cf  the  defendant's  ad- 
dition. State  v.  Newman,  2  Ca.  Law 
Repos.  74.  Contra  in  Virginia.  Haught 
v.  Commonwealth,  2  Virg.  Cas.  3.  False 
addition  is  also  good  cause  of  abate- 
ment.   Commonwealth  v.  Clark,  lb.  401 

10.  The  incompetency  of  the  grand 
jurors,  who  find  a  bill,  is  a  matter 
which  may  be  pleaded  in  abatement. 
Rawls  v.  State,  8  Smedes  &  Mar- 
shall's Rep.  599,  and  McQuillen  v. 
State,  lb.  587. 
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11.  In  all  pleas  of  abatement  in  crim- 
inal proceedings,  it  is  essential  that 
facts  should  be  stated  out  of  which  the 
defence  arises,  or  a  negative  of  that 
state  of  facts,  which  is  to  be  presumed 
from  the  existence  of  a  record.  State 
v.  Brooks,  9  Alabama  10. 

12.  In  pleas  of  abatements  to  the 
constitution  of  the  grand  jury,  the 
greatest  accuracy  and  precision  are 
necessary,  as  two  modes  are  provided 
by  which  a  jury  may  be  constituted, 
and  therefore  the  plea  must  negative 
that  either  mode  was  pursued,    lb. 

13.  When  the  matter  of  a  plea  in 
abatement  is  the  disqualification  of  a 
juror,  laying  out  of  view  the  direction 
to  summon  freeholders  and  household- 
ers, as  to  which  no  opinion  is  given — 
it  must  present  the  constitutional  dis- 
qualification of  conviction  for  bribery, 
&c.  Matters,  which  exempt  individu- 
als from  jury  service,  are  not  disquali- 
fications which  will  abate  an  indict- 
ment,    lb. 

14.  The  general  allegation,  in  a  plea 
in  abatement,  that  the  commissioners 
had  no  authority  to  make  the  selection 
of  the  grand  jurors  on  the  6th  day  of 
May,  1841,  is  too  vague,  and  the  plea 
not  showing  that  the  6th  of  May,  the 
day  on  which  the  grand  jurors  were 
selected,  was  not  included  in  the  May 
term  of  the  board  of  commissioners,  is 
bad.     State  v.  Newer,  7  Blackf.  307. 

15.  When  a  plea  in  abatement  to  an 
indictment  alleged  several  distinct 
matters,  which  had  no  connection  with 
each  other.  It  was  held  that  the  plea 
was  not  tenable,  because  of  duplicity. 
Finally  v.  The  People,  1  Manning  234. 

16..  And  it  was  held  that  such  plea 
must  be  verified  by  affidavit,  and  must 
be  definite  and  certain,  and  pray  judg- 
ment that  the  indictment  be  quashed.  lb. 

17.  Where  one  has  been  bound  over 
for  a  secret  assault,  and  the  justice  has 
failed  to  insert  in  his  certificate  that 
the  complainant  has  sworn  to  the  fact 
of  his  being  wounded,  and  shown  his 
wounds,  this  should  be  pleaded  in 
abatement.  Northrup  v.  Brush,  Kir- 
by  108. 

18.  Where  two  pleas  in  abatement 
were  pleaded  to  the  same  presentment, 
it  was  held  to  be  good.  Commonwealth 
v.  Long,  2  Virg.  Cas.  318. 


19.  It  was  held  that  a  plea  in  abate- 
ment could  be  pleaded  in  case  the  pre- 
sentment was  made  by  a  grand  jury, 
one  of  whom  was  a  mill  owner.  By 
the  statute  of  Virginia  an  owner  of  a 
mill  is  exempted  from  serving  as  a 
grand  juror. :  lb. 

20.  A  plea  in  abatement  alleging 
that  certain  persons  (naming  them) 
have  been  sworn  and  charged  as  mem- 
bers of  the  grand  jury,  without  alleg- 
ing that  they  served  on  the  grand  jury, 
is  sufficiently  certain  to  designate  who 
were  the  actual  members  of  the  grand 
jury.     State  v.  Rickey,  5  Halst.  83. 

21.  And  a  plea  in  abatement,  alleg- 
ing that  two  of  the  persons  so  sworn 
and  charged  as  members  of  the  grand 
jury,  had  before  they  were  sworn, 
formed  and  publicly  expressed  opin- 
ions, that  were  unfavorable  and  preju- 
dicial to  the  defendant,  was  held  bad 
on  general  demurrer.     lb. 

22.  The  pendency  of  one  indictment 
is  no  good  plea  in  abatement  to  an- 
other indictment  for  the  same  cause. 
Whenever  either  of  them — it  is  imma- 
terial which — is  tried  and  a  judgment 
rendered  on  it,  such  judgment  will  af- 
ford a  good  plea  in  bar  to  the  other — 
cither  as  a  former  acquittal  or  convic- 
tion. Commonwealth  v.  Drew,  3  Cush. 
279. 

23.  When  a  plea  in  abatement  was 
interposed,  in  a  case  where  two  indict- 
ments are  found  for  the  same  offence, 
on  the  ground  that  one  indictment  was 
proper  matter  for  a  plea  in  abatement 
to  the  other,  both  being  for  the  same 
offence.  The  plea  was  overruled  on 
the  ground  that  it  omitted  to  state  that 
it  was  made  to  the  indictment  found 
first,  and  that  it  did  not  state  that  the 
indictment  pleaded  to  was  for  the  same 
crime.  Austin  v.  State,  12  Missouri 
393. 

24.  Where  there  is  a  variance  be- 
tween the  Christian  name  of  the  juror 
as  signed  to  the  presentment  and  as 
given  in  the  entry  upon  the  record  set- 
ting forth  and  showing  the  impanel- 
ing of  the  grand  jury.  And  the  de- 
fendant pleads  in  abatement  that  one 
of  the  persons  who  signed  the  present- 
ment was  not  a  "lawfully  constituted 
grand  juror."  It  was  held  that  this  al- 
legation imported  nothing  more  than 
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that  he- did  not  possess  the  qualifica- 
tions required  by  law — and  that  if 
such  variance  could  be  made  available 
as  the  subject-matter  of  a  plea  in  abate- 
ment, the  plea  offered  was  not  such  as 
to  present  the  question.  State  v.  Wills, 
11  Humphrey  222. 

25.  An  objection  to  the  grand  jury 
by  which  an  indictment  is  found,  can 
only  be  taken  by  plea  in  abatement. 
Nugent  v.  State,  19  Alabama  540. 

26.  In  Alabama,  it  was  held  essential 
to  the  competency  of  a  grand  juror  that 
he  should  be  a  freeholder  or  house- 
holder when  his  name  is  returned  by 
the  sheriff  to  the  clerk  ;  and  it  is  a 
good  plea  in  abatement  to  an  indict- 
ment if  one  of  the  jurors  does  not  come 
within  this  rule,  and  such  plea  may 
call  for  judgment  that  the  indictment 
be  quashed.  State  v.  Middleton,  5  Por- 
ter 483. 

27.  In  a  criminal  case,  after  plea 
of  not  guilty,  and  verdict,  defendant 
cannot  interpose  the  objection  that 
the  grand  jury,  by  whom  the  indictment 
was  found,  was  composed  of  a  greater 
number  than  that  prescribed  by  law. 
The  objection  should  be  reached  by 
plea  in  abatement.  Such  objection 
however  does  not  exist  in  point  of  fact 
in  this  case.  Shropshire  v.  the  State, 
7  English's  R.  190. 

28.  Where  a  venire  had  been  drawn, 
returnable  to  the  term  of  the  Circuit 
Court,  at  which  an  indictment  was 
found,  by  the  clerk  and  sheriff,  in  the 
presence  of  the  probate  judge,  a  suffi- 
cient number  of  this  venire  were  proved 
to  be  in  attendance  on  the  Court  to 
constitute  a  grand  jury.  For  some 
reason,  not  distinctly  set  out  in  the 
record,  the  Court  set  aside  the  whole 
panel,  and  ordered  a  special  venire, 
returnable  forthwith.  Held  that  a  plea 
in  abatement  was  a  proper  plea  in  such 
case  for  the  defendant.  Baker  v.  the 
State,  23  Mississppi  R.  243. 


II.  Time  when  the  Plea  must  be  made. 

29.  Pleas  in  abatement  in  criminal 
as  well  as  in  civil  cases,  must  be 
pleaded  at  the  proper  time.  By  deny- 
ing the  charge,  tne  accused  waives 


matter   in    abatement.     McQuillen  v. 
State,  8  Smedes  &  Marsh.  R.  587. 

30.  The  statute,  providing  in  terms, 
that  if  the  proper  minute  of  the  day, 
month,  and  year  be  not  made  on  the 
indictment,  the  proceedings  shall,  on 
motion,  be  dismissed  ;  not  that  it  shall 
be  void,  but  shall,  on  motion,  be 
dismissed,  thus  making  it  matter  of 
abatement,  and  unless  pleaded  before 
the  plea  of  the  general  issue,  must  be 
considered  as  waived.  State  v.  Butler, 
17  Vermont  145. 

31.  It  seems  there  must  be  some 
time  allowed  for  the  making  of  this 
minute,  and  if  made  by  the  clerk  under 
the  direction  of  the  Court,  during  the 
term  when  the  indictment  is  found,  it 
will  be  sufficient.     lb. 

32.  When  a  complaint  was  prefered 
by  one  as  a  grand  juror  to  a  justice  of 
the  peace,  against  G.  S.,  for  selling 
spirituous  liquor  contrary  to  the  statute, 
and  the  defendant  put  in  a  demurrer 
to  the  complaint,  upon  which  a 
judgment  was  rendered  against  the 
defendant;  and  upon  an  appeal  to  the 
County  Court  from  the  judgment,  the 
defendant  then  moved  to  strike  the 
cause  from  the  calendar,  on  the  ground 
that  the  complainant  was  not  a  grand 
juror.  It  was  held  to  be  too  late,  and 
altogether  irregular  to  raise  the  objec- 
tion, that  the  grand  juror  who  had 
signed  the  complaint  had  not  been 
legally  appointed.  Such  defect  should 
have  been  plead  in  abatement  at  first. 
Smith  v.  State,  19  Conn.  493. 

33.  And  the  same  is  true  of  a  plea  in 
abatement  to  an  indictment  for  em- 
bezzling the  money  of  a  bank,  stating 
that  one  of  the  jurors  serving  on  the 
grand  jury  was  a  stockholder  in  such 
bank,  and  possessing  large  claims 
against  the  bank,  was  greatly  inter- 
ested in  procuring  such  indictment. 
State  v.  Rickey  5  Halst.  83. 


III. 


Judgment  on  the  Plea,  when 
Pinal. 


34.  When  a  defendant  is  indicted  for 
an  assault  and  battery,  and  files  a  plea 
in  abatement,  upon  which  the  State 
takes  issue,  and  the  Court  sitting  as  a 
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jury  finds  for  the  State,  and  gives  judg- 
ment against  the  defendant  for  the  costs 
of  suit  to  that  time,  without  assessing 
and  including  the  fine.  It  was  held, 
on  appeal  by  defendant  from  such  judg- 
ment, that  the  judgment  not  being 
final  no  appeal  would  lie;  and  that  the 
appeal  must  be  dismissed,  to  be  pro- 
ceeded in  to  final  judgment,  according 
to  law.     Guess  v.  State,  1  Eng.  141. 

35.  In  cases  of  misdemeanor,  the 
judgment  of  the  Court  upon  a  plea  in 
abatement  is  final,  and  if  the  plea  is 
found  against  the  defendant,  the  jury, 
or  the  Court,  if  the  case  is  submitted  to 
the  Court  without  a  jury,  should  fix  the 
penalty,  and  the  judgment  of  the  Court 
should  be  in  accordance  with  the  ver- 
dict   lb. 


ABDUCTION. 


1.  The  offence  made  punishable  under 
the  Massachusetts  statute  of  1845,  c. 
216,  sec.  1,  is  something  beyond  that 
of  merely  procuring  a  female  to  leave 
her  father's  house  for  the  sole  purpose 
of  illicit  sexual  intercourse  with  the 
individual  thus  soliciting  her  to  accom- 
pany him.  She  must  be  enticed  away 
with  the  view  and  for  the  purpose  of 
placing  her  in  a  house  of  ill-fame, 
place  of  assignation,  or  elsewhere,  to 
become  a  prostitute  in  the  more  full 
and  exact  sense  of  that  term.  She 
must  be  placed  there  for  common  and 
indiscriminate  sexual  intercourse  with 
men.  Commonwealth  v.  Cook,  12  Met- 
calf  93. 

2.  Where  two.  defendants  were  in- 
dicted for  abducting  a  girl  under  the 
age  of  sixteen  years,  and  the  indict- 
ment contained  several  counts,  some 
being  framed  under  the  3d  sec.  of  the 
stat.  4  &  5,  Phil.  &  M.  ch.  8,  which  pun- 
ishes such  abduction  with  two  years 
absolute  confinement,  or  fine  at  discre- 
tion, and  under  the  4th  sec.  of  the  same 
act,  which  enacts  a  higher  degree  of 
punishment  for  the  same  offence,  to 
wit,  five  years  absolute  confinement,  or 
fine  at  discretion.  It  was  held  that  the 
joinder  of  the  Counts  was  good  and 
was  not  mado  otherwise  by  a  verdict 
-of  guilty  generally,  and  the  different 


penalties  under  the  sections  ;  that  the 
count  under  the  4th  sec.,  for  abducting 
and  marrying,  included  the  less  offence 
of  abducting  ;  that  the  verdict  fixed 
the  greater  degree  of  guilt  as  well 
upon  him  who  contracted  marriage 
with  the  girl  as  upon  him  who  aid- 
ed in  abducting  her ;  that  it  was 
not  necessary  that  the  indictment 
should  have  negatived  the  exceptions 
contained  in  the  statute  in  regard  to 
the  taking  being  by  the  guardian 
in  socage  or  chivalry  ;  that  no  such 
tenure  as  that  by  Knight  service  ever 
did  exist  in  South  Carolina  ;  that  the 
statute  under  which  the  defendants 
were  indicted  was  still  in  force  in  South 
Carolina.    State  v.  Tidwell,  5  Strobh.  1. 

3.  The  terms  "  previous  chaste  char- 
acter," as  employed  in  the  act  of 
March  20, 1848,  to  punish  abdiiction  as 
a  crime,  mean  actual  personal  virtue  in 
the  female,  and  in  order  to  sustain  an 
indictment  for  abducting  a  female,  it  is 
necessary  that  she  should  have  been 
chaste  and  pure  in  conduct  and  prin- 
ciple up  to  the  time  of  the  commission 
of  the  offence,  or  the  commencement  of 
the  acts  on  the  part  of  the  defendant, 
which  resulted  in  the  abduction  of  the 
female.  Carpenter  v.  People,  8  Bar. 
Rep.  603. 

4.  The  word  "previous"  which  is 
used  in  this  connection,  must  be  under- 
stood to  mean  immediately  previous,  or 
to  refer  to  a  period  terminating  imme- 
diately previous  to  the  commencement 
of  the  guilty  conduct  of  the  accused. 
lb. 

5.  Although  the  female  has  pre- 
viously lost  her  virtue,  yet  if  she  has 
subsequently  reformed  and  become 
chaste,  she  may  be  the  subject  of  the 
offence  created  by  the  statute,     lb. 

6.  The  prostitution  contemplated  by 
the  act  was  that  of  the  female  to 
the  lustful  appetites  of  men  at  any 
place  where  prostitution  of  the  charac- 
ter usual  at  houses  of  ill  fame  or  as- 
signation is  practised.    lb. 

7.  In  order  to  constitute  the  offence 
intended  by  the  act  of  March  20, 
1848,  the  abduction  of  the  female 
must  be  for  the  purpose  of  her  indis- 
criminate meretricious  intercourse  with 
men.     lb. 

8.  Such  must  be  the  case  to  render 
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her  a  prostitute,  or  her  conduct  prosti- 
tution, within  the  meaning  of  the  act. 
lb. 

9.  Accordingly,  where  it  was  shown 
that  the  female  when  she  left  her  home 
went  voluntarily,  and  not  at  tho  re- 
quest of  the  accused,  and  that  she  had 
since  lived  and  cohabited  with  him, 
and  with  no  one  else,  it  was  held  that 
an  indictment  could  not  be  sustained 
for  her  abduction.     lb. 

10.  On  the  trial  of  an  indictment  for 
abduction  it  is  error  in  the  Court  to 
charge  the  jury  that  they  are  to  judge 
in  regard  to  the  meaning  of  the  word 
"  prostitution,"  as  used  in  the  act  of 
March  20,  1848.    lb. 


ABORTION. 

L  Description  of  the  offence. 
II.  Of  the  indictment. 


L  Description  of  the  Offencb. 

1.  The  offence  of  abortion  being 
only  a  misdemeanor,  there  is  no  occa- 
sion for  the  presence  of  the  defendant 
at  the  time  the  verdict  is  given.  Hal- 
liday  v.  The  People,  4  Oilman  111. 

2.  To  cause  abortion  when  the  child 
is  quick,  is  not  murder  or  manslaughter 
at  Common  Law,  but  a  great  misde- 
meanor. State  v.  Cooper,  2  Zabriskie 
52. 

3.  To  cause  abortion  on  a  woman 
not  yet  quick  with  child,  if  done  with 
her  consent,  is  not  an  assault ;  it  is 
only  in  cases  of  high  crimes  that  the 
person  assaulted  is  incapable  of  as- 
senting,    lb. 

4.  When  in  an  attempt  to  procure 
an  abortion  there  is  an  evident  intent 
to  produce  death,  and  death  does  ac- 
tually occur,  in  such  attempt  it  is  mur- 
der, but  when  nothing  more  is  intend- 
ed than  to  commit  a  misdemeanor,  it  is 
only  manslaughter  if  death  is  pro- 
duced. Smith,  v.  State,  33  Maine  (3 
Bed.)  48. 


II.  Of  the  Indictment. 


5.  Under  an  indictment  for  producing 
an  abortion  of  a  quick  child,  which  by 
the  Revised  Statutes  is  a  felony,  the  pris- 
oner may  be  convicted,  though  it  turn 
out  that  the  child  was  not  quick,  and 
the  offence  therefore  a  misdemeanor. 
The  People  v.  Jack  ton,  3  Hill  92. 

6.  In  an  indictment  for  administering 
medicine  to  produce  miscarriage,  &c, 
it  is  not  necessary  that  the  medicine 
administered  should  be  named,  nor  is 
it  necessary  to  state  that  it  was  nox- 
ious.    State  v.  Vawter,  1  Blackf.  592. 

7.  When  an  indictment  charges  the 
prisoner  with  having  feloniously,  wil- 
fully, knowingly,  maliciously,  and  inhu- 
manly forced  and  thrust  a  wire  up  into 
the  womb  and  body  of  one  B.  C,  she  be- 
ing then  pregnant  and  quick  with  child, 
with  a  wicked  and  malicious  and  feloni- 
ous intent  to  cause  and  procure  her  to 
miscarry  and  bring  forth  the  child  of 
which  she  was  then  pregnant  and  quick; 
and  further  charges  that  by  the  means 
of  forcing  and  thrusting  the  said  wire 
into  her  womb  and  body  she  did  bring 
forth  the  said  child  of  which  she  was 
pregnant  and  quick,  dead  ;  and  that 
by  the  forcing  and  thrusting  of  the 
said  wire  by  the  defendant  into  her 
womb,  she  afterwards  became  sickened 
and  distempered  in  her  body,  and  by 
the  same  means  so  used  she  suffered 
and  languished,  and  afterwards  by  rea- 
son thereof  died.  It  was  held  that  the 
jury  under  such  an  indictment  could 
only  find  for  manslaughter,  and  in  order 
to  find  for  murder  it  was  necessary  that 
the  indictment  should  charge  an  intent 
to  kill  the  child.  Smith  v.  The  State. 
33  Maine  (3  Red.)  48. 

8.  By  statute  in  Maine,  the  use  and  em* 
ployment  of  any  instrument  with  intent 
to  destroy  the  child  of  which  a  woman 
may  be  pregnant,  whether  such  child  be 
quick  or  not,  is  an  indictable  offence,  lb. 

9.  Where  an  indictment  charges  one 
with  causing  the  death  of  a  pregnant 
female  in  attempting  to  procure  an  abor- 
tion, in  order  to  fix  upon  the  defend- 
ant the  guilt  of  the  offence  charged  up- 
on him,  it  is  not  requisite  to  be  either 
alleged  or  proved  that  the  deceased 
was  quick  with  child.  State  v.  Smith. 
32  Maine  (2  Red.)  369. 
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10.  At  Common  Law  no  indictment 
will  lie  for  attempts  to  procure  abortion 
with  the  consent  of  the  mother,  until 
she  is  quick  with  child.  Commonwealth 
v.  Parker,  9  Metcalf  263. 

11.  Where  a  defendant  is  charged 
with  an  attempt  to  procure  an  abortion, 
it  is  only  necessary  that  the  indictment 
should  allege  an  intention  to  procure 
and  cause  an  abortion  or  miscarriage, 
and  that  it  was  the  intention  of  the 
defendant  to  cause  the  death  or  pre- 
mature birth  of  the  child  with  which  the 
mother  was  pregnant.  Mills  v.  Com- 
monwealth, 13  Penn.  State  R.  631. 

12.  In  such  case  there  is  no  need  of 
alleging  that  the  mother  was  quick 
with  child.     lb. 

13.  The  procuring  of  an  abortion, 
either  by  means  of  potions  or  an  opera- 
tion used  by  the  mother  herself,  or  by 
another  with  her  consent,  is  not  an  in- 
dictable offence  at  the  Common  Law, 
unless  the  mother  be  quick  with  child, 
and  the  mere  attempt  to  commit  the 
act  is  not  indictable.  State  v.  Cooper, 
2  Zabriskie  52. 


ACCESSORY. 

L  Who  are  Accessories. 
II.  In  cases  of  misdemeanors,  &c. 

III.  Accessories  in  oases  of  slaves. 

IV.  Accessories  before  and  after  the  fact. 
Y.  Of  the  indictment  of  an  accessory. 

VI.  Trial  of  an  accessory. 
VII.  What  evidence  admissible  on  the  trial  of 

an  accessory. 
VIII.  The  verdict. 


I.  Who  are  Accessories. 

1.  If  one  be  present,  aid,  and  assist 
another  to  commit  a  murder,  the  former 
may  be  indicted  as  an  accessory,  and 
convicted  of  manslaughter.  State  v. 
Caiman,  5  Porter  32. 

And  the  same  is  true  of  one  who  as- 
sists and  abets  another  in  committing 
manslaughter  ;  he  may  be  convicted 
as  an.  accessory  and  punished.     lb. 

2.  When  a  number  of  persons  are 
occupied  in  doing  what  may  be  lawful, 
and  some  of  them  without  the  co-opera- 


tion of  the  others,  though  in  their  pre- 
sence, commit  a  felony,  the  latter  can- 
not be  regarded  either  as  principals  or 
accessories.  U.  States  v.  Jones,  3  Wash. 
C.  C.  223. 

3.  One  who  is  present  and  sees  that 
a  felony  is  about  to  be  committed,  and 
does  in  no  manner  interfere,  does  not 
thereby  participate  in  the  felony  com- 
mitted. Every  one  may,  upon  such  an 
occasion,  interfere  to  prevent,  if  he  can, 
the  perpetration  of  the  felony,  but  he  is 
not  bound  to  do  so  at  the  peril,  other- 
wise, of  partaking  of  the  guilt.  It  is 
necessary,  in  order  to  make  him  an  aider 
or  abettor,  that  he  should  do  or  say 
something  showing  his  consent  to  the 
felonious  purpose,  and  contributing  to 
its  execution.  State  v.  HUdreih,  9  Ire- 
dell 440. 

4.  If  goods  be  feloniously  taken  and 
removed  by  one's  servant,  under  his  in- 
structions, though  absent,  and  after- 
wards he  takes  part  in  secreting  such 
goods,  still  he  cannot  be  held  otherwise 
than  as  an  accessory.  Norton  v.  People, 
8  Cowen  131. 

5.  Where  a  number  of  persons  are 
present  at  the  time  an  offence  is  com- 
mitted, and  the  act  is  done  by  only  one 
of  them  ;  still,  if  it  appears  they  were 
all  combined  in  carrying  out  some  pur- 
pose of  which  the  act  committed  consti- 
tuted a  part,  then  they  are  all  princi- 
pals.    Green  v.  State,  13  Missouri  382. 

6.  In  order  to  constitute  an  abettor 
in  the  commission  of  an  offence,  his 
immediate  presence  is  not  necessary. 
It  is  enough  if  one  stands  designedly 
in  such  a  position  that  he  is  at  hand 
and  ready  to  lend  aid  to  his  associates 
if  it  be  required  by  them.    lb. 

7.  In  case  of  murder  there  is  no  dis- 
tinction between  principal  and  ac- 
cessory at  the  fact ;  all  are  regarded  as 
principals.      State  v.  Arden,  1  Bay  488. 

8.  All  are  considered  as  principals  in 
treason  and  trespass.  Whitaker  v. 
English,  1  Bay  15  ;  Chanel  v.  Parker, 
1  Rep.  Con.  Ct.  333. 

9.  In  Mass.,  by  statute  of  1784,  c. 
65  §  1,  the  distinction  between  princi- 
pals in  the  second  degree,  and  ac- 
cessories, has  not  been  abolished. 
Commonwealth  v.  Knapp,  9.  Pickering's 
Rep.  496.     • 

10.  The  acts  of  piracy  referred  to  by 
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statute  of  April  30,  1790,  §  8,  have  re- 
ference to  such  as  are  perpetrated  by 
citizens  or  on  vessels  belonging  to  the 
United  States.  And  sec.  10  and  11, 
which  relate  to  accessories,  contem- 
plate the  acts  referred  to  in  §  8.  .  K  S. 
v.  Howard,  3  Wash.  C.  0.  840. 

11.  There  are  no  accessories  in  cases 
of  petit  larceny,  but  all  concerned  in 
the  commission  of  the  offence  are  princi- 
pals.    Ward  v.  People,  3  Hill  395. 


11.  In  Oases  op  Misdemeanors,  <fec. 

12.  Incase  of  a  misdemeanor,  all  who 
take  part  in  it  are  principals,  and  there 
can  be  no  accessories,  each  one  engaged 
being  liable  to  pay  the  entire  penalty. 
Commonwealth  v.  McAtee,  8  Dana  28. 

13.  In  felonies  there  may  be  ac- 
cessories, but  in  cases  of  misdemeanors 
all  aiders  and  abettors,  present  or 
absent  at  the  time  of  the  offence,  are 
principals,  and  should  be  indicted  as 
such.  Accordingly,  the  owner  of  a 
house  which  he  lets  to  another  to  be 
occupied  as  a  bawdy  house,  should  be 
indicted  as  the  keeper  of  the  house: 
and  Brockway  v.  the  People,  2  Hill 
558,  where  the  accused  was  indicted 
for  letting  his  house,  is  not  authority 
so  far  as  it  conflicts  with  this  rule.  The 
People  v.  Erwin,  4  Denio  129. 

14.  By  the  statute  of  the  United 
States  of  1818,  c.  86  §  3,  in  mis- 
demeanors, whoever  is  concerned  in 
aiding  and  abetting,  as  well  as  in  com- 
mitting the  act  is  regarded  as  principal. 

K  S.  v.  Gooding,  12  Wheaton  460. 

15.  In  all  offences  below  the  degree 
of  felony  there  can  be  no  accessories, 
either  before  or  after  the  fact,  and 
therefore  those  who  in  felonies  would 
be  accessories  before  the  fact,  are,  in 
respect  to  offences  below  that  degree, 
principals,  and  must  be  proceeded 
against  as  such.  Williams  v.  Statei 
12  Smedes  &  Marshall  58. 

16.  In  cases  of  murder  the  judgment 
of  the  law  upon  this  grade  of  homicide 
is  death,  both  as  to  the  principal  and 
the  accessory  before  the  fact.  But  by 
statute  of  1888,  ch.  29,  in  Tennessee, 
-where  any  person  is  convicted  of  mur- 
der in  the  first  degree,  and  the  jury 


shall  be  of  opinion  and  find  that  there 
were  mitigating  circumstances  in  the 
case,  the  punishment  shall  be  com- 
muted to  imprisonment  for  life  ;  and 
hence,  under  this  law,  when  the  princi- 
pal was  sentenced  to  imprisonment  for 
ife,  there  being  mitigating  circum- 
stances in  the  commission  of  the  of- 
fence, and  upon  the  conviction  of  the 
accessory,  and  subsequent  sentence  to 
imprisonment  for  life,  there  being  no 
mitigating  circumstances  in  the  finding 
of  the  jury  as  to  the  accessory,  it  was 
held  that  the  sentence  of  the  Court  was 
correct.  Nnthill  v.  the  State,  11  Huph., 
247. 

17.  Acts,  that  would  make  one  lia- 
ble as  accessory  to  a  capital  felony, 
make  him  answer  as  principal  in  case 
of  misdemeanor.  State  v.  Westfield, 
1  Bailey  132. 

18.  Where  an  assault  with  an  intent 
to  commit  murder  is  made  a  felony  by 
the  penal  code  of  Alabama,  it  is  an  of- 
fence to  which  there  may  be  accesso- 
ries.    Hughes  v.  State,  12  Ala.  458. 


ITT.  Accessories  in  cases  of  Slaves. 

19.  In  the  State  of  Missouri,  a  white 
man  who  stands  indicted  as  an  acces- 
sory to  a  crime  committed  by  a  negro 
or  slave,  is  punishable  the  same  as  if 
the  slave  were  a  freeman.  Loughridgc 
v.  State,  6  Missouri  594. 

20.  Where  upon  the  trial  of  an  ac- 
cessory the  principal  in  a  felony  is  said 
to  have  been  the  slave  of  the  prisoner, 
and  in  setting  forth  the  murder  by  the 
slave  it  is  charged  to  have  been  com- 
mitted against  the  peace  and  dignity 
of  the  State.  Held  that  it  is  not  neces- 
sary to  charge  it  to  have  been  com- 
mitted against  the  form  of  the  statute 
in  such  case  made  and  provided.  Since 
murder  by  a  slave  is  a  felony  in  him  at 
the  Common  Law  as  it  exists  in  South 
Carolina.    State  v.  Posey,  4  Strobh.  103. . 

21.  Proof  that  a  slave,  charged  as 
principal  in  a  murder,  stood  mute,  or 
exceeded  his  right  of  challenge,  are 
matters  inapplicable,  for  they  do  not 
pertain  to  the  trial  of  a  slave.    lb. 

22.  When  a  slave  is  amenable  as  for 
a  felony,  then   he  may  have  an  ac- 
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cessory,  whether  he  be  his  master  or 
any  other  person.  lb.  And  the  ver- 
dict of  the  jury  finding  the  murder  of 
the  same  person  to  have  been  com- 
mitted both  by  drowning  and  beating, 
as  charged  in  two  separate  counts  of 
the  indictments.  Held  not  to  be 
absurd  or  inconsistent.     lb. 

23.  After  the  conviction  of  a  slave 
as  principal  in  a  felony,  the  record  of 
such  conviction  can  be  put  in  evidence 
against  a  free  man  charged  as  acces- 
sory before  the  fact,  and  the  same  is 
true  if  the  slave  confesses  his  £uilt  as 
principal.  State  v.  Sims,  2  Bailey  29, 
State  v.  Crank,  lb.  66. 

24.  When  an  indictment  is  found 
against  a  free  white  person  under  the 
statute  of  Georgia  of  1840,  as  an  ac- 
cessory after  the  fact,  by  reason  of 
his  receiving  goods,  which  had  been 
stolen  by  a  slave  named  Bob,  who  was 
charged  in  the  indictment  as  the  prin- 
cipal felon,  it  was  held  that  the  gov- 
ernment must  establish  the  stealing' 
by  the  slave,  that  such  stealing  was 
known  to  the  receiver  of  the  goods,  in 
order  to  convict  the  accessory ;  and  in 
all  cases  of  accessories  after  the  fact 
the  principal's  guilt  must  be  proved. 
Simmons  v.  State,  4  Georgia  465. 


IV.  Accessories  before  and  aftbb  the 
Fact. 

25.  In  Iowa,  by  the  Rev.  Stat.  153, 
accessories  before  the  fact  shall  be 
deemed  principals,  and  may  be  charged 
in  the  indictment  with  having  commit- 
ted the  principal  offence.  Bousell  v. 
United  States,  1  Iowa  111. 

26.  In  Alabama  it  was  held  that  a 
defendant  who  was  indicted  as  princi- 
pal could  not  be  convicted  by  proving 
him  to  be  only  an  accessory  before  the 
fact.  Hughes  v.  State,  12  Alabama 
458. 

27.  By  statute  the  offence  of  an  ac- 
cessory to  a  murder  before  the  fact 
comes  under  the  denomination  of  mur- 
der.    People  v.  Mather,  4  Wend.  229. 

28.  In  inferior  offences  of  a  grade 
less  than  felony,  the  law  makes  no  dis- 
tinction between  accessories  before  the 


fact  and  principals,  as  in  cases  of  for- 
gery at  Common  Law,  assault  and  bat- 
tery, and  other  misdemeanors.  And 
all  persons  who  participate  in  the  com- 
mission of  such  offences  as  aiders  and 
abettors,  are  principals,  and  may  be  so 
charged  in  the  indictment  for  those  of- 
fences.    State  v.  Cheek,  13  Iredell  114. 

29.  In  the  State  of  Tennessee,  by  the 
act  of  1829,  ch.  23,  sec.  64,  an  acces- 
sory after  the  fact,  on  a  criminal  charge 
of  obtaining  goods  by  false  pretences, 
is  punishable  as  principal  Long  v. 
State,  1  Swan  287. 

30.  If  there  be  an  accessory  after 
the  fact  to  one  who  was  an  accessory 
before  the  fact,  such  accessory  before 
the  fact  is  principal  to  the  party  who 
thus  conceals  and  secretes  him,  and 
under  the  64th  sec.  of  the  act  of  1829, 
ch.  23,  both  are  liable  to  the  same  pun- 
ishment.    State  v.  Payne,  1  Swan  383. 

31.  By  the  law  of  Illinois,  the  acts 
of  the  principal  are  made  the  acts  of 
the  accessory  before  the  fact,  and  the 
accessory  thereby  becomes  the  princi- 
pal, and  may  be  charged  as  having 
done  the  acts  himself,  and  he  shall  be 
deemed  and  considered  as  principal 
and  be  punished  accordingly.  Baxter 
v.  The  People,  3  Oilman  368. 

32.  There  can  only  be  accessories 
after  the  fact  in  cases  of  felonies. 
Commonwealth  v.  Macomber,  3  Mass. 
256.  Commonwealth  v.  Barlow,  4  Mass. 
440 


Y.  Of  the  Indictment  op  an  Accessory. 

33.  An  indictment  charging  one  with 
entering  a  dwelling-house  in  a  burgla- 
rious manner  for  the  purpose  of  steal- 
ing, and  charging  with  then  and  there 
stealing,  contemplates  only  the  offence 
of  burglary ;  and  such  indictment, 
though  charging  another  as  accessory 
to  "the  offence  aforesaid,"  is  good. 
Stoops  v.  Commonwealth,  7  S.  &  R.  491. 

34.  When,  in  a  felony,  an  indictment 
charges  one  as  accessory  before  the 
fact,  the  conviction  or  execution  of  the 
principal  need  not  be  alleged  in  the  in- 
indictment.  State  v.  Crank,  2  Bailey 
66.     State  v.  Sims,  lb.  29. 

35 .  If  one  stands  indicted  as  acces- 
sory to  a  murder  perpetrated  by  a  slave, 
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it  is  not  necessary  to  state  the  name  of 
the  slave's  master ;  a  description  of  the 
slave  by  his  own  name  was  held  suf- 
ficient,   lb. 

36.  It  is  not  necessary  to  allege  in 
the  indictment  the  conviction  and  sen- 
tence of  the  principal ;  for,  by  Com- 
mon Law  they  may  be  tried  together, 
and  in  that  case  the  conviction  of  the 
principal  cannot  be  alleged.  The  Com- 
monwealth v.  Williamson,  2  Vir.  Cas. 
211. 

37.  An  indictment  charging  one  as 
principal  and  another  as  accessory,  is 
sustained  if  the  jury  find  the  former 
guilty  as  accessory  and  the  latter 
guilty  as  principal.  State  v.  Main, 
Coxe  453. 

38.  When  an  indictment  is  found  in 
pursuance  of  the  revised  statutes  of 
Vermont  (sec.  11,  ch.  102),  it  is  neces- 
sary to  allege,  in  such  indictment 
against  an  accessory,  that  he  does  not 
stand  in  the  relation  contemplated  by 
the  excepting  clause  of  the  statute. 
State  v.  Butler,  H-Ver.  145. 

39.  But  where  the  exception,  is  in  a 
separate  section  of  the  statute,  or  in  a 
proviso,  or  exception  distinct  from  the 
enacting  clause,  it  has  always  been  es- 
teemed matter  of  defence,  and  that  it 
need  not  be  alleged  in  the  indictment ; 
but,  if  the  exception  was  contained  in 
the  body  of  the  enacting  clause,  it  was 
in  the  nature  of  a  condition  precedent, 
and  most  be  alleged.    lb. 

40.  It  was  held  that  the  principals 
and  accessory  could  be  charged  all  to- 
gether, but  was  questioned  whether 
the  precedents  would  justify  charging 
the  principal  and  accessory  both  before 
and  after  the  fact  in  the  same  count.  lb. 

41.  But  as  the  attempt  to  charge  the 
respondent  as  accessory  after  the  fact, 
was  defective,  as  appeared  for  another 
reason,  it  might  be  rejected  as  sur- 
plusage, and  the  indictment  then  stood 
good  against  the  principals  and  respon- 
dent as  accessory  before  the  fact.    lb. 

42.  There  is  no  necessity,  by  the 
general  rules  of  law,  that  the  vconvio 
tkra  of  the  principal  should  be  recited 
in  the  indictment  against  an  accessory; 
for  the  conviction  makes  no  part  of  the 
crime.    State  v.  Simmons,  1  Brevard  6. 

43.  By  the  provisions  of  the  revised 
statutes  of  Maine  (ch.  167),  the  acces- 


sory may  be  indicted  and  convicted 
without  regard  to  the  conviction  of  the 
principal,  either  in  the  indictment  or 
on  the  trial,  although  the  guilt  of  the 
principal  is  an  indispensable  fact  to  be 
shown  upon  the  trial.  The  guilt  of  the 
accessory  must  be  averred  in  the  in- 
dictment in  the  same  manner  as  if  he 
alone  had  been  concerned,  followed  by 
the  allegation  of  the  acts  done  by  him 
which  constitute  him  an  accessory  be- 
fore the  facu  State  v.  Bicker,  29 
Maine  84. 


VI.  Trial  of  an  Accessory. 

44.  An  accessory  can  not  be  tried 
before  the  principal  offender  has  been 
tried  and  convicted.  Baron  v.  People, 
1  Parker  Crim.  Rep.  246. 

45.  An  accessory  maybe  arraigned 
and  tried  in  the  county  wfifcre  he  com- 
mitted his  part  of  the  offence,  notwith- 
standing the  principal  offence  was  com- 
mitted in  another  county  ;  but  the  ac- 
cessory cannot  be  indicted  and  tried  in 
the  county  where  the  principal  offence 
was  committed,  unless  his  offence  as 
accessory  was  committed  in  that  coun- 
ty,    lb. 

46.  By  statute  a  receiver  of  stolen 
goods  brought  from  another  State, 
knowing  them  to  be  stolen  goods,  is 
liable  to  indictment,  and  may  be  tried 
before  the  principal  is  convicted.  Com- 
monwealth v.  Andrews,  2  Mass.  14. 
Commonwealth  v.  Fryt,  1  Vir.  Cas.  18. 
Butler  v.  State,  3  McCord  384. 

47.  In  the  State  of  North  Carolina 
the  Common  Law  prevails,  and  the  ac- 
cessory cannot  be  tried  before  the  con- 
viction, of  the  principal,  except  when 
the  latter  is  beyond  the  reach  of  the 
law.  State  v.  Goode,  1  Hawks  463. 
State  v.  Groff,  1  Murph.  270. 

48.  At  Common  Law,  the  principal 
must  be  first  convicted  of  the  offence 
charged,  before  an  accessory  to  such 
offence  can  be  put  on  trial  against  his 
consent.  And  when  the  principal  dies 
before  conviction,  the  accessory  must 
be  acquitted.  Commonwealth  v.  Phil- 
lips, 16  Mass.  423.  Vide  Whitehead, 
v.  State,  4  Humph.  278. 

49.  An  accessory  shall  not,  without 
his  own  consent,   be  brought  to  trial 
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till  the  guilt  of  the  principal  is  legally 
ascertained,  by  the  conviction  or  out- 
lawry of  him,  unless  they  are  tried  to- 
gether, and  then  the  jury  shall  be 
charged,  to  inquire  first  of  the  princi- 
pal, and  if  they  are  satisfied  of  his 
guilt,  then  of  the  accessory.  Stoops 
and  another  v.  The  Commonwealth,  7  S. 
&  R.  491.     Vide  Foster's  Cr.  L.  561. 

50.  When  several  persons  are 
charged  as  principals  with  the  commis- 
sion of  a  felony,  the  Court  in  its  dis- 
cretion may  arraign  one  as  accessory 
to  such  of  the  principals  as  are  con- 
victed, and  if  he  be  found  guilty  as  ac- 
cessory to  them,  or  any  of  them,  judg- 
ment shall  pass  upon  him.  But  on  the 
other  hand,  if  he  be  acquitted,  that  ac- 
quittal will  not  discharge  him  as  ac- 
cessory to  the  others.  And  when  they 
come  in  and  are  convicted  and  attaint- 
ed, or  judgment  of  outlawry  passes 
against  them,  he  may  be  arraigned  de 
novo,  as  accessory  to  them.  And  he 
may  be  considered  as  accessory  to  him 
who  has  been  convicted,  though  the 
evidence  prOve  him  to  have  stood  in 
that  relation  of  guilt  to  several.  But 
when  several  are  charged  as  princi- 
pals, and  are  not  all  convicted,  it  is 
error  to  arraign  one  as  accessory  to  all 
so  charged  as  principals  against  his 
own  consent.  Stoops  and  another,  v. 
The  Commonwealth,  491.  Vide  1  Hale 
624. 

51.  It  is  a  principle  of  the  Common 
Law,  that  an  accessory  cannot  be  ar- 
raigned before  the  conviction  of  the 
principal,  unless  both  are  tried  toge- 
ther, or  he  consent  to  be  tried  first, 
and  the  same  rule  applies  to  offences 
created  by  the  act  of  1829,  ch.  21,  sec. 
12,  in  Tennessee.  State  v.  Pybass,  4 
Humph.  442. 

52.  It  is  necessary  to  produce  the  re- 
cord of  the  conviction  of  the  principal 
when  an  accessory  is  on  trial,  unless 
the  principal  die  or  be  pardoned  before 
trial,  or  the  accessory  consent  to  be 
arraigned  without  the  production  of 
such  record,  or  in  case  both  are  tried 
jointly.     State  v.  Crank,  2  Bailey  66. 

58.  If,  however,  the  accessory  is 
charged  as  being  present,  rendering 
assistance  and  abetting,  then  the  guilt 
of  the  principal  maybe  shown  by  other 
evidence  than  the  record  ;  though  such 


record  of  conviction  may  exist  at  the 
time  of  the  trial.     lb. 

54.  When  two  persons  are  jointly 
indicted,  the  one  as  principal  and  the 
other  as  accessory,  and  tried  separate- 
ly, on  the  trial  of  the  accessory  the 
conviction  of  the  principal  must  be 
taken  as  prima  facie  evidence  of  his 
guilt ;  it  may  be  rebutted  by  showing 
that  there  was  no  offence  committed 
by  the  principal,  and  the  burden  of 
proof  in  such  case  is  on  the  accessory, 
and  he  must  show  clearly  that  such 
conviction  was  wrong.  Cajnmonwealth 
v.  Knapp,  10,  Pick.  478. 

55.  And  the  accessory  is  at  liberty 
to  produce  any  evidence  which  goes  to 
show  that  the  principal  is  innocent. 
The  Court  will  not  fix  any  limit  to 
such  proof.     lb. 

56.  When  a  defendant  in  Ohio  is  in- 
dicted under  the  36th  sec.  of  the  act 
for  the  punishment  of  crimes,  and 
charged  with  aiding,  abetting  and 
procuring  another  person  to  commit 
any  of  the  offences  enumerated  in  that 
sec.  ;  It  was  held  that  the  Legislature 
made  the  crime  specified  in  that  Act  a 
substantive,  independent  offence,  not 
in  any  way  dependent  for  its  punish- 
ment on  the  conviction  of  the  principal 
offender.  Nolandv.  State.  19  Ohio  1*31. 

57.  In  Ohio,  the  general  rule,  that 
the  principal  must  be  first  tried  and 
convicted  before  the  accessory  can  be 
put  on  trial,  is  so  far  changed  by  stair 
ute,  that  the  accessory  may  be  first 
tried  and  convicted,  if  the  principal 
cannot  be  found.  And  if  the  principal 
be  acquitted,  the  accessory  must  be 
discharged.  United  States  v.  Crane. 
4  McLane  317. 

58.  If  an  accessory  aid  and  abet  a 
principal  who  is  not  liable  under  our 
laws,  he  cannot  be  arraigned  except 
his  acts  are  such  as  to  render  him 
liable  as  principal.  U.  States  v.  Libhy, 
1  W.  &  M.  221. 

59.  Under  the  statute  of  Illinois,  an 
accessory  to  a  murder  may  be  indicted 
and  punished  as  principal,  and  in 
such  a  case  it  would  be  necessary  for 
the  prosecution  to  make  out  the  guilt 
of  the  principal  before  the  jury  could 
find  the  defendant  guilty  of  the  murder, 
by  being  accessory  to  it.  In  such  a 
case,  according  to  the  Common  Law 
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rule,  it  would  be  competent  for  the  pro- 
secution to  establish  that  fact  prima 
facie,  by  the  production  of  the  record 
of  the  conviction  of  the  principal.  Bax- 
ter v.  the  People.  2  Oilman  578. 

60.  When  a  felony  is  charged  to  have 
been  committed  by  two  persons  as 
principals,  and  one  has  been  tried  and 
acquitted,  and  the  other  not  yet  tried, 
held,  on  a  motion  to  discharge  an 
accessory,  that  he  was  not  entitled  to 
his  discharge,  if  he  refused  to  be  tried 
before  the  trial  of  the  other  •principal. 
Com.  v.  Woodward,  Thacher's  Criminal 
Cases  63. 

61.  On  the  trial  of  a  white  man  as 
an  accessory  to  a  murder  committed 
by  a  negro,  it  was  held  that  the  white 
man  could  be  legally  indicted  and  con- 
victed as  an  accessory,  notwithstanding 
that  the  principal  was  a  slave.  State 
Y.Simmons,  1  Brevard  6;  State  v.  Sims, 
2  Bailey  29  ;  State  v.  Crank,  lb.  66. 

62.  If  the  Court  thinks  proper,  and 
the  accessory  and  principal  do  not  ob- 
ject, they  may  be  tried  together.  Sam- 
urn  v.  Com.,  5  Watts  &  Sergeant  385. 

63.  It  is  in  the  discretion  of  the  Court 
to  allow  an  accessory  a  separate  trial 
from  the  principal.  State,  v.  Yancy  1 
Const.  Rep.  241. 

64.  A  prisoner  charged  as  accessory 
before  the  fact  to  the  crime  of  murder, 
is  not  entitled  to  his  discharge  without 
trial  because  the  principal  felon  has 
escaped,  and  two  terms  have  elapsed 
since  the  indictment  Com.r.  Sheriff, 
16  S.  &  R.  304. 

65.  If  proceedings  to  outlawry  are 
commenced  without  delay  against  the 
principal,  sufficient  time  must  be  allow- 
ed to  complete  such  proceedings  before 
the  accessory  can  be  discharged.    lb. 

66.  Where,  upon  the  trial  of  one  as 
accessory  to  the  crime  of  murder,  the 
Court  charged  that  it  was  immaterial 
whether  the  principal  conceived  the 
design  to  kill  the  deceased  before  his 
interview  with  the  accessory  or  not, 
that  if  the  accessory  encouraged  him 
in  that  design,  by  falsely  stating  to  him 
threats  made  by  the  deceased,  or  by 
persuading  him  to  kill  deceased,  he 
was  guilty  as  an  accessory.  It  was 
held  that  this  charge  was  proper. 
KeiMerv.  The  State,  10  Smedes  & 
Marshall  192. 


67.  An  abettor  may  be  convicted, 
though  the  actor  of  the  crime  should 
not  be  convicted,  or  attainted.  State 
v.  RocheUe,  2  Brevard  338.j 


VII.  What  Evidence  Admissible  ok 
the  Trial  of  an  Accessory. 

68.  The  confession  of  a  principal  is 
not  evidence  against  an  accessory. 
State  v.  Newport,  4  Harrington  567. 

69.  In  a  felony  the  pnncipal  is  a 
competent  witness  against  the  acces- 
sory. People  v.  Whipple,  9  Oowen  707. 

70.  Where  a  principal  and  accessory 
are  tried  separately,  though  on  the 
same  indictment,  evidence  of  the  con- 
viction of  the  principal  is  not  admis- 
sible on  the  trial  of  the  accessory,  un- 
less judgment  has  been  first  rendered 
against  the  principal.  State  v.  Dun- 
can, 6  Iredell  98. 

71.  A  witness  for  the  State,  on  the 
trial  of  an  accessory  before  the  fact,  in 
a  capital  case,  being  asked  by  the  de- 
fendant whether  he  had  stated,  before 
the  examining  magistrate,  certain  facts 
he  was  then  narrating,  replied  that  he 
had  not,  having  been  deterred  by  the 
threats  of  the  principal,  and  was  pro- 
ceeding to  state  the  conversation  be- 
tween himself  and  the  principal,  when 
the  defendant  objected  to  this  evi- 
dence. Held  that  the  evidence  was 
admissible.     lb. 

72.  When  the  Court  perceives  evi- 
dence abundantly  sufficient  to  sustain 
the  conclusion  of  the  jury,  although 
they  may  have  interpreted  favorably 
so  much  of  the  evidence  as  applied  to 
the  accessories,  and  acquitted  them, 
still  the  Court  will  not  for  this  reason 
grant  a  new  trial.  State  v.  Posey,  4 
Strobh.  142. 

73.  An  accessory  cannot  take  advan- 
tage of  an  error  in  the  record  against 
the  principal,  and  the  attainder  of  the 
principal,  while  unreversed,  is  prima 
facie  evidence  against  the  accessory  of 
the  principal's  guilt.  State  v.  Duncan, 
6  Iredell  236. 

74.  In  case  of  an  indictment 
against  a  white  man,  as  an  accessory 
to  a  crime  committed  by  a  negro,  the 
testimony  of  negroes  may  be  offered 
against  the  principal,  but  cannot  be* 
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received  on  the  trial  of  the  accessory. 
State  v.  Chiltem,  2  Dev.  49. 

75.  Where  a  husband  is  indicted  for 
the  murder  of  his  wife  through  the  in- 
strumentality of  his  slave,  and  two 
other  persons  as  accessories,  and  is 
also  indicted  for  the  murder  of  his 
slave  ;  It  was  held,  upon  the  trial  of 
the  latter  indictment,  that  evidence 
that  the  defendant  was  guilty  of  the 
murder  of  his  wife,  and  that  the  other 
defendants  were  accessories,  before  and 
after  the  fact,  to  the  murder  of  his  wife, 
and  accessories  after  the  fact  to  the 
murder  of  the  slave,  was  admissible,  in 
order  to  show  the  prisoner's  motive. 
State  v.  Posey,  4  Strobh.  142. 

16.  Where  one  is  on  trial  as  an  ac- 
cessory to  a  felony,  and  the  principal 
has  been  convicted,  the  record  of  his 
conviction  iB  conclusive  as  to  his  con- 
viction, and  will  be  received  as  prima 
facie  evidence  of  the  principal's  guilt. 
State  v.  Chittem,  2  Dev.  49. 

IT.  And  if  the  record  of  conviction 
shows  the  principal  in  the  felony  to  be 
a  negro,  and  the  witnesses  produced 
against  him  negroes,  this  will  not 
change  the  rule,  though  the  accessory 
be  a  white  man,  against  whom  a  negro 
would  be  an  incompetent  witness.  lb. 
18.  The  Court  permitted  the  State  to 
prove  that  it  was  the  popular  opinion 
that  ergot  would  produce  abortion,  and 
it  appeared  from  the  evidence  that  er- 
got was  administered.  The  Court  held 
that  the  fact  proved  might  show  a  mo- 
tive for  administering  it,  and  the  in- 
tention with  which  it  was  done,  and 
hence  was  admissible.  Carter  v.  The 
State,  2  Carter  617. 

79.  On  the  trial  of  one  indicted  as 
accessory  in  the  crime  of  murder,  a 
transcript  of  the  record  of  the  convic- 
tion of  the  principal  was  received  in 
evidence ;  it  appearing  in  the  tran- 
script that  after  the  conviction  of  the 
principal  he  appealed  to  the  Supreme 
Court,  from  which  the  case  was  sent 
back  to  the  Superior  Court,  but  the  de- 
cision of  the  Supreme  Court  not  appear- 
ing in  the  transcript ;  Held  that 
notwithstanding  the  omission,  and 
though  the  decision  should  properly 
have  been  entered  on  the  record,  yet 
the  transcript  was  good  evidence 
against  the  accessory,  for  at  most  the 


judgment  against  the  principal  was 
only  erroneous.  State  v.  Duncan,  6 
Iredell  236. 

80.  On  trial  of  an  indictment  of  a 
party  as  accessory  before  the  fact,  the 
original  minutes  of  trial  in  Oyer  and 
Terminer,  are  not  at  Common  Law  pro- 
per proof  of  the  conviction  of  the 
principal  ;  the  record  of  conviction 
must  be  produced.  But  the  statute  (3 
R.  S.  1851)  provides  a  substitute.  The 
copy  certified  by  the  clerk  corresponds 
to  the  sworn  copy  of  the  record  of  con- 
viction, and  the  revised  minutes  to  the 
original  record ;  either  are  competent, 
provided  no  record  has  been  made  ;  if 
it  has,  that  is  the  best  evidence.  People 
v.  Gray,  25  Wen.  465. 


VIII.  Verdict. 

81.  No  verdict  can  pass  against  the 
accessory'  till  the  felony  charged  on 
the  principal  has  been  established  by 
a  legal  conviction,  unless  the  accessory 
will  waive  the  benefit  of  the  law,  and 
submit  to   a  trial.     Commonwealth  v. 

Woodward,  Thacher's  Criminal  Cases 
63. 

82.  A  general  verdict,  stating  that 
the  prisoner  is  found  guilty  as  acces- 
sory to  murder,  and  omitting  to  state 
whether  in  the  first,  second,  or  third 
degree,  is  error,  and  may  be  set  aside. 
Commonwealth  v.  Williamson,  2  Virg. 
Cas.  211. 


ACCOMPLICE. 


I.  Privilege  of  an  Accomplice  on  giving  testi- 
mony. 
IL  Competency  of  an  Accomplice  to  testify. 
III.  When  conviction  may  be  had  on  the  testi- 
mony of  an  Accomplice. 


Privilege  op  an  Accomplice  on  giving 
Testimony. 


1.  In  New  York  an  accomplice  testi- 
fying and  making  an  impartial  dis- 
closure, is  entitled  to  a  recommenda- 
tion for  pardon.    People  v.  Whipple,  9 
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Cow.  707.     But  such  is  not  the  case  in 
Virginia.  Byrdv.  Com.,  2Virg.  Cas.  493. 

2.  A  prisoner  who,  being  charged  as 
an  accomplice  in  the  crime  of  murder, 
testifies  on  behalf  of  the  State,  on  the 
trial  of  the  other  defendants,  is  not, 
before  conviction  and  trial,  in  a  condi- 
tion to  avail  himself  of  the  rights  and 
privileges  of  one  entitled  to  the  re- 
commendation of  the  proper  Court  to 
executive  clemency.  Neither  having 
admitted  his  guilt  nor  having  been  con- 
victed, he  has  no  occasion  to  apply  for 
pardon.     Ex.  parte  Birch,  Oilman  1334. 

3.  Where  an  accomplice  is  called  as 
a  witness  by  the  government,  there  is 
an  implied  obligation  by  the  govern- 
ment, if  not  expressed,  that  he  shall 
not  be  prosecuted  if  he  makes  a  full 
and  honest  disclosure  of  the  facts. 
U.S.  v.  Lee,  4  McLean  103. 

4.  If  one  whohas  participated  in  the 
commission  of  a  crime,  being  called  as 
a  witness,  volunteers  his  testimony  on 
the  trial  of  his  accomplice,  and  makes 
a  complete  disclosure  of  his  own  as 
well  as  of  xhe  guilt  of  his  accomplice, 
and  details  all  the  transactions  con- 
nected with  the  crime,  he  will  not  on 
this  account  be  entitled  to  a  pardon 
for  his  own  guilt,  nor  will  he  be 
allowed  to  postpone  his  own  trial 
in  order  to  get  time  to  apply  to  the 
governor  for  pardon.  Dabney's  case, 
1  Bobinson  696. 

5.  A  particeps  crimznis  cannot  be  al- 
lowed, after  having  deposed  to  the 
guilt  of  the  prisoner,  to  state  that  the 
prisoner  had  proposed  to  him  to  join 
with  him  to  commit  other  crimes,  or  to 
state  that  the  prisoner  in  the  same 
conversation  had  said  that  he  was 
going  to  commit  other  crimes.  Kinche- 
loie  v.  State,  5  Humph.  9. 

6.  If  an  accomplice,  under  a  promise 
from  the  prosecution  that  he  shall  not 
be  prosecuted,  makes  a  confession,  and 
then  refuses  to  give  testimony,  such 
confession  will  be  received  as  evidence 
against  himself.  Commonwealth  v. 
Knapp,  10  Pickering  478. 

7.  And  such  confession  being  given 
in  evidence,  the  jury  are  not  at  liberty 
to  reject  it  as  being  incompetent,  after 
the  Court  has  allowed  it;  but  if  they 
think  it  unworthy  of  credit,  they  may 
disregard  it.    lb. 


II.    Competency  of  an  Accomplice  to 
Testify. 

8.  An  accomplice,  after  conviction, 
and  before  judgment  has  been  pro- 
nounced, or  after  plea  of  guilty,  if  ho 
has  no  objection,  may  be  a  witness 
for  his  co-defendant  in  the  same  in- 
dictment, when  their  trial  is  separate. 
Garrett  v.  State,  6  Missouri  1. 

9.  If  several  persons  are  charged 
with  the  commission  of  a  crime,  and 
some  die  before  trial,  and  make  dying 
declarations  of  the  charge,  such  de- . 
clarations  cannot  be  received  on  be- 
half of  the  others.  Respublica  v.  Lang" 
cake,  1  Yates  415. 

10.  An  accomplice  giving  testimony 
is  not  to  be  discredited  from  the  mere 
fact  of  his  being  such  accomplice.  If 
corroborated  in  some  respect  by  satis- 
factory evidence,  the  Court  will  charge 
the  jury  to  give  it  their  consideration. 
U.  States  v.  Kepler,  1  Bald.  22. 

11.  Where  L.,  an  accomplice  of  the 
prisoner,  is  called  as  a  witness  and 
gives  his  testimony,  and  another  wit- 
ness is  called  to  testify  to  I/s  declara- 
tions made  to  him  about  the  time  when 
the  occurrence  took  place,  which  L. 
had  been  introduced  to  prove  ;  it  is 
said  that  such  evidence  is  merely  hear- 
say, and  if  admissible  in  confirmation 
of  L's  evidence,  could  only  be  so  in 
reply,  after  the  credibility  of  the  latter 
had  been  attacked,  and  that  under  no 
circumstances  could  it  be  evidence  in 
chief.     State  v.  TwiUy,  2  Hawks  449. 

12.  A  particeps  criminis,  notwith- 
standing the  turpitude  of  his  conduct, 
is  not  on  that  account  an  incompetent 
witness  ;  but  unless  the  accomplice  is 
corroborated  it  is  the  duty  of  the 
Court  to  advise  the  jurj^  that  his  testi- 
mony is  not  entitled  to  credit  or  belief. 
And  such  confirmation  must  be  in  re- 
lation to  some  material  fact  about 
which  he  has  testified,  involving  the 
prisoner's  guilt.  Ray  v.  State,  1  Iowa 
(Green)  316. 

13.  It  is  proper  not  to  permit  an 
accomplice  to  be  brought  into  Court  as 
a  witness  without  an  order  from  the 
Court  for  that  purpose;  and  the  ap- 
plication ought  to  show  that  there  is 
no  witness  by  whom  the  offence  can  be 
proved;  that  the  witness  is  not  more 
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guilty  than  the  person  on  trial,  and 
that  the  testimony  can  be  substantially 
corroborated.    lb. 

14.  A  conviction  upon  the  uncorrob- 
orated testimony  of  an  accomplice  is 
good  ground  for  a  new  trial     28. 

15.  Although  an  accomplice  may  be 
a  witness  against  one  for  one  offence, 
still  he  may  be  tried  for  another  crime 
himself.   State  v.  Whipple,  9  Cowen  707 . 

16.  And  if  an  accomplice  is  charged 
with  a  distinct  felony,  it  is  good  cause 
to  reject  him  as  a  witness  on  the  trial 
of  another  case.  lb. 
'  17.  Where  a  jury  have  found  by  their 
verdict  that  one  was  guilty  of  murder, 
and  it  appeared  that  he  was  the  leader 
in  the  commission  of  the  murder,  he 
was  rejected  as  a  witness  on  the  trial 
of  an  accessory  before  the  fact     lb. 

18.  It  is  not  a  matter  of  course  to 
admit  an  offender  to  testify  on  the 
trial  of  his  accomplices,  but  a  motion 
for  this  purpose  must  be  made  by  the 
prosecution,  and  the  Court  under  the 
circumstances  of  the  case  will  either 
allow  or  reject  the  evidence  as  the 
purposes  of  justice  most  require. 
State  v.  Whipple,  Duer  J.,  9  Cowen  707. 

19.  It  is  a  matter  of  discretion  with 
the  Court  whether  an  accomplice, 
separately  indicted,  can  be  received 
as  a  witness  on  the  trial  of  a  co-part- 
ner in  crime.  People  v.  Whipple,  9 
Cowen  707.  Byrd  v.  Commonwealth, 
2  Virg.  Cas.  493.  U.  States  v.  Henry,  4 
Wash.  C.  C.  428. 

20.  Where  all  are  joined  in  the  same 
indictment  and  one  has  been  tried  and 
acquitted,  he  can  be  a  witness  for  the 
others.  But,  without  trial  and  acquit- 
tal or  conviction  he  cannot  be  so  re- 
ceived. People  v.  Bill,  10  Johnson  94. 
State  v.  Weir,  1  Dev.  363.  State  v. 
Carr,  Coxe  1.  State  v.  Mooney,  1 
Yerg.  431. 

21.  The  competency  of  an  accomplice 
as  a  witness  does  not  rest  on  the  doc- 
trine of  approvement,  and  an  accom- 
plice, not  convicted,  is  a  competent 
witness.  Byrd  v.  Commonwealth,  2 
Virg.  Cas.  493. 

22.  Where  several  are  joint-defend- 
ants, and  the  proof  against  some  fails 
or  is  slight,  the  Court  in  such  case  will 
not  permit  the  latter  to  testify,  nor  will 
it  interfere  for  their  acquittal,  so  as  to 


make  them  competent  witnesses  on 
the  trial  of  the  others.  Pennsylvania 
v.  Leach,  Addis.  353.  State  v.  Carr, 
Coxe  1.  State  v.  Alexander,  2  Rep. 
Con.  Ct.  171.  Contra  State  v.  Shaw, 
1  Root  134. 

23.  One  charged  as  an  accomplice 
was  proved  to  have  been  concerned  in 
the  commission  of  the  felony  ;  after  this 
proof  in  corroboration  of  his  testimony 
as  an  accomplice,  it  was  held  compe- 
tent to  prove  any  act  or  declaration  of 
his  which  went  to  show  that  he  and 
his  associate  did  commit  the  felony. 
State  v.  Ford,  3  Strobh.  517,  note. 


III.  When  Conviction  may  bb  had  on 
the  Testimony  of  an  Accomplice. 

24.  The  jury  may  convict  on  the  tes- 
timony of  the  accomplice  alone,  pro- 
vided they  give  full  credit  to  it ;  but  it 
is  rarely  safe  to  do  so  ;  and  jt  is  most 
proper  to  acquit  the  party  where  the 
testimony  of  the  accomplice  is  not  cor- 
roborated in  material  circumstances. 
Commonwealth  v.  Chant,  Tbacher's  Crim- 
inal Cases  438. 

25.  It  is  competent  for  a  jury  to  con- 
vict on  the  testimony  of  an  accomplice 
alone ;  but  the  source  of  this  kind  of 
evidence  being  so  corrupt,  the  Court 
consider  it  their  duty  to  advise  a  jury 
to  acquit  where  there  is  no  evidence 
other  than  the  uncorroborated  testi- 
mony of  an  accomplice.  Commonwealth 
v.  Bosworth,  22  Pick.  397. 

26.  The  testimony  of  an  accomplice 
is  altogether  for  the  jury,  and  they 
may,  if  they  please,  act  upon  the  evi- 
dence of  the  accomplice  without  any 
confirmation  of  his   statement.     State 

Brown,  3  Strobh.  508. 
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L  Adultery  at  Common  Law  and  under 
the  Statutes. 

1.  At  Common  Law  adultery  is  not  a 
crime  in  Virginia,  except  when  con- 
nected with  other  matters  which  of 
themselves  constitute  a  misdemeanor, 
and  the  same  is  true  of  fornication. 
Anderson  v.  Commonwealth,  5  Rand 
627.  Commonwealth  v.  Isaaks,  5  Rand 
634. 

2.  Adultery  was  not  a  felony  at  Com- 
mon Law,  nor  a  crime  to  be  punished 
in  the  Common  Law  courts ;  nor  does 
the  statute  of  Vermont  make  it  a  fel- 
ony.    Sale  v.  Cooper,  16  Verm.  551. 

3.  The  crime  of  adultery  consists  in 
the  illicit  commerce  of  two  persons  of 
different  sexes,  one  of  whom,  at  least, 
is  married,  and  includes  the  crime  of 
fornication.  The  term  itself  imports 
the  offence  without  the  allegation  of 
any  other  fact.  State  v.  Hlnton,  6  Ala. 
864. 

4.  One,  at  least,  of  the  guilty  par- 
ties must  be  married  in  order  to  con- 
stitute the  offence  of  adultery.  Hull 
v.  Hull,  2  Strobh.  Eq.  174. 

5.  But  in  the  State  of  Pennsylvania, 
by  the  act  of  1705,  no  indictment 
against  a  single  man  can  be  sustained 
on  a  charge  of  adultery.  Resjmblica 
v.  Roberts,  2  Dall.  124,  1  Yeates  6. 

6.  But  a  conviction  may  be  had  for 
fornication  in  case  of  an  indictment 
for  adultery,     lb. 

7.  In  New  Hampshire,  adultery  is 
committed  whenever  there  is  an  inter- 
course "between  an  unmarried  man  and 
a  married  woman,  from  which  spurious 
issue  may  arise ;  and  by  the  law  of 
New  Hampshire  both  parties  to  such 
intercourse  are  guilty  of  adultery, 
State  v.  Wallace,  9  N.  Hamp.  515. 

8.  In  Alabama,  the  third  section  of 
the  sixth  chapter  of  the  penal  code, 
enacts  that  if  any  man  and  woman  shall 
live  together  in  adultery  or  fornication, 
each  of  them  shall  be  guilty,  &c. 
Clay's  Digest  431.  Under  this  enact- 
ment it  has  been  strongly  intimated, 
that  if  the  adulterous  connection  ex- 
isted but  for  a  single  day,  the  parties 
might  be  convicted  of  the  offence  of 
thus  living  together ;  and  in  a  case 
where  the  supposed  paramour  of  the 
defendant  lived  but  a  half  a  mile  from 


his  family  residence,  visited  and  re- 
mained with  her  all  of  one  night  every 
week  for  seven  months,  this  was  held 
quite  sufficient  to  make  out  a  living 
together  within  the  meaning  of  the 
statute.     Collin*  v.  Statep\i  Ala.  608. 

9.  By  statute,  in  Indiana,  an  unmar- 
ried man  having  illicit  intercourse  with 
a  married  woman,  is  liable  to  convic- 
tion of  adultery.  State  v.  Pearce,  2 
Blackf.  318. 

10.  In  Massachusetts,  the  offence 
committed  when  a  married  man  has 
sexual  intercourse  with  an  unmarried 
woman,  is  denominated  adultery.  Com- 
monwealth v.  Call,  21  Pick.  509.  Con- 
tra, State  v.  Lash,  1  Har.  380. 

11.  When  an  indictment  charges  the 
defendant,  a  single  man,  with  illicit  in- 
tercourse with  a  married  woman,  the 
offence  so  charged  was  held  to  be  for- 
nication in  the  man.  Commonwealth  v. 
Lafferty,  6  Gratt.  672. 

12.  In  North  Carolina,  the  Act  of 
Assembly  of  1838  (chap.  24),  declares 
that  all  marriage  between  free  persons 
of  color  and  white  persons  shall  be 
null  and  void ;  and  therefore  persons 
answering  such  description,  living  and 
cohabiting  together,  are  guilty  of  adul- 
tery.    State  vs.  Fore,  1  Iredell  378. 

13.  A  person  who  is  not  a  slave, 
having  illicit  intercourse  with  a  slave, 
is  within  the  operation  of  the  statute. 
1  Rev.  Code  555,  of  Virginia.  Common- 
wealth  v.  Jones,  2  Grattan  555. 

14.  A  married  man  having  criminal 
intercourse  with  his  own  daughter,  she 
being  a  single  woman,  is  guilty  of  in- 
cestuous adultery,  and  she  is  guilty  of 
incestuous  fornication.  Cook  v.  The 
State,  11  Geo.  53. 

15.  A  married  man  proved  to  have 
been  in  bed  with  a  single  woman, 
cannot  be  convicted  under  the  twenty- 
second  section  of  the  statute  for  the 
punishment  of  high  crimes.  State  v. 
Way,  6  Verin't.  311. 

16.  The  Act  of  1838,  ch.  24  (declaring 
void  all  marriages  between  white  per- 
sons and  free  negroes  and  persons  of 
color)  includes  only  cases  where  such 
persons  of  color  are  within  the  third 
degree.  State  v.  Melton  and  Byrd  Busbe, 
N.  Car.  Rep.  49. 

17.  Hence,  where  in  an  indictment 
for  fornication  against  A.  &  B.  (who 
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Indictment  for  Adultery — What  the  Indictment  should  Contain. 


had  been  married)  it  appeared  that  one 
of  the  defendants  was  of  Indian  blood, 
but  of  what  degree  was  not  proved; 
Held  that  there  could  be  no  conviction. 
lb. 

18.  In  the  construction  of  a  statute, 
all  other  statutes  made  in  pari  materia, 
whether  referred  to  or  not  in  that  under 
consideration,  will  be  taken  as  one 
system,  and  so  construed.    lb. 

19.  Where  two  defendants  were  in 
dieted  for  fornication  and  adultery,  and 
the  jury  found  them  guilty  of  the  for- 
mer but  not  guilty  of  the  latter,  the 
Court  held  that  the  State  was  entitled 
to  judgment  against  the  defendants; 
and  adultery  was  held  to  be  an  aggra- 
vated species  of  fornication — both  in- 
volving an  illicit  cohabitation  between 
the  sexes.  State  v.  Cowell,  4  Iredell 
231. 


II.  Indictment  fob  Adultery — What 
the  Indictment  should  Contain. 

20.  An  indictment  for  incestuous 
adultery  is  not  defective  because  it 
omits  to  charge  common  knowledge  of 
relationship  between  both  of  the  guilty 
parties.  It  is  sufficient  if  it  charges  the 
living  in  such  adultery,  with  the  know- 
ledge of  such  consanguinity  in  the 
party  indicted.  Morgan  v.  State,  11 
Alabama  289. 

21.  In  Alabama,  an  indictment  for 
adultery  is  good  although  the  offence 
is  not  laid  with  a  continuendo.  State  v. 
Glaze,  9  Alabama  283. 

If  one  of  the  persons  charged  with 
such  offence  is  known  by  the  name 
charged  in  the  indictment,  the  other  is 
not  entitled  to  an  acquittal  by  showing 
that  it  is  not  the  true  name.    lb. 

22.  In  an  indictment  against  a  man 
for  adultery,  it  is  necessary  to  allege 
that  the  woman  with  whom  the  illicit 
connection  is  alleged  to  have  taken 
place  was  not  the  wife  of  the  accused. 
Moore  v.  Commonwealth,  6.  Metcalf  243. 

23.  A  separate  indictment  may  be 
found  against  a  man  for  the  offence  of 
fornication.    State  v.  Cox,  2  Taylor  165. 

24.  And  when  the  indictment  charges 
fornication  and  adultery,  the  offence  is 
sufficiently  described  by  charging  an 


unlawful  "  bedding  and  cohabiting  to- 
gether;" And  this  charge  is  sufficiently 
made  out  by  showing  such  an  habitual 
surrender  of  the  person  of  the  one  to 
the  gratification  of  the  other  as  usually 
takes  place  in  the  marriage  state.  Stale 
v.  Jolly,  3  Dev.  &  Bat.  110. 

25.  When  an  indictment  for  adultery 
alleges  that  the  female  with  whom  the 
defendant  is  alleged  to  have  committed 
adultery*  is  the  lawful  wife  of  P.  J.  S., 
a  person  other  than  the  defendant,  it 
was  held  that  such  allegation  was 
equivalent  to  an  allegation  that  she 
was  not  the  lawful  wife  of  the  defend- 
ant, and  that  the  indictment  was  good. 
Commonwealth  v.  Reardon,  6  Cush.  78. 

26.  It  is  an  indictable  offence  to 
solicit  one  to  commit  adultery.  State 
v.  Avery,  7  Conn.  267. 

27.  By  the  law  of  South  Carolina  no 
indictment  lies  for  adultery,  not  even  if 
living  in  adultery  is  claimed  to  be 
against  public  decency.  State  v.  Brun- 
8on,  2  Bailey  149. 

28.  After  a  husband  has  been  di- 
vorced from  his  wife  on  the  ground  of 
adultery  charged  against  him,  he  can- 
not be  indicted  for  adultery  if  he  marry 
and  cohabit  with  a  second  wife.  In 
such  case  he  should  be  indicted  under 
the  second  section  of  the  act  of  1784, 
c.  40,  of  Mass.  And  the  second  mar- 
riage, together  with  all  the  facts  con- 
stituting the  crime  of  polygamy,  should 
be  alleged  in  the  indictment.  Common- 
wealth v.  Putnam,  1  Pickering  136. 

29.  If,  however,  the  second  marriage 
takes  place  in  another  State  under 
such  circumstances,  and  it  is  lawfully 
contracted  in  such  State,  then  the 
husband  is  not  liable  to  be  indicted  for 
adultery,  though  he  cohabits  with  his 
second  wife  in  Mass.  Putnam  v.  Put- 
nam, 8  Pickering  433. 

30.  As  adultery  may  be  committed 
by  a  married  man  with  a  single  woman, 
it  is  not  necessary  to  state  the  name  of 
the  woman,  with  any  view  to  show 
that  she  was  a  married  woman,  and  it 
is  not  necessary  that  the  woman  should 
be  described  by  a  certain  name;  if  it 
is  charged  and  shown  that  she  is  a 
person  other  than  the  defendant's  law- 
ful wife,  this  is  sufficient  to  fix  the 
offence  on  the  defendant.  Common- 
wealth v.  Thompson,  2  Cush.  551. 
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Evidence  Admissible  on  the  Trial  and  Proof  necessary  to  establish  the  Offence. 


31.  In  cases  of  adultery  it  is  not 
necessary  that  the  defendant's  town- 
ship should  be  set  forth  in  the  indict- 
ment, because  the  Court  may  ascertain 
the  place  of  the  defendant's  residence 
otherwise  than  by  the  verdict  of  the 
jury.  Duncan  v.  the  Commonwealth,  4 
S.  &  R.  449. 

32.  If  the  crime  of  adultery  be 
pardoned,  the  Court  cannot  give 
judgment  for  costs,  but  may  make  an 
order  for  the  support  of  the  bastard 
which  is  the  fruit  of  such  adultery. 
Duncan  v.  Commonwealth,  4  S.  &.  R. 
449. 

33.  Every  material  fact  which  serves 
to  constitute  the  offence  alleged  should 
be  stated  in  an  indictment,  with  pre- 
cision and  certainty  as  to  time  and 
place  ;  therefore,  an  indictment,  found 
October,  1852,  alleging  that  the  de- 
fendant, "  at  Avon,  on  the  25th  March, 
1851,  did  commit  the  crime  of  adultery 
with  one  E.  W.,  the  wife  of  one  S.  H. 
W.,  she,  the  said  E.  W.,  being  a  mar- 
ried woman,  and  the  lawful  wife  of 
said  S.  H.  W.,"  was  held  defective. 
The  State  v.  Thuretin,  35  Maine  (5  Red.) 
205. 

34.  All  that  is  necessary  under  the 
statute  of  Massachusetts  to  constitute 
the  crime  of  adultery,  is  that  one  of 
the  parties  should  be  a  married  per- 
son, and  this  must  be  distinctly  alleged 
in  the  indictment;  and  if  the  defendant 
is  shown  to  have  had  illicit  intercourse 
with  the  lawful  wife  of  another  man, 
he  is  guilty  of  the  crime  of  adultery, 
and  equally  so  whether  he  is  a  married 
man  or  single.  Commonwealth  v.  Bear- 
don,  6  Cush.  78. 


III.  Evidence  admissible  on  the  Trial 
and  Proof  necessary  to  establish 
the  Offence. 

35.  In  prosecutions  for  bigamy,  adul- 
tery, or  incestuous  adultery,  it  was 
held  that  the  accused's  admissions  as 
to  the  fact  of  his  marriage,  are  compe- 
tent to  put  in  evidence,  and  that  the 
marriage  need  not  be  proved  in  fact. 
Cook  v.  State,  11  Geo.  53. 

36.  In  case  of  an  indictment  for 
adultery,  it  is  not  proper  to  show  acts 
of    adultery  which  were    committed 

2 


eighteen  months  subsequent  to  the 
time  when  the  indictment  was  found, 
and  in  no  way  connected  with  the  acts 
that  occurred  before  the  indictment 
was  found.  State  v.  Crowley,  13  Ala- 
bama 172. 

37.  He  or  she  with  whom  the  of- 
fence is  charged  to  have  been  com- 
mitted is  a  competent  witness  for  the 
defence.     lb. 

88.  Upon  an  indictment  for  adultery 
against  a  married  man,  the  wife's  sus- 
picions and  jealousy  cannot  be  intro- 
duced as  evidence  against  the  hus- 
band,   lb. 

39.  Proving  adultery  by  proof  of  the 
rumor  and  talk  in  the  neighborhood, 
i  hat  it  openly  and  notoriously  existed,  is 
an  error.    Belcher  v.  State,  8  Humph.  63. 

40.  When  a  man's  wife  goes  into 
another's  family  to  live,  and  the  former 
tells  the  latter  that  his  wife  has  ruined 
him  and  will  also  ruin  the  latter,  upon 
which  the  latter  remarks  that  she  must 
live  somewhere,  and  that  he  will  not 
turn  her  away  ;  it  was  held  that  such 
conversation  had  no  tendency  to  prove 
illicit  intercourse  between  the  wife  and 
the  latter  party.  State  v.  Crowley,  13 
Alabama  172. 

41.  In  case  the  indictment  for  adul- 
tery be  against  a  man  and  a  woman, 
who  at  the  time  of  the  act  charged  was 
a  married  woman,  the  evidence  of  the 
husband  as  to  the  act  committed,  can- 
not be  received,  though  at  the  time  of 
the  trial  he  is  divorced  from  his  wife 
for  and  on  account  of  such  adultery; 
nor  would  such  evidence,  objected 
to  on  the  trial,  be  competent  against 
the  man ;  nor  would  it  sustain  a 
conviction  obtained  upon  it  against 
the  man,  though  the  female  might  suf- 
fer judgment  to  pass  upon  her  under 
such  conviction;  it  would  be  set  aside 
on  appeal.  State  v.  Jolly,  3  Dev.  & 
Bat.  110. 

42.  Testimony  respecting  improper 
familiarities  prior  to  the  act  of  adul- 
tery proved,  is  admissible,  being  in 
support  and  confirmation  of  the  direct 
evidence.  State  v.  Wallace,  9  New 
Hamp.  515. 

43.  The  defendant's  admission  of  the 
marriage  may  be  given  in  evidence 
against  him  in  proof  of  the  marriage. 
Cameron  v.  State,  14  Alabama  546. 
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44.  Upon  an  indictment  for  adultery, 
where  it  appeared  that  the  defendant, 
some  four  or  five  years  previous  tp  the 
commission  of  the  alleged  offence,  was 
living  with  a  man  as  his  lawful  wife, 
that  she  held  herself  out  to  the  world 
as  his  wife,  and  so  declared  her  rela- 
tion to  him;  it  was  held  that  the  proof 
of  his  death  was  incumbent  on  her,  and 
that  until  the  contrary  was  shown  he 
was  still  alive.  Commonwealth  v.  Rear- 
don,  6  Cush.  18. 

45.  On  the  trial  of  an  indictment 
for  adultery,  witnesses  must  testify  to 
facts,  and  the  jury  must  consider  them, 
and  pronounce  such  a  verdict  as  their 
opinion  convinces  them  iB  proper  ;  but 
the  witness  cannot  be  permitted  to  ex- 
press his  opinion  and  impression  as  to 
the  guilt  of  the  defendant.  Cameron 
v.  State,  14  Alabama  546. 

46.  When  but  one  act  is  charged, 
and  that  in  a  single  count,  acts  com- 
mitted at  different  times  and  places 
cannot  be  shown.  State  v.  Boies,  10 
Conn.  372. 

47.  If  a  witness,  who  swears  to  one  act 
of  adultery,  is  sought  to  be  impeached 
by  the  defendant,  other  acts  between 
the  defendant  and  the  same  woman, 
committed  not  long  before  the  act 
proved,  may  be  shown,  to  corroborate 
the  witness.  Commonwealth  v.  Mer~ 
riam,  14  Pick.  518. 

48.  Upon  the  trial  of  an  indictment 
for  adultery,  the  prosecution  offered  to 
prove  that  the  defendant  was  guilty  of 
other  acts  of  familiarity  with  the  fe- 
male, with  whom  the  adultery  was  al- 
leged to  have  been  committed,  at  or 
about  the  time  the  indictment  charged 
the  offence.  After  the  witness  had 
testified  as  to  the  time  of  the  other 
acts,  his  testimony  on  the  cross-ex- 
amination left  it  doubtful  whether  or 
not  the  acts  occurred  about  the  time 
or  a  year  previous.  It  was  objected 
that  his  testimony  was  incompetent ; 
but  the  Court  held  that  it  was  not  in- 
competent, as  it  was  offered  to  prove 
acts  about  the  time,  and  the  nearness 
of  the  time  went  only  to  its  effect,  and 
if  brought  into  doubt  on  the  cross-ex- 
amination, it  was  for  the  jury  to  pass 
upon.  Commonwealth  v.  Morris,  1 
Cushing  391. 

49.  A  certificate  appearing  to  be  a 


marriage  certificate  made  by  a  cler- 
gyman of  another  State,  being  offered 
by  the  government  to  establish  the 
marriage  of  the  defendant,  wholly  un- 
authenticated,  is  not  competent  evi- 
dence, and  should  not  be  admitted, 
and  it  would  receive  no  additional 
weight  by  coming  from  the  possession 
of  the  person  alleged  to  be  the  defend- 
ant's wife.     Ib^ 

50.  Where  a  party  is  indicted  for 
adultery,  proof  of  the  marriage  of  such 
party  by  those  present  is  deemed  suffi- 
cient. The  production  of  a  copy  of  the 
record  of  such  marriage  is  not  neces- 
sary. Commonwealth  v.  Norcross,  9 
Mass.  492. 

51.  Marriage  cannot  be  proved  by  a 
copy  of  the  record  ;  it  may  be  put  in 
evidence,  but  it  must  be  shown  that 
the  persons  are  identical  as  well  as  the 
names.    8  Greenleaf  75. 

52.  If  a  party  admits  his  marriage, 
and  such  marriage  has  taken  place  in 
some  other  State  or  country,  that  will 
be  sufficient  evidence  of  the  fact.  T 
Greenleaf  57. 

53.  In  Maine,  in  a  case  where  a  de- 
fendant charged  with  adultery  said, 
twenty  years  before  the  time  such 
offence  was  committed,  that  he  had  a 
wife,  and  at  the  time  of  saying  so,  hired 
a  house  and  moved  into  it  with  a  per- 
son whom  he  called  "  Miss  H ,"  and 

lived  with  her  as  his  wife,  it  was  held 
that  the  marriage  could  not  be  estab- 
lished by  such  confession.  2  Fairfield 
391. 

54.  In  Virginia,  the  section  of  1  Rev. 
Code,  page  555,  which  makes  the  oath 
of  two  credible  witnesses  necessary  to 
a  conviction  in  cases  of  adultery  and 
fornication,  is  repealed  by  the  2d  sec- 
tion of  the  27  th  ch.  of  the  Criminal 
Code,  Sess.  Acts,  1847-,48,  page  164, 
and  therefore  but  one  credible  witness 
is  necessary  to  a  conviction  in  such 
cases  under  the  new  act.  Commonwealth 
v.  Cregor,  7  Gratt.  591. 

55.  An  indictment  charging  one  with 
committing  adultery  with  B.,  at  a  cer- 
tain town,  and  using  no  addition  or 
further  designation  to  B.'s  name,  and 
it  appearing  that  there  were  two  per- 
sons at  such  town  bearing  the  same 
name,  father  and  son,  the  latter  having 
the  addition  of  junior  to  his  name,  by 
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which  he  was  known  and  distinguished 
from  his  father.  The  evidence  offered 
by  the  prosecution  showed  the  offence 
to  have  been  committed  with  the  son. 
It  was  held  that  the  accused  under  the 
indictment  could  only  be  convicted  by 
evidence  showing  the  offence  to  have 
been  committed  with  the  father,  and 
that  the  indictment,  in  order  to  allege 
any  offence  as  committed  with  the  son, 
should  connect  with  his  name  the  ordi- 
nary addition  of  junior.  State  v.  Vit- 
tom,  9  N.  Hamp.  519. 

56.  When  one  is  charged  with  being 
found  in  bed  with  another  man's  wife, 
and  is  indicted  therefor,  it  is  necessary 
to  prove  a  marriage,  in  fact,  and  that 
reputation  and  cohabitation  alone  are 
not  sufficient.  State  v.  Rood,  12  Ver- 
mont 396. 

57.  When  an  indictment  for  adultery 
charges  the  act  to  have  been  committed 
by  living  openly  and  notoriously  to- 
gether, proof  of  unlawful  intercourse 
occasionally  will  not  be  sufficient  to 
sustain  such  indictment.  Wright  v. 
State,  5  Blackf.  358. 

58.  A  record  showing  a  conviction 
of  one  on  a  charge  of  bigamy  in 
another  State  does  not  prove  the  com- 
mission of  the  offence  of  adultery. 
Wilson  v.  Wilson,  Wright  Rep.  128. 

59.  On  a  charge  of  incestuous  adul- 
tery the  admission  of  the  guilty  party 
is  sufficient  proof  of  the  relationship. 
Morgan  v.  State,  11  Ala.  289. 


IV.  Miscellaneous. 

60.  Indictment  in  the  St.  Louis  Cir- 
cuit Court  for  adultery — venue  changed 
to  Jefferson  county,  on  application  of 
defendant,  and  on  his  affidavit  that  the 
judge  was  prejudiced  against  him. 
Held,  that  although  the  statute  did  not 
allow  a  change  of  venue  for  that  cause, 
and  that  it  was  error  to  allow  it  on 
the  affidavit ;  still,  as  the  change  was 
procured  by  defendant  for  his  own  ease 
and  convenience,  and  to  a  Court  hav- 
ing competent  jurisdiction  of  that  spe- 
cies of  offence,  this  Court  will  not  re- 
Terse  the  judgment  of  the  Gircuit  Court 
on  the  application  of  defendant,  on  ac- 


count of  such  illegal  change  of  venue. 
Porter  v.  State,  5  Missouri  S.  C.  Rep.  538. 

61.  Napton,  Judge,  dissented,  hold- 
ing that  the  case,  when  sent  to  Jeffer- 
son county,  was  coram  non  judice  ;  that 
the  Circuit  Court  of  that  county,  not 
having  jurisdiction  of  that  cause,  the 
consent  of  defendant  could  not  confer 
jurisdiction.     lb. 

62.  Where  a  defendant  is  indicted 
for  adultery,  and  two  counts  are  laid  in 
the  indictment,  one  charging  the  of- 
fence to  have  been  committed  with  a 
woman  whose  name  is  given  in  the  in- 
dictment, and  the  other  charging  the 
offence  to  have  been  committed  with  a 
woman  whose  name  was  unknown ;  if  the 
evidence  was  insufficient  to  establish 
the  fact  affirmatively  to  the  satisfac- 
tion of  the  jury  that  the  woman's  name 
was  as  laid,  it  was  held  that  the  jury 
could  not  so  find  the  fact ;  and,  in  the 
absence  of  evidence  tending  to  prove 
what  her  name  was,  the  jury  would  be 
warranted  in  finding  that,  if  the  act 
was  done  at  all,  it  was  with  a  woman 
whose  name  not  being  proved,  was 
not  known  to  them  by  a  legal  and  suffi- 
cient evidence,  and  was  therefore  un- 
known. Commonwealth  v.  Thompson,  2 
Cush.  551.. 

63.  Where  two  defendants  are  prose- 
cuted by  the  State,  on  a  charge  of 
adultery,  and  are  severally  fined  for 
such  offence,  it  was  held  that  the  costs 
were  several  also,  and  not  joint.  State 
v.  JoUy  &  Whitby,  3  Dev.  &  Bat.  110. 


AFFRAY. 

I.  What  constitutes  an  Affray, 
IL  Indictment :  Trial  and  Verdict. 


I.  What  Constitutes  an  Affray. 

1.  In  order  to  constitute  an  affrav, 
it  is  necessary  that  the  fighting  should 
be  by  two  or  more  persons  m  some 
public  place,  and  hence  an  indictment 
for  such  offence  must  charge  it  to  have 
been  in  a  public  place,  and  it  must  be 
proved    accordingly;    and  it   is   pre- 
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sumed  the  inference  of  law  will  be 
strong  enough  to  import  whatever  of 
terror  may  be  a  necessary  ingredient. 
State  v.  Sumner,  5  Strobh.  53. 

2.  If  one  of  the  parties  to  an  affray 
was  willing  to  fight,  and  merely  pre- 
pared to  go  out  of  the  corporate  limits 
for  that  purpose,  and  provoked  the 
other  to  strike  him,  he  was  guilty  of 
an  affray,  although  first  stricken,    lb. 

3.  To  constitute  an  affray,  a  neces- 
sary and  indispensable  ingredient  is 
that  the  fighting  must  be  in  some 
public  place  ;  and  an  allegation  in  the 
indictment  that  the  fighting  was  in  the 
town  of  Clarksville  would  not  be  suffi- 
cient. State  v.  Heflin,  8  Humph. 
84. 

4.  Mere  words  do  not  constitute  an 
affray ;  nor  is  a  party  guilty  of  that 
offence  who  offers  no  resistance  to  an 
attack  made  upon  him,  although  the 
attack  is  induced  by  insulting  language 
used  by  him  to  the  assailant.  G'Neil 
v.  the  State,  16  Alabama  65. 

5.  Where  a  field  is  surrounded  by  a 
forest,  situated  one  mile  from  any 
highway  or  other  public  place,  it  does 
not  lose  its  private  character  by  the 
casual  presence  of  three  persons,  so  as 
to  make  two  of  them,  who  fight  to- 
gether willingly,  guilty  of  an  affray. 
Taylor  v.  the  State,  22  Ala.  15. 

6.  An  affray  is  a  disturbance  of  the 
public  peace  by  a  fighting  with  the 
mutual  consent  of  the  combatants. 
Duncan  v.  Commonwealth,  6  Dana  295. 

7.  One  aiding,  assisting  and  abetting 
an  affray  is  guilty  as  principal.  Haw- 
kins v.  the  State,  13  Geo.  322. 

8.  Mere  words  will  not  constitute  an 
affray;  but  when  accompanied  by  acts, 
such  as  drawing  knives  and  attempt- 
ing to  use  them  in  a  public  street  of  a 
city,  they  will  constitute  such  offence. 
Hawkins  v.  the  State,  13  Geo.  322. 

9.  Three  things  are  necessary  to 
constitute  an  affray:  1st.  There  must 
be  a  fighting.  2d.  This  fighting 
must  be  by  or  between  two  or  more 
persons.  3d.  It  must  take  place  in 
some  public  place,  to  cause  terror  to 
the  people.  Simpson  v.  State,  5  Yer. 
356. 

10.  An  affray  does  not  depend  upon 
the  fact  that  those  engaged  in  it  acted 
by  consent.     Cash  v.  State,  2  Overt. 


198.     Aliter   in  the  case  of  Klum    v. 
State,  1  BlackC  371. 


II.  Indictment,  Trial  and  Verdict. 

11.  In  the  State  of  Missouri  an 
affray  is  not  an  indictable  offence, 
and  by  statute  it  is  within  the  juris- 
diction of  a  justice  of  the  peace  to 
punish  such  an  offence.  State  v.  Led- 
ford,  3  Missouri  102. 

12.  Where  an  indictment  alleges 
that  two  persons  with  force  and  arms, 
&c,  did  make  an  affray  by  fighting; 
it  was  held  that  the  words  "  making 
an  affray,"  were  sufficient  in  the  in- 
dictment, and  must  be  understood  as 
meaning  that  they  fought  together, 
being  sufficiently  definite  to  sustain  an 
indictment  for  an  affray.  State  v.  Ben- 
thai,  5  Humph.  519.    * 

13.  An  allegation  in  an  indictment 
setting  forth  that  the  defendants  did 
make  an  affray,  necessarily  includes  a 
charge  that  they  fought  together  in  a 
public  place.  State  v.  Vridely,  4 
Humph.  429. 

14.  Proof  that  two  defendants,  lying 
upon  the  ground,  were  seen  in  close 
combat,  will  not  sustain  an  indictment 
for  an  affray  against  them.  Klum  v. 
State,  1  Blackf.  377. 

15.  In  case  of  an  affray  if  several 
persons  are  indicted  and  one  or  more 
are  acquitted,  the  others  may  still  be 
convicted.    Cash  v.  State,  2  Overt.  198. 

16.  Where  two  persons  are  indicted 
for  an  affray,  they  should  be  tried  to- 
gether, and  in  making  their  defence 
are  to  be  regarded  as  having  one  com- 
mon interest.  The  successful  defence 
of  one  will  have  the  effect  of  acquitting 
both.   Hawkins  v.  the  State,  13  Geo.  322. 

17.  When  two  are  indicted  for  an 
affray  at  Common  Law,  it  is  erroneous 
for  the  Court,  by  its  instructions  to  the 
jury,  to  take  away  or  limit  their  discre- 
tion with  regard  to  the  amount  of  the 
fine  to  be  assessed  in  the  event  of  a 
conviction.  Skains  v.  State,  21  Ala- 
bama Rep.  218. 

18.  When  there  is  a  conflict  in  the 
testimony  on  the  trial  of  an  indictment 
for  an  affray,  a  charge  upon  the  facts 
of  the  case,  which  assumes  the  con- 
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tested  fact  approved,  invades  the  prov- 
ince of  the  jury,  and  is  properly 
refused.    lb. 

19.  In  Virginia  it  was  held,  upon  an 
indictment  against  two  defendants  for 
an  affray,  that,  in  case  both  were 
acquitted  of  the  affray,  and  there  being 
no  count  in  the  indictment  for  assault 
and  battery,  no  verdict  of  assault 
and  battery  by  the  one  on  the  other 
could  be  given.  Commonwealth  v. 
Perdue  and  Dillon,  2  Virg.  Cas.  227. 
Contra,  State  v.  Allen,  4  Hawks  356. 

20.  A  verdict,  to  wit:  "  We  find  that 
an  affray  was  committed  by  C.  and  S.} 
in  the  fighting  of  C.  in  W.  county,  as 
charged  in  the  indictment,  and  that  the 
defendant  C.  aided  and  assisted  in  the 
commission  of  the  affray,"  was  held  to 
be  a  conviction  of  the  defendant  of  an 
affray.     Curlin  v.  State,  4  Yerg.  143. 


APPEAL. 

1.  There  cannot  be  an  appeal  to  the 
Supreme  Court  from  the  judgment  of 
the  Superior  Court,  granting  a  new 
trial  for  matter  of  law.  State  v.  Robin- 
urn  1  Hawks  188. 

2.  Nor  from  a  judgment  of  respon- 
deas  ouster  given  on  demurrer  to  a  plea 
in  abatement.     lb. 

3.  Nor  from  a  decree  disallowing  a 
plea  to  a  petition  for  distribution,  and 
ordering  the  defendant  to  answer ; 
because  they  are  not  final  judgments, 
sentences,  or  decrees.     lb. 

4.  The  State  is  not  entitled  to  an  ap- 
peal in  a  criminal  prosecution.  State 
v.  Jones,  1  Murphy  257. 

5.  Where  the  defendant  put  in  a 
demurrer  to  an  indictment  for  a  mis- 
demeanor in  the  Court  below,  and 
judgment  was  there  rendered  against 
the  people,  which  was  here  reversed  on 
error,  Held  that  this  Court  must  give 
a  final  judgment  for  the  people  on  the 
demurrer,  and  pass  sentence  on  the 
defendant ;  and  that  he  could  not  be 
permitted  to  withdraw  the  demurrer 
and  plead.  People  v.  Taylor,  111 
Denio's  91. 

G.  No  appeal  lies  to  this  Court  from 
the  Common  Pleas,  in  a  criminal  pro- 
ceeding brought  into  that  Court  by 


appeal  from  a  justice  of  the  peace. 
Commonwealth  v.  Messenger,  4  Mass. 
Rep.  462. 

7.  If  an  appeal  has  been  given  in 
all  cases  within  the  appellate  jurisdic- 
tion of  the  sessions,  and  afterwards 
its  appellate  jurisdiction  is  extended 
to  new  cases,  an  appeal  will  lie  in 
those  new  cases,  because  it  would  be 
a  reasonable  presumption  that  the 
legislature  did  not  intend  that  its  juris- 
diction should  in  any  case  be  final.  lb. 

8.  The  Circuit  Court  in  Tennessee 
has  jurisdiction  of  an  appeal  prayed 
by  the  attorney  general,  from  the 
judgment  of  the  County  Court  quash- 
ing a  presentment  for  gaming.  State 
v.  Tolles  5  Yerger's  Rep.  363. 

9.  The  State,  by  the  intervention 
of  its  public  prosecutor,  the  attorney 
general,  is  entitled  to  an  appeal  in 
nature  of  writ  of  error  in  cases  of  mis- 
demeanor. State  v.  Fields,  Mart,  and 
Yerger  t37. 

10.  Whenever  the  matter  in  contro- 
versy— in  a  civil  or  penal  case — before 
a  justice  of  the  peace,  exceeds  five 
pounds,  an  appeal  lies  to  the  Circuit 
Court.  Robinson  v.  Commonwealth,  6 
Dana  Rep.  288. 

11.  In  Massachusetts,  by  Rev.  Sts., 
c.  86,  s.  10,  allowing  an  appeal  to  the 
supreme  judicial  court  in  case  of  a 
conviction  in  the  municipal  court  for 
an  offence,  punishable  with  confine- 
ment at  hard  labor  for  a  term  exceed- 
ing five  years,  where  one  is  convicted 
of  three  distinct  larcenies  at  the  same 
term  of  the  court  last  named,  and, 
therefore,  liable  as  "  a  common  and 
notorious  thief,"  to  a  sentence  exceed- 
ing five  years'  confinement  at  hard  la- 
bor, Held  that  he  might  appeal,  not- 
withstanding he  was  not  liable,  for 
either  of  his  offences  separately,  to  a 
sentence  of  the  length  above  indicated. 
The  Com.  v.  Tuck,  20  Pick.  356. 

12.  Where,  however,  one  is  con- 
victed on  three  or  more  indictments, 
containing  each  in  one  count  a  join 
charge  of  breaking  and  entering  a 
dwelling-house  in  the  day  time,  with 
intent  to  steal,  and  actually  stealing 
therefrom,  not  being  liable  to  a  sen- 
tence as  a  common  and  notorious  thief ; 
it  was  held  that  he  could  not,  though 
erroneously  sentenced  as  such  by  the 
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municipal  court,  sustain  an  appeal  to 
the  higher  court.  Commonwealth  v. 
Hope,  22  Pick.  1. 

13.  A  party  was  convicted  under 
the  act  of  1811,  ch.  227,  which  prohibits 
licensed  retailers,  &c.,  in  certain  coun- 
ties, from  permitting  free  negroes  and 
slaves  to  be  in  their  stores  at  night. 
A  motion  in  arrest  of  judgment,  upon 
the  ground  that  the  indictment  did  .not 
sufficiently  describe  the  offence,  was 
overruled  by  the  Court,  and  the  fine 
prescribed  by  the  act  imposed  upon 
the  traversee,  who  appealed  from  the 
judgment.  On  motion  to  dismiss  this 
appeal,  because  the  record  was  not 
brought  up  by  writ  of  error,  it  was 
held  that  an  appeal  will  lie,  such  a 
case  being  within  the  provisions  of 
act  of  1785,  ch.  87,  sec.  6.  Rawlvngs 
v.  State,  2  Mard.  R.  201. 

14.  An  inferior  court,  within  the 
meaning  of  the  first  section  of  the 
fifth  article  of  the  constitution,  is  a 
court  whose  judgment  or  decrees  can 
be  reviewed  on  appeal  or  writ  of  error, 
by  a  higher  tribunal,  whether  that  tri- 
bunal be  the  Circuit  or  Supreme  Court. 
Nugent  v.  the  State,  18  Ala.  Rep.  521. 

15.  The  judgments  of  the  City  Court 
of  Mobile,  being  subject  to  the  revision 
of  the  Supreme  Court,  in  the  same 
manner  that  those  of  the  Circuit  Courts 
are,  the  act  creating  it  does  not  vio- 
late any  provision  of  the  constitution. 
lb. 

16.  No  appeal  or  writ  of  error  will 
lie  on  a  judgment,  upon  an  indictment 
for  a  riot.  Commonwealth  v.  Bybet,  5 
Dana  219. 

17.  An  appeal  from  the  decision  of 
a  circuit  judge,  refusing  a  writ  of 
habeas  corpus,  will  not  be  heard,  if,  be- 
fore the  application  for  the  hearing  of 
the  appeal,  the  petitioner  has  been 
enlarged,  and  has  gone  beyond  the 
jurisdiction  of  the  court.  Ex  parte 
Pereira,  6  Richardson's  Rep.  149. 


ARREST. 

I.  What  process  is  necessary  to  authorise  an 
arrest,  and  the  validity  of  the  process. 


II.  Who  may  lawfully  make  a%arrest. 

III.  When  an  arrest  is  lawful. 

IV.  Proof  necessary  to  authorize  a  criminal  pro- 

cess. 
V .  What  constitutes  an  arrest ;  duty  of  oftoer 
on  making  an  arrest 


1.  What  Process  is  Necessary  to  Au- 

thorize an  Arrest,  asd  the  Validity 
of  the  Process. 

1.  Where  a  warrant  was  dated  April 

2,  and  the  certificate  of  the  oath  was 
dated  May  2,  both  being  on  the  same 
piece  of  paper,  and  the  complaint  al- 
leged that  the  offence  was  committed 
on  the  30th  of  April,  and  the  warrant 
referring  to  the  complaint ;  upon  this 
state  of  facts,  it  was  held  to  be  suffi- 
ciently evident  that  the  complaint  pre- 
ceded the  warrant,  and  that  the  date  of 
the  warrant  was  a  mere  clerical  error, 
and  that  such  error  did  not  render  the  * 
subsequent  proceedings  void.  Donahoe 
v.  Shed,  8  Metcalf  326. 

2.  But  an  action  of  trespass  could 
not  be  maintained  against  the  officer 
executing  the  warrant  in  such  case, 
even  if  the  above  decision  were  incor- 
rect. The  Court  issuing  it  had  jurisdic- 
tion of  the  offence  charged,  and  the  war- 
rant was  in  due  legal  form,  and  was 
directed  to  the  officer  ;  and  it  was  not 
for  him  to  inquire  into  the  regularity 
of  the  proceedings  of  the  Court  that  is- 
sued the  warrant,  lb.  Vide  Wilmarth  v. 
Burt,  1  Metcalf  257. 

3.  A  warrant  issued  before  indict- 
ment must  specify  the  offence  charged, 
the  authority  under  which  it  issues,  the 
person  who  is  to  execute  it,  and  the 
person  to  be  arrested.  An4  that  the 
offence,  and  time  and  place  of  commit- 
ting it,  shall  be  plainly  and  clearly  set 
forth  in  the  warrant  of  commitment. 
Brady  v.  Davis,  £  Georgia  13. 

4.  But  when  a  bench  warrant  and 
warrant  of  commitment  are  issued  after 
indictment,  th«y  need  only  recite  the  pre- 
sentment, and  the  crime  generally.    lb. 

5.  A  seal  is  essential  to  every  war- 
rant issued  by  a  magistrate  to  arrest 
any  person  upon  a  criminal  charge,  and 
if  there  be  no  seal,  the  precept  is  void. 
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and  affords  no  protection  to  the  officer 
attempting  to  execute  it.  State  v. 
Worky,  11  Iredell  242. 

6.  A  warrant  must  contain  the  names 
of  the  persons  to  be  arrested,  and  a 
description  thus  :  A.  and  his  associate, 
is  void  as  to  the  latter.  Wells  v.  Jack- 
son, 3  Munf.  458. 

7.  When  a  warrant  purports  to  be 
for  a  matter  within  the  jurisdiction  of 
the  justice  issuing  it,  the  ministerial 
officer  is  obliged  to  execute  it,  without 
the  evidence  upon  which  it  issued 
being  endorsed  upon  it,  and  he  is  jus- 
tified in  making  the  arrest  under  it. 
Welch  v.  Scott,  5  Iredell  12. 

8.  The  Constitution  of  New  York, 
which  requires  that  all  writs  and  other 
proceedings  shall  run  in  the  name  of 
the  People  of  the  State  of  New  York, 
only  has  reference  to  the  Court  of 
Chancery  and  Courts  of  Record,  and 
does  not  apply  to  a  justice  of  peace 
acting  as  a  conservator  of  the  peace. 
Dickenson  v.  Rogers,  19  John.  279. 

9.  It  is  necessary  that  a  warrant  to 
arrest  on  a  criminal  charge  should  have 
a  seal  on  it.    Welch  v.  Seott,  5  Iredell  72. 

10.  A  warrant  from  a  magistrate  in 
a  civil  case,  upon  which  bail  has  not 
been  required,  is  in  law  but  a  summons, 
and  gives  no  authority  to  arrest.  State 
v.  Kirby,  2  Iredell  201. 

11.  If  two  justices  of  the  peace  sign 
a  mittimus,  and  add  the  initials  J.  P., 
the  process  will  authorize  an  officer  to 
hold  the  defendant.  State  v.  Manly, 
I  Overt  428. 


11.  Who  may  Lawfully  make  an 

Arrbst. 

12.  A  police  officer  receiving  his  ap- 
pointment under  the  statute  of  1838,  c. 
128,  and  having  all  the  power  of  a  con- 
stable of  the  city  of  Boston,  except  the 
serving  and  executing  any  civil  pro- 
cess, having  arrested  a  person  for 
being  disorderly  while  intoxicated,  let 
him  go  on  his  promise  to  go  home 
peaceably.  It  was  held  that  the  officer 
had  power  to  re-arrest  such  person  up- 
on his  going  into  a  drinking  saloon 
before  he  had  left  the  officer's  sight. 


Commonwealth  v.  Hastings,  9  Metcalf 
259. 

13.  If  a  statute  makes  it  imperative 
that  a  criminal  process  should  be  ex- 
ecuted by  a  specified  person,  the  execu- 
tion of  such  process  by  any  other  per- 
son is  illegal  and  void.  Reynolds  v. 
Orvis,  7  Cow.  269  ;  Wood  v.  Ross,  11 
Mass.  271  ;  Commonwealth  v.  Foster,  1 
Mass.  488. 

14.  Where  an  officer  verbally  author- 
izes another  to  assist  him  in  the  exe- 
cution of  process,  the  acts  of  such  per- 
son are  valid  if  he  take  the  prisoner, 
and,  like  the  officer,  the  law  will  pro- 
tect him.  But  it  seems  necessary  that 
both  should  be  in  pursuit,  though  the 
officer  be  not  in  sight  when  the  arrest 
is  made.  Commonwealth  v.  Field,  13 
Mass.  321. 

15.  By  statute  in  N.  Hampshire,  of 
Dec.  1799,  certain  persons  therein  de- 
scribed are  authorized  to  arrest  for 
travelling  unnecessarily  on  the  Lord's 
day.  Mayo  v.  Wilson,  et  al.,  1 N.  Hamp. 
53. 

16.  A  constable  is  justified  in  arrest- 
ing one  for  committing  an  affray  in  his 
presence,  and  may  convey  his  prisoner 
to  the  sheriff  or  jailer,  who  is  bound  to 
receive  him.  Commonwealth  v.  Deacon, 
8  Sergeant  &  Kawle  47. 

17.  A  private  person,  who  may  have 
apprehended  another  for  treason  or  fel- 
ony, may  convey  him  to  the  jail  of  the 
county,  or  may  bring  him  before  a  jus- 
tice of  the  peace.  And  this  it  seems 
may  be  done  without  authority  from 
any  magistrate,  if  a  felony  has  actual- 
ly been  committed,  and  suspicion  rests 
on  such  prisoner.  Commonwealth  v. 
Deacon,  8  Sergeant  &  Rawle  Rep.  47. 

18.  A  private  person  would  be  justi- 
fied in  arresting  another  while  in  the 
act  of  committing  an  affray,  without 
any  authority  or  process  from  a  magis- 
trate.    Knot  v.  Gay,  1  Root  66. 

19.  Where  a  warrant  was  issued  to 
arrest  a  defendant,  and  bring  him  be- 
fore the  Court  to  give  sureties  for  his 
good  behavior,  and  the  magistrate  had 
designated  an  officer  to  execute  it,  it 
was  held  that,  if  such  officer's  name 
was  erased  and  some  other  person's 
name  who  was  not  a  sworn  officer,  was 
inserted  by  the  prosecutor,  an  arrest 
made  by  the  person  thus  substituted 
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was  void  and  illegal,  and  was  not  a 
justification  in  case  he  was  sued  for 
assault  and  battery  and  false  imprison- 
ment, but  was  matter  to  offer  in  miti- 
gation of  damages.  Wells  v.  Jackson, 
3  Munf.  458. 

20.  Arrests  for  affrays  and  breaches 
of  the  peace  can  be  made  without  pro- 
cess by  the  City  Guards  of  Charleston. 
City  Council  v.  Payne,  2  Nott  and 
McCord  475. 

21.  An  officer  cannot  legally  arrest 
one  by  a  wrong  name,  though  he  was 
the  person  intended  to  be  arrested,  un- 
less it  was  shown  that  he  was  known 
as  well  by  one  name  as  the  other  ;  and 
if  the  officer  makes  an  arrest  under 
such  circumstances,  he  will  be  liable 
to  an  action  for  false  imprisonment. 
Griswold  v.  Sedgwick,  1  Wend.  126. 
Griswold  v.  Sedgwick,  6  Cow.  456. 
Mead  v.  Hawcs,  1  Cow.  332.  Gurnsey 
v.  Lovell,  9  Wend.  319. 

22.  An  officer  may  arrest  a  supposed 
felon  without  warrant,  but  he  must  act 
in  good  faith  and  upon  grounds  of  prob- 
able'suspicion,  that  the  person  to  be 
arrested  is  the  actual  felon.  Banes  v. 
State,  6  Humph.  53. 

23.  Where  a  constable  has  reasona- 
ble ground  to  suspect  another  of  the 
crime  of  receiving  or  aiding  in  the  con- 
cealment of  any  stolen  goods  or  prop- 
erty, knowing  them  to  be  stolen,  and 
acting  on  such  belief  as  a  constable  or 
other  peace  officer,  arrests  and  detains 
such  party  for  the  purpose  of  securing 
him  to  answer  to  a  complaint  for  such 
offence,  such  arrest  and  detention 
would  be  lawful  without  a  warrant. 
Rohan  v.  Sawin,  5  Gush.  281. 

24.  It  was  held,  in  Connecticut,  in  a 
case  where  the  United  States  Marshal 
arrested  a  man  by  virtue  of  an  attach- 
ment for  debt,  without  a  mittimus,  that 
the  marshal  was  justified  in  so  doing. 
Palmer  v*  Allen,  1  Cranch  551.  This 
decision  overrules  the  one  in  5  Day 
193. 

25.  If  two  persons  bear  the  same 
name,  an  arrest  of  the  wrong  one 
would  subject  the  officer  to  an  action 
for  false  imprisonment.  RaUoweU  and 
Augusta  Bank  v.  Howard,  14  Mass.  181. 

26.  Where  an  indictment  contains 
two  counts,  the  first  charging  that  one 
B.  was  arrested  by  W.,  a  deputy  sher- 


iff, by  lawful  authority,  and  that  B.  re- 
sisting the  officer,  the  defendant  was 
summoned  by  the  officer  to  assist,  but 
he  refused  to  obey  ;  the  second  count 
charging  disobedience  to  the  magis- 
trate, who  requested  the  defendant  to 
assist  the  officer  ;  it  was  held  that  the 
first  count  was  insufficient,  and  that 
the  authority  to  arrest  ought  to  have 
been  set  forth  in  the  indictment.  State 
v.  Shaw,  8  Iredell  20. 


III.  When  an  Arrest  is  Lawful. 

27.  To  constitute  a  legal  arrest  the 
officer  must  lay  his  hand  on  the  defend- 
ant, or  otherwise  take  possession  of  his 
person;  but  the  officer  has  no  authority 
to  go  beyond  his  limits  in  order  to  make 
an  arrest.  Lawson  v.  Buzines,  3  Harring- 
ton 416. 

28.  In  Massachusetts  the  statute  ^  of 
1791,  c.  58,  does  not  authorize  a  justice 
of  the  peace  to  receive  a  complaint  and 
issue  hitf  warrant  on  the.  Lord's  day 
for  a  violation  of  that  law,  merely  by 
travelling;  and  that  an  arrest  made  on 
that  day,  pursuant  to  a  warrant  so  is- 
sued, is*  illegal,  and  the  officer  making 
it  a  trespasser.  Pearct  v.  Atwood,  13 
Mass.  324. 

29.  The  law  of  the  State  in  which  an 
arrest  is  made  will  govern  as  to  its 
legality;  and  it  will  be  prima  Jade  justi- 
fiable if  made  under  legal  process  in 
another  State.  Stouffer  v.  Latshaw,  2 
Watts  165. 

30.  If  the  process  is  void  for  want  of 
jurisdiction  of  the  Court  issuing  it,  or 
for  other  cause,  an  arrest  made  under  it 
is  illegal.  Tracy  v.  Williams,  4  Conn. 
101;  State  y.  Leach,  7  Conn.  .456;  State 
v.  Curtis,  1  Hayw.  471. 

81.  If  a  criminal  process  is  defective 
on  the  face  of  it,  and  such  defect  is  ap- 
parent, the  officer  will  not  be  justified 
in  acting  under  it,  and  he  will  be 
liable  as  a  trespasser.  Sandford  v. 
Nichols,  13  Mass.  286;  Lampson  v.  Lon- 
don, 5  Day  508;  Griswold  y.  Sedgwick,  6 
Cow.  456;  Reynolds  v.  Carp.,  3  Gaines 
269;  Grumond  v.  Raymond,  1  Conn.  40. 

82.  While  a  defendant  was  under  an 
indictment  for  forgery,  he  escaped  to 
another  State,  where  he  was  arrested 
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and  brought  back,  without  process,  and 
imprisoned.  It  was  held  on  an  applica- 
tion to  release  him  from  prison  by  a 
writ  of  habeas  corpus,  that  though  the 
arrest  was  illegal,  it  afforded  no  ground 
for  the  prisoner's  discharge.  Dow's 
ease,  18  Penn.  State  R.  31. 

33.  If  a  known  officer,  who  has  two 
warrants  in  his  hands,  the  one  legal 
and  the  other  illegal,  declare  at  the 
time  of  arrest  that  he  makes  the  arrest 
by  virtue  of  the  illegal  warrant,  that  is 
not  a  false  imprisonment,  for  the  law- 
fulness of  the  arrest  does  not  depend 
upon  what  he  declares,  but  upon  the 
sufficiency  of  the  authority  which  he 
then  has.  State  v.  Kirby,  2  Iredell 
201. 

34.  If  after  making  an  arrest  on 
suspicion  one  be  sued  for  false  im- 
prisonment, he  can  show  in  mitigation 
of  damages  the  grounds  of  his  suspicion. 
Rogers  v.  Wilson,  Minor  407. 


IV.  Proof  necessary  to  Authorize  a 
Criminal  Process. 

35.  A  magistrate  may  grant  a  war- 
rant, super  visum ;  but  except  in  that 
case,  it  is  his  duty  before  issuing  a 
warrant  to  arrest,  to  require  evidence 
on  oath,  amounting  to  a  direct  charge, 
or  creating  a  strong  suspicion  of  guilt. 
Welch  v.  Scott,  5  Iredell  12. 

36.  It  is  no  ground  to  issue  a  war- 
rant against  one  if  his  guilt  appears  to 
the  Court  only  from  hearsay  and  mere 
rumor;  and  even  if  it  be  alleged  that 
the  prisoner  will  escape  before  the 
necessary  affidavit  showing  his  guilt 
can  be  obtained,  this  will  not  be  suffi- 
cient to  justify  the  magistrate  in  issu- 
ing a  warrant.  Connor  v.  Commonwealth, 
3  Binn.  38. 

37.  A  complaint  having  been  made 
by  an  informer  against  one  for  a  crimi- 
nal offence,  and  not  having  been  sworn 
to,  it  was  held  that  a  warrant  could 
not  legally  be  issued:  and  if  the  war- 
rant contain  a  statement  that  the  com- 
plaint was  sworn  to,  still  without  the 
certificate  of  the  magistrate  it  is  no 
evidence  that  the  oath  was  administer- 
ed.    1  Tyler  444. 


V.  What  Constitutes  an  Arrest  ;  Du- 
ty of  Officer  on  Making  an  Arrest. 

38.  No  manual  touching  of  the  body 
or  actual  force  is  necessary  to  consti- 
tute an  arrest.  It  is  sufficient  if  the 
party  be  within  the  power  of  the  offi- 
cer, and  submit  to  the  arrest.  Gold  v. 
Bissel,  1  Wend.  216.  Contra,  2  N.  Hamp. 
318.  Huntington  v.  Schultz,45S.  United 
States  v.  Benner,  1  Bald.  239. 

39.  If  a  prisoner  has  been  once  ar- 
rested and  then  escapes  from  the  offi- 
cer, but  is  retaken  on  fresh  pursuit, 
this  only  makes  the  first  arrest  com- 
plete. Cooper  v.  Adams,  2  Blackf. 
294. 

40.  An  officer  having  authority  to  ar- 
rest another  must  do  it  peaceably,  and 
with  as  little  violence  as  the  case  will 
admit  of.  He  must  touch  the  person, 
and  ought  to  do  it  without  violence, 
unless  the  circumstances  require  rough- 
ness, and,  if  resisted,  he  may  use  force 
sufficient  to  effect  his  purpose  ;  but,  if 
no  resistance  be  offered  or  attempt  at 
escape,  he  has  no  right  rudely  and  with 
violence  to  seize  and  collar  his  prison- 
er. State  v.  Mahon,  3  Harrington 
568. 

41.  When  an  arrest  is  made  by  one 
not  a  known  officer,  he  is  bound  at  the 
time  to  make  known  the  warrant  un- 
der which  he  arrests.  Stale  v.  Kirby, 
2  Iredell  201. 

42.  An  officer  by  virtue  of  a  criminal 
process  is  justified  in  breaking  open 
outer  doors  of  a  dwelling-house  either 
in  the  day  or  nighttime,  in  order  to 
execute  such  process,  having  first  de- 
manded admittance  and  being  refused. 
Bell  v.  Clap,  10  Johns.  263.  State  v. 
Smith,  1  N.  Hamp.  346.  State  v.  Shaw, 
1  Root  134.  Kellsy  v.  Wright,  1  Root  88. 

43.  The  case  in  which  one  arrested 
may  demand  of  one  not  generally 
known  as  an  officer,  to  produce  his 
warrant  or  authority,  is  when  the  party 
arrested  submits  himself  to  the  arrest ; 
not  where  he  immediately  resists  and 
by  his  own  wrongful  acts  prevents  the 
officer  from  doing  his  duty.  Common- 
wealth  v.  Field,  13  Mass.  321.  State  v. 
Curtis,  1  Hayw.  471.  Arnold  v.  Steeves, 
1 0  Wend.  514.  Not  so  if  a  regular  offi- 
cer.   3. 
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I.  What  constitutes  Arson  in  the  1st,  2d, 

and  3d  degree,  &c. 
IL  Definition  of    the   term  dwelling-house, 

and  of  other  structures. 
IIL  Indictment  for  Arson,  Ac 
IV.  What  evidence  admissible,  and  what  evi- 
dence will   support  an  indictment  for 
Arson. 
V.  Trial  aod  verdict. 
VL  Miscellaneous,  benefit  of  clergy,  Ac. 


I.    What    Constitutes   Arson   in  the 
1st,  2d  and  3d  degree. 

1.  Arson  consists  in  an  offence 
against  the  property  of  another  ;  and 
a  person  cannot  become  guilty  of  arson 
in  the  first  degree  by  setting  fire  to  his 
own  dwelling-house.  The  People  v. 
Henderson,  1  Parker's  Grim.  Rep.  560. 

2.  A  design  to  produce  death  is  not 
an  ingredient  necessary  to  constitute 
the  offeiice  of  arson  in  the  first  degree, 
either  at  Common  Law  or  under  the 
statute.  People  v.  Orcutt,  1  Parker's 
Crim.  R.  252. 

3.  To  convict  one  of  arson  in  the 
third  degree  under  §  5,  2  R.  S.  661,  it 
must  be  alleged  that  the  house  was  in- 
sured against  loss  or  damage  by  fire, 
and  that  the  offence  was  committed 
with  intent  to  defraud  the  insurance 
company  ;  under  that  section  one  may 
be  convicted  of  burning  his  own  dwell- 
ing-house, but  the  offence  is  still 
against  the  property  of  another,  the  ob- 
ject of  the  crime  being  to  defraud  the 
insurer,  who  is  interested  in  the  pre- 
servation of  the  property.  People  v. 
Henderson,  1  Park.  Crim.  R.  560. 

4.  In  the  State  of  North  Carolina, 
the  act  of  1846,  ch.  70,  entitled  an  act 
to  protect  houses  and  enclosures  from 
wilful  injury,  alters  the  act  of  1836,  1 
Rev.  Stat  ch.  347,  so  as  to  reduce  the 
offence  of  burning  a  mill,  house,  &c., 
from  a  felony  to  a  misdemeanor,  and 
substitutes  the  punishment  of  fine  and 
imprisonment  for  that  of  death.  State 
v.  Upchurch,  9  Iredell  454. 

5.  To  constitute  the  offence  of  arson 
in  burning  an  office,  store,  or  shop,  &c., 
under  the  statute  of  Connecticut,  the 
building    must    be    the    property    of 


another.  It  is  not  necessary  that  the 
absolute  title  or  entire  interest  should 
be  in  the  person  named  in  the  informa- 
tion as  the  party  injured  ;  for  such  a 
possession  as  gives  a  special  property 
while  it  exists  is  enough.  It  is  essential 
to  the  crime  of  arson  at  Common  Law, 
that  the  burning  should  be  of  the  house 
or  outhouse  of  another,  and  in  indict- 
ments or  informations  for  that  offence 
it  is  necessary  to  aver  ownership  in 
another,  and  to  prove  the  averment  as 
laid.     Stale  v.  Lyon,  12  Conn.  487. 

6.  Where  an  indictment  founded  on 
the  7  th  sec.  of  the  4th  ch.  of  the  Crimi* 
nal  Code,  in  the  Session  Acts  of  1847- 
'48,  page  99,  was  for  the  malicious 
burning  of  a  house,  and  the  house  ap- 
peared to  have  been  situated  upon  the 
farm  of  the  prisoner,  but  it  was  at  the 
time  of  being  burnt  in  the  occupancy 
and  possession  of  another  man  who  had 
a  qualified  ownership  therein,  and 
therefore  the  burning  of  that  house 
maliciously  by  the  prisoner  was  a  vio- 
lation of  that  7th  sec,  and  rendered 
him  liable  to  prosecution  and  punish- 
ment under  that  law.  Erskine's  case,  8 
Gratt.  624. 

7.  And  where  the  wheat  and  hay 
charged  to  have  been  burned  were  not 
in  stacks,  the  burning  was  not  a  felony 
under  the  6th  sec.  of  said  statute.    lb. 

8.  To  constitute  the  crime  of  arson, 
there  must  be  a  burning  of  the  house, 
and  not  merely  something  that  is  in  it, 
yet  the  least  burning  of  the  building  is 
sufficient.  State  v.  Sandy,  3  Iredell  570. 

9.  The  offence  of  arson  cannot  be 
maintained  in  Indiana  against  one  who 
is  in  possession  of  a  house  as  a  tenant 
for  a  year,  and  wilfully  burns  the 
house.  McNeal  v.  Woods,  3  Blackf.  485. 

10.  According  to  the  statute  of  1804, 
c.  131,  s.  5,  in  Mass.,  it  was  held  that  the 
burning  of  hay-stacks  did  not  consti- 
tute a  felony,  but  that  such  an  offence 
might  be  indicted  as  a  misdemeanor. 
Commonwealth  v.  Macomb cr,  3  Mass.  254. 

11.  Setting  fire  to  a  dwelling-house, 
inhabited  at  the  time,  by  which  a  part 
only  of  the  house  is  burned,  is  arson 
within  the  meaning'  of  the  first  section 
of  the  act,  (sess.  36,  c  29,)  and  pun- 
ishable with  death.  People  v.  Butler, 
16  John.  R.  203. 

12.  To  intend  maliciously  to  set  fire 
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to  the  building  of  another,  and  in  pur- 
suance of  that  malicious  and  unlawful 
intent  to  apply  fire  to  a  boat  in  the 
same,  or  to  other  combustible  matter, 
which  would  be  a  clear  manifestation 
of  such  unlawful  intent,  is  a  misde- 
meanor at  Common  Law.  Common- 
wealths. Francis,  Thacher's  Crim.  Gases 
240. 

13.  In  Massachusetts,  it  was  held 
that  if  any  part  of  a  dwelling-house, 
however  small,  be  wilfully  and  mali- 
ciously set  on  fire  in  the  night-time,  and 
consumed  by  the  fire,  the  offence  of  ar- 
son was  complete.  Commonwealth  v. 
Van  Schaack,  16  Mass.  105. 

14.  By  the  statutes  of  Maryland  and 
Connecticut,  it  was  held  to  be  arson  in 
case  of  a  school-house  being  burnt. 
Jones  v.  Hungerford,  4  Gill  &  Johnson 
402.  State  v.  OBrien,  2  Root  516. 
And  in  Kentucky  the  statute  makes  it 
a  punishable  offence,  although  at  Com 
mon  Law  such  an  act  would  not  be  con- 
sidered the  offence  of  arson.  Wallace 
v.  Young,  5  Monr.  156. 

15.  To  burn  a  barn  containing  hay 
and  grain  is  arson  at  Common  Law. 
Sampson  v.  Commonwealth,  6  Watts  & 
Sergeant  385. 

16.  Where  a  person  took  a  lease  of 
a  house  on  public  land  for  the  term  of 
one  year,  and  went  into  possession,  but 
it  appeared  afterward  that  the  same 
premises  had  been  previously  let  by 
parol  without  his  knowledge  to  anoth- 
er person,  who  during  the  absence  of 
the  first  tenant  had  taken  possession  ; 
held  that  the  first  tenant  was  not  guil- 
ty of  arson  by  reason  of  his  dispossess- 
ing the  second  tenant,  throwing  down 
the  house  and  burning  the  same.  Sul- 
livan v.  State,  5  Stewart  &  Porter  175. 

17.  Under  the  Revised  Statutes  of 
North  Carolina,  ch.  34,  relative  to  pun- 
ishment for  burning  jails,  Ac.,  it  was 
held  that  the  burning  must  be  both 
wilful  and  malicious,  though  the  word 
"or"  is  inserted  between  the  words 
"wilfully  and  maliciously  f  and  it  was 
held  that  the  word  "  or,"  to  effectuate 
the  intention  of  the  legislature,  and  in 
favor  of  life,  must  be  construed  as  if  it 
were  and.  State  v.  Mitchell,  5  Iredell 
350. 

18.  If  a  prisoner  put  fire  to  the  jail, 
not  with  an  intention  of  destroying  it, 


he  is  not  guilty  under  the  act  of  As- 
sembly. But  if  he  put  fire  to  the  jail 
and  burn  it  with  an  intent  to  burn  it 
down  and  destroy  it,  he  is  guilty,  not- 
withstanding the  fire  goes  out,  or  is 
put  out  by  others,  before  the  intention 
of  the  prisoner  is  completed,  by  burn- 
ing down  the  jail ;  and  this  is  the  law, 
although  his  main  intention  be  to  es- 
cape ;  and  in  cases  under  the  statute, 
as  well  as  in  arson  at  Common  Law,  the 
setting  fire  to  the  building  constitutes 
the  offence,  no  matter  how  little  may 
be  burned,  provided  there  was  an  in- 
tention to  destroy  the  building,     lb. 

19.  When  a  county  jail  and  prison 
of  the  county  A.  was  burnt,  and  the  in- 
dictment for  burning  the  same  de- 
scribed such  prison  and  jail  as  the 
house  of  B.,  sheriff  and  jailer  of  such 
county  ;  the  burning  of  such  jail  was 
held  to  be  a  felony  by  statute  (see 
Rev.  Code,  c.  160,  sec.  4  of  Virginia), 
and  the  description  of  the  house  as  be- 
ing the  sheriff's  was  held  to  be  mere 
surplusage,  and  might  have  been  re- 
jected.    Steven's  case,  4  Leigh  683. 

20.  Setting  fire  to  a  jail  by  a  prison- 
er, merely  for  the  purpose  of  effecting 
his  escape,  does  not  constitute  arson. 
People  v.  Cotteral,  18  John.  R.  115. 

21.  Nor  is  it  a  wilful  burning  of  an 
inhabited  dwelling-house  within  the 
first  section  of  the  statute,  declaring 
the  punishment  of  crimes  (sess.  56,  ch. 
20),  though  the  jail  is  to  be  considered 
an  inhabited  dwelling-house  within  the 
meaning  of  the  statute.     lb. 

22.  Neither  at  Common  Law,  nor  by 
any  statute  of  Mass.,  is  it  a  crime  for 
a  man  to  destroy  his  own  property  by 
fire,  unless  it  be  accompanied  by  an 
injury  to  or  by  a  design  to  injure  some 
other  person.  Bloss  v.  Tobey,  2  Pick. 
325. 

23.  A  man's  setting  fire  to  his  own 
house,  which  is  inhabited  by  himself 
and  other  tenants,  in  a  populous  city, 
is  a  great  misdemeanor.  John  Ball's 
case,  N.  Y.  Gen.  Sess.,  June,  1817,  5 
City  Hall  Rec.  851. 

24.  An  attempt  within  the  Virginia 
statute  of  1848,  chap.  11,  sec.  12,  can 
only  be  made  by  an  actual  ineffectual 
deed  done  in  pursuance  of  and  in  fur- 
therance of  the  design.  But  where  all 
the  prisoners  combined  on  the  night  on 
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which  it  is  charged  the  attempt  was 
made  to  burn  the  barn,  and  they  all 
assented  to  it,  and  a  part  of  them  only 
went  to  the  barn,  those  who  were  ab- 
sent, knowing  with  what  intent  the 
others  went  there,  were  held  guilty  as 
principals.  UhFs  case,  6  Grattan's  R. 
106. 

25.  It  is  not  necessary  that  an  overt 
act  should  be  the  last  proximate  act 
prior  to  the  consummation  of  the  fel- 
ony attempted  to  be  perpetrated,    lb. 


II.  Definition  op  the  Term  Dwelling- 
house,  AND  OF  OTHER  STRUCTURES. 

26.  Under  the  statute  of  Maine, 
which  relates  to  the  punishment  for 
burning  any  building  within  the  curti- 
lage of  a  dwelling-house,  it  was  held 
that  a  dwelling-house,  within  the  mean- 
ing of  the  statute,  must  be  a  house 
either  actually  occupied  by  some  per- 
son, or  temporarily  left  with  the  furni- 
ture remaining  in,  and  with  the  inten- 
tion of  returning,  at  the  time  the  offence 
was  committed  ;  and  the  fact  of  the 
house  being  intended  for  occupation,  or 
capable  of  being  so  occupied,  is  not  suffi- 
cient to  come  within  the  statute.  State 
v.  Warren,  33  Maine  (3  Red.)  30. 

27.  Where  an  indictment  was  found 
against  the  prisoner  for  burning  a 
dwelling-house,  and  the  building  was 
described  as  one  built  and  designed  for 
a  dwelling-house,  and  constructed  in  the 
usual  manner,  and  was  designed  to  be 
painted,  but  was  not  yet  finished  in 
that  respect,  and  not  quite  all  the  glass 
were  set  in  one  of  the  outer  doors,  and 
the  building  had  never  been  occupied, 
and  was  not  parcel  nor  appurtenant  of 
any  other  ;  it  was  held  that  this  was  not 
a  dwelling-house  in  such  a  sense  as  that 
to  burn  it  constituted  the  crime  of  ar- 
son. State  v.  McGhwan,  20  Oonn.  245. 
But  such  is  not  the  case  when  a  dwell- 
ing-house has  once  been  inhabited  as 
such,  and  from  which  the  occupant  is 
but  temporarily  absent.  Commonwealth 
v.  Flynn,  3  Cush.  529. 

28.  And  in  such  case  it  is  the  duty 
of  the  Court  to  instruct  the  jury  as  to 
the  law  of  the  matter,  and  leave  it  to 


them  to  say,  from  the  proof,  whether 
the  building  is  a  house  within  the  mean- 
ing of  the  law  thus  explained,     lb: 

29.  If  a  building  set  on  fire  is  one 
appropriated  to  ordinary  domestic 
uses,  and  is  situated  so  near  to  the 
dwelling-house  as  probably  to  endan- 
ger it,  then  it  is  arson  to  burn  it,  and 
not  otherwise.  Gage  v.  Shelton,  3 
Richardson  242. 

30.  Any  building  is  a  "  dwelling- 
house"  within  the  meaning  of  the  act 
defining  arson  in  the  first  degree, 
which  is  wholly  or  in  part  usually  oc- 
cupied by  persons  lodging  therein*  at 
night,  although  other  parts,  or  the 
greater  part,  may  be  used  for  an  entire- 
ly different  purpose.  People  v.  OrcuU, 
1  Park.  Orim.  R.  252. 

31.  In  Massachusetts,  by  the  act  of 
1804,  c.  131,  the  legislature  by  the  term 
vessel  did  not  mean  a  small  boat  in  an 
unfinished  state,  which  was  still  in  the 
hands  of  the  builder,  and  wholly  unfit 
to  carry  men,  or  goods,  or  water.  Com- 
monwealth v.  Francis,  Thacher's  Crimi- 
nal Cases  240. 

Under  the  same  statute,  the  expres- 
sion "lying  within  the  body  of  any 
county,"  meant  "  that  the  vessel  should 
be  lying  in  the  water  which  flows 
within  the  body  of  a  county;  in  distinc- 
tion from  one  upon  the  high  seas,  and 
out  of  the  body  of  the  county ."    lb. 

32.  The  act  of  1836,  Rev.  Stat.,  c. 
34,  s.  1,  having  introduced  the  term 
"  storehouse,"  it  was  held  Jthat  a  part 
of  a  building  thus  occupied  by  a  mer- 
chant to  keep  goods  in,  was  what  the 
act  contemplated  by  such  term.  State 
v.  Sandy,  3  Iredell  510. 

33.  Upon  an  indictment,  founded  on 
the  R.  S.,  c.  155,  s.  3,  for  setting  fire  to 
and  burning  a  barn,  within  the  curti- 
lage of  the  dwelling-house,  Ac,  it  was 
held  that  the  curtilage  of  a  dwelling- 
house  is  a  space  necessary  and  conve- 
nient, and  habitually  used  for  the  fam- 
ily purposes,  the  carrying  on  of  do- 
mestic employments.  It  includes  the 
garden,  if  there  be  one.  It  need  not 
be  separated  from  other  lands  by  fence. 
State  v.  Shaw,  81  Maine  (Red.)  523. 

34.  In  this  case  it  was  contended 
that  the  Court  ought  to  have  defined 
the  term  curtilage  to  the  jury  ;  but  it 
was  held  that  without  being  requested 


Digitized  by 


Google 


ARSON. 


29 


Indictment  for  Arson,  <fcc. 


to  do  so,  the  Court  was  not  bound  to 
doit  lb. 

35.  A  barn  standing  eighty  feet 
from  a  dwelling-house,  in  a  yard  or 
lane  with  which  there  was  a  communi- 
cation from  the  house  by  a  pair  of  bars, 
was  held  to  be  within  the  curtilage. 
The  People  v.  Taylor,  2  Michigan  R. 
250. 


III.  Indictmknt  for  Arson,  Ac. 

36.  The  word  house  signifying  a 
dwelling-house,  it  is  not  necessary,  in 
order  to  support  an  indictment  at  Com- 
mon Law,  to  set  forth  in  the  indictment 
thaj;  the  house  alleged  to  have  been 
burned  was  a  dwelling-house.  Common- 
wealth  v.  Posey,  4  Call.  109. 

37.  An  indictment  alleging  that  S., 
"  with  force  and  arms,  in  said  county, 
unlawfully,  wickedly,  maliciously,  and 
mischievously,  did  set  fire  to,  burn,  and 
consume  one  hundred  barrels  of  tar,  of 
the  goods  and  chattels,"  &c,  was  held 
to  be  good.  State  v.  Simpson,  2  Hawks. 
460. 

38.  In  Vermont,  where  a  public 
building  is  burned,  it  is  unnecessary, 
in  an  indictment  for  arson  in  burning 
such  building,  to  allege  that  it  was  of 
or  belonged  to  any  one.  State  v.  Roe, 
12  Vermont  93. 

39.  An  indictment  under  §  5,  c.  126, 
of  the  R.  S.,  charging  as  a  crime  the 
burning  of  a  building,  which  building 
is  described  as  one  not  then  completed, 
was  held  to  be  sufficient.  The  question 
whether  the  state  of  the  structure,  and 
its  progress  towards  completion,  be 
such  as  to  constitute  it  a  building,  is  a 
question  of  fact,  to  be  submitted  to  the 
jury,  under  proper  instructions  from 
the  Court.  Commonwealth  v.  Squire, 
1  Metcalf  258. 

40.  And  in  such  case  the  indictment 
is  not  objectionable  on  the  ground  that 
bo  criminal  offence  is  charged,  distinct 
from  those  contemplated  in  the  3d  sec. 
of  the  same  act,  which  section  has  ref- 
erence to  a  higher  grade  of  offences  of 
the  same  nature.  There  would  be  but 
one  criminal  act  in  the  malicious  burn- 
ing of  a  building,  whether  that  building 
alone  was  consumed,  or  it  occasioned 


the  burning  of  any  building  described 
in  the  3d  section.  And  if  the  Govern- 
ment proceed  by  an  indictment  for  the 
smaller  offence,  and  on  the  trial  there- 
of there  be  a  judgment  of  conviction  or 
acquittal,  such  judgment  would  be  a 
legal  bar  to  a  second  indictment  charg- 
ing the  same  offence  with  aggravation. 
lb. 

41.  Where  a  part  of  a  building  is  let 
to  one  for  a  year,  which  part  has  no 
communication  with  other  parts  of  the 
building,  it  was  held  that  the  part  so 
occupied  might  be  properly  laid  in  the 
indictment  for  arson,  as  the  property 
of  the  lessee.  State  v.  Sandy,  3  Ire- 
dell 5T0. 

42.  When  the  offence  of  arson  de- 
pends on  more  than  one  statute,  the 
conclusion,  contra  formam  statuti,  in 
the  indictment  is  bad,  and  in  like  man- 
ner that  a  conclusion,  contra  formam 
statutorum,  is  bad,  when  there  is  but 
one  statute.  State  v.  Sandy,  3  Ire- 
dell 510. 

43.  Where  the  indictment  for  arson 
alleges  that  the  act  was  done  feloni- 
ously, unlawfully,  and  maliciously, 
without  alleging  that  it  was  done  wil- 
fully, the  indictment  was  held  to  be 
sufficient.  Chapman  v.  Commomcealth, 
5  Wharton  427. 

44.  In  the  State  of  Pennsylvania,  un- 
der the  act  of  the  21st  of  March  1806, 
an  indictment  for  arson,  alleging  that 
the  defendant  had  set  fire  to  "a  cer- 
tain barrack,"  was  held  insufficient, 
for  the  reason  that  it  ought  to  be  al- 
leged that  the  barrack  contained  hay, 
grain,  or  bark.     lb. 

45.  It  is  necessary  that  an  indict- 
ment for  arson,  in  burning  a  stable, 
should  conclude,  against  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, or  it  will  be  error,     lb. 

46.  In  case  of  an  indictment  for  ar- 
son, which  alleges  the  "  setting  fire  to, 
and  the  same  house  then  and  there  by 
the  spreading  of  such  'fire,  feloniously 
burning;"  it  was  held  to  be  a  sufficient 
indictment.  Palsten  v.  State,  14  Mis- 
souri 463. 

47.  In  an  indictment  for  arson  it  is  ne- 
cessary to  allege  the  value  of  the  prop- 
erty destroyed,  and  the  indictment 
should  aver  the  property  burned,  or  set 
on  fire,  to  belong  to  the  person  or  per- 
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sonB  in  the  actual  possession,  in  his  or 
their  own  right.  Ritchey  v.  State,  1 
Blackf.  168.  Clarke  v.  People,  1  Scam- 
mon  117. 

48.  Where  an  indictment  charged  the 
felonious,  wilful  and  malicious  burning 
down  of  a  dwelling-house,  contrary  to 
the  form  of  the  statute,  Ac,  and  the 
jury  found  the  defendant  guilty  of  ar- 
son in  the  day-time  of  the  11th  of  Feb- 
ruary, 1850,  this  finding  of  the  jury 
being  objected  to  because  the  indict- 
ment did  not  allege  the  burning  to 
have  been  in  the  night  or  day-time ; 
but  it  was  held  not  indispensably  ne- 
cessary to  charge  expressly  a  burning 
by  day,  because  the  burning  of  a  dwell- 
ing-house feloniously,  wilfully  and 
maliciously,  is  a  crime  both  at  Com- 
mon Law  and  under  the  statute. — 
Cwrrarts  case,  t  Gratt.  619. 

49.  An  indictment  need  not  describe 
the  combustible  materials  alleged  to 
have  been  used  and  set  fire  to  by  the 
defendant,  in  an  attempt  to  commit 
arson.  Commonwealth  v.  Flyrm,  3 
Cush.  529. 

50.  Where  upon  the  face  of  an  in- 
dictment for  arson,  the  facts  charged 
show  that  there  was  an  attempt  to 
commit  a  crime  punishable  by  law, 
which  is  of  such  a  character  as  to  come 
within  the  Rev.  St.,  ch.  133,  sec.  12, 
the  offence  is  well  charged,    lb. 

51.  If  an  indictment  for  arson 
charges  that  the  defendant  did  mali- 
ciously, &c,  set  fire  to  and  burn  a  house 
used  as  a  dwelling-house,  in  the  night- 
time, the  property  of  M.  H.,  this  is  a 
sufficient  allegation  that  the  house 
burned  is  a  dwelling-house,  and 
charges  the  offence  sufficiently  plain. 
McLane  v.    State,  4  Georgia  335. 

52.  In  Massachusetts,  an  indictment 
under  Rev.  St.,  c.  133,  sec.  12,  containing 
two  counts,  one  setting  forth  a  break- 
ing and  entering  the  building  in  the 
night-time,  and  the  other  setting  forth 
an  attempt  to  burn  the  building  after 
breach  and  entry,  is  not  bad  for  dupli- 
city. Commonwealth  v.  Harney,  10 
Metcalf  422. 

53.  The  offence  of  arson  being  de- 
fined by  the  4th  sec.  of  the  Rev.  Code, 
ch.  160,  to  be  a  burning  and  not  set- 
ting fire  to,  an  indictment  under  this 
section,  not  containing  the  expression 


"burn,"  is  defective,  for  the  reason 
that  the  offence  of  arson  is  defined 
by  that  term  in  that  section,  and  the 
offence  must  be  of  the  description  there 
given.  Howell  v.  Commonwealth,  5 
Grattan  664. 

54.  Where  an  indictment  for  arson 
alleged  that  the  prisoner  in  the  night- 
time, feloniously  s$t  fire  to  his  own 
dwelling-house,  in  which  there  were 
at  the  time  divers  human  beings,  with 
intent  to  burn  the  said  dwelling-house, 
and  with  intent  thereby  to  defraud  a 
certain  Fire .  Insurance  Company;  on 
demurrer,  it  was  held  that  the  indict- 
ment was  not  sufficient  to  bring  the 
offence  within  arson  in  the  first  degree, 
because  it  was  not  the  dwelling-house 
of  another,  and  that  it  was  not  suffi- 
cient under  the  third  degree,  because 
it  was  not  charged  in  the  indictment 
that  the  property  was  insured,  and 
the  indictment  was  held  to  be  bad. 
People  v.  Hendereon,  1  Park.  Crim. 
R.  560. 

55.  It  is  sufficient  when  an  indict- 
ment is  found  for  arson  in  the  first 
degree,  to  describe  a  building  which 
has  been  usually  occupied  by  persons 
lodging  therein  at  night,  as  a  "  dwell- 
ing-house," although  it  may  not  be  a 
dwelling-house  according  to  the  ordi- 
nary and  popular  acceptation  of  that 
term  (2  R.  S.  651,  §  9).  People  v. 
Orcott,  1  Parker  Crim.  R.  252. 


IV.  What  Evidence  Admissible,  and 
what  Evidence  will  support  an 
Indictment  for  Arson. 

56.  If  separate  indictments  for  the 
same  charge  of  arson  are  found  against 
two  persons,  the  production  of  the 
record  of  conviction  of  one  of  them  is 
not  evidence  against  the  other.  Kazer 
v.  State,  5  Hammond  280. 

57.  Upon  the  trial  of  an  indictment 
for   arson,   the  defendant  offered    to 

Erove  that  one  J.  H.  had  threatened  to 
urn  the  mill,  and  that  he  was  in  the 
neighborhood  the  night  it  was  burned. 
It  was  held  that  the  testimony  offered 
was  legitimate  proof  to  submit  to  the 
jury.      Hensley  v.  State,  9  Humph.  243. 

58.  An  indictment  for  burning  stacks 
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of  wheat  is  not  supported  by  evidence 
of  burning  shocks  of  wheat.  Denbow 
v.  State,  18  Ohio  11. 

59.  In  an  indictment  for  arson,  charg- 
ing that  the  defendant  set  fire  to  the 
building  of  another,  by  which  a  dwell- 
ing-house was  consumed,  it  was  held 
that  the  evidence  must  show  the  build- 
ing to  have  belonged  to  the  person  so 
alleged  in  the  indictment,  or  the  in- 
dictment could  not  be  sustained.  Com- 
monwealth v.  Wade,  17  Pick.  395. 

60.  In  an  indictment  for  arson  it  is 
necessary  that  the  house  or  building 
set  fire  to  or  burned  should  be  de- 
scribed as  the  house  or  building  of  the 
person  in  possession;  and  it  was  ac- 
cordingly held  in  this  case,  where  the 
building  was  charged  in  the  indict- 
ment as  the  building  of  the  owner,  and 
the  proof  was  that  at  the  time  of  the 
committing  of  the  offence  it  was  in  the 
possession  of  a  tenant,  that  the  prison- 
er could  not  be  convicted.  The  People 
v.  Gales,  15  Wendell  159. 

61.  At  the  trial  of  an  indictment  for 
the  malicious  burning  of  an  out-house, 
the  prosecution  produced  a  piece  of 
the  side  of  the  building  alleged  to 
have  been  burned,  which  had  been 
taken  from  its  place  and  brought  into 
court,  and  which  was  offered  as  ex- 
hibiting the  whole  of  the  part  burned. 
It  was  held  that  \t  was  a  question  of 
fact  for  the  jury  to  decide  whether  the 
building  was  actually  burned.  Com- 
monwealth v.  Betton,  5  Gush.  427. 


V.  Trial  and  Verdict. 

62.  Where  a  person  is  indicted  for 
burning  the  dwelling-house  of  another, 
and  if  in  fact  it  be  the  dwelling-house 
of  such  person,  the  Court  will  not  in- 
quire into  the  tenure  of  interest  of  the 
occupant.  The  People  v.  Van  Blarcum, 
2  John.  E.  105. 

63.  Where  an  indictment  charges 
one  with  attempting  to  set  fire  to  a 
dwelling-house,  by  attempting  to  burn 
another  building,  the  question  whether 
the  acts  so  done  by  the  defendant  are 
such  as  to  authorize  the  jury  to  find  an 
attempt  to  set  fire  to  any  other  build- 
ing than  the  particular  one  in  which 


the  materials  for  fire  are  placed,  and 
which  is  the  first  to  be  exposed  to  be 
consumed,  is  wholly  a  matter  for  the 
jury,  and  should  be  properly  left  to 
them.  Commonwealth  v.  Harney,  10 
Metcalf  422. 

64.  The  act  of  burning  a  stack  of 
hay  is  not  a  felony,  either  at  Common 
Law  or  by  the  acts  of  1809,  c.  138,  and 
1845,  c.  181.  Black  v.  State,  2  Mary- 
land 376. 

65.  The  indictment  in  this  case 
charged  that  the  traverser  feloniously, 
unlawfully,  wilfully,  and  maliciously 
did  burn  a  certain  stack  of  hay,  against 
the  form  of  the  Act  of  Assembly,  Ac. 

The  jury  rendered  a  verdict  that  he 
did  feloniously,  unlawfully,  wilfully, 
and  maliciously  burn  said  stack  of 
hay.  Held,  that  as  the  offence  charged 
is  not  a  felony,  no  valid  judgment, 
could  be  pronounced  on  such  an  indict- 
ment and  verdict,    lb. 


VI.  Miscellaneous  :  Benefit  of 
Clergy,  &c, 

66.  In  Virginia  and  North  Carolina  a 
conviction  of  arson  will  oust  one  of  his 
clergy.  Commonwealth  v.  Posey,  4  Call, 
109  ;  State  v.  Seaborn,  4  Devereux 
305. 

67.  Where  a  person  has  been  found 
guilty  of  burning  a  house,  the  word 
house  being  used  alone  without  the 
addition  of  "dwelling,"  it  was  held 
that  the  prisoner  was  entiled  to  benefit 
of  clergy,  as  the  statute  only  refers 
to  cases  of  burning  dwelling-houses. 
State  v.  Sutcliff,  4  Strobh.  372. 

.68.  It  is  immaterial  whether  the  per- 
son charged  with  the  crime  of  arson  has 
knowledge  that  the  building  burned 
has  usually  or  at  any  time  been  occu- 
pied by  persons  lodging  therein.  People 
v.  Orcutt,  1  Parker  Crim.  R.  252. 

69.  Where  an  indictment  was  for 
setting  fire  wilfully,  maliciously,  and 
unlawfully  to  the  woods  of  a  certain 
person,  whereby  the  woods  and  the 
fence  of  another  whose  plantation  ad- 
joined such  woods  was  burnt,  a  de- 
scription of  such  indictment  was  made 
in  the  record  of  the  finding  as  an  indict- 
ment   "  for  setting  fire  to  the  woods 
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and  burning  the  same;"  it  was  held 
that  the  record  of  the  finding  was  suffi- 
cient.    Ear  hart1*  case,  9  Leigh  671. 

70.  Upon  the  trial  of  an  indictment 
for  arson  it  appeared  that  the  prisoner 
was  a  servant  girl  between  the  age  of 
twelve  and  thirteen  years,  and  a 
shrewd,  sensible,  and  artful  girl;  held, 
that  if  she  had  such  mental  capacity 
as  rendered  her  amenable  to  the  law 
for  the  commission  of  crime,  she  had 
sufficient  mental  capacity  to  make  a 
confession  of  her  guilt.  State  v.  Bostick 
4  Harrington  563. 


ASSAULT  AND  BATTERY. 

I.  What  constitutes  an  Assault  and  Battery, 
n.  Assault  and  Battery,  how  prosecuted. 
Ill  Court  having  jurisdiction  of  the  offence  of 

Assault  and  Battery. 
IV.  Evidence  admissible  on  the  trial  for  Assault 

and  Battery.  \ 

V.  Indictment  for  Assault  and  Battery;  its 

form  and  contents. 
VI.  Indictment  for  Assault  and  Battery  with 

intent  to  kill. 
VII.  Evidence  necessary  to  support  the  indict 

ment. 
Yin.  Of  the  Trial.      Verdict,  conviction,  and 
judgment 
IX.  Justification. 
X.  Arrest  of  Judgment. 
XI.  Miscellaneous. 


I.  What  Constitutes   an  Assault  and 
Battery. 

1.  If  at  the  time  a  defendant  raises 
his  whip  to  strike  another  he  makes 
use  of  the  words,  "  were  you  not  an  old 
man  I  would  knock  you  down,"  and 
has  no  present  intention  to  strike,  it  is 
not  an  assault  in  law.  State  v.  Crow, 
1  Iredell  375. 

2.  If  a  person  present  a  pistol  pur- 
porting to  be  loaded,  at  another,  so 
near  as  to  have  been  dangerous  to  life, 
if  the  pistol,  being  loaded,  had  gone 
off,  this  is  an  assault  in  law,  though 
the  pistol  were  not  in  fact,  loaded. 
State  v.  Smith,  2  Humph.  45t. 

3.  An  offer  to  strike,  by  one  person 
rushing  upon  another,  will  be  an 
assault,  although  the  assailant  be  not 


near  enough  to  reach  his  adversary,  if 
the  distance  be  such  as  to  induce  a 
man  of  ordinary  firmness,  under  the 
accompanying  circumstances,  to  be- 
lieve that  he  will  instantly  receive  a 
blow  unless  he  strikes  in  self-defence. 
State  v.  Davis,  1  Iredell  125. 

4.  An  actual  and  personal  assault 
must  be  made  upon  the  party,  coupled 
with  a  felonious  intent,  in  order  to 
complete  the  offences  created  by  the 
52,  53,  and  54  sections  of  the  Act  of 
1829.     State  v.  Freds,  3  Humph.  228. 

5.  The  besetting  the  house  of 
another  is  an  assault  in  contradistinc- 
tion to  an  actual  assault,  and  when 
done  with  a  felonious  purpose,  merits 
severe  punishment;  but  it  is  not  the 
character  of  assault  intended  by  the 
52  section  of  the  Act  of  1829.  Evans 
v.  State,  1  Humph.  394. 

6.  A  husband  will  not  be  justified  in 
beating  his  wife  or  inflicting  corporal 
punishment  upon  ber  ;  but  he  may  de- 
fend himself  against  her,  and  may 
restrain  her  from  acts  of  violence  to- 
wards himself  or  towards  others. 
People  v.  Winters,  2  Parker  Crim.  10. 

7.  A  person  who  stands  by  and 
directs  another  to  commit  an  assault 
and  battery,  without  participating  in 
it  himself,  is  guilty  as  principal,  upon 
the  principle  that  whatsoever  will 
make  a  man  an  accessory  before  the  . 
fact  in  felony,  will  make  him  a  princi- 
pal in  high  treason  and  trespass,  as 
battery,  riot,  rout,  forcible  entry,  &c. 
State  v.  Lymburn,  1  Brevard  397. 

8.  Where  a  tenant  at  sufferance 
placed  windows  in  a  dwelling-house 
occupied  by  such  tenant  during  the 
tenancy,  and  after  the  expiration  of 
the  tenancy,  and  after  the  house  so 
occupied  was  sold  to  another  party, 
who  had  taken  possession  by  his 
tenant,  returned  to  remove  the  win- 
dows from  the  house,  and  was  proceed- 
ing to  carry  off  the  windows,  when  the 
latter  occupant  forcibly  seized  and 
took  away  the  windows,  causing  some 
injury  to  the  former  tenant ;  it  was 
held  that  no  assault  and  battery  was 
committed  by  thus  retaking  the  win- 
dows under  the  existing  circumstances. 
State  v.  Elliot,  11  N.  Hamp.  540. 

9.  If  a  person  unlawfully  takes  and 
detains  another  without  his  consent. 
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he  is  liable  to  an  indictment  for 
assault  and  battery.  Long  v.  Rogers, 
17  Ala,  540. 

10.  If  an  officer,  about  to  serve  an 
attachment  against  the  property  of 
another,  takes  property  in  which  the 
defendant  has  no  attachable  interest, 
he  cannot  be  lawfully  resisted  by  the 
real  owner  of  the  property,  and  if  the 
owner  assaults  and  beats  the  officer  in 
endeavoring  to  retake  his  property, 
he  will  be  liable  to  an  indictment  for 
assault  and  battery.  State  v.  Buchan- 
an, 17  Vermt  573. 

11.  A  stranger  has  no  right  to  chas- 
tise the  slave  of  another  in  North 
Carolina,  and  if  he  do  so  he  is  guilty 
of  an  assault  and  battery.  Aliter  in 
South  Carolina.  Nelson  v.  State,  10 
Humph.  518. 

12.  A  threat  of  great  bodily  harm, 
put  forth  in  a  desperate  and  reckless 
manner,  accompanied  by  acts  showing 
a  formed  intent  to  execute  them,  and 
intended  to  put  the  person  threatened 
in  fear  of  bodily  harm,  and  producing 
that  effect,  and  being  of  a  character 
calculated  to  produce  that  effect  upon 
a  person  of  ordinary  firmness,  consti- 
tutes the  offence  created  by  the  statute 
in  Vermont.  State  v.  Benedict,  11 
Vermont  236. 

13.  Where  a  father  commences  an 
assault  upon  another  person  in  his  own 
wrong,  and  the  son  coming  up  also 
joins  in  the  assault  with  intent  to 
murder,  it  was  held  that,  if  the  father 
wantonly  made  the  first  assault,  and 
that  fact  appeared  from  the  proof,  then 
the  son  could  not  avail  himself  of  bis 
relation  in  his  defence,  if  it  appeared 
from  the  proof  that  he  came  into  the 
conflict  for  the  purpose  of  aiding  his 
father  in  an  unlawful  assault.  Sharp 
▼.  State,  19  Ohio  379. 

14.  In  the  State  of  Ohio,  the  dis- 
charging a  gun  loaded  with  powder 
and  wadding  only,  at  a  person  so  far 
distant  that  no  injury  would  probably 
result  from  the  act,  is  not  a  violation 
of  the  24th  section  of  the  Act  respect- 
ing the  punishment  of  crimes.  Henry 
v.  State,  18  Ohio,  32. 

15.  A  defendant,  as  tenant  in  com- 
mon of  a  barn-floor  occupied  by  the 
complainant  and  himself,  has  no  right 
to  use  force  and  violence  to  prevent 

8 


his  co-tenant  from  entering  the  door, 
though  it  was  for  the  declared  pur- 
pose of  removing  the  defendant's  wag- 
on. Commonwealth  v.  Lakeman,  4  Cush. 
597. 

16.  An  assault  is  some  act  amount- 
ing to  an  attempt  or  offer  to  commit 
personal  violence,  as  "  the  striking  at 
one  with  or  without  a  weapon,  or  pre- 
senting a  gun  at  him  within  a  distance 
which  the  gun  will  carry,  or  pointing 
a  pitchfork  at  him  standing  within  the 
reach  of  it,  or  by  holding  up  one's  fist 
at  him  in  an  angry,  threatening  man- 
ner.    State  v.  Morgan,  3  Iredell  186. 

17.  When  a  defendant  commences  an 
attack  and  raises  a  deadly  weapon 
against  another,  and  stands  in  an  atti- 
tude to  strike  such  person,  but  sus- 
pends the  blow  to  afford  the  object  of 
his  vengeance  an  opportunity  to  buy 
his  safety,  by  compliance  with  the 
defendant's  terms,  this  is  an  assault, 
though  no  blow  is  struck,     lb. 

18.  An  assault  is  an  offer  or  attempt 
by  force  to  do  a  corporal  injury  to 
another ;  as  if  one  person  strike  at 
another  with  his  hands,  or  with  a 
stick,  and  misses  him  ;  for  if  the  other 
be  stricken  it  is  a  battery,  which  is  an 
offence  of  a  higher  grade.  Or  if  he 
shake  his  fist  at  another,  or  present  a 
gun  or  other  weapon  within  such  dis- 
tance as  that  injury  might  be  given  ; 
or  drawing  a  sword,  and  brandishing 
it  in  a  menacing  manner.  U.  States  v. 
Hand,  2  Wash.  C.  C.  Rep.  435. 

19.  If  one  is  charged  with  assault- 
ing another,  and  with  great  violence 
and  force  pushing  him  down  and 
throwing  him  into  a  pond,  and  endeav- 
oring to  strangle  him  by  holding 
his  head  under  water,  this  charge  was 
held  to  be  an  assault  and  battery  with 
intent  to  kill ;  and  if  not  strictly  such 
a  charge,  still  the  offence  was  con- 
sidered a  high  crime,  not  within  the 
cognizance  of  the  County  Court. 
Southworth  v.  State,  5  Conn.  325. 

20.  Upon  an  indictment  for  an  assault 
and  false  imprisonment,  in  order  to 
make  out  the  offence  charged,  no  actual 
force  is  necessary,  but  that  a  man  may 
be  assaulted  by  being  beset  by  another; 
and  if  the  opposition  is  such  as  a  pru- 
dent man  would  not  risk,  then  the  de- 
fendant would,  in  contemplation  of  law, 
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be  guilty  of  false  imprisonment.    Smith 
v.  State,  7  Humph.  43. 

21.  If  a  defendant  in  raising  his  arm 
for  the  purpose  of  committing  an  as- 
sault, at  the  same  time  accompany  his 
action  with  words  which  show  that  he 
was  determined  not  to  strike,  he  is  not 
liable  to  an  indictment  for  an  assault. 
Commonwealth  v.  Eyre,  1  Sergeant  & 
Rawle's  Rep.  347. 

22.  If  one  raise  his  fist,  or  a  stick, 
or  a  gun  in  a  posture  to  shoot,  it  may 
well  be  concluded  that  he  intends  what 
his  acts  seem  to  indicate,  and  the  law 

Sennits  one  who  is  thus  endangered  to 
efend  himself  against  the  threatened 
aggression.  But  if  the  act  be  accom- 
panied by  declarations  or  other  unques- 
tionable evidences  of  an  absence  of 
intention  to  do  any  violence,  then  the 
party  thus  apparently  put  in  jeopardy, 
is  notified  of  the  absence  of  any  inten- 
tion to  commit  a  battery,  and  need  not 
resort  to  violence  in  order  to  prevent 
it.  Hence,  if  a  defendant  rides  his 
horse  so  near  to  the  prosecutor  as  to  en- 
danger his  person  and  create  a  belief 
in  his  mind  that  it  is  his  intention  to 
ride  upon  him,  it  is  an  assault ;  and  so, 
too,  if  he  shakes  his  hickory  over  his 
head,  indicating  an  intention  to  strike, 
and  within  striking  distance,  it  is  also 
an  assault  State  v.  Sim$,  3  Strobh. 
13t 

28.  The  mere  fact  of  a  person  going 
to  a  place  with  the  intention  to  assault 
another,  will  not  subject  him  to  the 
penalty  of  such  an  offence,  unless  he 
carry  his  intention  into  effect.  Yoes 
v.  the  State,  4  Eng.  Rep.  42. 

24.  Upon  the  trial  of  an  indictment 
for  assaulting  and  shooting  another,  if 
it  appear  that  the  defendant  was  in 
search  of  the  prosecutor  with  a  loaded 
gun,  with  a  deliberate  purpose  to  take 
his  life,  and,  attracted  by  the  prosecu- 
tor's breaking  the  glass,  he  saw  the 
prosecutor's  gun  presented  toward  him 
and  instantly  fired  his  own  gun,  in 
pursuance  of  his  original  precon- 
ceived purpose  to  kill,  then  he  is  guilty 
of  the  offence  charged  in  the  indict- 
ment, and  may  be  punished  under  the 
act  of  Tennessee  of  1829,  ch.  28,  sec. 
52.     Davidson  v.  State,  9  Humph.  455. 

25.  When  the  evidence  disclosed 
that  the  defendant  presented  a  gun 


within  shooting  distance  of  and  against 
the  prosecutor,  who  was  then  armed 
with  a  knife  and  about  to  attack  the 
defendant,  this  is  no  assault,  if  there 
was  no  attempt  to  use  the  gun,  or  in- 
tention to  use  it  unless  first  assailed 
with  the  knife.  State  v.  BlackweU, 
9  Alabama  79. 

26.  Under  the  88th  sec,  2d  art,  of  the 
Missouri  act  relating  to  crimes  and  pun- 
ishments, when  the  indictment  charges 
a  felonious  assault,  if  an  injury  be  in- 
flicted of  such  a  dangerous  character 
as  to  be  likely  to  produce  death,  it  mat- 
ters not  whether  the  instrument  used 
to  inflict  the  injury  be  a  deadly  weapon 
or  not;  nor  is  it  material  that  the 
wound  inflicted  should  be  of  a  danger- 
ous nature,  even  if  made  with  a  deadly 
weapon.  Cameo  v.  State,  11  Missouri 
579. 

27.  In  every  case  of  a  prosecution 
for  an  assault  with  intent  to  murder, 
when  the  proof  shows  that  it  would 
have  been  murder  had  death  ensued, 
that  itself  will  be  a  sufficient  ground 
for  the  jury  to  infer  the  existence  of 
the  actual  intention  to  murder,  as  every 
one  must' be  taken  to  intend  the  neces- 
sary consequence  of  his  own  acts,  and 
hence  it  is  not  necessary  to  show  that 
the  defendant,  at  the  time  of  the  assault, 
had  the  intention  to  murder.  Cole  v. 
State,  5  Eng.  318. 

28.  It  was  formerly  considered  a 
felony  to  assault  one  with  the  intent  of 
committing  murder,  but  is  now  only  a 
misdemeanor,  and  like  other  misde- 
meanors, may  be  punished  in  the  dis- 
cretion of  the  court ;  and  though  being 
a  high  misdemeanor,  yet  the  punish- 
ment to  be  inflicted  is  at  the  discretion 
of  the  court,  and  must  not  of  necessity 
be  more  excessive  than  in  other  cases 
of  misdemeanor.  State  v.  Boyden,  13 
Iredell  505. 

29.  In  order  to  subject  a  party  to 
the  punishment  consequent  upon  an 
indictment  for  an  assault  with  intent  to 
commit  a  rape,  it  is  necessary  that  the 
facts  and  circumstances  accompanying 
the  transaction  should  be  such  as  to 
constitute  the  crime  of  rape  in  case  he 
had  succeeded  and  carried  his  intention 
into  full  effect ;  and  the  indictment 
must  charge  the  offence  to  have  been 
feloniously  committed,  and  must  con- 
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tain  tho  technical  word,  "  ravished," 
and  state  that  it  was  attempted  to  be 
done  forcibly  and  against  the  will  of 
the  female.  SuUivant  v.  State,  3  Eng. 
400. 

80.  When  a  person  goes  to  the  house 
of  another  after  having  been  told  by 
the  owner  that  he  should  not  come,  and 
at  the  request  of  some  of  the  inmates 
of  the  house,  enters,  and  after  having 
entered  the  house  is  ordered  out  by 
the  owner,  whom  he  requests  to  go  with 
him,  and  the  owner  refusing,  he  stops 
at  the  door  and  draws  a  pistol  upon 
the  owner  ;  this  was  held  to  be  an  as- 
sault with  intent  to  commit  murder, 
and  it  was  held  that  he  might  be  con- 
victed even  under  the  old  authorities, 
for  such  offence,  since  if  death  had 
been  effected  under  such  circumstances, 
it  would  have  been  murder.  State  v. 
Boydm,  13  Iredell  505. 

31.  It  being  lawful  for  any  person  to 
arrest  a  runaway  slave,  therefore  it  is 
the  duty  of  the  slave  to  submit  to  the 
arrest,  and  if  he  resist  it  with  an  at- 
tempt to  kill  the  person  arresting  him, 
he  is  guilty  of  an  assault  with  intent 
to  commit  murder  in  the  first  degree. 
!ZWv.  State,  8  Humph.  86. 

32.  It  is  a  capital  offence  for  a  slave 
to  assault  a  white  person  with  intent 
to  kill,  although  if  the  intention  had 
been  consummated,  the  killing  would 
have  been  manslaughter  only.  Nancy 
v.  State,  6  Ala.  483. 

33.  In  Tennessee,  the  acts  of  1820, 
ch.  9,  sec.  1,  and  1831,  ch.  82,  do  not 
apply  to  an  assault  and  battery  with 
intent  to  kill ;  the  intent  to  kill  being 
the  gist  of  the  crime.  Sate  v.  Sharp, 
5  Yerg.  245. 

34.  Where  an  officer  has  a  fi.  fa.  and 
attempts  to  levy  it  on  articles  exempt 
by  law  from  levy  and  sale  by  execu- 
tion, after  being  warned  of  the  fact ; 
held  that  the  owner  may  employ  as  much 
force  as  is  necessary  to  prevent  the  levy ; 
but  if  he  employs  more  force  than  is 
necessary,  he  becomes  a  trespasser. 
State  v.  Johnson,  12  Ala.  840. 

35.  In  crimes  requiring  force  as  an 
element  in  their  commission,  there  is 
no  essential  difference  between  an  as- 
sault with  intent,  and  an  assault  with 
attempt  to  commit  the  crime.  Johnson 
v.  the  State,  14  Geo.  55. 


II.  Assault  and  Battbrt,  how 
Prosecuted. 

86.  In  the  State  of  Georgia  the  black 
act  of  9  George  I.  does  not  operate, 
and  the  proper  course  is  an  indictment 
for  an  assault  with  an  intent  to  com- 
mit murder.  State  v.  Campbell,  Charlt. 
166. 

37.  An  assault  committed  in  the 
presence  of  the  Court  is  indictable, 
even  after  the  party  has  been  fined  for 
the  contempt  of  the  Court.  State  v. 
Yancy,  1  Car.  Law  Rep.  519. 

38.  In  Tennessee,  a  presentment  for 
an  assault  may  be  made  by  the  grand 
jury,  though  not  committed  in  term- 
time,  and  they  may  do  this  by  virtue  of 
the  provision  of  the  act  of  1842,  ch. 
141,  sec.  4.  State  v.  Hunter,  5  Humph. 
597. 

89.  In  Arkansas,  an  assault  and  bat- 
tery is,  according  to  the  14th  section  of 
2d  article  of  the  constitution,  a  crimi- 
nal offence,  and  therefore  can  only  be 
prosecuted  by  indictment  or  present- 
ment Rector  v.  State,  1  Eng.  187.  lb. 
461. 


III.  The  Court  having  Jurisdiction  of 

THE  OFFENCE  OF  A88AULT  AND  BATTERY. 

40.  In  the  State  of  Indiana,  an  ordi- 
nary assault  is  not  an  indictable  offence, 
and  by  statute  is  within  the  jurisdic- 
tion of  a  justice  of  the  peace  to  pun- 
ish. State  v.  Hailstock,  2  Blackf.  257. 
And  the  same  is  true  by  statute  in  His- . 
souri.  State  v.  Ledford,  3  Missouri 
102. 

41.  It  was  held  in  Tennessee,  where 
the  statute  of  1797  confers  the  entire 
jurisdiction  over  indictments  for  as- 
saults and  batteries  to  the  County 
Courts,  that  if  the  indictment  be  for  an 
assault  and  battery  with  intent  to  kill, 
the  Superior  Court  had  jurisdiction. 
State  v.  Anderson,  2  Overt.  6. 

42.  An  assault  and  battery  upon  an 
officer,  being  of  a  high  and  aggravated 
nature,  does  not  fall  within  the  jurisdic- 
tion of  the  police  court  in  the  city  of  Bos- 
ton to  punish,  and  therefore  a  judgment 
rendered  by  such  court  for  such  offence 
would  not  be  a  bar  to  a  prosecution  by 
an  indictment  for  the  same  offence. 
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Commonwealth  v.  Hyde,  Thacher's  Crim- 
inal Cases  112. 

43.  The  act  of  1846  has  no  refer- 
ence to  cases  pending  in  the  Circuit 
Courts  at  the  time  of  its  passage,  but 
declares  "that  the  offences  therein  spe- 
cified shall  not  thereafter  be  indictable, 
and  transfers  the  jurisdiction  of  those 
offences  from  Circuit  Courts  to  jus- 
tices of  the  peace.  Gooch  v.  State,  3 
Eng.  448. 

44.  In  Arkansas,  under  the  amend- 
ment of  1846,  of  the  constitution,  an 
indictment  or  presentment  in  cases  of 
simple  assault,  affrays,  and  common 
assaults  and  batteries,  by  a  grand  jury, 
is  not  necessary  to  the  jurisdiction  of 
justices  of  the  peace,  conferred  upon 
them  by  the  act  of  December  16th, 
1846,  and  under  this  act  justices  of 
the  peace  possess  jurisdiction  of  such 
offences,  although  committed  before  the 
passage  of  the  act.  State  v.  Cox,  3 
Eng.  436. 

45.  In  Indiana  the  act  of  1849,  p.  78, 
providing  that  justices  of  the  peace  in 
certain  counties  shall  have  exclusive 
jurisdiction  of  simple  assaults  and  bat- 
teries ;  upon  an  indictment  for  an  as 
sault  and  battery  with  intent  to  commit 
a  rape,  where  the  jury  found  the  prisoner 
guilty  of  the  assault  and  battery,  but 
not  guilty  of  the  intent  to  commit  rape, 
and  after  verdict  by  agreement  of  the 
parties  a  new  trial  was  granted,  and  a 
nolle  prosequi  entered  to  that  part  of  the 
indictment  which  related  to  the  intent 
to  commit  a  rape,  and  the  cause  was 
then  submitted  to  the  Court,  who  found 
the  prisoner  guilty  of  assault  and 
battery.  Held,  that  the  Court  had  no 
jurisdiction  over  the  offence  of  which 
the  prisoner  was  found  guilty,  and  that 
the  offence  was  exclusively  within  the 
jurisdiction  of  the  justice  of  the  peace, 
after  the  entering  of  the  nolle  prose- 
qui, by  virtue  of  the  act  of  1849. 
Nelson  v.  the  State,  2  Carter,  249.  Vide 
Smith  v.  State,  lb.  251. 

46.  The  act  of  1840,  conferring  juris- 
diction upon  the  city  court  of  Little 
Rock,  in  assaults  and  batteries,  so  far 
from  conforming  to  the  14  th  section  of 
the  t&  article  of  the  constitution  of 
Arkansas,  is  clearly  repugnant  to  it. 
Rector  v.  State,  1  Eng.  187. 

47.  A  defendant  having  been  arrest- 


ed for  an  assault  and  battery,  and  hav- 
ing been  taken  before  a  justice  of  the 
peace,  who  bound  the  defendant  over 
to  appear  at  court ;  the  prosecutor 
afterwards  agreeing  to  settle,  went 
with  defendant  before  another  justice, 
who  allowed  them  to  compromise  on 
payment  of  costs.  Held  that  the  latter 
justice  could  not  settle.  State  v.  Mouse- 
ly,  4  Harring.  553. 

48.  Where  a  defendant  was  prose- 
cuted before  a  justice  of  the  peace  for 
an  assault,  and  tried  by  a  jury  who  re- 
turned a  verdict  of  guilty  of  a  breach 
of  the  peace,  and  assessed  the  fine  at 
five  dollars  ;  it  was  held  that  the  pror 
ceedings  before  the  justice  of  the  peace 
were  conducted  substantially  in  accord- 
ance with  the  statute  regulating  them. 
State  v.  Douglass,  1  Iowa,  (Green)  550. 

49.  In  Connecticut,  by  the  Common 
Law,  a  battery  with  intent  to  maim 
and  kill,  is  decided  to  be  a  high  crime 
and  misdemeanor  and  cognizable  by 
the  Superior  Court.  State  v.  Danforth, 
3  Conn.  112. 


IV.  Evidence  admissible  on  the  Trial 
por  Assault  and  Battery. 

50.  Where  A.  was  indicted  for  an  as- 
sault upon  B.,  with  intent  to  kill,  and 
had  previously  written  a  very  obscure 
letter  concerning  his  own  wife,  B.'s  mo- 
ther-in-law, which  provoked  B.  to  make 
the  first  assault;  held,  1.  That  the 
letter  was  incompetent  as  evidence 
against  A.  2.  That  in  such  case  a 
charge  to  the  jury  that  they  must  find 
A.  guilty  if  they  believe  he  assaulted  B. 
with  intent  to  take  his  life,  is  error, 
because  it  takes  from  the  jury  all  con- 
siderations of  provocation  or  self-de- 
fence. The  State  v.  Williamson,  16 
Mis.  (Bennett)  394. 

51.  The  complaint  or  affidavit,  made 
before  a  magistrate,  upon  which  a  crim- 
inal prosecution  for  assault  and  bat- 
tery is  founded,  may  be  used  on  the 
trial,  either  to  contradict  or  sustain 
the  complainant's  testimony.  Stale  v. 
Lazarus,  1  Rep.  Con.  Ct.  34. 

52.  Upon  the  trial  of  one  indicted 
for  an  assault  and  battery,  where  the 
plea  is   not    guilty,   no  evidence    of 
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mitigating  circumstances  can  be  of- 
fered ;  such  evidence  must  be  present- 
ed to  the  Court  at  the  time  of  sentence. 
State  v.  Smith  Sf  Cameron,  2  Bay  62. 

53.  Upon  the  trial  of  an  indictment 
for  assault  and  battery  in  resisting 
an  officer  who  has  an  attachment,  va- 
lid upon  the  face  of  it,  but  serves  it 
against  property  in  which  the  defend- 
ant in  the  attachment  has  no  attacha- 
ble interest,  no  evidence  can  be  allow- 
ed on  the  part  of  the  person  so  resist- 
ing, which  goes  to  show  that  the  at- 
tachment was  obtained  by  connivance 
between  the  plaintiff  and  defendant 
therein,  with  intent  to  get  possession 
of  his  goods  and  defraud  him  out  of 
the  same.  State  v.  Buchanan,  11 
Vermt  513. 

54.  In  case  of  an  indictment  for  an 
assault  and  battery  committed  by  a 
husband  on  his  wife,  it  is  admissible 
on  the  part  of  the  husband  to  prove  in 
mitigation  of  the  fine,  that  when  he 
committed  the  assault  and  battery,  he 
was  provoked  to  do  so  by  the  misbe- 
havior and  misconduct  of  his  wife. 
Bobbins  v.  the  StaU,  20  Alabama  36. 

55.  On  the  trial  of  an  indictment  for 
an  assault  and  battery,  with  intent  to 
murder,  the  Court  permitted  the  State 
to  prove  that  the  defendant  had  said 
a  short  time  before  he  committed  the 
assault,  that  he  expected  to  kill  some 
one  before  he  left  town.  It  was  held 
that  this  evidence  was  admissible  to 
prove  the  intention  of  the  defendant, 
and  therefore  proper.  Read  v.  State, 
2  Carter  438. 

56.  Where  a  defendant  is  upon  the 
trial  of  an  indictment  for  an  assault, 
and  offers  evidence  to  prove  his  gen- 
eral good  character  and  usual  peacea- 
ble deportment  as  a  citizen ;  it  was 
held  to  be  not  admissible.  Drake  v. 
Commonwealth,  10  B.  Munroe  225. 

51.  Where  the  defendant  is  indicted 
for  an  assault  and  battery,  and  pleads 
a  former  conviction  for  the  same  of- 
fence, and  in  order  to  sustain  this  plea, 
he  offers  the  record  of  conviction,  and 
to  show  that  the  offence  is  the  same  he 
produces  a  witness  to  prove  what  a 
witness  on  the  former  trial  swore  to  ; 
the  latter  witness  being  still  living 
and  within  the  State  ;  it  was  held 
that  the  production  of  such  witness 


was  proper,  and  that  his  testimony  was 
admissible  for  the  purpose  intended. 
State  v.  Smith,  11  Iredell  33. 

58.  On  an  indictment  for  an  assault 
and  battery  the  defendant  may  give 
evidence  to  show  that  he  owned  the 
premises  on  which  the  assault  and  bat- 
tery were  committed,  and  that  he  did 
the  acts  complained  of  in  defence  of 
the  possession  of  his  said  premises; 
and  if  the  assault  and  battery  were 
committed  in  resisting  persons  enter- 
ing upon  the  premises  to  open  and 
work  a  highway,  the  defendant  may 
prove  that  the  alleged  highway  was 
laid  through  his  orchard  of  four  years 
growth,  without  his  consent,  Harring- 
ton v.  the  People,  6  Barb.  S.  C.  R.  608. 

59.  Upon  the  trial  of  an  indictment 
for  an  assault,  with  intent  to  commit 
rape,  proof  of  previous  acts  of  the  de- 
fendant may  be  properly  admitted  as 
evidence  of  a  guilty  intent  in  commit- 
ting the  act  charged  in  the  indictment. 
Williams  v.  State,  8  Humph.  585. 

60.  Upon  the  trial  of  an  indictment 
for  an  assault,  with  intent  to  murder, 
the  defendant  having  proposed  to  ask 
the  witness  G.  as  to  threats  made  by  D. 
(who  was  assaulted),  to  drive  the  de- 
fendant from  the  place  or  take  his  life  ; 
it  was  held  that  this  was  legal  evi- 
dence, and  ought  to  have  been  answer- 
ed by  the  witness;  and  whether  the 
words  and  threats  on  the  part  of  the 
party  assaulted,  were  such  as  to  excite 
the  fears  of  a  reasonable  man,  and  to 
induce  the  defendant  to  apprehend  vio- 
lence to  his  person,  so  as  to  justify  an 
attack  upon  the  party  making  them, 
was  a  question  for  the  jury  under  the 
law;  and  if  not  a  justification,  it  might, 
in  their  judgment,  rebut  the  presump- 
tion of  malice  on  the  part  of  the  de- 
fendant. Howell  v.  State,  5  Geor- 
gia 48. 

61.  If  the  assault  be  made,  the  pre- 
conceived intention  of  committing  it 
may  be  proved  in  aggravation.  Yoes 
v.  State,  4  Eng.  42. 

62.  Where  upon  the  trial  of  an  in- 
dictment for  an  assault,  with  intent 
to  commit  a  rape,  the  female  assaulted 
testified  that  about  the  11th  hour  of 
the  night  of  June  12,  1847,  she  awoke, 
and  upon  extending  her  hand  she  felt 
some  person  over  her  in  the  act  of 
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committing  a  rape,  and  that  when  she 
touched  him  he  sprang  from  the  bed, 
Ac.;  it  was  held  that  this  testimony, 
loose  and  unsatisfactory  as  it  was,  was 
also  liable  to  the  objection  of  being  a 
conclusion  of  law  and  not  a  simple 
statement  of  the  facts  of  the  case, 
which  was  the  proper  matter  to  submit 
to  the  jury  ;  whose  duty  it  was  to 
draw  conclusions,  and  not  the  witness. 
Suttivant  v.  State,  3  Eng.  400. 

63.  Where  an  assault  upon  the  pros- 
ecutor followed  soon^after  his  declara- 
tions, "that  no  honest  man  would 
avail  himself  of  the  Bankrupt  Law," 
and  such  declaration  was  likely  to  pro- 
voke to  resentment  the  son  of  one  thus 
Eublicly  branded  as  dishonest ;  it  was 
eld  that  the  State  could  show  this 
circumstance  as  tending  to  point  out 
the  individual  who  took  fire  at  this  re- 
mark, and  wreaked  his  vengeance  on 
the  person  who  made  it.  State  v. 
Griffis,  3  Iredell  504. 


V.   Indictment  fob  Assault  and  Bat- 
tery ;  its  Form  and  Contents. 

64.  It  is  not  an  indictable  offence  for 
the  owner  or  hirer  of  a  slave  to  beat 
him.     State  v.  Mann,  2  Devereux  263. 

65.  Where  an  indictment  is  laid  with 
an  intent  to  commit  murder,  it  is  not 
necessary  that  the  offence  should  be 
laid  to  have  been  committed  unlawful- 
ly.    State  v,  Williams,  3  Foster  321. 

66.  An  indictment  for  an  assault  and 
battery,  concluding  with  the  words 
"contrary  to  the  statute  (instead  of 
statutes);  in  such  case  made  and  pro- 
vided," was  held  a  sufficient  compli- 
ance.    State  v.  Berry,  4  Halsted  374. 

61.  If  an  indictment  be  found  for  an 
assault,  with  intent  to  commit  a  felony, 
it  will  be  defective,  unless  the  felony 
is  particularized.  State  v.  Hailstock,  2 
Blackf.  251. 

68.  The  statute  of  Ohio,  in  relation 
to  an  assault  with  intent  to  commit  a 
rape,  does  not  contain  any  clause 
wnich  it  is  necessary  to  negative  in  an 
indictment  for  such  offence.     Williams 

•  v.  State,  Wright  42. 

69.  Where  an  indictment  charges 
that  the  defendant  did  with  force  and 


arms  make  an  assault  in  and  upon  W., 

laborer,  on  the day  of ,  1812, 

and  then  and  there  did  with  force  and 
arms  beat,  wound,  &c,  it  does  not  lay 
the  venue  sufficiently  definite,  even 
though  the  name  of  the  county  be  in 
the  margin.  Kennedy  v.  the  Common- 
wealth, 3  Bibb  490. 

70.  In  New  Hampshire  an  indictment 
lies  at  Common  Law  for  an  assault  and 
false  imprisonment.  State  v.  Rollins, 
8  N.  Hamp.  550. 

71.  Where  an  indictment  charges 
that  A.  in  and  upon  one  B.  did  make 
an  assault,  and  he  the  said  B.  then  and 
there  did  beat, wound,  and  ill  treat;  held  • 
that  the  indictment  was  good,  and  that 
the  words  he  the  said  B.  then  and  there, 
&c.,was  mere  surplusage,  and  might  be 
rejected.  Commonwealth  v.  Hunt,  4 
Pick.  252. 

72.  It  is  necessary  that  the  indict- 
ment for  an  assault  should  show  a  cer- 
tain year  and  day  of  the  material  facts 
alleged  in  it,  or  judgment  will  be  ar- 
rested for  such  omission.  State  v. 
Beckwith,  1  Stewart  318. 

78.  The  term  "with  actual  vio- 
lence," contained  in  the  14th  sec.  of 
the  act  of  1830,  is  not  indispensable  in 
an  indictment  under  the  act,  in  order 
to  give  a  description  of  the  offence. 
Other  words  of  the  same  meaning  may 
be  used.    State  v.  Nichols,  8  Conn.  406. 

74.  Where  an  indictment  for  an  as- 
sault alleges  that  the  defendant  pre- 
sented a  gun  at  another  within  the  dis- 
tance the  gun  would  carry,  it  is  not 
necessary  that  the  indictment  should 
have  charged  that  the  gun  was  point- 
ed at  the  party  assaulted.  State  v. 
Smith,  2  Humph.  457. 

75.  It  is  necessary  to  allege  in  an 
indictment  for  an  assault  with  an  in- 
tent to  kill,  that  the  act  was  done  felo- 
niously, with  malice  aforethought ;  and 
when  such  allegation  is  made  in  the 
first  part  of  the  indictment  where  the 
assault  is  charged,  it  will  not  be  suffi- 
cient to  sustain  it.  State  v.  Howell, 
Geo.  Decis.  Part  1,  158. 

76.  Where  an  indictment  alleges  in 
the  first  count  that  the  defendant  made 
an  assault  upon  Adnah  Smith,  then  and 
there,  being  sheriff  of  said  county  of 
Addison,  and  in  the  second  count  al- 
leges that  he  hindered  and  impeded  a 
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dvU  officer  tinder  the  authority  of  this 
State,  to  wit,  Adnah  Smith,  sheriff  of 
the  county  of  Addison  aforesaid,  and 
in  both  counts  Smith  is  alleged  to  have 
been  in  the  execution  of  his  said  office; 
it  was  held  that  this  was  a  sufficient 
allegation  that  Smith  was  sheriff. 
State  v.  Hooker,  17  Vermt.  658. 

77.  In  case  of  an  indictment  for  as- 
sault and  battery,  it  is  not  necessary 
to  allege  that  the  person  beaten  was 
in  the  peace  of  the  State.  3  Chitty 
C.  L.  821,  n.  e.  Nor  are  the  words 
force  and  arms  necessary  in  the  de- 
scription of  the  offence.  1  Id.  241. 
State  v.  EUiott,  7  Blackf.  280. 

78.  In  case  of  an  assault  upon  an 
officer,  who  at  the  time  of  the  assault 
had  an  execution  against  the  body  of 
the  respondent,  which  he  was  about  to 
execute,  it  was  not  necessary  that  the 
indictment  for  such  assault  should  con- 
tain an  allegation  that  the  sum  due  on 
the  execution  had  been  demanded  of 
the  respondent,  or  that  he  refused  to 
pay  it  State  v.  Hooker,  17  Vermt.  658. 

79.  And  in  such  case  if  the  indict- 
ment alleges  that  the  execution  was 
dated  the  27th  day  of  September,  1842, 
and  that  it  was  delivered  to  the  sheriff 
while  it  was  in  full  life  on  the  6th  day 
of  October,  1842,  that  it  was  attempted 
to  be  served  on  the  7th  day  of  Novem- 
ber, and  that  it  was  made  returnable 
in  sixty  days  from  date,  it  is  a  suffi- 
cient allegation  that  the  execution  was 
delivered  to  the  sheriff  within  sixty 
days  after  its  date,  and  that  the  sheriff 
attempted  to  execute  it  within  its  life. 
B. 

80.  And  where  it  is  alleged  that  the 
sheriff  was  in  the  execution  of  his  duty 
as  sheriff,  and  that,  for  want  of  proper- 
ty on  which  to  levy  the  execution,  he 
attempted  to  serve  and  execute  the 
writ  of  execution,  as  he  was  therein 
commanded,  by  arresting  the  body  of 
thesaid  H.;  and  that  the  said  H.,  then 
and  there  well  knowing  that  said  S. 
was  sheriff  of  the  county  of  Addison, 
and  that  he  then  and  there  had  said 
writ  of  execution  to  serve  and  execute, 
and  was  then  and  there  attempting  to 
serve  and  execute  the  same,  did  then 
and  there  impede  and  hinder  the  said 
S.  while  attempting  to  serve  and  exe- 
cute said  writ  of  execution ;   all  of 


these  allegations  taken  together,  though 
not  in  terms,  fully  amount  to  the  alle- 
gation that  the  sheriff  had  the  execu- 
tion in  his  hands  at  the  time  the  resist- 
ance was  made.    lb. 

81.  And  it  is  not  necessary  to  allege 
in  the  indictment  the  place  at  which 
the  execution  was  delivered  to  the 
sheriff.  The  place  where  the  execution 
was  delivered  is  immaterial  ;  but  the 
place  where  it  is  to  be  executed  is  im- 
portant, and  the  time  when  it  is  deliv- 
ered is  material,    lb. 

82.  In  an  indictment  for  an  assault 
with  intent  to  murder,  by  shooting,  it 
is  not  necessary  to  allege  that  the  per- 
son assaulted  was  witLin  the  distance 
to  which  the  gun  would  carry,  for  the 
attempt  to  shoot  must  have  been 
coupled  with  the  ability  to  do  the  act, 
or  it  would  not  have  amounted  to  an 
assault ;  nor  is  it  necessary  to  allege 
that  the  weapon  charged  to  have  been 
used  was  a  deadly  weapon.  Shaw  v. 
State,  18  Alabama  547. 

83.  When  two  commit  a  joint  as- 
sault with  intent  to  murder,  the  one 
with  a  knife  and  the  other  with  a  gun, 
a  count  in  the  indictment,  which 
charges  them  jointly,  is  not  objection- 
able for  duplicity.  Shato  v.  State,  18 
Alabama  547. 

84.  Where  an  indictment  is  found 
against  one  for  impeding  an  officer  in 
the  execution  of  his  official  duty,  the 
allegation  should  show  the  nature  of 
the  official  duty,  the  manner  of  its  exe- 
cution, and  the  mode  of  resistance. 
State  v.  Burt,  25  Vermont  R.  373. 

85.  Where  an  indictment  is  laid  for 
an  assault  of  an  officer  in  the  execu- 
tion of  his  office,  as  at  Common  Law,  or 
under  the  general  statute,  upon  the 
matter  of  a  breach  of  the  peace,  it  is 
good  without  setting  forth  the  nature 
of  the  official  duty,  manner  of  execu- 
tion or  mode  of  resistance,  and  may  be 
sustained,  notwithstanding  the  higher 
penalty  superadded  td  the  offence  by 
the  statute.     lb. 

86.  And  if  where  a  count  in  an  in- 
dictment for  a  common  assault,  would 
be  good,  with  the  addition  of  the  bat- 
tery, it  is  held  to  be  equally  good  for 
the  assault  without  the  battery,  lb. 
And  it  matters  not  whether  the  conclu- 
sion of  the  count  is  against  the  statute 
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unless  the  count  is  claimed  as  good  un- 
der the  statute,  for  it  may  be  regard- 
ed as  surplusage,  or  the  conclusion 
against  the  statute  may  be  regarded 
as  applicable  to  the  proper  statute. 
lb. 

87.  In  an  indictment  under  the  stat- 
ute for  an  assault  with  intent  to  mur- 
der, it  is  necessary  to  specify  the  acts 
which  constitute  the  assault.  Beasley 
v.  State,  18  Alabama  535. 

88.  The  statute  changing  the  pun- 
ishment of  an  assault  when  accompa- 
nied with  the  intent  to  murder,  does 
not  create  a  new  offence.  The  assault 
should  therefore  be  alleged  as  at  Com- 
mon Law,  with  the  additional  averment 
of  the  intent  with  which  it  was  com- 
mitted,    lb. 

89.  An  indictment  for  an  assault 
with  intent  to  commit  murder,  contain- 
ing the  averment  that  the  assault  was 
committed  with  malice  aforethought, 
would  be  sustained  if  the  jury  found 
that  the  assault  was  made  without  pre- 
meditation and  malice  aforethought, 
but  wilfully  and  maliciously  with  in- 
tent to  murder.  Sharp  v.  State,  19 
Ohio  379. 

90.  Where  an  indictment  charges 
the  defendant  with  an  assault  and  bat- 
tery with  an  intent  to  murder,  it  was 
held  that  the  indictment  was  not  bad 
because  it  included  a  battery  with  the 
assault  with  intent  to  murder.  Cole  v. 
State,  5  Eng.  318. 

91.  Where  an  indictment  for  an  as- 
sault upon  a  constable  alleges  that  the 
officer  was  in  the  due  execution  of  the 
duties  of  the  office  of  constable,  and 
that  the  defendant,  while  the  said  offi- 
cer was  in  the  due  and  lawful  execu- 
tion of  his  said  office,  unlawfully, 
knowingly,  and  designedly  did  hinder 
and  oppose  ;  it  was  held  that  this  alle- 
gation sufficiently  charged  knowledge 
in  the  defendant  of  the  fact  that  the 
officer  assaulted  was  a  constable. 
Commonwealth  v.  Kirbjf,  2  Cush.  577. 

92.  It  is  not  necessary  to  allege  in  an 
indictment  for  an  assault  and  battery 
that  the  person  assaulted  was  late  of 
the  county,  nor  is  it  necessary  to  aver 
that  the  beating  and  wounding  were 
to  the  prosecutor's  damage.     State  v. 

Wimple,  8  Blackf.  214. 

93.  Where  an  assault  has  been  com- 


mitted on  a  child  under  ten  years  of 
age,  and  the  indictment  charges  the 
assault  to  have  been  made  "with  in- 
tent feloniously  to  ravish  and  feloni- 
ously to  carnally  know,"  it  was  held 
that  the  indictment  was  good,  as  the 
words  "to  ravish"  might  be  regarded 
as  mere  surplusage  and  rejected,  and 
they  could  be  referred  to  the  different 
kinds  of  rape  under  the  statute.  Mc  Co- 
mas v.  State,  11  Missouri  116. 

94.  In  a  statutory  proceeding  in 
which  the  indictment  follows,  with  sub- 
stantial accuracy,  the  language  of  the 
acts  upon  which  it  is  framed,  the  na- 
ture or  character  of  an  assault  is  suf- 
ficiently alleged.  State  v.  Seamons,  1 
Iowa  (Green)  418. 

95.  No  particular  description  of  the 
instrument  used  in  the  assault  be- 
comes necessary  under  sec.  20,  B.  S.  p. 
169.  If  designated  as  a  deadly  wea- 
pon or  instrument  it  is  sufficient. 
State  v.  Seamons,  1  Iowa  (Green)  418. 

96.  If  the  indictment  states,  at  least 
in  substance,  all  the  facts  which  con- 
stitute the  offence  of  an  assault,  under 
the  R.  S.  p.  169,  sec.  20,  and  discloses 
clearly  an  indictable  offence,  sufficient- 
ly specific  to  advise  the  accused  of 
its  nature,  and  to  enable  him  to  plead 
a  conviction  or  acquittal  upon  it  in 
bar  of  another  prosecution  for  the 
same  offence  ;  this  is  all  that  should 
be  required.  State  v.  Seamons,  1  Iowa 
(Green)  418. 

97.  An  indictment  for  an  assault 
with  intent  to  murder  must  state  the 
facts  which  constitute  the  assault. 
Trexler  v.  State,  19  Alabama  21. 

98.  Where  a  defendant  is  charged 
in  an  indictment  for  an  assault,  with 
having  committed  the  assault  with  sev- 
eral weapons,  it  is  immaterial  whether 
the  defendant  used  one  or  all  of 
the  instruments  described  in  the  in- 
dictment. If  he  made  the  assault  with 
the  intent  and  with  one  of  the  instru- 
ments described,  which  is  a  deadly 
weapon,  he  is  substantially  guilty  as 
charged  in  the  indictment.  State  v. 
McClintoch,  1  Iowa  (Green)  392. 

99.  An  indictment  for  an  assault 
with  intent  to  commit  a  rape,  charging 
that  the  party  made  the  assault  with 
intent  feloniously  to  ravish,  does  not 
sufficiently  charge  the  offence,  as   it 
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ought  to  charge  that  the  assault  was 
made  feloniously,  using  the  word  felo- 
niously especially  with  reference  to 
the  assault,  instead  of  the  intent  to 
ravish.  WUHamsv.  State,  8  Humph.  585. 

100.  The  allegation,  in  an  indict- 
ment for  an  assault  with  intent  to 
commit  murder,  that  the  offence  was 
committed  feloniously,  unlawfully,  and 
with  malice  aforethought,  most  assured- 
ly implies  a  wilfulness  to  do  the  act,  and 
if  the  term  wilfully  had  been  expressly 
inserted  it  could  have  amounted  to 
nothing  more  or  less  than  mere  sur- 
plusage.   McCoy  v.  State,  8  Eng.  451. 

101.  Where  an  indictment  for  assault 
with  intent  to  kill,  was  defective,  and 
after  conviction  the  judgment  was  re- 
versed, for  that  reason  it  was  held 
that  the  accused  could  not  be  set  at 
liberty,  but  that  proceedings  must  be 
had  again  under  a  new  indictment, 
and  that  the  accused  must  be  remand- 
ed to  jail  in  default  of  bail.  Jones  v. 
State,  11  Smedes  &  Marsh.  315. 

102.  In  an  indictment  for  an  assault 
with  an  intent  to  kill,  framed  under 
the  statute,  How.  &  Hutch.  698,  sec.  39, 
it  is  necessary  to  allege,  in  order  to 
come  within  the  statute,  that  the  ac- 
cused shot  at  a  certain  person,  with 
intent  to  kill  that  person;  and  it  is  not 
enough  to  allege  that  the  intent  was  to 
kill  genepally.  Jones  v.  State,  11 
Smedes  &  Marshall,  315. 

103.  Where  an  assault  is  made  with 
an  axe,  it  will  be  considered  a  deadly 
weanon  without  being  so  alleged  in 
the  indictment  for  such  assault.  Dollar- 
hide  v.  U.  States,  1  Morris  233. 

104.  An  indictment  under  the  35th 
sec.,  2d  art.  of  an  act  concerning 
crimes  and  punishments,  R.  C.  1835, 
should  state  the  circumstances  attend- 
ing the  commission  of  the  offence;  and 
it  is  essential  to  aver  the  circumstances 
themselves,  which,  if  death  had  ensued, 
would  have  made  the  offence  man- 
slaughter; and  this  is  sufficiently  done 
in  the  averment  that  the  assault  is 
made  feloniously  and  with  a  dangerous 
weapon.  Jennings  v.  State,  9  Missouri, 
852. 

105.  An  indictment  charging  the 
accused  with  an  assault  and  battery 
with  *  deadly  weapon  upon  a  certain 
slave,  with  the  intent  to  commit  man- 


slaughter, can  be  construed  only  to  be 
an  indictment  for  an  aggravated  as- 
sault, and  it  is  not  an  indictment  for 
an  assault  with  an  intent  to  kill,  by 
which  is  understood  and  has  been  held 
an  intent  to  murder.  Bradley  v.  State, 
10  Smedes  &  Marshall  618. 

106.  By  statute  of  limitations,  an 
indictment  for  an  assault  with  intent 
to  murder,  must  be  found  and  filed 
within  four  years  from  the  commission 
of  the  offence,  and  for  an  assault  and 
battery  within  two  vears;  and  where 
the  accused  was  indicted  for  the  for- 
mer and  found  guilty  of  the  latter 
offence,  more  than  two  years  after  it 
was  committed ;  held  that  the  statute 
of  limitations  applied  to  the  offence  for 
which  the  accused  was  indicted,  and 
not  to  the  minor  offence  of  which  he 
was  found  guilty  on  a  traverse  of  the 
indictment.  Clark  v.  State,  12  Geo.  350. 

101.  A  count  in  an  indictment  for  an 
assault  and  battery,  "  stating  that  the 
def.  in  error  maliciously,  wickedly,  and 
unlawfully  did  bite  or  cut  off  the  ear 
of  C."  the  Court  held  that  the  disjunc- 
tive "  or"  would  be  a  fatal  objection, 
but  for  the  assault  and  battery  which 
was  the  offence,  and  that  the  mode  in 
which  the  injury  was  inflicted  was  only 
a  circumstance  of  aggravation.  Scott 
v.  Commonwealth,  6  Sergeant  &  Rawle 
Rep.  224. 

108.  If  an  indictment  contains  but 
one  count,  and  that  for  an  assault  and 
battery,  the  jury  hav^  no  right  to 
find  a  true  bill  for  the  assault  alone. 
They  must  find  for  the  entire  charge 
contained  in  the  indictment,  or  their 
finding  will  be  bad.  State  v.  Wilbur- 
ne,  2  Brevard  296. 


VII.  Indictment  for  Assault  and  Bat- 
tery, with  Intent  to  Kill. 

109.  In  an  indictment  for  assault 
and  battery,  it  is  not  necessary  that  the 
word  unlawfully  should  be  used.  State 
v.  Brajhl  Missouri  180. 

110.  Whfere  an  indictment  alleges  that 
"  A.  Hunt  Ac.,  in  and  upon  one  P.  Har- 
vey, Ac,  did  make  an  assault,  and  her 
the  said  A.  Hunt  then  and  there  did 
beat,  wound,  and  ill-treat,  with  an  in- 
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tent  her  the  said  P.  Harvey,  &c,  to 
ravish,"  it  was  held  that  the  words 
"her  the  said  P.  Hunt  then  and  there," 
did  not  vitiate  the  indictment,  and 
might  be  rejected.  Commonwealth  v. 
Hunt,  4  Pick.  252. 

111.  In  cases  of  assault  and  battery, 
with  intent  to  kill,  it  is  necessary  that 
the  indictment  should  allege  that  the 
intent  was  unlawful  and  felonious. 
Curtis  v.  People,  Breese  191. 

112.  In  case  of  an  assault  where  a 
party  has  commenced  a  civil  action 
and  public  prosecution  therefor  at  the 
same  time,  the  attorney  general  will 
enter  a  nolle  prosequi  upon  the  indict- 
ment, unless  the  party  makes  his  elec- 
tion.   State  v.  Blythe,  1  Bay  166. 

113.  In  an  indictment  under  the  31st 
section  of  the  act  concerning  crimes 
and  punishments,  charging  the  defend- 
ant with  assaulting  a  female,  with  wea- 
pons and  other  means  likely  to  produce 
great  bodily  harm,  with  intent  to  com- 
mit a  rape,  Ac. ;  it  must  be  established 
by  proof  as  charged,  that  the  assault 
was  made  with  deadly  weapons,  or 
other  means  likely  to  produce  great 
bodily  harm.  Where,  therefore,  the 
case  made  out  was  an  assault  upon  a 
female  child,  under  ten  years  old,  but 
without  any  proof  of  violence,  it  would 
not  sustain  the  indictment.  It  should 
have  been  drawn  under  the  34th  sec- 
tion. Humphries  v.  the  State,  5  Mis- 
souri R.  203. 

114.  Where^an  indictment  charges  a 
rescue,  and  also  an  assault  and  battery, 
and  the  defendant  is  convicted  gene- 
rally, if  the  averments  as  to  the  rescue 
are  uncertain  or  bad,  these  may  be  re- 
jected as  superfluous  and  immaterial, 
and  the  Court  may  proceed  to  pass 
judgment  upon  the  verdict  as  for  an 
assault  and  battery.  State  v.  Morrison, 
2  Iredell's  R.  9. 

115.  In  an  indictment  charging  that 
A.,  feloniously,  and  of  his  malice  afore- 
thought, assaulted  B.  with  a  sword,  Ac., 
then  and  there  struck  him,  Ac,  the  first 
allegation,  of  feloniously  and  of  his  ma- 
lice aforethought,  applied  to  the  assault, 
runs  also  to  the  stroke,  to  which  it  is 
essential.  The  State  v.  Owen,  1  Mur- 
phy's R.  452. 

116.  An  indictment  against  two 
which  charges  one  with  an  assault, 


with  the  intent  maliciously  to  kill  and 
murder,  and  the  other  with  maliciously 
and  feloniously  exciting  his  co-defend- 
ant to  make  an  assault  with  that  intent, 
is  good  at  Common  Law.  The  State  v. 
Pile,  5  Alabama  R.  72. 

lit.  An  assault,  with  intent  to  com- 
mit manslaughter,  is  indictable,  and  it 
is  sufficiently  described  in  the  indict- 
ment as  an  assault,  with  intent  to  kill. 
4  Missouri  R.  618. 

118.  An  indictment  framed  under 
34th  sec.  of  2d  art.  of  the  act  concern- 
ing crimes,  and  punishments,  the  assault 
was  described  as  being  made  with  a 
knife,  and  the  wound  inflicted  was 
termed  a  stab  ;  held,  that  the  word 
stab  was  not  used  as  a  technical  term, 
but  must  be  construed  in  its  ordinary 
acceptation.  Ruby  v.  the  State,  7 
Missouri  R.  206. 

119.  Where  the  indictment  in  a  case 
of  assault  and  battery,  with  intent  to 
kill,  under  the  statute,  charges  the  of- 
fence to  have  been  committed  "  feloni- 
ously, wilfully,  and  of  his  malice  afore- 
thought," it  was  objected,  on  behalf  of 
the  prisoner,  that  sentence  of  death 
was  improperly  pronounced  upon  him, 
because  the  indictment  does  not  charge 
the  act  to  have  been  done  with  express 
malice,  and  the  objection  was  held 
good.  Anthony  v.  the  State,  13  Smedes 
and  Marshall's  R.  263. 

120.  An  indictment  under  the  Re- 
vised Statutes,  charging  one  with  the 
commission  of  an  assault  and  battery, 
with  a  deadly  weapon,  with  the  intent 
to  kill,  is  sustained  by  proof  of  having 
done  the  act  with  intent  to  commit  any 
felonious  homicide  ;  it  is  not  necessary 
to  prove  an  intent  to  murder.  The 
People  v.  Shaw,  1  Parker  Cimr.  Rep.  327. 

121.  Indictment  for  assault  with 
intent  to  kill,  party  may  be  convicted 
of  assault  and  battery,  or  assault  alone. 
Stewart  v.  State,  5  Ohio  241. 

122.  A  person  is  liable  to  indictment, 
under  s.  7,  c.  53,  Rev.  Stats.,  1843,  for 
an  assault  and  battery,  with  intent  to 
commit  murder,  in  the  second  degree. 
The  State  v.  Kesler,  8  Blackf.  575. 

123.  Indictment  for  an  assault,  with 
intent  to  commit  murder,  charging 
that  defendant,  upon  one  D.  E.,  "  felo- 
niously, unlawfully,  and  of  his  malice 
aforethought,  <fcc,  did  make  an  assault, 
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with  intent  him,  the  said  D.  E.,  feloni- 
ously, unlawfully,  and  of  his  malice 
aforethought,  to  kill  and  murder ;" 
held  that  the  words  sufficiently  charge 
a  wilfulness  without  the  use  of  the  word 
wil/Qly.  McCoy  v.  State,  3  Eng.  R.  451. 
124.  An  assault  with  intent  to  mur- 
der a  slave  is  an  indictable  offence. 
State  v.  Maner,  2  Hill's  S.  C.  Rep.  453. 


VII.   Evidence  Necessary  to  Support 
the  Indictment. 

125.  With  regard  to  the  evidence 
necessary  to  sustain  an  information 
against  a  justice  of  the  peace,  con- 
stable and  informer,  for  assaulting  and 
imprisoning  a  party  under  pretence  of 
having  a  warrant  to  arrest  such  party, 
issued  by  such  justiqe,  see  Jones' 
Case,  1  Robinson  748. 

126.  Evidence  that  the  defendant 
had  beaten  Catharine  Swails,  will  not 
support  an  indictment  for  an  assault 
and  battery  on  Ratharine  Swails.  Swails 
v.  State,  7  Blackf.824. 

127.  On  the  trial  of  an  indictment 
for  impeding  an  officer,  allegations  in 
regard  to  the  character  of  the  person 
assaulted  need  not  be  proved,  being 
mere  descriptions  of  the  person,  and 
the  impeding  and  hindering  the  person 
are  mere  consequences  of  the  assault. 
State  v.  Burt,  25  Ver.  373. 

128.  If  a  charge  is  made  against  one 
for  an  assault  with  intent  to  kill  with- 
out malice,  evidence  which  goes  to 
show  that  it  was  done  with  malice,  will 
sustain  the  charge  as  laid.  State  v. 
ParmeUe,  9  Conn.  259. 

129.  In  Delaware,  under  the  act  of 
assembly  which  provides,  that  if  any 
negro  or  mulatto  slave  shall,  with  vio- 
lence, make  an  assault  upon  another 
with  the  intent  to  commit  murder,  he 
shall  be  guilty  of  a  felony,  &c.  The 
intent  to  kill,  as  well  as  the  assault, 
must  be  proved  ;  and  all  the  facts  must 
be  considered  m  proof  of  the  intent. 
State  v.  Jefferson,  3  Harrington  571. 

130.  If  it  is  necessary  to  prevent 
the  prosecutor  from  taking'  or  carrying 
away  from  the  presence  of  the  defend- 
ant, his  personal  property,  he  can  strike 
in  defence  of  the  same,  if  the  pros- 


ecutor is  not  then  a  lawful  officer  ;  and 
in  order  to  make  the  defendant  crim- 
inally liable,  the  onus  lies  on  the  State 
to  show  that  the  prosecutor  was  at  the 
time  a  lawful  officer  and  was  armed 
with  a  lawful  execution.  State  v. 
Briggs,  3  Iredell  357.  And  if  the  de- 
fendant does  not  raise  the  objection  to 
the  prosecutor's  authority  at  the  time, 
it  makes  no  difference,     lb. 

131.  Where  an  indictment  was  for  an 
assault  with  a  basket  knife,  with  intent 
to  kill,  and  the  proof  was  that  the  in- 
strument used  to  commit  the  assault 
was  a  basket  iron,  the  indictment  was 
sustained.  State  v.  Dame,  11  New 
Hamp.  271. 

132.  In  an  indictment  for  an  assault 
with  the  intent  to  commit  murder,  the 
testimony  to  sustain  the  charge  must 
have  been  such  as  to  have  warranted 
a  conviction  for  the  crime  of  murder  it- 
self in  case  the  defendant  had  succeeded 
in  carrying  out  and  effectuating  it ;  and 
malice  in  such  case  is  an  indispensable 
requisite.     McCoy  v.  State,  3  Eng.  451. 

133.  The  evidence  of  a  single  wit- 
ness showing  that  the  defendant  was 
seen  with  a  knife  in  his  hand  in  pursuit 
of  the  slave,  when  he  was  stopped  by 
the  witness,  and  that  he  then  made 
threats  against  the  life  of  the  slave, 
was  held  to  be  entirely  insufficient  to 
warrant  the  conviction  of  the  defend- 
ant on  an  indictment  for  an  assault  with 
intent  to  commit  manslaughter.  Brad- 
ley v.  State,  10  Smedes  &  Marsh.  618. 

134.  In  cases  of  assault  and  battery 
with  intent  to  commit  a  rape,  the  of- 
fence may  be  proved  without  the  tes- 
timony of  the  injured  party.  People 
v.  Bates,  2  Parker  Crim.  27. 

135.  Where  the  defendant  is  charged 
in  the  indictment  with  an  assault  and 
battery  on  T.  A.,  a  deputy  sheriff,  and 
on  the  trial  it  appears  that  the  person 
upon  whom  the  assault  and  battery 
were  committed,  was  commissioned  as 
a  deputy  sheriff  by  the  name  and  ad- 
dition of  T.  A.,  junior,  this  was  held 
not  to  be  a  variance  from  the  allegation 
in  the  indictment.  Commonwealth  v. 
Beckley,  3  Metcalf  330. 

136.  Where  the  indictment  alleged 
that  the  defendant  assaulted  Silas  Mel- 
ville with  intent  to  kill,  and  the  evi- 
dence was  that  the  name  of  the  person 
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assaulted  was  Melvin,  it  was  held  that 
this  was  such  a  variance  that  the  court 
should  have  ordered  an  acquittal.  The 
State  v.Curran,l$  Miss.  (3  Bennett)  320. 
131.  Where  an  indictment  was 
framed  under  the  33d  sec,  chap.  64, 
of  the  act  of  1839  (Hutch.  Dig.,  p. 
960),  and  the  first  clause  of  that  sec- 
tion creates  and  defines  the  offence 
with  which  the  party  was  charged,  and 
is  in  the  following  words,  viz. :  "  Every 
person  who  shall  bo  convicted  of  shoot- 
ing at  another  with  the  intent  to  kill, 
maim,  &c.,  such  other  person,  shall  be 
punished  by  imprisonment  in  the  pen- 
itentiary for  a  term  not  exceeding  ten 
years  ;"  held,  that  under  such  indict- 
ment it  is  necessary  for  the  prosecution 
to  prove  that  said  defendant  shot  at 
the  person  on  whom  the  assault  was 
alleged  to  have  been  committed,  with  the 
intent  to  kill,  before  the  defendant  can 
be  legally  convicted.  Morgan  v.  State 
13  Smedes  &  Mar.  242. 


VIII.  Of  the  Trial,  Verdict,  Convic- 
tion and  Judgment. 

138.  Where  an  indictment  for  an 
assault  and  battery  is  pending  and  a 
civil  action  at  the  same  time,  the  trial 
upon  the  indictment  cannot  be  con- 
tinued till  the  trial  of  the  civil  action, 
unless  the  injured  party  is  to  be  used 
as  a  witness  on  behalf  of  the  govern- 
ment. Commonwealth  v.  Elliot,  et  ah, 
2  Mass.  Tenn.  Rep.  372. 

139.  Where  a  prosecutor  has  com- 
menced a  civil  action  for  an  assault 
and  battery,  at  the  same  time  he  is 
instituting  criminal  proceedings  for 
the  same  assault  and  battery,  he  is 
not  bound  to  make  his  election  forth- 
with whether  he  will  proceed  in  his 
civil  action  or  not;  and  if  he  refuse  to 
elect,  the  attorney  for  the  prosecution 
will  not  be  allowed  to  enter  a  nolle 
prosequi  to  the  criminal  prosecution. 
State  v.  Frost,  1  Brevard  385. 

140.  A  prosecutor,  having  a  right  to 
proceed  both  civilly  and  criminally  for 
an  assault  and  battery,  cannot  be  com- 
pelled to  make  an  election  as  to  which 
course  he  will  pursue ;  yet,  in  such 
cases,  the  Court  will  not  give  a  severe 


judgment  upon  the  criminal  conviction, 
unless  the  prosecutor  will  agree  to 
relinquish  his  civil  remedy.  State  v. 
Beck,  Dudley  168. 

141.  Where  two  assaults  are  alleged 
in  an  indictment,  it  is  the  usual  course 
to  require  the  solicitor  to  elect  for 
which  assault  he  will  proceed,  after 
the  evidence  has  been  heard,  and  not 
before.     State  v.  Sim;  3  Strobh.  131. 

142.  Where  there  are  two  indict- 
ments laid,  one  for  resisting  legal 
process  and  the  other  for  an  assault; 
held  that  they  cannot  be  supported  for 
the  same  offence,  and  if  the  same  testi- 
mony will  support  both  charges,  the 
party  cannot  be  found  guilty  of  both. 
State  v.  Johnson,  12  Ala.  840. 

143.  Where  one  is  on  trial  for  an 
assault  with  intent  to  murder,  the  fact 
that  he  was  intoxicated  at  the  time,  so 
as  to  be  reduced  to  a  state  of  tempo- 
rary insanity,  should  have  no  influence 
with  the  jury.  State  v.  Bullock,  13 
Ala.  413. 

144.  If  a  father  wantonly  make  an 
assault  upon  a  third  person,  and  his 
son  come  into  the  affray  afterwards  to 
aid  his  father  in  the  assault,  on  the  in- 
dictment against  the  son  for  an  assault 
with  intent  to  murder,  the  jury  cannot 
consider  his  relation  to  his  father,  nor 
the  circumstances  of  peril  in  which  his 
father  was  placed.  Sharp  v.  State,  19 
Ohio  319. 

145.  A  charge  that  the  accused  can- 
not be  convicted  of  an  assault  with 
intent  to  kill  and  murder,  unless  he  had 
at  the  time  a  positive  intention  to  com- 
mit murder,  is  well  calculated  to  mis- 
lead the  jury,  and  should  be  refused. 
It  is  error  to  charge  the  jury  on  a  trial 
for  an  assault  with  intent  to  kill  and 
murder,  that  the  same  facts  and  cir- 
cumstances which  would  make  the 
offence  murder  if  death  had  ensued, 
furnish  sufficient  evidence  of  the  inten- 
tion, since,  by  the  Common  Law,  a  kill- 
ing would  in  many  cases  amount  to 
murder,  though  the  party  committing 
the  offence  did  not  intend  to  kill. 
Moore  v.  State,  18  Alabama  532. 

146.  An  indictment  for  an  assault 
with  intent  to  murder  contained  two 
counts.  The  judgment-entry  recites 
that  the  State  movedthat  the  defend- 
ant be  tried  on  the  first  count  in  the 
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indictment,  and  that  the  second  count 
be  postponed  until  the  first  is  disposed 
of,  to  Which  there  was  no  dissent  by 
the  defendant.  On  the  trial  upon  the 
first  count  the  jury  found  the  defendant 
guilty  as  charged  in  the  bill  of.  indict- 
ment, and  the  solicitor  afterwards 
entered  a  nolle  prosequi  to  the  second 
count.  It  was  held,  1.  That  the  post- 
poning of  the  second  count  until  the 
first  was  disposed  of,  was  an  error  for 
which  the  judgment  of  conviction  must 
be  reversed.  2.  That  the  defendant  is 
not  precluded  from  taking  advantage 
of  the  error,  by  the  recital  in  the  judg- 
ment-entry that  he  did  not  dissent  from 
such  a  course  of  proceeding.  3.  That 
if  the  defendant  had  consented  to  go 
to  trial  on  one  count  only,  yet  the  ver- 
dict being  general  would  be  erroneous. 
4.  That  the  appellate  court  will  not  say 
that  the  defendant  was  not  injured  by 
the  error,  because  a  nolle  prosequi  was 
afterwards  entered  to  the  second  count. 
Flanagan  v.  State,  19  Alabama  546. 

147.  Where  a  white  person  is  in- 
dicted for  an  assault  with  intent  to 
kill  and  murder,  and  the  jury,  by  their 
verdict,  find  him  guilty  of  an  assault 
with  intent  to  kill,  the  legal  effect  of 
the  verdict  is,  that  the  party  is  guilty 
of  an  assault  or  assault  and  battery, 
as  the  case  may  be.  State  v.  Burns, 
8  Alabama  313. 

148.  In  Ohio,  where  in  an  indict- 
ment there  are  counts  under  the  24th 
section  of  the  act  for  the  punishment 
of  crimes  for  shooting  with  intent  to 
kill,  and  under  the  17th  section  of  the 
same  act,  for  assaulting  with  intent  to 
murder,  and  the  jury  find  the  defend-* 
ant  guilty  of  the  first  charge,  the 
Court  cannot  with  the  consent  of  the 
jury  enter  a  verdict  of  guilty  generally 
on  all  the  counts  in  the  indictment. 
Wilson  v.  State,  18  Ohio  143. 

149.  Where  upon  the  trial  and  con- 
viction  on  an  indictment  for  a  common 
assault,  the  statement  of  facts  left  it 
doubtful  which  commenced  or  made 
the  first  assault,  and  the  jury  had  to 
determine,  by  weighing  the  different 
statements  made  by  witnesses,  as  it 
was  their  peculiar  province  to  do  ;  it 
was  held  that  the  verdict  of  the  jury 
under  such  circumstances  could  not  be 
disturbed,    and  that    there    was    no 


ground  for  reversing  the  judgment. 
Given*  v.  State,  6  Texas  344. 

150.  The  finding  a  common  assault, 
or  assault  and  battery,  upon  a  count 
in  an  indictment  for  an  assault  with 
intent  to  murder,  is  held  to  be  good 
and  valid.  lb.  Vide  Gardenheir  v. 
State,  6  Texas  348. 

151.  Where  a  slave  is  indicted  for  an 
assault  on  a  white  person,  with  intent 
to  kill  and  murder,  and  the  verdict  is 
"guilty  of  an  assault  with  intent  to 
kill n  only,  this  will  be  considered  as  a 
finding  of  guilty  of  an  assault  with  in- 
tent to  kill,  but  not  guilty  of  an  intent 
to  murder.  Nancy  v.  State,  6  Alabama 
483. 

152.  Where  a  verdict  is,  that  the 
defendant  is  guilty  of  an  assault  with 
intent  to  kill,  without  the  words  "  as 
charged  in  said  indictment,"  it  will  be 
referred  to  the  charge  in  the  indict- 
ment,   lb. 

153.  The  crime  of  an  assault  in  Con- 
necticut, under  the  13th  sec.  of  the  act 
of  1830,  and  the  14th  sec.  of  the  same, 
was  held  to  be  identical ;  and  there- 
fore in  a  case  where  the  indictment  al- 
leged an  assault  with  intention  to  mur- 
der, and  the  jury  found  a  verdict  of 
guilty  of  an  assault  with  intent  to  kill 
without  malice  aforethought,  it  was 
held  to  be  a  good  finding.  State  v. 
Nichols,  8  Conn.  496. 

154.  Where  a  count  is  laid  for  a  riot 
and  assault,  a  finding  by  the  grand 
jury  that  the  defendant  is  guilty  of  a 
riot  is  partial  and  void.  State,  v. 
Creighton,  1  N.  and  M.  256. 

155.  In  a  trial  for  an  assault  with  in- 
tent to  murder,  a  special  verdict, which 
found  the  defendant  guilty  of  striking 
with  a  loaded  whip  calculated  to  pro- 
duce death,  without  cause  or  provoca- 
tion, does  not  warrant  the  Court  in 
rendering  judgment  of  guilty  in  man- 
ner and  form  as  charged  in  the  indict- 
ment.    Leitz  v.  the  State,  23  Ala.  42. 

156.  Where  on  an  indictment  for  as- 
sault and  battery  with  intent  to  com- 
mit murder,  and  for  an  ordinary  as- 
sault, the  jury  return  a  general  or 
informal  verdict,  held  proper  for  the 
Court  to  send  the  jury  out  with  in- 
structions to  return  a  verdict  in  due 
form.     12  Ala.  465. 

157.  On  an  indictment  for  an  assault 
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with  intent  to  murder,  the  defendant 
may  be  found  guilty  of  an  assault  and 
battery  when  the  indictment  alleges  a 
beating.    Clark  v.  the  State,  1 2  Geo.  350. 

158.  It  is  a  general  rule  that  where 
the  accusation  includes  an  offence  of 
inferior  degree,  the  jury  may  discharge 
the  defendant  of  the  higher  crime,  and 
convict  him  of  the  inferior  one  ;  and 
hence  in  an  indictment  for  an  assault 
and  battery  with  intent  to  murder,  the 
defendant  may  be  found  guilty  of  a 
simple  assault  and  battery,  and  not 
guilty  of  felonious  intent  to  murder. 
State  v.  Kennedy,  7  Blackf.  233. 

159.  To  sustain  a  verdict  of  guilty 
on  an  indictment  for  an  assault  with 
intent  to  commit  murder,  the  evidence 
must  show  that,  if  the  death  had  en- 
sued, it  would  have  been  murder. 
McCoy  v.  State,  3  Eng.  451. 

160.  Under  an  indictment  for  an  as- 
sault with  intent  to  commit  mayhem,  a 
conviction  of  a  simple  assault  would 
be  held  proper,  upon  the  principle  that 
a  party  indicted  of  one  offence  may  be 
convicted  of  a  lesser,  provided  it  be  of 
the  same  class  with  that  with  which 
the  defendant  stands  charged.  McBridt 
v.  State,  2  Eng.  374. 

161.  A  defendant  was  indicted  for 
manslaughter,  and  on  trial  was  convict- 
ed, under  the  charge  of  the  Court,  of  a 
common  assault  and  battery.  Such 
conviction  was  held  to  be  correct,  upon 
the  principle  that  where  an  indictment 
includes  an  offence  of  an  inferior  de- 
gree, the  jury  may  discharge  the  de- 
fendant of  the  higher  crime,  and  con- 
vict of  the  lesser.  State  v.  Scott,  24 
Vermont  (1  Deane's)  127. 

162.  An  indictment  under  the  Ten- 
nessee act  of  1832,  ch.  22,  for  an  as- 
sault with  intent  to  commit  murder  in 
the  first  degree,  includes  an  indictment 
for  an  assault  and  battery  ;  and  if  upon 
the  trial  the  proof  does  not  warrant  a 
conviction  for  felony,  the  defendant 
may  be  found  guilty  of  the  misde- 
meanor ;  and  under  such  circum- 
stances, if  the  prosecution  be  not  com- 
menced within  twelve  months  from  the 
commission  of  the  offence,  the  defend- 
ant may  avail  himself  of  the  limitation 
prescribed  in  the  act  of  1820,  ch.  9, 
sec.  1,  as  a  bar  to  the  prosecution  ;  but 
he  can  only  do  so  by  proof  of  the  facts 


upon  the  trial,  and  not  by  plea,  de- 
murrer, or  motion,  in  arrest  of  judg- 
ment. State  v.  Bowling,  10  Humph.  52. 

163.  Where  a  white  man  is  indicted 
for  an  assault  on  a  slave  with  intent  to 
murder  him,  and  without  demurring  to 
the  indictment  or  moving  to  quash  it, 
is  tried  on  a  plea  of  not  guilty,  he  may 
be  convicted  of  assault  and  battery  . 
only,  and  he  cannot  afterwards,  by  as- 
signing for  error  the  verdict  of  the 
jury,  raise  the  question  whether  an  in- 
dictment can  be  found  against  a  white 
man  for  an  assault  on  a  slave  with  in- 
tent to  murder.  Carpenter  v.  the  State, 
23  Ala.  846. 

164.  Where  an  indictment  is  found 
against  one  for  an  assault  with  intent 
to  commit  murder,  a  conviction  may  be 
had  for  the  assault  only,  even  though 
there  is  no  distinct  charge  in  the  in- 
dictment for  the  assault  alone.  State 
v.  Coy,  2  Aiken,  181. 

165.  Where  an  indictment  is  found 
for  an  assault  with  intent  to  commit 
murder,  a  prisoner,  by  force  of  the  pro- 
visions of  the  8th  section  of  chap.  214 
Revised  Statutes,  may  be  convicted  of 
an  assault  with  intent  to  commit  mur- 
der in  the  second  degree.  State  v. 
William*,  3d  Foster's  R.  321. 

166.  The  second  statute  relative  to 
assaults  and  batteries  simply  abridges 
the  discretion  of  the  Court  with  respect 
to  the  amount  of  the  fine  and  the  dura- 
tion of  the  imprisonment ;  but  in  no- 
wise attaches  the  penalty  or  punish- 
ment to  the  offence.  State  v.  Berry,  4 
Halsted  374. 

167.  The  jury,  under  the  statute  of 
Alabama  of  1807,  have  no  power  to  in- 
flict imprisonment  upon  the  conviction 
for  an  assault  with  intent  to  kill  and  mur- 
der. This  is  the  province  of  the  Court. 
Hawkins  v. State,  3  Stewart  &  Porter  63. 

168.  Where  a  defendant  is  indicted 
under  the  first  section  of  the  statute 
of  Virginia,  for  malicious  and  unlaw- 
ful stabbing,  and  the  jury  bring  in  a 
verdict  of  guilty  of  unlawful  stabbing, 
it  was  held  that  such  a  finding  pre- 
sents no  case  for  which  the  Court  can 
pronounce  judgment  on  the  prisoner. 
Marshall  v.  Commonwealth,  5  Oratt.  663. 

169.  In  North  Carolina,  the  Court 
held  that  iihey  were  not  bound  to  im- 
prison upon  a  conviction  for  an  assault 
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with  an  intent  to  kill,  but  that  it  was 
discretionary  with  the  Court  to  inflict 
imprisonment,  the  pillory,  and  a  fine  ; 
not  that  they  must  inflict  all,  but  some 
or  one  of  them.  State  v.  Roberts,  1 
Haywood  201. 


IX.  Justification. 

170.  An  assault  cannot  be  justified 
on  the  ground  of  abusive  words  and 
language.     State  v.  Wood,  1  Bay  351. 

171.  A  violent  battery  cannot  be 
justified  by  any  assault.  The  assault 
must  be  such  as  to  make  the  battery  a 
matter  of  self-defence  ;  and  the  resist- 
ance in  all  cases  must  be  in  proportion 
to  the  assault.  State  v.  Quvn,  2  Const. 
Bep.  694. 

172.  A  man  has  a  right,  after  order- 
ing another  out  of  his  house,  and  if  he 
refuse  to  go,  to  use  so  much  force  as 
may  be  necessary  to  put  him  out,  but 
no  violence  can  be  justified  under  such 
circumstances.  State  v.  Lazarus,  1 
Rep.  Con.  Ct.  34. 

173.  An  assault  with  intent  to  com- 
mit murder  cannot  be  justified  by  al- 
leging that  it  was  done  in  defence  of 
one's  property.  State  v.  Morgan,  3 
Iredell  186. 

174.  In  criminal  as  in  civil  cases,  if 
there  be  an  assault,  it  cannot  be  justi- 
fied other  than  by  showing  spe- 
cially all  the  circumstances  which  ren- 
der the  act  rightful,  and  the  sufficiency 
of  the  alleged  justification  is  a  matter 
of  law.    lb. 

175.  Proof  that  the  prosecutor,  in  a 
case  of  assault  and  battery,  was  the 
aggressor,  would  not  justify  an  enor- 
mous battery ;  nothing  beyond  the 
bounds  of  self-defence.  State  v.  Quin, 
3  Brevard  515. 

176.  When  a  man  presents  a  pistol 
at  another,  threatening  to  shoot,  he 
puts  him  in  fear  and  gives  him  a  legal 
excuse  for  a  battery,  and  it  may  be 
questioned  whether  the  act  can  be  ex- 
cused by  proving  that  the  pistol  was 
not  loaded,  without  also  proving  that 
the  other  person  knew  that  fact,  and  in 
such  case  the  mere  presenting  the  pis- 
tol is  an  assault,  and  the  State  is  not 
bound  to  prove  that  the  pistol  was 
loaded  ;  this  rests  with  the  defendant  to 


show  that  it  was  not  loaded,  and  that 
the  party  assaulted  so  knew  the  fact  to 
be.     State  v.  Cherry,  11  Iredell  475. 

177.  Upon  the  trial  of  an  indict- 
ment for  an  assault  and  battery,  upon 
one  M.  with  a  bullet  discharged  from  a 
revolving  pistol,  the  government  offer- 
ed evidence  to  show  that  M.  was  in  the 
passage-way  along  the  side  of  the  de- 
fendant's house,  in  the  evening,  and 
that  while  there  the  defendant  came 
from  his  house  and  ordered  him  away. 
He  refused  to  go,  and  the  defendant 
took  a  stick  and  beat  him  with  it,  say- 
ing "  I  will  make  you  go  away."  The 
stick  broke,  and  the  defendant  then 
went  into  his  house  and  came  out  with 
a  pistol,  which  he  aimed  and  discharg- 
ed at  M.  who  thereupon  declared  that 
he  was  shot :  that  the  defendant  put 
in  evidence,  tending  to  show  that 
M.  exposed  his  person  to  the  defend- 
ant at  his  front  door,  and  committed 
a  nuisance  upon  his  premises,  and 
the  defendant  contended  that  he  was 
attracted  to  the  door  by  a  stone  or 
stick  thrown  against  it,  and  that 
opening  the  door  he  found  M.  commit- 
ted the  nuisance  complained  of,  and 
ordered  him  three  times  to  go  away  ; 
that  M.  did  not  move,  and  the  defend- 
ant thereupon  seized  a  broom  and 
struck  him  and  broke  the  broom,  and 
then  took  a  part  of  the  handle  and 
thrust  it  at  him,  standing  on  his  own 
premises ;  and  that  returning  into  the 
house  he  took  a  pistol  in  his  hand,  but 
did  not  discharge  the  same.  The  jury 
were  instructed  that  the  facts  proved 
were  no  justification  of  the  assault  and 
battery.  This  was  held  to  be  errone- 
ous, and  it  was  held  that  the  facts 
should  have  been  submitted  to  the  de- 
cision of  the  jury,  with  instructions 
from  the  Court  as  to  what,  and  what 
would  not,  in  law,  be  a  justification. 
Commonwealth  v.  Goodwin,  3  Cush.  154. 

178.  In  North  Carolina,  it  is  settled 
that  insolent  language  from  a  slave  is 
equivalent  to  a  blow  by  a  white  man 
in  its  legal  effect,  as  an  excuse  for  a 
battery,  and  the  same  principle  applies 
to  free  negroes.  State  v.  Jowers,  11 
Iredell  555. 

179.  Upon  indictments  for  assaults 
and  batteries  there  can  be  no  justifica- 
tion, unless  it  appear  that  the  party 
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committing  the  assault  acted  clearly 
in  self  defence,  and  it  appears  that  a 
party  having  been  struck,  has  no  right 
to  retaliate,  by  an  assault,  when  it  is  in 
his  power  to  keep  aloof  from  the  party 
striking.   State  v.  Gibson,  10  Iredell  214. 


X.  Arrest  of  Judgment. 

180.  Where  a  defendant  was  con- 
victed before  a  justice  of  the  peace 
for  an  assault  and  battery  on  the 
wife  of  the  complainant,  and  the  case 
brought  into  the  Court  of  Common 
Pleas  on  appeal ;  it  was  held  on  a  mo- 
tion in  arrest  of  judgment  of  the  Com- 
mon Pleas,  on  the  ground  that  the  com- 
plaint did  not  give  a  sufficient  descrip- 
tion of  the  party  assaulted,  that  the 
allegation  that  the  assault  and  battery 
was  committed  in  and  upon  the  body 
of  R.  wife  of  the  complainant,  was  a 
sufficient  description.  Commonwealth 
v.  Gray.  2  Cush.  535. 

181.  Where  a  husband  and  wife  were 
jointly  indicted  for  an  assault  and  bat- 
tery, it  was  held  that  the  joinder  was 
not  sufficient  to  arrest  judgment,  but 
that  the  fine  ought  to  be  assessed 
against  each  defendant.  Commonwealth 
v.  Ray,  et  al.,  1  Virg.  Cas.  262 ;  Jones  v, 
Commonwealth,  1  Call  555. 

182.  A  defendant  being  indicted  for 
an  assault, with  attempt  to  kill  and  mur- 
der, and  convicted  therefor,  moved  in 
arrest  of  judgment,  on  the  ground  that 
the  allegation  of  an  assault,  with  at- 
tempt to  kill  and  murder,  was  insuffi- 
cient; that  the  language  of  the  statute 
being  an  assault  with  intent  to  murder, 
the  conviction  was  erroneous.  The 
motion  was  held  to  be  well  founded 
State  v.  Marshall,  14  Alabama  411. 

183.  Where  a  defendant  has  filed  a 
motion  in  arrest  of  judgment  upon  an 
indictment  for  assaulting  an  officer 
while  in  the  discharge  of  his  duty  as 
officer,  on  the  ground  that  it  is  not 
alleged  in  the  indictment  that  the  de- 
fendant knew  the  party  assaulted  was 
a  constable  at  the  time  the  assault 
was  committed  ;  it  was  held  that  this 
could  not  be  good  cause  for  arrest  of 
the  judgment,  but  might  be  ground  for 
entering  judgment  for  a  simple  assault. 
Commonwealth  v.  Kirby,  2  Cush.  577. 


XI.  Miscellaneous. 

184.  By  statute  of  1793,  c.  57,  of 
Maryland,  an  assault,  with  an  intent  to 
commit  sodomy,  is  made  punishable. 
Davis  v.  State,  3  Harris  &  Johnson  154. 

185.  In  South  Carolina  the  Court 
will  not  allow  a  party  who  has  com-- 
menced  a  civil  suit  for  an  assault  and 
battery,  to  commence  at  the  same  time 
a  criminal  prosecution;  and  it  will 
direct  a  nolle  prosequi  to  be  entered. 
State  v.  Blyth,  1  Bay  166. 

186.  Where  the  statute  has  the  word 
"attempt"  printed  instead  of  intent,  and 
the  enrolled  bill  is  found  to  have  the 
word  intent,  it  was  held  that  the 
statute  must  be  construed  as  if  the 
word  intent  had  been  used  instead  of 
the  word  "attempt."  State  v.  Marshall, 
14  Ala.  411. 

187.  An  assault  and  battery  cannot 
be  compromised  after  the  accused  is 
convicted.  The  People  v.  Bishop,  5 
Wend.  111. 

188.  The  act  of  April,  1790,  in 
Pennsylvania,  does  not  contemplate 
assault  and  battery  with  intent  to  kill 
as  one  of  the  class  of  offences  described 
in  such  act,  for  which  punishment  by 
imprisonment  in  the  penitentiary,  at 
hard  labor,  Ac,  is  provided.  Scott  v. 
Commonwealth,  6  Sargeant  &  Rawles 
Rep.  224. 
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Bailable  Offences.— Ground*  for  Admitting  to  Bail. 


I.  Bailable  Offences. 

1.  In  New  Jersey  the  power  of  the 
Court  to  admit  to  bail  in  capital  cases 
will  be  rarely  exercised  and  with  great 
reserve.  State  v.  ElackafiUow,  1 
Halst  332. 

2.  In  Illinois  all  persons  may  be 
admitted  to  bail,  except  such  as  have 
committed  capital  offences,  where  the 
proof  is  evident  or  the  presumption 
great     Foley  v.  People,  1  Breese  32. 

3.  In  South  Carolina,  after  indict- 
ment for  a  capital  felony,  the  prisoner 
may  be  admitted  to  bail  at  the  discre- 
tion of  the  Court  of  General  Sessions, 
and  that  court  may  entertain  affidavits 
tending  to  show  that  the  prosecution 
was  instituted  from  malice  or  mistake. 
State  v.  Hill,  3  Brevard  89. 

4*  In  Georgia  it  is  discretionary 
with  the  Superior  Court,  to  bail  in  all 
cases  whatsoever.  State  v.  Abbot, 
R.  M.  Charlt.  244.  But  in  felonies  of 
high  grade,  where  the  affidavits  are 
positive,  and  there  are  no  extrinsic 
circumstances  in  favor  of  the  prison- 
er, bail  will  be  refused.  State  v. 
Howell,  R.  M.  Charlt  120.  Where, 
however,  upon  a  charge  of  murder, 
there  are  favorable  circumstances  in 
the  case,  and  there  is  a  presumption 
that  the  prisoner  has  only  been  guilty 
of  manslaughter,  the  Court  will  admit 
to  bail.  State  v.  Wick*,  lb.  139  ;  and 
see  Cowl  v.  Keeper  of  the  Prison,  2 
Ashmead  227. 

5.  By  the  constitution  of  the  State 
of  Missouri,  every  offence  is  bailable 
except  capital  offences,  where  the 
proof  is  evident,  or  the  presumption 
great.  Shore  Sf  Parkinson1*  case  v. 
the  8tate,  6  Mo.  640. 

6.  Quire.  Whether  the  finding  of  an 
indictment  by  a  grand  jury  renders  the 
presumption  so  great  as  to  deprive  the 
Circuit  Court  of  Missouri  of  any  power 
to  bail.    lb. 


II.  Grounds  for  Admitting  to  Bail. 

1.  Where  the  trial  of  a  party  charged 
with  a  capital  offence  is  continued  at 
one  term,  on  account  of  the  incompe- 


tency of  the  presiding  judge  to  try 
him,  and  at  the  succeeding  term  by 
the  State  without  his  fault  or  assent, 
he  is  entitled,  as  a  matter  of  legal 
right,  to  be  admitted  to  bail,  and  this, 
notwithstanding  the  cause  had  been 
previously  continued  at  his  request 
Ex  parte  Stiff,  18  Ala.  464.  _ 

8.  The  fact  that  the  jury  on  a  trial* 
for  murder  could  not  agree  on  a  ver- 
dict,   will   not    in   itself    entitle  the 
prisoner  to  bail.     State  v.  Summons,  19  l 
Ohio  139.  \y 

9.  If  the  evidence  exhibited  on  the 
hearing  of  the  application  to  admit 
to  bail,  be  so  weak  that  it  would  not 
sustain  a  verdict  of  guilty  against  a 
motion  for  a  new  trial,  the  Court  will 
feel  it  their  duty  to  take  bail.  State 
v.  Summons,  19  Ohio  139. 

10.  An  indictment  in  a  capital  case 
raises  such  a  presumption  against  the 
accused,  as  to  deprive  him  of  the  privi- 
lege of  being  admitted  to  bail  as  a 
matter  of  right ;  and  to  entitle  him  to 
it,  he  must  establish  such  facts  as  will 
rebut  the  presumption  raised  against 
him  by  the  indictment.  A  general 
allegation  of  his  innocence  is  not  suffi- 
cient. White  ex  parte,  4  Eng.  Arbe. 
222. 

11.  Where  the  accused  was  in 
prison  on  four  indictments  for  felony, 
it  appearing  that  continued  confine- 
ment would  endanger  his  life,  he  was 
admitted  to  bail.  Archerfs  case,  6 
Gratt.  105. 

12.  In  Alabama  a  statute  provides 
that  if  any  person  be  committed  for 
treason  or  felony,  and  be  not  tried  be- 
fore the  next  stated  term  of  the  Court 
where  the  offence  is  properly  cogniza- 
ble, the  Court  may,  on  the  last  day  of 
the  term,  set  at  liberty  such  prisoners 
on  bail,  unless  it  appear  on  oath  or 
affirmation,  that  the  witnesses  for  the 
State  (mentioning  their  names)  could 
not  be  produced  ;  and  if  the  prisoner 
be  not  tried  at  the  second  stated  term 
after  his  commitment,  unless  the  delay 
happen  on  the  application  or  with  the 
assent  ol  the  prisoner,  he  must  be  dis- 
charged from  imprisonment  on  bail. 
Ex. parte  Simonton,  9  Porter  390. 

13.  In  Pennsylvania,  in  cases  of 
capital  felony,  where  the  proof  is  evi- 
dent or  the  presumption  great,  bail 
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cannot  be  allowed.     Com.  v.  Keeper  of 
the  Prison,  2  Ashmead  227. 

14.  A  presumption  of  innocence 
arising  from  acquittal  on  one  of 
several  indictments,  founded  on  sub- 
stantially one  and  the  same  offence,  is 
sufficient  to  entitle  to  bail.  Green's 
case,  11  Leigh  677.  But  acquittal  on 
one  of  two  indictments  for  passing 
counterfeit  money  will  not  entitle  the 
prisoner  to  be  let  to  bail  in  the  other. 
Swmmerfitld'i  case,  2  Robinson  767. 

15.  A  person  charged  with  a  felony 
may  make  the  omission  of  a  public 
officer  to  prosecute,  a  good  claim  for 
bail,  if  the  omission  is  made  the  means 
of  oppression,  or  oppression  shall  be 
the  consequence  of  it  :  ad  when  a 
party  is  in  custody  and  the  prosecuting 
officer  or  committing  magistrate  per- 
mits a  term  of  a  court  in  which  the 
prisoner  could  have  been  tried,  to 
pass  without  instituting  proceedings 
against  him.  Wayne,  J.  State  v. 
Abbot,  R.  M.  Charlt.  244. 

p  16.  Bail  in  criminal  cases  is  not 
founded  on  the  grace  or  favor  of  the 
Court,  but  wholly  on  the  doubt  which 
may  exist  as  to  the  prisoner's  guilt 
If  his  guilt  is  past  dispute,  he  ought 
not  to  be  bailed.  People  v.  Lohman, 
2  Barb.  450. 

V*~  17.  At  each  step  of  the  proceedings, 
the  grounds  upon  which  defendant  can 
be  let  to  bail  diminish  in  proportion  as 
the  evidences  of  his  guilt  increase. 
After  conviction  and  sentence,  his 
claims  to  be  let  to  bail  are  further 
diminished  ;  yet  even  at  that  point, 
where  it  appears  that  his  conviction 
was  unjust,  or  there  is  a  serious  doubt 
as  to  his  guilt,  his  application  may  be 
granted,     lb. 

18.  It  seems  that  the  statute  in  the 
State  of  New  York  gives  to  a  defend- 
ant, under  conviction  and  sentence, 
the  right  to  apply  to  be  let  to  bail, 
even  after  his  conviction  has  been 
adjudged  to  be  legal  by  the  Supreme 
Court ;  but  at  that  stage  of  the  pro- 
ceeding, the  legal  doubts  concerning 
the  guilt  of  the  defendant  ought  to  be 
considered  as  so  well  settled  against 
him  that  the  application  for  bail,  if 
made  to  a  judge  at  chambers,  should 
be  very  cautiously  entertained,  and 
only  granted  in  cases  of  great  ques- 


tion and  difficulty.     People  v.  Loknan, 
2  Barb.  450. 

19.  Although  the  general  rule  in 
cases  of  felony  is  that  an  indictment 
is  to  be  deemed  conclusive  as  to  the 
guilt  of  the  defendant,  and  that  he  is 
not  to  be  allowed  bail,  there  are 
several  circumstances  arising  after 
indictment  which  entitle  the  party  to 
bail,  and  which  may  be  regarded  as 
exceptions  to  the  general  rule.  Peo- 
ple v.  Van  Home,  8  Barb.  158. 

20.  Where  two  grand  juries  out  of 
three  had  adjudged  that  the  crime 
committed  was  only  manslaughter, 
and  the  third  that  it  was  murder,  it 
was  held  that  the  accused  was  entitled 
to  the  benefit  of  the  presumption  of 
law  that  his  offence  did  not  exceed 
the  grade  of  manslaughter,  and  he  was 
accordingly  admitted  to  bail.    lb. 

21.  The  fortieth  dection  of  the  eighth 
chapter  of  the  Penal  Code  of  Alabama, 
(Clay's  Dig.  444,)  by  which  it  is  enacted 
that  if  the  defendant  in  capital  cases 
is  not  tried  at  the  first  term  at  which 
he  was  properly  triable,  on  account  of 
any  of  the  causes  therein  specified,  he 
shall  not  be  entitled  to  bail  as  a  mat- 
ter of  right,  but  that  he  may  claim  to 
be  discharged  on  bail  if  he  is  not  tried 
at  the  second  term,  is  not  repugnant 
to  the  article  of  the  constitution  which 
declares  that  all  persons  before  con- 
viction shall  be  bailable  .by  sufficient 
sureties,  except  for  capital  offences, 
where  the  proof  is  evident  and  the 
presumption  great.  Ex  parte  Groom, 
19  Ala.  561. 

22.  A  prisoner  charged  with  a  capi- 
tal offence,  who  makes  application  to 
be  discharged  on  bail,  on  account  of 
an  unauthorized  premature  adjourn- 
ment of  the  Court,  without  any  dis- 
position having  been  made  of  his 
case,  is  prima  facie  entitled  to  relief. 
B. 

28.  A  prisoner  in  such  case  may  in- 
sist on  his  right  to  be  discharged  on 
bail,  although  at  the  time  of  adjourn- 
ment he  was  confined  in  the  custody 
of  the  sheriff^  at  a  place  several  miles 
distant  from  the  courthouse,  and  the 
sheriff  was  advised  by  physicians  that 
it  was  unsafe  to  remove  him  on  account 
of  his  wounds,  and  although  he  made 
no  application  for  a  trial,  and  might 
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have  continued  his  trial  on  account  of 
his  condition,     lb. 


m. 


Recognizance— Its  Requisites  and 
Validity. 


24.  All  the  facts  necessary  to  be  set 
out  in  an  indictment  need  not  be  stated 
in  the  recognizance.  It  is  sufficient  to 
Btate  the  name  of  the  offence  for  which 
the  accused  has  been  arrested.  The 
State  v.  Hamer,  2  Carter  371. 

25.  A  recognizance  taken  by  the 
Court  in  which  the  indictment  is  found, 
at  the  same  time  with  an  order  chang- 
ing the  venue  to  another  county,  and 
which  is  conditioned  for  the  appearance 
of  the  accused  at  the  ensuing  Circuit 
of  the  county  to  which  the  case  is 
transferred,-  is  not  objectionable  on 
that  account.  Hall  v.  the  State,  15 
Ala.  431. 

26.  The  name  of  the  conusor  if  sign- 
ed to  the  recognizance  need  not  be 
mentioned  in  the  body  of  it.  CW- 
nmgham  v.  the  State,  14  Missouri 
402. 

27.  The  accused  is  entitled  to  an 
examination  before  he  can  be  compelled 
to  enter  into  a  recognizance;  but  if  he 
waive  an  examination,  a  recognizance 
entered  into  without  it  is  valid.  Cham- 
flam  v.  the  People,  2  Comstock  82. 

28.  A  penalty  and  condition  are  in- 
dispensable requisites  to  a  recogniz- 
ance. Caldwell  v.  Brindell,  1  Jones 
293. 

29.  In  New  York,  when  a  recogniz- 
ance is  taken  by  a  justice  of  the  peace 
for  the  appearance  of  the  defendant  to 
answer  to  a  criminal  charge,  it  must 
require  his  attendance  at  the  next 
Criminal  Court  having  cognizance  of 
the  offence.  The  People  v.  Made,  1 
Parker  561. 

30.  Where  in  New  York  a  recogniz- 
ance was  conditioned  for  the  appear- 
ance of  the  accused  at  the  next  Court 
of  Oyer  and  Terminer,  to  be  held  in  the 
county  in  June  then  next ;  and  it  ap- 
peared that  a  Court  of  Sessions  was 
appointed  to  be  held,  and  was  in  fact 
held,  in  the  same  county  on  the  second 
Monday  of  Hay  of  the  same  year  ; 
each  Court  of  Sessions  having  jurisdic- 


tion of  the  offence  charged,  the  recog- 
nizance was  held  void.  People  v.  Mack, 
1  Parker  561. 

31.  Where  a  recognizance  is  taken 
in  pursuance  of  an  order  of  an  officer 
authorized  to  let  to  bail,  and  by  an 
officer  having  genera)  jurisdiction  to 
let  to  bail  and  to  take  recognizances, 
though  he  be  not  the  officer  before 
whom  the  application  to  let  to  bail  is 
pending,  it  is  valid;  especially  where 
the  officer  acquires  jurisdiction  of  the 
person  of  the  party  by  his  voluntary 
appearance  and  acknowledgment,  and 
where  the  officer  before  whom  the 
application  is  pending  subsequently 
adopts  the  recognizance  then  taken,  and 
lets  the  prisoner  to  bail  on  the  faith  of 
it,  and  the  recognizance  itself  is  filed 
by  him  and  becomes  a  record.  The 
People  v.  Legget,  5  Barb.  360. 

32.  Where  a  recognizance  is  taken 
from  the  prosecutor  of  a  criminal  com- 
plaint before  a  police  justice,  condi- 
tioned to  appear  and  testify  at  the  next 
Court  having  cognizance  of  the  offence, 
&c.,  it  will  not  be  vitiated  by  the  addi- 
tion of  the  words,  "as  well  to  the 
grand  as  the  petit  jury,  and  not  de- 
part the  said  Court  without  leave."  The 
People  v.  Millie,  5  Barb.  511. 

33.  A  recognizance  to  appear  and 
answer  to  a  charge  of  conspiracy  need 
not  designate  in  the  terms  of  the  in- 
dictment the  particular  act  which  the 
accused  conspired  to  do.  Hall  v.  the 
State,  15  Ala.  431. 

34.  Where  the  statute  requires  the 
recognizance  to  be  made  returnable 
to  the  term  of  the  Court  next 
to  occur  by  law  after  the  recogniz- 
ance is  taken ;  a  recognizance  con- 
ditioned for  the  appearance  of  the 
accused  at  a  time  when  no  Court  sat 
by  law,  was  held  void.  Butler  v.  the 
State,  12  Sm.  &  Marsh.  470. 

35.  The  statute  of  Ohio  requires  that 
a  recognizance  taken  by  a  justice  of 
the  peace  or  other  officer  authorized 
to  take  such  recognizance,  to  be  of  any 
validity  must  be  of  record ;  and  to 
make  it  a  record,  there  must  be  a 
memorandum  of  its  return  entered  on 
the  minute  book  of  the  Court.  Sargeant 
v.  the  State,  16  Ohio  267. 

36.  A  recognizance  taken  on  Sun- 
day to  prosecute  an  appeal  in  a  crimi- 
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nal  case  is  void.     State  v.  Suhur,  33 
Maine  539. 

37.  Where  the  prisoner  was  ordered 
to  give  bail  in  the  sum  of  four  hundred 
dollars,  with  two  sureties  in  the  sum. 
of  two  hundred  dollars  each,  and  he 
gave  bail  to  the  amount  of  four  hun- 
dred dollars,  with  ten  sureties  in  the 
sum  of  forty  dollars  each,  it  was  held 
that  the  order  had  not  been  complied 
with,  and  that  the  sureties  were  not 
bound.     StaU  v.  Buffium,  2  Post.  267. 

38.  A  recognizance  to  appear  and 
answer  an  indictment  to  be  preferred 
at  a  future  time  against  the  principal 
recognizer,  need  not  set  out  the  offence 
charged  witjh  the  technical  accuracy 
required  in  the  indictment,  but  it  will 
be  sufficient  if  the  offence  be  substan- 
tially described.  State  v.  Weaver,  18 
Ala.  293. 

39.  The  omission  of  a  party's  name 
in  the  body  of  a  recognizance  will  not 
make  it  inoperative  as  to  him  if  he  has 
regularly  acknowledged  it;  and  it  need 
not  be  sealed  by  him.  Hall  v.  the 
State,  9  Ala.  827. 

40.  Quere.  Whether,  where  a  seal 
is  necessary  to  the  validity  of  a  recog- 
nizance, and  the  recognizance  is  signed 
by  several  recognizers,  and  seals  set 
opposite  the  names  of  some  of  them,  the 
seals  upon  the  paper  may  not  be  re- 
ferred to  all  who  subscribe  the  obliga- 
tion, and  thus  make  its  execution  suffi- 
cient.    Hall  v.  the  State,  9  Ala.  827. 

41.  The  recognizance  will  be  suffi- 
cient although  the  offence  be  not  de- 
cribed  in  the  words  of  the  statute. 
HaU  v.  the  State,  9  Ala.  827. 

42.  A  bond  to  appear  and  answer  to 
a  criminal  charge,  binds  the  principal 
not  only  to  appear  at  the  term  to  which 
it  is  returnable,  but  to  continue  to  ap- 
pear until  acquitted,  or  in  some  legal 
way  discharged;  or,  if  tried  and  found 
guilty,  until  the  sentence  of  the  Court 
is  passed  upon  him,  unless  he  is  per- 
mitted to  depart  sooner  by  leave  of  the 
Court  had;  and  the  evidence  of  this 
leave  being  had  is  an  order  entered  on 
the  minutes.  Dennard  v.  the  State,  2 
Kelly  137. 

43.  Recognizances  in  criminal  cases 
should  be  made  returnable  before  the 
Court  at  a  term  thereof ;  and  if  made 
returnable  before  a  judge  at  chambers, 


the  prisoner  is  not  bound  to  appear 
there.  Corlies  v.  Waddett,  1  Barb. 
355. 

44  %  A  recognizance  given  in  the 
course  of  proceedings  is  not  necessarily 
void  because  the  proceedings  are  er- 
roneous.    Com.  v.  Huffey,  6  Barr  348. 

45.  An  undertaking  to  answer  to  a 
charge  for  "  resisting  process,"  is  suffi- 
cient in  a  recognizance  to  indicate 
the  offence  intended  to  be  charged, 
although  the  statute  makes  the  offence 
consist  in  knowingly  and  wilfully  re- 
sisting or  opposing  any  officer  in  the 
State  in  serving  or  attempting  to  serve 
or  execute  any  legal  writ  or  process 
whatsoever.  Browder  v.  the  State,  9  Ala. 
58. 

46.  A  recognizance  conditioned  that 
the  accused  will  appear  and  answer  at 
a  specified  term  of  the  Court,  may  be 
extended  at  any  subsequent  term,  if 
an  indictment  be  found  at  that  term. 
Ellison  v.  the  State,  8  Ala.  273. 

47.  When  the  parties  acknowledge 
themselves  bound  in  a  given  sum,  to 
be  levied  severally  and  individually,  on 
their  goods,  &c,  respectively.  This  is 
a  joint  and  several  recognizance,  and 
not  the  several  recognizance  of  each  of 
the  parties.  Ellison  v.  the  State,  8  Ala.  * 
273. 

48.  The  .recognizance  may  be  either 
to  appear  and  answer  the  particular 
offence  alleged,  or  to  appear  and 
answer  what  shall  be  objected  against 
the  accused.  The  People  v.  Boeber,  7 
Hill  39. 

49.  In  New  York  a  recognizance 
taken  in  a  Court  of  Oyer  and  Terminer, 
for  the  appearance  of  a  defendant  at 
a  Court  of  General  Sessions,  to  answer 
to  a  pending  indictment,  must  be 
entered  in  the  minutes  of  the  Court,  or 
it  will  be  of  no  effect.  The  People  v. 
Graham,  1  Parker  141. 

50.  Such  entry  must  contain  in  sub- 
stance all  the  parts  of  the  recogniz- 
ance, such  as  the  acknowledgment  of 
indebtedness,  the  offence  alleged,  and 
the  condition,  &c.  A  mere  memo- 
randum that  a  recognizance  in  a  certain 
sum  was  taken,  is  not  sufficient.     lb. 

51.  Where  the  persons  approving  of 
the  recognizance  respectively  affixed  to 
their  signatures  the  letters  J.P.,  it  was 
held  that  as  these  characters  were 
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understood  to  be  an  abbreviation  of 
the  term  justice  of  the  peace — one  in 
common  use,  and  clearly  indicating 
that  that  office  is  intended— it  suffi- 
ciently appeared  that  the  bond  was 
entered  into  before,  and  approved  by, 
two  justices.  Shattuck  v.  the  People, 
4  Scam.  477. 

52.  A  recognizance  taken  by  a 
justice  of  the  peace  for  the  appear- 
ance of  the  prisoner  before  him  at  a 
subsequent  day,  need  not  show  that  it 
was  attested  by  the  justice.  Ross  v. 
the  Stale,  6  Blackf.  315. 

53.  The  statute  of  Illinois  requires 
every  recognizance  that  has  any  rela- 
tion to  criminal  matters  to  be  taken  to 
the  people  of  the  State,  and  when  not 
entered  into  before  a  Court  of  Record, 
to  be  signed  by  the  party  acknowledg- 
ing it;  but  no  particular  form  is  pre- 
scribed. R.  L.  221;  Gale's  Stat.  239. 
Shattuck  v.  the  People,  4  Scam.  477. 

54.  A  recognizance  will  not  be  void 
because  no  writ  of  habeas  corpus  was 
issued,  if  the  jailer  produces  the  prison- 
er voluntarily.  Ready  v.  Com.,  9  Dana 
38. 

55.  A  recognizance  taken  on  a 
charge  of  felony,  need  not  state  the 
crime.     Fowler  v.  Com.,  4  Monr.  128. 

56.  A  recognizance  at  Common  Law 
was  an  obligation  entered  into  before 
some  Court  of  Record  or  magistrate 
duly  authorized,  with  a  condition 
underwritten  to  do  some  particular 
act,  as  to  keep  the  peace,  or  to  appear 
and  answer  to  a  criminal  accusation. 
It  was  not  signed  by  the  party  enter- 
ing into  it.  By  it  the  cognizer  ac- 
knowledged that  he  owed  the  cognizee 
a  eertain  sum,  to  be  levied  of  his  goods 
and  chattels,  lands  and  tenements,  if 
he  should  make  default  in  performing 
the  condition.  In  other  respects  it  was 
in  form  like  a  penal  bond.  It  was  con- 
sidered an  obligation  of  more  solemnity, 
and  of  greater  legal  effect  than  another 
bond.  It  was  allowed  a  priority  in 
point  of  payment,  and  the  lands  of  the 
cognizee  were  bound  from  the  time  of 
its  enrolment  on  the  record.  Shattuck 
et  al.  v.  the  People,  4  Scam.  477,  per 
Treat,  J.;  and  see  2  Blk.  Com.  341  ;  3 
Tomlin's  Law  Diet.  297. 

57.  A  recognizance  need  not  set  forth 
the  special  facts  which  gave  the  officer 


an  authority  to  act  in  the  particular 
case  in  which  it  was  taken ;  it  is  suf- 
ficient if  he  had  jurisdiction  in  cases  of 
that  general  description,  and  it  appear 
that  the  condition  is  to  perform  some- 
thing to  which  a  party  may  legally  be 
bound  by  recognizance.  The  People  v. 
Kane,  4  Denio  530. 

58.  Where  a  recognizance  which  was 
taken  before  the  recorder  of  Albany, 
(who  is  authorized  to  take  bail  in  all 
cases,)  conditioned  for  the  appearance 
of  the  defendant  at  the  next  court  of 
criminal  jurisdiction  to  be  held  in  that 
city,  to  answer  to  a  charge  of  forgery, 
omitted  to  state  the  proceedings  by 
which  the  application  was  brought 
before  the  recorder,  it  was  held  to  be 
a  good  recognizance.     lb. 

59.  The  history,  nature  and  effect  of 
a  recognizance  discussed.     lb. 

60.  Where  the  condition  of  a  recog- 
nizance is  that  the  principal  shall  ap- 
pear at  the  next  court  of  general  ses- 
sions of  the  peace,  and  then  and  there 
answer  all  such  matters  and  things  as 
shall  be  objected  against  him,  and 
abide  the  order  of  the  court,  and  not 
depart  the  said  court  without  leave, 
and  in  the  meantime  shall  keep  the 
peace,  &c,  it  is  valid,  although  it  does 
not  state  what  particular  charge  the 
principal  shall  answer.  Gilder  sleeve  v. 
the  People,  14  Barb.  35. 

61.  The  substance  of  the  bond  is, 
that  the  principal  will  appear  and  an- 
swer any  charge  which  may  be  brought 
against  him.     lb. 

62.  The  legal  effect  of  such  a  con- 
dition in  an  undertaking  is,  that  the 
principal  shall  appear  at  the  next  court 
of  general  sessions,  and  answer  such 
charge  as  shall  be  brought  against 
him,  and  be  forthcoming  before  the 
court  at  all  times  until  discharged ; 
not  merely  that  he  shall  appear  at  the 
term  of  the  court  next  following  the 
date  of  the  recognizance.     lb. 

63.  If  the  prisoner  be  bound  to  ap- 
pear on  a  day  when  the  court  does  not 
sit,  the  recognizance  is  v/rid.  The 
State  v.  Sullivant,  3  Yerg.  281. 

64.  An  instrument  which  in  form  is 
a  bond  with  collateral  conditions,  is  not 
such  an  instrument  as  carries  with  it 
any  of  the  evidence  which  in  law  dis- 
tinguishes a  recognizance  from  other 
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obligations.      Hickes  v.   the    State,    3 
Arkansas  313. 

65.  Where  a  recognizance  is  taken 
by  a  sheriff,  and  his  attestation  does 
not  show  the  county  of  "which  he  is 
sheriff,  the  recognizance  is  void.  State 
v.  Austin,  4  Humph.  213. 

66.  Superadded  words  of  condition 
beyond  what  are  authorized  by  the 
statute,  will  not  destroy  the  effect  of 
a  recognizance  ;  but  it  has  precisely 
the  same  effect  as  if  such  superadded 
words  were  omitted.  Howie  &  Mor- 
rison v.  the  State,  1  Ala.  113. 

67.  In  Alabama,  a  recognizance  is 
properly  certified  to  the  Circuit  Court 
when  it  commences  thus  :  Be  it  re- 
membered that  on,  &c,  came  A.  6.,  Ac., 
before  me,  J.  P.,  a  justice  of  the  peace 
in  and  for  the  county,  &c,  who  ac- 
knowledged themselves,  &c;  and  is 
signed  by  the  justice.    lb. 

68.  No  form  of  words  is  required  for 
the  validity  of  a  recognizance,  provided 
it  contains  the  essential  requisites  of 
such  an  instrument.  Dean  v.  the 
State,  2  Smedes  &  Marsh.  Rep.  200. 

69.  A  recognizance  which  recites 
that  the  offence  was  committed  in  a 
different  county  from  that  to  the  court 
of  which  the  prisoner  was  recognized, 
is  not  thereby  void.  Dean  v.  The 
State,  2  Smedes  &  Marsh.  200. 

70.  A  statement  made  by  a  justice 
of  the  peace  preceding  a  recognizance, 
showing  the  manner  of  its  execution 
and  who  are  the  recognizors,  is  equiv- 
alent to  a  formal  certification  of  those 
facts  made  at  the  foot  of  it.  Badger  Sf 
Clayton  v.  the  State,  5  Ala.  21. 

71.  The  obligation  of  a  recognizance 
does  not  depend  upon  the  inquiry 
whether  the  court  before  which  the 
party  is  required  to  appear  has  juris- 
diction of  the  particular  crime  charged 
against  the  party,  but  upon  the  duty 
and  power  of  the  magistrate  to  exam- 
ine and  admit  such  party  to  bail.  State 
v.  Edney,  4  Dev.  &  Bat.  378. 

72.  Where  a  recognizance  taken  be- 
fore a  justice  of  the  peace  has  been 
signed  and  sealed  by  the  principal  and 
his  surety,  its  validity  is  not  affected 
by  the  failure  to  insert  the  name  of  the 
surety  in  a  blank  left  for  that  purpose 
in  the  body  of  it.  Badger  $•  Clayton 
v.  the  State,  5  Ala.  21. 


73.  A  recognizance  for  the  appear- 
ance of  witnesses  to  give  testimony  on 
an  indictment  in  a  court  of  general 
sessions,  should  contain  an  acknowl- 
edgment of  indebtedness  to  the  people, 
and  state  the  offence  charged.  The 
People  v.  Rudle,  6  Hill  506. 

74.  Where  the  prisoner  is  an  infant, 
he  should  not  join  with  his  sureties  in 
the  recognizance.  Semme's  case,  11 
Leigh.  665. 

75.  A  recognizance  to  appear  at  a 
court  of  general  sessions  to  answer  to 
an  indictment  to  be  preferred,  is  valid 
where  the  offence  alleged  is  subtan- 
tially,  although  not  technically  set 
forth.  The  People  v.  Blankman,  17 
Wend.  252. 

76.  Where  a  statute  regulating  an 
appeal  requires  that  the  person  con- 
victed shall  recognize  to  the  State  for 
his  personal  appearance  at  the  court 
appealed  to,  the  prisoner's  remaining 
in  custody  is  not  equivalent  to  such 
recognizance.  Com.  v.  Brigham,  16 
Pick.  10. 

77.  Where  a  recognizance  is  several, 
and  is  expressly  required  to  be  so  by 
the  statute,  a  cognizor  cannot  object 
that  there  is  but  one  surety,  although 
the  statute  requires  two  sureties.  Com. 
v.  Porter,  1  A.  K.  Marsh  44. 

78.  A  recognizance  to  keep  the  peace 
is  a  criminal  proceeding,  and  if  taken 
to  the  governor,  it  is  bad.  Adams  et  alt. 
v.  Ashhy,  2  Bibb.  96. 

79.  Although  in  Kentucky  a  circuit 
judge  has  power  to  take  a  recognizance 
in  vacation,  yet  if  taken  in  term  time 
it  must  be  taken  in  court.  Com.  v. 
Little,  1  A.  K.  Marsh,  566. 

80.  All  recognizances  in  criminal 
cases  should  be  taken  to  the  State. 
Com.  v.  Porter,  1  A.  K.  Marsh  44. 

81.  A  seal  is  not  necessary  to  give 
validity  to  a  recognizance.  State  v. 
Ford,  2  Mill's  Const.  Rep.  123. 

82.  The  recognizance  may  be  dated 
on  the  day  on  which  the  prisoner  is 
recognized  to  appear.  State  v.  Bradley, 
1  Blackf.  83. 

83.  A  recognizance  to  appear  and 
answer  a  charge  of  "gaming,"  without 
describing  the  game  to  show  that  it 
was  indictable,  is  bad.  Com.  v.  West, 
1  Dana  165. 

84.  Where  the  condition  of  a  recog- 
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nizance  was,  that  the  recognizance 
should  be  void  if  the  principal  should 
appear  in  the  circuit  court,  to  answer 
"  the  charge  herein,"  and  gave  no  other 
description  of  the  charge,  it  was  held 
that  as  the  recognizance  did  not  con- 
tain any  thing  to  show  that  the  prisoner 
was  charged  with  a  felony,  it  was  bad 
on  its  face.  Simpson  v.  Com.,  1  D/ma  523. 

85.  The  rule  of  construction  of  a 
recognizance  to  answer  a  criminal 
charge,  is,  if  possible,  to  make  it  an- 
swer the  purpose  for  which  it  was  in- 
tended ;  where  it  has  words  that  are 
absurd  and  repugnant  to  the  design  of 
the  instrument,  they  are  to  be  rejected 
as  void.  Therefore,  the  expression  in 
a  recognisance  that  it  was  to  be  void 
if  default  were  made  in  the  condition, 
is  an  absurdity,  as  not  only  contrary 
to  the  design  of  the  recognizance,  but 
as  also  repugnant  to  the  concluding 
defeasance,  which  was,  that  if  the  con- 
dition was  performed,  then  the  recog- 
nizance to  be  void,  else  to  remain  in 
fall  force.  McCarty  v.  the  State,  1 
Blackf.  338. 

86.  A  recognizance  in  general  binds 
to  appear  to  answer,  either  to  a  speci- 
fied charge,  or  to  such  matters  as  may 
he  objected  ;  to  stand  to,  and  abide  the 
judgment  of  the  Court ;  and  not  to  de- 
part without  leave  of  the  Court.  The 
prisoner  is  not  to  depart  until  discharg- 
ed, although  no  indictment  be  found 
against  him,  or  although  he  be  tried  and 
found  not  guilty  by  a  jury.  State  v. 
Stout  et  als.,  6  Halst.  124. 

87.  The  material  parts  of  the  obliga- 
tion and  of  the  condition  should  be  set 
forth  in  the  body  of  the  recognizance  ; 
and  as  close  an  analogy  between  the 
recognizance  to  appear  before  the  ex- 
amining magistrate,  and  the  common 
one  to  appear  at  the  Court  to  which  it 
is  returned,  should  be  observed,  as  the 
nature  of  the  case  will  admit.  Dilling- 
ham v.  the  United  States,  2  Wash.  C.  C. 
422. 

88.  A  recognizance  executed  by  a 
person  as  surety  in  behalf  of  a  party 
indicted  on  whom  process  has  not  been 
served,  and  who  does  not  appear,  is  not 
binding.  People  v.  Slay  ton,  1  Breese 
257. 

89.  A  qualification  in  a  recognizance 
that  it  was  only  to  be  valid  in  case  the 


prisoner  was  legally  imprisoned,  can 
have  no  operative  effect,  and  must  be 
regarded  as  mere  surplusage.  Such  a 
qualification  cannot  either  vitiate  the 
recognizance,  or  enlarge  or  restrict  its 
obligation.  State  v.  Wellman,  3  Ohio 
Rep.  14. 

90.  A  recognizance  signed  only  by 
the  sureties,  without  the  principal  con- 
ditioned for  the  appearance  of  the  pris- 
oner to  answer  to  a  charge  of  larceny, 
is  valid.  Minor  et  al.  v.  the  Stale,  1 
Blackf.  236. 

91.  Form  of  a  recognizance  for  the 
appearance  of  a  party  who  has  remov- 
ed a  criminal  cause  by  certiorari,  for 
error  in  his  conviction,  and  upon  which' 
the  Supreme  Court  ordered  that  he  be 
tried  at  the  circuit.  The  People  v.  Ver- 
milyea,  7  Cow.  108. 

92.  A  prisoner  who  has  applied  for  a 
writ  of  habeas  corpus  to  be  bailed,  may 
upon  the  refusal  of  the  judge  to  grant 
him  bail,  prosecute  a  writ  of  error  from 
such  judgment  to  the  Supreme  Court. 
Lamm  v.  the  State,  3  Ind.  293. 

93.  The  judge  who  hears  such  appli- 
cation may,  under  the  R.  S.,  1843,  cause 
notice  to  be  given  to  the  party  inter- 
ested in  resisting  it,  or  his  attorney, 
and  witnesses  to  be  summoned  to  tes- 
tify in  the  premises  ;  and  may  fully  in- 
vestigate the  case.    lb. 

94.  In  Ohio,  a  recognizance  to  let  to 
bail  on  the  allowance  of  a  writ  of  error, 
after  conviction,  is  not  authorized  by  the 
act  allowing  writs  of  error  in  criminal 
cases,  and  is  therefore  void.  The  State 
v.  Clark  et  als.,  15  Ohio  595. 

95.  When  a  recognizance  is  condi- 
tioned for  the  appearance  of  M.  at  the 
next  Court  of  Sessions  to  be  held  at 
the  court-house,  in  the  city  of  H.,  to  be 
tried  by  a  jury  on  two  indictments  for 
forgery,  it  is  to  be  construed  as  requir- 
ing the  appearance  of  M.  at  the  next 
Court  of  Sessions  to  be  held  in  the  city 
of  H.,  and  not  at  the  next  Court  of  Ses- 
sions to  be  there  held,  at  which  a  jury 
shall  be  summoned.  People  v.  Derby, 
1  Parker  392. 

96.  It  seems  unnecessary  that  the 
specific  charge  should  be  recited ;  to 
answer  a  charge  of  felony,  would  be 
sufficiently  certain,  because  an  indict? 
ment  would  lie  for  every  felony.  Cotton 
v.  the  State,  7  Texas  547. 
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91.  Although  the  conditions  of  a  re- 
cognizance does  not  specify  the  court- 
house of  the  county  as  the  place  at 
which  the  prisoner  is  to  appear  before 
the  examining  court,  yet  that  place  is 
to  be  intended,  because  the  statute 
points  out  that  as  the  only  place  where 
the  examination  shall  be  had.  Tyler 
v.  Greenlaw,  5  Rand.  711. 

98.  It  is  no  objection  to  a  recogni- 
zance in  Indiana  that  it  shows  it  has 
been  entered  into  before  an  associate 
judge  of  the  county,  but  does  not 
state  him  to  be  a  judge  of  the  Circuit 
Court.  McCarty  v.  the  State,  1  Blackf. 
338. 

99.  As  the  recognizance,  when  filed, 
is  a  record,  and  presumes  that  the 
charge  was  regularly  made,  it  need  not 
show  that  the  charge  was  made  on 
oath.    Ih. 

100.  Where  a  criminal  recognizance 
is  taken  before  one  of  the  special  jus- 
tices of  the  city  of  New  York,  it  should 
so  far  state  the  crime  charged  as  to 
show  the  case  to  be  one  in  which  the 
special  justice  had  power  to  take  bail. 
The  People  v.  Koeber,  7  Hill  39. 

101.  If  the  statement  be  that  the 
crime  alleged  before  the  justice  was 
burglary,  without  setting  forth  that  it 
was  below  the  first  degree,  the  recog- 
nizance will  be  void.    lb. 

102.  So  if  the  recognizance  only 
mentions  that  the  prisoner  was  charged 
with  the  offence  without  stating  in  some 
way  that  there  was  probable  cause  for 
believing  him  guilty,     lb. 

103.  The  recognizance  should  state 
the  ground  on  which  it  is  taken,  so 
that  it  may  appear  that  the  magistrate 
taking  it  had  jurisdiction,  and  author- 
ity to  demand  and  receive  it.  Meller, 
C.  J.     State  v.  Smith,  2  Greenlf.  62. 

104.  A  recognizance  should  recite 
the  cause  of  taking  it.  Com.  v.  Dow 
ney,  %  Mass.  520,  S.  P.;  Com.  v.  Dag- 
gett,  16  Mass.  447. 

105.  When  a  recognizance  is  taken 
by  a  magistrate  binding  an  individual 
to  appear  at  a  court  to  answer,  &c,  the 
authority  of  the  magistrate  to  take  it 
must  plainly  appear  by  a  specification 
of  the  charge  which  is  made  against 
the  party.  Goodwin  v.  the  Governor, 
1  Stew.  &  Port.  465. 

106.  It  is  essential  to  a  recognizance 


that  it  show  the  cause  of  taking  it. 
Nicholson  v.  the  State,  2  Kelly  363. 

107.  Oral  evidence  cannot  be  re- 
ceived to  give  effect  to  a  recognizance 
which  is  defective  in  any  particular 
which  bylaw  is  essential  to  its  validity. 
Nicholson  v.  the  State,  2  Kelly  363. 

108.  A  paper  purporting  to  be  a  re* 
cognizance  taken  by  a  person  not  au- 
thorized by  law  to  take  a  recognizance 
or  admit  to  bail  in  criminal  cases,  al- 
though not  technically  a  recognizance 
because  not  an  acknowledgment  of  a 
debt  of  record,  nor  before  a  judicial 
officer,  is  a  contract  between  the  secu- 
rities and  the  State,  and  as  such,  good. 
Dennard  et  al.  v.  the  State,  2  Kelly 
137. 

109.  In  Kentucky,  the  principal  and 
bail  need  not  sign  a  recognizance  to 
answer  a  charge  of  felony.  Com.  v. 
Mason  etal.,  3  A.  K.  Marsh  456. 

110.  Where  a  writ  of  error  has  been 
properly  allowed  under  the  15th  section 
of  the  article  of  the  New  York  revised 
statutes  concerning  writs  of  error  on 
judgments,  &c,  in  criminal  cases,  an 
application  by  the  accused  to  be  ad- 
mitted to  bail,  may  be  made  under  the 
19th  section  of  that  article,  although 
the  writ  of  error  is  made  returnable  in 
the  Court  of  Appeals.  The  People  v* 
Lohman,  2  Barb.  Sup.  Ct.  450. 

111.  Upon  an  application  by  a  de- 
fendant to  be  let  to  bail  under  the  19th 
section  of  the  New  York  statute,  the 
officer  is  to  exercise  a  discretion.  Ho 
is  to  act  judicially,  and  not  ministe- 
rially. And  in  the  exercise  of  the 
power  vested  in  him,  he  is  to  be  gov- 
erned by  such  legal  considerations  aa 
have  hitherto  properly  controlled  courts 
and  officers  in  the  discharge  of  their 
duties  in  similar  cases.     lb. 

112.  Where,  upon  an  indictment  for 
receiving  stolen  goods,  the  reoog^ 
nizance  was  to  appear  at  the  Supreme 
Court  on  a  given  day,  and  no  such 
court  was  or  could  be  held  on  that  day, 
the  recognizance  was  held  void.  Com. 
v.  Bolton,  1  Serg.  &  Rawle  828  ;  and 
see  State  Treasurer  v.  Danfarth,  Brayt. 
140. 

113.  The  recognizance,  if  acknowl- 
edged, need  not  be  signed.  Madison  v. 
Com.,  2  A.  K.  Marsh  13K 

114.  Where    a    recognizance    was 
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signed  and  sealed  by  the  parties,  and 
attested  by  the  justices,  and  by  them 
delivered  to  the  clerk  with  the  warrant 
upon  which  it  was  founded,  it  was  held 
that  these  allegations  made  it  certain 
to  a  common  intent  that  the  recog- 
nizance was  taken  before  these  jus- 
tices.    The  State  v.  Cherry,  Meigs  232. 

115.  Where  several  persons  of  the 
same  name  enter  into  a  recognizance, 
it  will  not  be  void  for  ambiguity  if 
from  the  whole  stress  and  scope  of  the 
instrument  they  can  be  sufficiently  dis- 
tinguished,   lb. 

116.  A  recognizance  must  show  the 
court  to.  which  the  defendant  is  bound 
to  appear ;  but  it  need  not  contain  a 
recital  of  the  offence  to  be  answered, 
nor  show  on  its  face  the  court  in  which 
it  was  taken.  State  v.  Rye  it  al„  9 
Yerg.  386.  But  see  Grigeby  v.  State, 
6  Yerg.  354. 

117.  Where  one  tried  for  burglary 
has  been  acquitted;  the  Court  may  com- 
pel him  to  find  sureties  for  the  peace 
and  good  behavior.  Bamber  v.  Com., 
10  Barr.  339. 

118.  The  surety  in  a  recognizance  in 
a  criminal  case  is  entitled  to  the  same 
indemnity  which  is  allowed  to  bail  in 
civil  cases.  Reynolds  v.  Harrol,  2 
Strobh.  87. 

119.  In  Illinois,  none  of  the  proceed- 
ings before  the  magistrate,  except  the 
recognizance  of  the  accused  and  of  the 
witnesses  on  the  part  of  the  prosecu- 
tion, are  required  to  be  sent  up  to  the 
Court.  Shattuck  v.  the  People,  4  Scam. 
477. 

120.  The  recognizance,  when  filed, 
becomes  matter  of  record,  and  the  pre- 
sumption from  it  is,  that  the  charge 
was  regularly  preferred  and  investi- 
gated and  the  proper  decision  made, 
before  it  was  entered  into  and  acknowl- 
edged, lb.;  and  see  MrCarty  v.  the 
State,  1  Blackf.  388;  The  People  v, 
Blanhman,  17  Wend.  252. 

121.  Where  the  recognizance  was 
for  the  appearance  of  the  defendant  at 
the  next  term  of  the  Court,  to  be  held 
on  the  first  Monday  in  March,  it  was 
held  that  the  legal  effect  of  the  recog- 
nizance being,  to  appear  at  the  next 
court,  it  was  not  avoided  by  the  change 
in  the  time  of  holding  the  court. 
Walker  v.  the  State,  6  Ala.  Bep.  850. 


122.  A  recognizance  cannot  be  re- 
spited from  one  court  to  another  in  op- 
position to  the  remonstrance  and  ex- 
press dissent  of  the  bail,  if  they  have 
the  principal  in  court  when  the  motion 
for  a  respite  is  about  being  made. 
The  People  v.  Clary,  17  Wend.  374. 

123.  A  recognizance  may  still  be 
respited  without  the  knowledge,  con- 
sent or  approbation  of  the  bail ;  and  in 
order  to  discharge  them  from  liability, 
there  must  be  an  express  dissent,    lb. 


IV.  Courts  having  power  to  Admit  to 
Bail  ;  Sheriff's  power  to  Take  Bail. 
Power  qf  other  Officers  to  Take 
Bail. 

124.  The  final  commitment  of  the  de- 
fendant after  the  record  of  conviction 
has  been  completed  and  signed,  en- 
tirely exhausts  the  power  of  the  magis- 
trate, and  ousts  him  of  jurisdiction  to 
take  a  recognizance.  People  v.  Duffy, 
5  Barb.  205. 

125.  The  Act  of  Mississippi  of  1842, 
ch.  3,  §  3,  constitutes  the  Vice-Chan- 
cellor a  conservator  of  the  peace,  and, 
as  such,  authorizes  him  to  take  the  re- 
cognizance of  a  person  charged  with  a 
criminal  offence.  State  v.  Wofford,  10 
Smedes  &  Marsh.  626. 

126.  In  Ohio,  the  power  to  bail  per- 
sons in  custody  charged  with  crime  is 
an  original  inherent  power  in  the  Court 
of  Common  Pleas ;  and  when  the  term 
of  the  Court  ends,  the  power  passes  to 
single  Judges.  Powell  v.  State,  15 
Ohio  579. 

127.  In  Alabama,  a  prisoner  charged 
with  a  capital  offence,  after  having 
been  refused  bail  by  a  Circuit  Judge, 
may  petitition  the  Supreme  Court  for  a 
revision  of  the  decision  of  the  Circuit 
Judge.     Ex  parte  Croom,  19  Ala.  561. 

128.  In  Indiana,  in  1842,  a  Probate 
Judge  had  no  authority  to  take  a  recog- 
nizance returnable  to  a  court  out  of  his 
county.  State  v.  Montgomery,  7  Blackf. 
221. 

129.  In  Indiana,  under  the  Revised 
Statutes,  1888,  p.  162,  no  Judge  of  a 
Circuit  Court  could  take  a  recog- 
nizance out  of  court,  returnable  to  a 
Circuit  Court  put  of  the  county  where 
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it  was  taken.  But  the  law  is  now  dif- 
ferent ;  and  under  Revised  Statutes, 
1843,  p.  990,  the  recognizance  may  be 
returnable  to  the  court  of  another 
county.  Paine  v.  the  State,  7  Blackf. 
206. 

130.  In  Indiana,  the  Revised  Statutes 
of  1838,  p.  327,  authorizes  the  Judge 
who  issues  a  habeas  corpus  on  complaint 
of  illegal  imprisonment,  to  call  wit- 
nesses before  him,  inquire  into  the 
guilt  of  the  prisoner,  and  to  demand, 
recognize,  or  discharge  him,  as  he  may 
deem  proper.  Nor  is  it  any  objection 
to  the  validity  of  the  recognizance, 
that  he  fixes  a  greater  amount  than 
that  required  by  the  committing  mag- 
istrate. The  State  v.  Best  et  al.  7 
Blackf.  611. 

131.  Under  the  124th  section  of  the 
statute  of  Connecticut,  concerning 
crimes  and  punishments,  the  magis- 
trate is  authorized  to  take  a  recog- 
nizance from  the  defendant,  not  only  to 
keep  the  peace  and  be  of  good  beha- 
vior, but  also  to  appear  before  the  next 
County  Court,  and  abide  the  judgment 
and  order  of  that  court ;  and  if  he  do 
not  so  appeal,  it  is  a  forfeiture  of  the 
recognizance.  Sturges  v.  Sherwood,  15 
Conn.  149. 

132.  In  the  State  of  New  York,  un- 
der the  statutes  concerning  disorderly 
persons,  the  magistrate  before  whom 
the  conviction  takes  place  has  no  pow- 
er, acting  singly,  to  take  a  recogni- 
zance for  good  behavior,  after  the  re- 
cord of  conviction  is  filed.  The  People 
v.  Brawn,  23  Wend.  47. 

133.  At  common  law,  a  Court  of 
Record  has  a  discretion  to  require  sure- 
ties for  good  behavior  from  a  party 
who  shall  have  been  found  guilty  of  a 
gross  misdemeanor,  and  there  is  no 
change  of  law  in  Tennessee  in  this  re- 
spect. Estes  v.  the  State,  2  Humph. 
Rep.  496. 

184.  But  this  power  must  be  exer- 
cised with  a  sound  legal  discretion. 
The  character  of  the  offence  must  con- 
tain in  itself  that  turpitude  that  would 
justify  the  appellation  of  gross  to  the 
offence,    lb. 

135.  In  Indiana,  where  a  person  has 
committed  a  crime  during  the  session 
of  the  Circuit  Court,  he  may  be  recog- 
nized to  appear  at  a  subsequent  day  of 


the  term  by  a  Judge  at  Chambers. 
CrandaU  v.  the  State,  6  Blackf.  284. 

136.  The  power  to  take  recogni- 
zances is  incident  to  every  common 
law  court  of  record.  Young  v.  Shaw, 
1  Chipman  224. 

137.  In  Ohio,  where  one  charged 
with  crime  has  been  committed  for 
trial  by  a  justice  of  the  peace,  the 
Court  of  Common  Pleas  has  power  to 
recognize  him  to  appear  from  day  to 
day  without  inquiring  into  the  circum- 
stances.    State  v.  Dawson,  6  Ohio  251. 

138.  The  power  to  admit  to  bail  is 
incident  to  the  power  to  hear  and  de- 
termine the  offence  alleged.  The  People 
v.  Van  Home,  8  Barb.  158. 

139.  The  Supreme  Court  of  New 
York,  or  a  justice  thereof,  as  also 
Courts  of  Oyer  and  Terminer,  have 
power  to  bail  in  all  cases,  whether 
upon  a  charge  of  treason*  murder,  ar- 
son, or  any  other  offence.  People  v. 
Van  Home,  8  Barb.  158. 

140.  Whether  the  accused  in  a  case 
of  felony  shall  be  allowed  bail,  is  a 
question  resting  in  the  sound  discre- 
tion of  the  Court.  People  v.  Van  Home, 
8  Barb.  158. 

141.  It  is  discretionary  with  the 
Court  to  admit  the  prisoner  to  bail  on 
a  renewed  application,  after  having 
previously  refused  so  to  do.  CampbeU 
ex  parte,  20  Ala.  89. 

142.  The  sufficiency  of  an  affidavit 
to  hold  to  bail,  and  the  amount  of  bail 
to  be  given  by  a  person  arrested  on 
mesne  process  in  the  District  of  Colum- 
bia., are,  under  the  Act  of  Congress  of 
1842,  ch.  108,  to  be  decided  by  the  Dis- 
trict Court.  Taylor  ex  parte,  14  How. 
U.  S.  3. 

143.  A  magistrate,  who  has  authori- 
ty to  take  the  recognizance  of  persons 
charged  with  criminal  offences,  cannot 
delegate  the  power  to  another.  Butler 
v.  Foster,  14  Ala.  328. 

144.  Where  the  statute  requires  a 
recognizance,  a  sum  of  money  cannot 
be  received  by  the  Court  in  lieu  of  or 
as  a  substitute  for  bail.  Butler  v. 
Foster,  14  Ala.  323. 

145.  The  New  York  Supreme  Court 
has  the  same  power  in  relation  to  bail 
as  the  Court  of  King's  Bench  in  Eng- 
land ;  and  may  let  parties  charged 
with  criminal  offences  to  bail  in  all 
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cases  whatsoever.  But  though  the 
crime  appear  to  be  but  manslaughter, 
it  is  not  of  course  to  allow  bail.  If 
there  be  no  reasonable  doubt  of  the 
guilt  of  a  prisoner  charged  with  com- 
mitting a  felony,  he  ought  not  to  be 
bailed.  Ex  parte  Taylor,  5  Cow.  39  ; 
and  see  Com.  v.  Rutherford,  5  Rand. 
646. 

146.  The  Court  of  General  Sessions 
of  South  Carolina  has  the  same  power 
to  bail  in  all  cases  whatsoever  as  the 
Court  of  King's  Bench  in  England. 
State  v.  HSU,  1  Rep.  Const.  Ct.  242. 

147.  In  South  Carolina,  where  two 
justices,  under  the  Habeas  Corpus  Act, 
had  admitted  a  person  to  bail  who  was 
charged  in  the  warrant  with  murder,  it 
was  held  that  they  were  guilty  of  an 
escape,  and  might  be  indicted.  State 
v.  Arthur  etal.l  McMullan  456. 

148.  The  inferior  magistrates  of  the 
city  of  Philadelphia  cannot  admit  to 
bail  in  felonies  of  a  high  grade.  Com. 
v.  Keeper  of  the  Prison,  2  Ashmead  22T. 

149.  By  the  Act  of  Kentucky  of  1795, 
the  city  judge  of  Louisville  has  in  re- 
spect to  vagrants  in  that  city  the  same 
authority  as  the  Circuit  Courts  and 
justices  of  the  peace.  Frishe  v.  Com., 
6  Dana  318. 

150.  In  Alabama,  the  sheriff  has  no 
authority  to  take  a  recognizance  from 
a  person  arrested  under  a  capias  on  a 
charge  of  felony.  The  Qvvernor  v. 
Jackson,  15  Ala.  703. 

151.  The  penal  code  of  Alabama 
(Digest  601,  §  5,  6)  directs  that  when 
the  offence  for  which  the  party  is  ar- 
rested is  a  misdemeanor,  it  shall  be  the 
duty  of  the  sheriff  to  take  his  recog- 
nizance with  sufficient  sureties.  Such 
recognizance  may  be  taken  by  a  depu- 
ty-sheriff ;  and  it  need  not  be  certified 
by  the  officer.  Shreeve  et  al.  v.  the 
State,  11  Ala.  676. 

152.  In  North  Carolina,  where  a 
sheriff  arrests  a  person  for  a  breach  of 
the  peace,  he  has  no  right  to  take  his 
recognizance  to  keep  the  peace,  but 
must  carry  the  offender  before  a  judge 
or  justice,  who  may  commit  or  bail 
him.    8tate  v.  Hill,  3  Iredell  398. 

158.  Under  the  statute  of  Arkansas, 
when  an  indictment  is  for  a  bailable 
offence,  the  sheriff  is  authorized  to  take 
a  recognizance  when  the  sum  for  which 


bail  is  required,  is  endorsed  on  the 
writ ;  and  he  may  take  bond  and  secu- 
rity where  no  such  indorsement  is  made. 
Gray  v.  the  State,  5  Arkansas  265. 

154.  In  North  Carolina,  a  sheriff  has 
no  authority  to  take  a  recognizance  ; 
and  where  he  attempted  to  do  so,  the 
instrument  was  held  to  be  but  a  sim- 
ple obligation  The  State  v.  Miles,  2 
Dev.  555. 

155.  In  Mississippi,  the  sheriff  is  not 
allowed  to  take  recognizance  when  the 
process  is  returnable  forthwith  ;  but 
when  the  prisoner  is  only  required  to 
appear  at  a  distant  day,  it  is  compe- 
tent for  him  to  do  so.  Moss  v.  the 
State,  6  How.  MiBS.  Rep.  298. 

156.  In  Tennessee,  a  sheriff  has  no 
power  to  take  bail  for  the  appearance 
of  prisoners  committed  for  offences,  ex- 
cept such  as  is  given  by  statute  ;  and 
he  is  prohibited  from  taking  bail  where 
the  examining  magistrate  has  deter- 
mined that  the  offence  is  not  bailable. 
State  v.  Horn,  Meigs'  Rep.  473. 

157.  In  Connecticut,  the  sheriff  has 
power  to  admit  to  bail  one  committed 
by  a  justice  for  not  finding  sureties. 
Dickinson  v.  Kingsbury,  2  Day  1. 

158.  In  Tennessee,  a  deputy  sheriff 
has  no  power  to  take  bail.  The  State 
v.  Edwards,  4  Humph.  226. 

159.  By  the  act  of  Tennessee  of  1809, 
ch.  6,  sec  2,  the  sheriff  is  authorized  to 
take  bail  in  cases  where  the  principal 
may  be  surrendered  by  his  sureties. 
By  the  act  of  1831,  ch.  4,  sec.  1,  the 
sheriff  is  authorized  to  take  bail  in  all 
criminal  cases  where  the  accused  has 
been  committed  to  jail  for  want  of 
surety.  These  are  the  only  statutes  in 
Tennessee  which  authorize  the  sheriff 
to  take  bail  in  criminal  cases.  He  can 
only  take  bail  in  the  given  cases  men- 
tioned in  these  statutes.  He  must, 
therefore,  recite  in  the  recognizance 
the  state  of  facts,  upon  the  existence 
of  which  his  authority  to  take  the  bail 
is  founded.  Otherwise  the  Court  can- 
not see  that  the  recognizance  was  en- 
tered into  before  an  officer  having  by 
law  power  to  take  it.  Green  J.  State 
v.  Edwards,  4  Humph.  226. 

160.  A  jailer  has  no  authority  to 
take  recognizances  in  criminal  cases, 
although  he  may  do  so  in  Kentucky  in 
civil  cases,  under  the  statute  of  1812. 
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Dig.  678,  Com.  v.  Lee,  3  J.  J.  Marsh. 
618. 

161.  Under  the  act  of  North  Caro- 
lina of  1794  (Rev.  Sts.  c.  62,  97),- an 
oral  request  by  a  plaintiff  in  a  warrant 
to  an  officer  to  take  bail  is  sufficient  to 
justify  him  in  insisting  on  bail ;  but  an 
officer,  by  virtue  of  his  office,  is  not  an 
agent  of  the  plaintiff  for  exacting  bail, 
and  it  may  be  doubted  whether  he  can 
become  an  agent  for  that  purpose. 
State  v.  Kirby,  4  Iredell  90. 


to  the  State.     State  Treasurer  v.  Rice, 
et  al.,  11  Vt.  Rep.  389. 

168.  In  Connecticut,  a  justice  of  the 
peace  has  the  power  to  require  sureties 
of  the  peace  and  good  behavior  of  a 
person  charged  with  keeping  a  bawdy 
house  ;  and  on  failure  of  compliance 
with  such  order,  may  commit  the  of- 
fender to  prison  for  a  term  not  exceed- 
ing thirty  days.  Darling  v.  Hubbell,  9 
Oonn.  350. 

169.  But  where  the  offence  alleged 
in  the  complaint  was  that  of  keeping  a 
bawdy  house,  and  the  defendant  was 
found  guilty  of  that  specific  offence 
alone,  and  thereupon  an  order  was 
made  not  to  keep  or  frequent  bawdy 
houses,  it  was  held  that  such  order  was 

162.  In  Illinois,  justices  of  the  peace  illegal,  and  a  bond  taken  in  conformity 
have  power  to  take  recognizances  in  |  thereto,  void.    lb. 


V. 


Power  of  a  Justice  of  the  Peace  to 
take  Bail. 


all  cases  where  the  offence  is  bailable, 
McFarlan  v.  the  People,  13  111.  9. 

163.  In  Kentucky,  where  a  free  per- 
son is  arrested  on  a  criminal  charge,  a 
justice  of  the  peace  may  take  bail  for 
his  appearance  at  the  Circuit  Court  on 
the  first  day  of  the  next  succeeding 
term.     Hostetterv.  Com.,  12  B.  Mon.  1. 

164.  In  Virginia,  after  the  prisoner 
had  been  sent  to  a  court  of  record  for 
trial,  a  justice  of  the  peace  has  no  right 
to  admit  to  bail.  Hatrdett  v.  Com.,  3 
Gratt.  82.  The  justice  can,  however, 
take  bail  after  the  examining  court  has 
decided  that  the  prisoner  is  bailable, 
and  fixed  the  amount  of  bail.  lb.  But 
it  must  appear  on  the  record  that,  the 
prisoner  was  bailable.  lb. 

165.  Whether  two  justices  of  the 

?eace  are  authorized  under  the  New- 
rork  statutes  relative  to  disorderly 
persons,  to  take  the  recognizance  after 
the  filing  of  the  record,  and  previous 
to  the  commitment  of  the  offender, 
— qucre.    People  v.  Brown,  23  Wend.  47. 

166.  In  Ohio,  a  justice  of  the  peace 
who  has  bound  over  one  charged  with 
crime,  has  no  power  to  cancel  the  re- 
cognizance and  discharge  the  accused. 
Benjamin  v.  Garee,  Wright  450. 

167.  In  Vermont,  a  justice  of  the 
peace,  upon  the  complaint  of  a  private 
individual  for  a  felony  or  misdemeanor, 
may  arrest,  bind  over,  or  commit  for 
trial.  But  unless  the  complainant  has 
a  pecuniary  interest  in  the  conviction 
of  the  offender,  the  bond  must  be  taken 


170.  Where  a  justice  of  the  peace 
had  authority  to  hear  a  complaint  and 
take  a  recognizance  only  in  the  ab- 
sence of  the  police  justice,  residing  in 
the  same  town,  it  was  held  that  the 
legal  presumption  in  the  absence  of 
proof,  was  that  the  justice  of  the  peace 
did  not  transcend  his  jurisdiction.  Peo- 
ple v.  Mack,  1  Parker  567. 

171.  Under  the  statute  of  Vermont, 
authorizing  justices  of  the  peace  to 
commit  or  bind  over  for  trial,  it  is  suffi- 
cient for  him  to  return  a  copy  of  the 
recognizance,  the  statute  not  requiring 
any  return  of  the  original  recogniz- 
ance to  be  made  to  the  court  before 
which  the  accused  is  to  appear.  Treas- 
urer v.  Pierce,  2  Chipman  106. 

172.  In  South  Carolina,  two  justices 
of  the  peace  have  a  right  to  let  to  bail 
a  prisoner  brought  before  them  on  a 
charge  of  felony  ;  but  not  after  he  has 
been  committed.  Barton  v.  Keith,  2 
Hill  S.  C.  537. 

173.  A  justice  of  the  peace  may  let 
a  prisoner  to  bail  at  an  adjourned 
examination.  Potter  v.  Kingsbury,  4 
Day  98. 

174.  A  justice  of  the  peace  in  Massa- 
chusetts has  no  right  to  take  bail  from 
one  charged  with  homicide.  Com*  v. 
Loveridge,  11  Ohio  Rep.  337.  Neither 
can  he  let  to  bail  one  convicted  of  fel- 
ony who  escapes  before  sentence  into 
another  State,  and  is  subsequently 
brought  back.  Com.  v.  Otie,  16  Mass. 
198. 
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175.  A  justice  of  the  peace  has  no 
authority  to  let  to  bail  a  prisoner  com- 
mitted by  another  justice.  Com.  v. 
Canada,  13  Pick.  86. 

176.  In  Massachusetts  a  justice  of 
the  peace  cannot  admit  to  bail  for  an 
offence  which  may  be  proceeded  against 
as  well  by  action  or  information  qui 
tam,  as  by  indictment.  Com.  v.  Cheney \ 
6  Mass.  847. 


VI.  Timb  when  Bail  is  to  be  Entered-— 
Place  where  it  Must  be  Taken — 
Bail  on  a  Peace  Warrant — Excessive 
Bail — Justification  of  Sureties — 
Special  Bail. 


177.  Where  a  prisoner  had  been  con- 
victed of  felony  in  one  county  and  sen- 
tenced to  the  State  prison,  but  escaped 
and  was  arrested  on  a  charge  of  a  simi- 
lar offence  subsequently  committed  in 
another  county,  bail  in  the  latter  case 
was  refused.  State  v.  Burrows,  Kirby 
259. 

178.  In  case  an  indictment  is  quash- 
ed because  it  was  found  by  a  grand 
jury  summoned  by  the  sheriff  without 
process,  the  defendant  must  be  held  to 
bail  to  appear  before  the  next  Court  of 
Oyer  and  Terminer.  Nichols  ads.  the 
State,  2  South.  539. 

179.  In  South  Carolina,  although  in 
minor  offences  it  is  customary  to  admit 
persons  after  conviction  to  bail,  where 
motions  for  new  trial  or  in  arrest  of 
judgment  are  made  ;  yet  after  convic- 
tion of  an  infamous  crime,  and  motion 
for  a  new  trial  or  in  arrest  of  judgment, 
bail  will  not  be  allowed.  State  v.  Con- 
nor, 2  Bay  34. 

180.  The  power  to  bail  after  convic- 
tion, existed  at  Common  Law.  Davis  v 
the  State,  6  How.  Miss.  Rep  399,  and 
see  Slate  v.  Hill,  3  Brevard  89. 

181.  In  Mississippi,  where  the  pun- 
ishment is  only  fine  and  imprisonment, 
the  Court  will  allow  bail  after  convic- 
tion, when  the  peculiar  circumstances 
of  the  case  would  &eem  to  justify  it. 
But  the  power  of  the  judges  to  take 
bail  after  conviction,  will  be  exercised 
with  great  caution,  and  only  in  minor 
offences.  Davis  v.  the  State,  6  How. 
Miss.  Rep.  399. 


182.  Where  a  prisoner  is  arrested 
by  virtue  of  a  warrant  endorsed  pur- 
suant to  2  N.  Y.  Rev.  Sts.  707,  sec.  5, 
for  an  offence  punishable  by  imprison- 
ment in  the  State  prison,  he  cannot 
be  let  to  bail  in  the  county  where 
the  arrest  is  made,  but  must  be  taken 
back  to  the  county  in  which  the  war- 
rant was  issued.  Clarke  v.  Cleveland, 
6  Hill  344. 

183.  When  a  party  is  taken  on  a 
peace  warrant  and  bound  to  appear  at 
court,  such  court  cannot  review  the 
judgment  of  the  magistrate  below  al- 
lowing costs.  State  v.  Wilson,  1  Jones' 
N.  Car.  650. 

184.  Where  the  accused  was  charg- 
ed with  embezzlement  to  the  amount  of 
between  seventy  and  eighty  thousand 
dollars,  bail  in  the  sum  of  twenty-five 
thousand  dollars  was  held  not  to  be 
excessive.  Snow  ex  parte,  1  Rhode 
Island  Rep.  360.. 

185.  The  offence  of  denying,  delaying, 
or  obstructing  bail,  where  it  ought  to 
be  granted,  was  not  only  known  at 
Common  Law,  but  was  punishable  by 
action  at  the  suit  of  the  party  wrong- 
fully imprisoned,  as  well  as  by  indict- 
ment at  the  suit  of  the  king.  Yet  to 
constitute  this  offence  by  requiring  ex- 
cessive bail,  it  must  have  been  mani- 
fest that  either  the  number  or  the  sum 
required,  was  unreasonable  :  for  the 
officer  who  demanded  them  was  at  the 
same  time  liable  if  he  accepted  insuffi- 
cient bail.  Woodbury,  J.  Evans  v.  Fos- 
ter, 1  New  Hamp.  Rep.  374. 

186.  Bail  in  the  sum  of  two  thousand 
dollars  on  a  charge  of  perjury — like- 
wise on  a  charge  of  stealing  property 
to  the  value  of  five  hundred  dollars, 
is  not  excessive.  Evans  v.  Foster,  1 
New  Hamp.  Rep.  374. 

187.  Sureties  for  the  accused's  ap- 
pearance to  answer  an  indictment,  &c., 
must  justify,  when  required  by  the  dis- 
trict attorney.  The  People  v.  Vermil- 
yea,  7  Cow.  108. 

188.  Special  bail  has  the  right  to 
arrest  his  principal  anywhere  and  at 
any  time,  to  render  him  in  discharge 
of  the  bail.  The  bail  may  make  the 
arrest  himself  or  may  delegate  the 
power  to  another,  or  others  in  writing, 
to  make  the  arrest  for  him.  Either  the 
bail  or  his  deputy  may  call  in  the  aid 
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of  others  in  making  the  arrest ;  but 
such  aid  must  be  rendered  in  presence 
of  the  person  authorized  to  make  the 
arrest.  State  v.  Mahon,  3  Harrington 
568,  per  Booth,  C.  J. 

189.  The  force  of  a  special  bail-piece 
ceases  when  the  party  is  arrested  on  a 
ca.  sa.,  though  the  prisoner  escape  and 
he  cannot  afterwards  be  surrendered 
by  his  special  bail.  Ex  parte  Badgley, 
7  Cow.  472. 


VII.  Bail  in  cases  or  Murder — Homi- 
CIDE — Gaming — Treason — Piracy — 
Counterfeiting  and  Forgery— Bur- 
glary— Mayhem — Slaves. 

j  190.  Where  a  prisoner  indicted  for 
murder,  after  the  case  has  been  con- 
tinued by  the  State,  and  at  the  same 
term,  applies  for,  and  obtains  a  change 
of  venue,  the  continuance  is  necessarily 
set  aside  and  will  not  authorize  him, 
upon  the  case  being  continued  by  the 
State  in  the  court  to  which  it  is 
transferred,  to  claim,  as  a  matter  of 
right,  that  he  be  admitted  to  bail,  on 
the  ground  that  the 'State  has  twice 
continued  the  cause.  Ex  parte  John- 
son, 18  Ala.  414.  ^  / 

191.  Whereupon  the  trial  of  one  »f 
two  several  indictments  for  murder, 
the  accused  is  acquitted,  he  will  be  let 
to  bail  on  the  second  indictment,  on 
the  ground  that  the  acquittal  affords 
such  a  presumption  of  his  innocence  of 
the  identical  charge  reiterated  in  the 
second  indictment,  as  to  warrant  the 
Court  in  taking  his  recognizance. — 
State  v.  Summons,  19  Ohio  139  ;  and 
see  Green's  case,  2  Leigh  6*17. 

192.  Bail  refused  a  prisoner  against 
whom  a  true  bill  for  murder  was  found 
at  the  term  during  which  he  surrendered 
himself  and  demanded  his  trial ;  and 
the  State  allowed  to  continue  the  case 
for  want  of  witnesses.  State  v.  Holmes, 
8  Strobh.  272. 

193.  Under  the  ordinance  of  Con- 
gress of  1787,  relative  to  the  North- 
west Territory,  one  arrested  upon  an 
indictment  for  murder  is  not  entitled 
to  bail.  Hight  v.  United  States,  1  Mor- 
ris 407. 

194.  In  Kentucky,  the  accused  on  a 
charge  of  murder  is  entitled  to  bail 


when  the  proof  of  his  guilt  is  not  evi- 
dent, nor  the  presumption  great.  UU 
lery  v.  Com,,  8  B.  Mon.  Rep.  3. 

195.  Where  a  person  who  had  been 
indicted  for  murder,  was  in  extreme 
ill  health,  which  was  so  aggravated  by 
his  confinement  as  to  endanger  his  life, 
it  was  held  to  be  good  cause  for  ad- 
mitting him  to  bail.  Semmes'  case,  11 
Leigh  605. 

196.  A  prisoner  held  under  an  indict- 
ment for  murder  cannot  be  bailed  on 
ex  parte  testimony.  State  v.  Dew,  1 
Taylor  142. 

197.  By  the  17th  section  of  the  1st 
article  of  the  Constitution  of  Alabama, 
it  is  declared  that  "  all  persons  shall, 
before  conviction,  be  bailable  by  suffi- 
cient securities,  except  for  capital  of- 
fences, where  the  proof  is  evident,  or 
the  presumption  great,"  Ac.  Under 
this  constitutional  provision,  it  is  clear- 
ly competent  for  the  Court,  in  a  case 
where  "the  proof  is  not  evident,  or 
the  presumption  great,"  to  admit  to 
bail  a  prisoner  charged  with  murder, 
even  though  it  appears  on  oath  or  affir- 
mation that  the  witnesses  for  the  State 
could  not  be  produced.  Collier,  C.  J. 
Ex  parte  Simonton,  9  Porter  390. 

198.  Where  a  prisoner  is  indicted 
for  murder  in  the  first  degree,  he  may 
sue  out  a  writ  of  habeas  corpus  to  be 
let  to  bail,  and  upon  proof  that  he  is 
guilty  of  a  bailable  homicide,  he  should 
be  allowed  bail.  Lumm  v.  Stale,  3 
Ind.  293. 

199.  By  the  statute  of  Missouri,  homi- 
cide in  all  its  grades  except  the  first, 
is   bailable.    Shore  v.  State,  6  Mo.  640. 

200.  In  North  Carolina,  when  a  man 
is  indicted  for  murder,  he  cannot  be 
bailed  upon  affidavits  taken  ex  parte. 
The  State  v.  Dew,  1  Tayl.  142. 

201.  A  recognizance  to  appear  and 
answer  to  a  charge  of  "  playing  at  a 
game  of  cards,"  is  defective,  because 
simply  "  playing  at  a  game  of  cards" 
is  not  an  indictable  offence.  Cotten  v. 
the  State,  7  Texas,  547  ;  Towsey  v.  the 
State,  8  Texas  173. 

•  202.  Where  in  Tennessee  a  judge  re- 
quired the  defendant  to  find  sureties 
that  he  would  not  gamble  for  twelve 
months,  it  was  held  that  such  Bpecial 
bond  was  not  authorized  by  law,  but 
that  a  recognizance  with  sureties  for 
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good  behavior  generally,  would  have 
been  the  proper  form  of  the  undertak- 
ing.    Estes  v.  the  State,  2  Humph.  496. 

203.  The  circumstances  must  be  very 
strong  which  will  at  any  time  induce 
the  Court  to  admit  a  person  to  bail  who 
stands  charged  with  high  treason.  U. 
8.  v.  Stewart,  2  Dallas  343 ;  but  see 
U.  S.  v.  Hamilton,  3  Dallas  17. 

204.  In  the  case  of  an  indictment  for 
piracy,  it  was  held  that  if  in  the 
opinion  of  a  skilful  physician,  the  na- 
ture of  the  prisoner's  disorder  was  such 
that  confinement  must  be  injurious, 
and  might  be  fatal,  he  ought  to  be  bail- 
ed,    if.  S.  v.  Jones,  3  Wash.  C.  C.  224. 

205.  If  a  person  accused  of  forgery 
be  confined  in  prison,  he  will  be  ad- 
mitted to  bail  at  the  second  court,  if 
no  indictment  has  been  found  against 
him.     State  v.  Buych,  2  Bay  563. 

206.  In  North  Carolina,  after  convic- 
tion for  passing  counterfeit  money,  it 
was  held  that  the  prisoner  was  not  en- 
titled to  be  bailed  as  a  matter  of  right ; 
but  that  it  rested  in  the  sound  discre- 
tion of  the  judge  before  whom  the  ap- 
peal was  taken.  State  v.  Rutherford, 
12  Hawks  453. 

201.  Where  upon  an  indictment  for 
burglary,  the  prosecuting  attorney  was 
unwilling  to  go  to  trial  upon  the  evi- 
dence he  possessed,  the  prisoner  was 
bound  in  his  own  recognizance  to  ap- 
pear for  trial  at  the  next  term.  Com. 
v.  Phillips,  16  Mass.  423. 

208.  Upon  indictment  for  mayhem, 
if  the  offence  be  aggravated,  and  there 
be  no  mitigating  circumstances,  bail 
will  not  be  taken.  State  v.  Mains, 
Coxe  335. 

209.  A  statute  of  Kentucky,  of  1800, 
(2  Sitt.  Sans.  418,)  provided  that  when 
any  #lave  was  imprisoned,  under  that 
act,  the  owner  of  the  slave  might  bail 
him,  in  those  cases  in  which  free  per- 
sons were  bailable.  Ready  v.  Com., 
9  Dana  38. 

210.  In  Kentucky,  although  volun- 
tary manslaughter  by  a  slave  is  made 
punishable  by  death,  yet  he  will  be  en- 
titled to  the  privilege  of  bail,  unless  the 
court  is  of  opinion  that  the  facts  con- 
duce to  a  strong  presumption  of  guilt. 
Ready  v.  Com.,  9  Dana  38. 


VIII.  Discharging  Bail. 

211.  The  surrender  by  sureties  of 
their  principal,  on  a  recognizance  to 
answer  a  criminal  charge,  though  it 
releases  them  from  liability  on  the  re- 
cognizance, does  not  discharge  the 
principal.  Lorance  v.  the  State,  1  Carter 
359. 

212.  The  arrest  by  a  private  person 
of  one  under  recognizance  to  appear 
and  answer  for  a  criminal  offence,  with- 
out any  deputation  or  authority  in 
writing,  is  illegal,  and  does  not  there- 
fore discharge  the  recognizance.  Peo- 
ple v.  Moore,  2  Douglas  1. 

213.  Where  the  recognizance  is  for- 
feited by  the  failure  of  the  defendant 
to  appear,  and  he  appears  at  the  suc- 
ceeding term,  the  Court,  for  good 
cause  shown  by  the  defendant  why  he 
failed  to  comply  with  the  condition  of 
the  recognizance,  may  discharge  it. 
U.  S.  v.  Feely,  1  Brock.  255. 

214.  Where  upon  a  charge  of  bas- 
tardy, the  defendant  appeared  by  at- 
torney, and  induced  the  Court  errone- 
ously to  quash  Ae  recognizance,  it  was 
held  that  it  did  not  extinguish,  the  re- 
cognizance ;  but  the  defendant  was 
allowed  a  reasonable  time  to  appear  in 
discharge  of  it.  Com.  v.  Thompson,  3 
Litt.  284. 

215.  In  Indiana,  where  a  prisoner  is 
bound  over  by  a  justice  of  the  peace 
to  appear  and  answer  at  the  Circuit 
Court,  his  surety  cannot  discharge  him- 
self by  surrendering  his  principal  to 
the  justice  ;  but  he  may  do  so  by  mak- 
ing a  surrender  to  the  sheriff.  Stegars 
v.  the  State,  2  Blackf.  104. 

216.  The  bail  will  not  be  exonerated 
by  the  surrender  of  the  principal  to  a 
deputy  sheriff.  State  v.  he  Cerf,  1 
Bailey  410. 

217.  The  Circuit  Court  of  the  United 
States  has  no  power  to  issue  a  habeas 
corpus  for  the  purpose  of  surrendering 
a  principal  in  discharge  of  his  bail, 
when  the  principal  is  in  confinement 
under  the  process  of  a  State  court ;  but 
it  will,  in  its  discretion,  respite  the  re- 
cognizance. U.  S.  v.  French,  1  Galli- 
son  1. 

218.  Where  there  is  a  verdict  of  ac- 
quittal, and  the  defendant  is  out  on 
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bail,  his  recognizance  is,  ipso  facto,  dis- 
charged without  any  further  entry. 
Mills  v.  AT  Coy,  4  Cow.  406. 

219.  Where  the  recognizance  is  for 
the  personal  appearance  of  the  defend- 
ant in  court,  on  the  first  day  of  the 
next  term,  and  the  surrendering  him- 
self in  custody  to  answer  a  charge  of 
felony,  bare  appearance  before  the 
court  on  the  first  day  is  not  a  com- 
pliance with  the  condition  of  the  re- 
cognizance ;  nor  will  anything  avail  to 
discharge  it,  other  than  the  surrender  of 
himself  into  custody  to  answer  the  fel- 
ony charged.  Starr  v.  Com.,  1  Dana  243. 

220.  Where  a  prisoner  who  had  been 
bound  in  recognizance  to  appear  at  the 
Oyer  and  Terminer,  made  default,  he 
having  shown  that  he  appeared  at  a 
subsequent  Court  of  Quarter  Sessions, 
and  was  tried  and  acquitted,  his  bail 
were  discharged  on  payment  of  costs. 
State  v.  Saunders,  et  alt,  3  Halst,  ITT. 

221.  After  the  default  of  the  prin- 
cipal has  been  recorded,  his  bail  may 
be  discharged  upon  showing  to  the 
satisfaction  of  the  Court,  by  affidavits, 
that  the  prisoner  could  not  on  account 
of  sickness  appear  at4he  proper  court. 
Com.  v.  Craig,  6  Rand.  T31. 

222.  Where,  upon  a  complaint  for  a 
libel,  the  grand  jury  return  "  no  bill," 
the  defendant  is  not  entitled,  as  a  mat- 
ter of  course,  to  a  discharge  from  his 
recognizance,  but  a  new  bill  may  be 
preferred  against  him,  without  assign- 
ing any  cause.  Fitch  v.  the  State,  2 
Nott  &  M'Cord  558. 

223.  Where  the  governor  of  one  State, 
on  the  demand  of  a  governor  of  another 
State,  surrendered  a  person  who  had 
been  previously  arrested  for  murder  in 
the  former  State,  and  bound  over,  and 
who  was  on  bail  at  the  time  of  the  de- 
mand made,  it  was  held  that  the  deliv- 
ery of  him  by  the  latter  State  to  the 
constituted  authorities  of  the  former, 
discharged  the  bail  from  his  recogni- 
zance.     State  v.  Allen,  2  Humph.  258. 

224.  Bail  may  surrender  their  prin- 
cipal, and  be  discharged  from  their 
recognizance  in  criminal  as  well  as 
civil  cases.  Harp.  v.  Osgood,  2  Hill 
216,  per  Bronson,  J. 

225.  Where  a  prisoner  was  recognized 
to  appear  at  the  next  term  and  not  at 
the  succeeding  sessions,  it  was  held 


that  he  was  to  be  discharged  at  the 
end  of  the  term.     Keefkaver  v.  Com., 

2  Pennsylvania  240. 

226.  A  person  under  recognizance 
on  a  criminal  charge  is  not  entitled  as 
of  course  to  a  discharge,  although  no 
indictment  be  found.  Champlam  v. 
the  People,  2  Comstock  82. 

227.  The  discharge  of  the  sureties 
will  not  discharge  the  principal.  Lo- 
rance  v.  the  State,  1  Smith  3T7. 

228.  Where  a  party  has  been  bound 
over  to  keep  the  peace,  and  no  indict- 
ment is  preferred  or  continuance  had, 
such  failure  operates  as  a  discon- 
tinuance, and  discharges4  the  accused. 
Goodwin  v.  the  Governor,  1  Stew,  and 
Port.  465. 

229.  A  prisoner  bound  over  to  ap- 
pear on  the  first  day  of  the  next  court, 
must  appear  at  the  first  court  actually 
held  ;  and  a  failure  to  hold  the  court 
at  the  regular  time  will  not  discharge 
him.     Com.  v.  Cayton,  2  Dana  138. 

230.  The  entry  of  a  noi.  pros,  does  not 
put  an  end  to  the  case,  nor  entitle 
the  party  to  a  discharge  from  cus- 
tody, nor  'his  bail  to  a  discharge  from 
his  recognizance.      State  v.  Haskett, 

3  Hill's  S.  C.  Rep.  95. 

231.  Bail  may  be  discharged  by  the 
act  of  God,  as  the  death  of  the  princi- 
pal ;  or  by  the  act  of  the  law,  as  by  the 
conviction  and  transportation  or  im- 
prisonment of  the  principal  for  felony, 
which  puts  it  out  of  the  power  of  the 
bail  to  surrender  him.  Canby  v.  Grif- 
fin, 3  Harrington  333. 

232.  Where  the  accused  has  failed 
to  comply  with  his  recognizance,  and 
the  recognizance  has  been  forfeited  of 
record,  the  surety  cannot,  as  a  matter 
of  right,  discharge  himself  from  liabil- 
ity by  a  surrender  of  the  principal, 
though  the  Court  may,  in  its  discretion, 
receive  a  surrender,  and  remit  the 
penalty  in  whole  or  in  part.  Com.  v. 
Johnson,  3  Cush.  454. 

233.  It  is  competent  for  the  Court  to 
vacate  a  void  recognizance  at  any  time. 
Butler  v.  the  State,  12  SmedesA  Marsh. 
Rep.  4T0. 


IX.   Forfeiture  of  Rscooiozahob. 
234.  When  the  clerk  through  neg- 
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lect  has  omitted  to  record  the  forfeiture 
of  a  recognizance,  it  may  be  entered 
nunc  pro  tunc.  Rhodes  v.  Com.,  3  Harris 
272.  And  see  McFdulan  v.  the  People, 
13  111.  9. 

235.  A  recognizance  was  condition- 
ed for  the  appearance  of  W;  H.  6.,  and 
the  indictment  was  presented  against 
H.  6.,  and  a  forfeiture  of  the  recogniz- 
ance entered  for  his  non-appearance. 
Held  that  this  did  not  show  any  breach 
of  the  obligation.  Hopkins  v.  Walter, 
11  111.  542. 

236.  Where  by  the  condition  of  the 
recognizance  the  accused  is  not  only 
to  appear,  but  not  to  depart  without 
leave  of  the  Court,  and  to1  abide  the 
order  and  judgment  thereof,  if  he  do 
not  comply  with  the  judgment  against 
him,  the  recognizance  will  be  forfeited. 
State  v.  Whitson,  8  Blackf.  178. 

231.  A  recognizance  to  appear  on 
the  first  day  of  the  term,  is  forfeited  by 
the  failure  of  the  cognizer  to  appear 
on  that  day  ;  and  his  appearance  on  a 
subsequent  day  of  the  term  will  not 
save  his  recognizance.  .  Sfyore  v.  the 
State,  6  Mo.  640. 

238.  When  two  forfeitures  of  a  re- 
cognizance are  entered  at  .different 
terms  of  the  same  court,  the  last  entry 
may  be  treated  as  mere  surplusage* 
State  v.  Pepper,  8  Mo.  249. 

239.  Where  the  prisoner  who  has 
given  bail  to  appear  to  answer  to  an 
indictment,  appears,  and  is  discharged 
by  judgment  of  court,  and  the  judg- 
ment is  subsequently  reversed  and  the 
prosecution  proceeded  with,  his  neg- 
lecting to  appear  to  answer  to  the  in- 
dictment will  not  forfeit  the  recognizr 
ance.  State  v.  Murphy^  10  Gill  & 
Johns.  365. 

240.  Where  the  performance  of  the 
condition  contained  in  a  bond  or  re- 
cognizance has  been  rendered  impos- 
sible by  the  act  of  God,  of  the  law,  or 
of  the  obligee,  the  default  will  be  ex- 
cused. The  People  v.  Bartlett,  3  Hill 
570. 

241.  Where  a  recognizance  has  been 
taken  for  the  personal  appearance  of 
the  defendant  at  court,  his  neglect  to 
appear  will  be  a  forfeiture  of  the  re- 
cognizance. Com.  v.  McNeill,  19  Pick. 
122. 

242.  Although  the  recognizance  is 

5  . 


continued  by  statute  from  term  to  term, 
a  forfeiture  cannot  be  taken  at  a  sub- 
sequent term  without  notice.  Moss  v. 
the  State,  6  How.  Miss.  298. 

243.  Where  a  recognizance  was  en- 
tered in  January,  1851,  and  at  a  Court 
of  Sessions  held  in  June  following,  M* 
was  defaulted,  and  his  recognizance 
declared  forfeited  and  ordered  to  be 
prosecuted,,  and  it  appeared  that  a  reg- 
ular term*  of  the  Court  of  Sessions 
had  been  held  at  that  place  in  March 
of  the  same  year,  though  no  jury  had 
been  summoned  to  attend  at  said  March 
term,  it  was  held  that  there  had  been 
no  breach  of  the  condition  of  the  re- 
cognizance. People  v.  Derby,  1  Park. 
Crim.  392. 

244.  Where  a  defendant  was  indict- 
ed for  perjury  and  neglected  to  appear 
at  the  circuit  because  he  could  not 
procure  certain  testimony ;  on  mo- 
tion to  escheat  his  recognizance,  it  was 
ordered  that  the  motion  be  granted 
unless  within  thirty  days  he  should 
give  a  new  recognizance  to  appear 
at  the  next  Circuit.  The  People  agt> 
Winchell,  7Cow4160. 

245.  Where  a  recognizance  -  is  not 
conditioned  for  the  appearance  of  the 
prisoner  on  any  particular  day,  he  is 
not  bound  to  appear,  nor  his  bail  to 
produce  him  on  the  first  day  of  the 
court,  but  has  the  whole  term  to  enter 
his  appearance.  Griffin  v.  Com.,  Litt. 
Sel.  Cas-31. 

246.  A  prisoner  was  bound  over  to 
appear  at  the  "  April  criminal  term." 
The  next  term  of  the  criminal  court  - 
succeeding  the  date  of  the  recogni- 
zance, was  in  May  and  not  April.  In 
June  there  was  a  Common  Law  court,, 
when  he  was  called  and  failed  to  ap- 
pear. Held  that  there  was  no  forfeit- 
ure of  the  recognizance.  Thwrston,  it 
at.  v.  Com.  3  Dana  224. 

247.  Where  a  person  bound  over  to- 
keep  the  peace  commits  an  act  of  vio- 
lence out  of  the  State,  it  is  no  breach 
of  hiB  recognizance.  Key  v.  Com.,  & 
Bibb  495. 

248.  In  Kentucky,  where  one  is 
bound  in  a  recognizance  to  the  State,  it 
is  not  necessary  to  the  entering  of  his 
default,  that  he  should  be  called.  But 
it  is  incumbent  on  him  to  appear  and 
have  his  appearance  recorded  as  a  dis- 
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charge  of  the  recognizance  ;  and  that 
he  did  not  appear  is  a  negative  which 
the  State  is  not  bound  to  prove.  Lee- 
per  v.  Com.,  Litt.  Sel.  Cas.  102. 

249.  Whereupon  a  charge  of  assault 
with  intent  to  commit  a  rape,  the  pris- 
oner was  bound  over  for  trial  before 
the  Superior  Court  in  a  bond,  the  con- 
ditions of  which  was  that  "  the  pris- 
oner should  appear  before  said  court 
and  abide  final  judgment  on  said  com- 
plaint ?%\t  was  held  that  the  failure 
of  the  prisoner  to  appear  and  answer 
to  an  information  filed  against  him  by 
the  district  attorney  for  the  offence 
charged  in  the  complaint,  was  no  for- 
feiture of  the  bond.  Kingsbury  agt. 
Clark,  1  Conn.  406. 

250.  Where  a  recognizance  is  enter- 
ed into  for  the  prisoner's  appearance 
on  the  first  day  of  the  term,  his  failure 
to  attend  on  that  day  is  a  forfeiture  ; 
and  his  sureties  will  be  liable  even 
though  no  indictment  be  found  against 
him  1  but  if  he  appear  during  the 
term,  the  sureties  may  be  discharged. 
Adair  v.  the  State,  1  Blackf.  202. 

251.  It  is  essential  to  a  breach  of 
the  recognizance  that  the  party  who  is 
recognized  to  appear  should  be  sol- 
emnly called  before  his  default  is  en- 
tered ;  and  it  must  be  clearly  proved 
that  the  party  was  called  and  warned, 
and  neglected  to  appear.  Dillingham 
v.  the  United  Slates,  2  Wash.  C.  C.  Rep. 
422. 

252.  A  recognizance  conditioned  for 
the  appearance  of  a  party  at  one  day, 
is  not  forfeited  by  his  failure  to  appear 
at  another  day  to  which. the  holding  of 
the  court  was  changed  by  a  law  passed 
after  the  taking  of  the  recognizances, 
the  law  containing  no  provision  that 
recognizances  should  be  returned  and 
parties  appear  on  that  day.  Whether 
such  a  provision  would  have  made  any 
difference,  quere.  State  v.  Melton, 
Buebe,  N.  C.    lb.  426. 

253.  The  fact  that  a  defendant  is 
sick,  constitutes  no  reason  for  his  non 
appearance  in  obedience  to  his  recog- 
nizance ;  but  it  will  excuse  the  bail 
from  a  surrender  of  him  at  the  sub- 
sequent term.  State  v.  Edwards,  4 
Humph.  226. 

254.  In  order  to  make  bail  liable  in 
a  criminal  case,  the  record  must  show 


that  the  principal  was  called  and  did 
not  appear.  Park  v.  the  State,  4  Geo. 
Rep.  329. 

255.  The  statute  of  New  York  of 
1844,  which  provides  that  all  recogni- 
zances given  in  the  city  and  county  of 
New  York,  to  answer  a  criminal  charge, 
on  being  forfeited,  shall  be  filed  by  the 
district  attorney,  together  with  a  cer- 
tified copy  of  the  order  of  the  Court 
forfeiting  the  same,  in  the  office  of  the 
county  clerk,  and  docketed  as  if  the 
same  were  the  transcript  of  a  judg- 
ment-record for  the  penalty,  is  not  in- 
consistent with  the  section  of  the  con- 
stitution of  1821,  which  declared  that 
trial  by  jury  in  all  cases  in  which  it 
had  been  theretofore  used  should  re- 
main inviolate  forever.  Crildersleeve  v. 
the  People,  10  Barb.  35. 

256.  The  statute  of  N.Y.,  1844,  so  far 
as  it  affects  recognizances  taken  previ- 
ous to  its  passage,  takes  away  no  right, 
but  operates  merely  in  furtherance  of 
the  remedy.  It  furnishes  a  more  speedy 
method  of  enforcing  an  existing  obli- 
gation,    lb. 


X.  Miscellaneous. 

257.  What  passed  between  the  clerk 
and  the  bail  on  the  taking  of  a  recog- 
nizance, cannot  be  shown  by  the  cer- 
tificate of  the  clerk.  People  v.  Gra- 
ham, 1  Parker  141. 

258.  In  Vermont,  by  the  Revised 
Statutes  (sec.  49,  ch.  11),  the  State's 
attorneys  have  authority  to  bring  per- 
sons accused  of  crimes  before  magis- 
trates and  cause  them  to  be  held  to 
bail.  Treasurer  of  Vermont  v.  Brooks, 
et  al.,  23  Vt.  698. 

259.  In  order  to  make  bail  in  a  crimi- 
nal case  liable,  the  record  must  show 
that  the  principal  was  called  and  did 
not  appear..  State  v.  Grigsby,  3  Yerg. 
280.  S.  P.  White,  et  a?.,  v.  the  State,  5 
Yerg.  183. 

260.  The  recognizance  must  be  for- 
feited before  it  can  be  quashed  on  mo- 
tion.    The  State  v.  Holloway,  5  Ark. 

261.  In  Pennsylvania,  the  recogni- 
zance after  forfeiture  and  judgment, 
may  be  remitted  by  the  Governor. 
Com.  v.  Denniston,  9  Watts  142. 
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262.  Where  a  party  is  under  a  re- 
cognizance he  may  be  called  on  any 
day  during  the  continuance  of  the  court, 
and  it  is  not  necessary  to  justify  a  call 
on  a  day  subsequent  to  the  first  day 
of  the  court,  that  notice  should  be  given 
to  him  or  his  bail.  The  People  v. 
Blankman,  17  Wend.  252. 

263.  A  judgment  on  a  recognizance 
for  neglecting  to  appear,  does  not  bar 
another  prosecution  for  the  same  of- 
fence.    Com.  v.  Thompson,  3  Litt.  284. 

264.  The  surety  of  a  prisoner  in- 
dicted, but  not  served  with  process, 
and  who  therefore  does  not  appear,  is 
not  liable.  People  v.S/ay/0»,Breese257. 

266.  Both  parties  should  proceed  to 
trial  according  to  the  terms  of  the  re- 
cognizance, and  whether  the  accused 
give  notice  or  not,  no  rule  need  be 
taken  on  the  part  of  the  people.  The 
People  agt  Winchell,  11  Cow.  160. 

266.  The  provisions  of  the  statute  of 
Massachusetts  of  1810,  ch.  80,  which 
authorizes  the  court  to  remit  the  whole 
or  part  of  the  penalty  of  a  recogni- 
zance, was  intended  for  cases  of  un- 
avoidable accident  or  irresistible  neces- 
sity, and  for  the  relief  of  unfortunate 
persons  who  are  induced  by  humane 
feelings  to  become  sureties  for  persons 
who  afterwards  abscond.  Com.v.  Dana, 
14  Mass.  65. 


BARRATRY. 

1.  Barratry  consists  in  wilful  acts 
or  conduct  of  the  master  or  mariners, 
done  for  some  unlawful  or  fraudulent 
purpose  contrary  to  their  duty  to  the 
owners  of  the  vessel.  The*  act  must 
be  wilful  and  not  accidental  or  caused 
by  negligence,  unless  the  negligence 
be  so  gross  as  to  amount  to  evidence 
of  fraud.  Patapsco  Lis.  Co.  v.  Coulter, 
3  Pet  222,  234. 

2.  Every  wilful  act  on  the  part  of 
the  master,  of  known  illegality,  every 
gross  malversation  in  his  office,  or 
criminal  negligence,  by  whatever  mo- 
tive induced,  whereby  the  owner  is 
damnified,  comes  within  the  legal  defi- 
nition of  barratry.  Shaw,  0.  J.  Law- 
ton  v.  The  Sun  MtU.  Ins.  Co.,  2  Oush.  500. 


3.  Dropping  anchor  and  going  ashore 
to  find  a  market  for  a  private  adven- 
ture, is  barratry.  Ross  v.  Hunter,  4 
Term.  Rep.  33. 

4.  Criminal  delay  of  the  voyage  for 
an  unlawful  purpose,  is  barratry.  Ros- 
cow  v.  Corson,  8  Taunt  684. 

6.  Intoxication  does  not  excuse  or 
qualify  acts  of  barratry.  Lawton  v. 
Sun  Mutual  Ins.  Co.,  2  Cush.  500. 

6.  Barratry  is  an  act  committed  by 
the  master  of  a  vessel,  of  a  criminal 
nature,  without  the  license  or  consent 
of  the  owner.  There  must  be  fraud 
in  the  transaction — a  selfish  and  sinis- 
ter design  for  the  master's  own  inter- 
est ;  for  if  the  act  is  done  solely  to 
benefit  the  owner,  it  does  not  consti- 
tute barratry.  Cronsillat  v.  Ball,  4  Dal- 
las 294. 

7.  If  the  master  and  mariners  of  a 
neutral  vessel  resist  the  search  of  a 
belligerent,  it  is  barratry.  Brown  v. 
Union  Ins.  Co.,  5  Day  1. 

8.  To  constitute  barratry,  a  fraudu- 
lent act  or  criminal  purpose  is  essen- 
tial.    Wiggin  v.  Amory,  14  Mass.  1. 

9.  Where  the  seamen  steal  from  the 
cargo,  it  is  barratry.  Stone  v.  Nation* 
a}  Ins.  Co.,  19  Pick.  34. 

10.  Wilful  deviation  by  the  master, 
in  fraud  of  his  owners  for  purposes  of 
his  own,  is  barratry.  VaUejo  v.  Wheeler, 
Cowp.  143. 


BARRETRY. 


1.  As  the  offence  of  being  a  com- 
mon barretor  consists  in  being  a  com- 
mon mover,  exciter,  or  maintainer  of 
suits  and  quarrels  either  in  courts  of 
justice  or  the  county,  and  as  such  char- 
acter can  be  proved  only  by  showing  a 
number  of  distinct  acts  of  misconduct, 
which  need  not  be  set  forth  or  specifi- 
ed in  the  indictment,  the  prosecutor 
must,  before  the  trial,  give  the  defend- 
ant a  note  of  the  particular  acts  of  bar- 
retry  which  he  intends  to  prove  against 
him,  and  if  he  omit  to  do  sp,  the  court 
will  not  suffer  him  to  proceed  in  the 
trial  of  the  indictment.  Shaw,  C.  J. 
Com.  v.  Davis,  11  Pick.  432. 
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2.  If  an  acquittal  or  conviction 
would  be  a  bar  to  another  indictment 
for  barratry  committed  before  the  find- 
ing of  the  indictment,  it  would  be  so 
without  regard  to  the  particular  acts 
given  in  evidence  in  support  of  the 
former  indictment.  Com.  v.  Davis,  11 
Pick.  432. 

3.  The  words  "  common  barrator," 
are  necessary  in  the  indictment,  and 
these  are  a  term  of  art  appropriated 
by  the  law  to  this  purpose.    lb. 

4.  The  indictment  may  charge  the 
defendant  generally  as  a  "common 
barrator."     lb. 

5.  Under  an  indictment  for  barre- 
try,  the  bill  of  particulars  affects  the 
proof  and  the  mode  of  trial  only  and 
not  the  indictment.  It  is  no  part  of 
the  record  and  is  not  open  to  demurrer. 
It  is  not  a  matter  of  technical  nicety  ; 
but  is  simply  to  give  notice  and  guard 
against  surprise  on  the  trial  under  the 
regulation  of  the  court,  lb. 

6.  As  the  notice  to  the  defendant 
forms  no  part  of  the  record,  it  can  fur- 
nish no  ground  for  a  motion  in  arrest 
of  judgment.  $tate  v.  Chitty,  1  Bailey 
379. 

7.  Quart.  Whether  three  acts  of 
barretry  absolutely  and  in  all  cases, 
constitute  the  perpetrator  of  them  a 
common  barrator.  Com.  v.  McCuUockt 
15  Mass.  227. 

8.  The  commencing  of  three  suits 
where  one  would  have  served  every 
justifiable  purpose,  will  not  amount  to 
barretry  unless  there  be  evidence  of  a 
malicious  design  to  harass  and  op- 
press,   lb. 

9.  An  indictment  for  barretry  will 
lie  against  a  justice  of  the  peace  for 
promoting  litigation  for  the  purpose  of 
obtaining  fees,  although  the  prosecu- 
tions excited  by  him,  may  not  have  been 
groundless.  State  v.  Chitty,  1  Bailey 
379.  And  in  order  to  show  the  motives 
with  which  suits  were  stirred  up  by 
him,  evidence  may  be  introduced  to 
show  that  the  justice  exacted  illegal 
fees  as  the  condition  of  compounding 
prosecutions.    lb. 

10.  Barretry  is  punished  by  fine  and 
imprisonment ;  and,  where  the  accused 
is  an  attorney;  his  name  will  be  struck 
from  the  rolls.  State  v.  Chitty,  1  Bai- 
ley 379. 


BASTARDY. 
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I.  Bastardy  defined  —  Statutes  re- 
specting —  C0URT8  HAVING  JURISDIC- 
TION of — Indictment  for  Bastardy. 

1.  In  North  Carolina,  a  free  person 
of  color  is  chargeable  with  the  sup- 
port of  a  bastard  child  begotten  by 
him  on  a  white  woman.  State  v.  Haith- 
cock,  11  Iredell  32. 

2.  Bastardy  is  but  a  misdemeanor, 
and  may  be  compromised  by  the  par- 
ties.    Coleman  v.  Frum,  3  Scam.  378. 

3.  If  a  married  woman  have  a  child 
born  by  an  adulterous  intercourse,  the 
nuptial  state  of  the  woman  does  not 
prevent  the  law  from  pronouncing  the 
child  a  bastard.  State  v.  Pettaway,  3 
Hawks.  623. 

4.  The  act  of  South  Carolina  of  1839 
is  a  repeal  of  the  act  of  1795,  t>n  the 
subject  of  bastardy.  State  v.  Derrick, 
1  M'Muilan  338. 

5.  The  statute  of  Kentucky  relative 
to  bastardy,  applies  to  single  women 
only.     Sword  v.  Nestor,  3  Dana  453. 

6.  In  Tennessee,  the  County  Court 
has  jurisdiction  in  bastardy  cases.  State 
v.  Ingram,  4  Hayw.  222. 

7.  When  the  child  is  born  out  of  the 
State,  no  court  in  it  will  have  jurisdic- 
tion. Tanner  v.  Allen,  Litt.  Sel.  Cas. 
25. 

8.  It  has  been  held  in  Massachusetts, 
that  these  proceediugs  properly  belong 
to  a  court  having  criminal  jurisdiction. 
Cummings  v.  Hodgdon,  13  Mete.  246  ; 
Hyde  v.  Chapm,  2  Cush.  77. 

9.  In  Georgia,  an  indictment  for 
bastardy  under  the  statute  is  sufficient, 
when  it  avers  that  the  accused  is  the 
father  of  the  child  and  refused  to  give 
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security  for  its  maintenance  and  educa- 
tion when  required  to  do  so  in  terms  of 
the  law,  by  the  magistrate  before  whom 
he  was  brought.  Walker  v.  the  State, 
5  Geo.  Eep.  491.   . 

10.  In  Georgia,  if  the  putative  father 
refuses  or  fails  to  give  security  for  the 
maintenance  and  education  of  the  child, 
he  can  be  indicted  for  a  misdemeanor. 
Locke  v.  the  State,  3  Kelly  534. 

11.  In  South  Carolina,  an  indictment 
under  the  statute  of  1795,  need  not 
aver  that  the  defendant  refused  to  give 
the  security  required  by  the  act.  State 
v.  Adams,  1  Brevard  279. 

12.  In  South  Carolina,  the  indictment 
for  bastardy  must  aver  that  the  mother 
of  the  child  is  a  white  woman.  The 
State  v.  Clements,  1  Speers  48.  And 
therefore,  where  the  indictment  only 
charged  that  the  child  was  the  issue 
of  a  single  woman,  the.  judgment  was 
arrested.  State  v.  Clark,  2  Brevard 
386.  In  South  Carolina,  under  the  act 
of  1839,  two  indictments  may  be  sus- 
tained against  the  putative  father  of 
two  bastard  children  born  at  one  birth; 
but  the  indictments  and  the  recog- 
nizances should  describe  each  child  by 
name  and  complexion,  hair  and  sex,  or 
by  some  means  of  separate  identity. 
State  v.  Derrick,  1  M'Mullan  338. 

13.  In  Maryland,  an  indictment  for 
bastardy  must  show  the  residence  of 
the  mother  and  child.  Root  v.  the 
State,  10  Gill.  &  John.  374. 

14.  An  indictment  for  bastardy  need 
not  allege  that  the  child  is  likely  to 
become  a  burthen  to  the  public,  and 
that  the  accused  refuses  to  enter  into 
a  recognizance  for  its  support.  State 
v.  McDonald,  2  M'Cord.  299. 

15.  In  Pennsylvania,  in  an  indict- 
ment for  bastardy,  the  sex  of  the  child 
must  be  stated.  Com.  v.  Pintard,  1 
Browne  59. 

16.  In  Georgia,  on  the  trial  of  the 
indictment  in  the  Superior  Court,  the 
warrant  is  evidence  to  prove  the  arrest 
of  the  defendant,  and  to  show  that  he 
was  regularly  brought  before  the 
magistrate.  Walker  v.  the  State,  5 
Geo.  491. 


II.  Complaint  for  Bastardy  ;  by  whom 

IT  MAY  BE  MADE — WARRANT   TO    ARREST 
THE  ACCUSED— ITS  REQUISITES.  * 

17.  In  Maine,  for  the  complainant  to 
be  a  witness,  it  is  not  necessary  that 
she  make  her  complaint  before  a  jus- 
tice previous  to  the  birth  of  the  child. 
Sweet  v.  Stubbs,  33  Maine  481. 

18.  The  burden  of  proving  the  in- 
constancy of  the  complainant  in  her 
accusation,  is  on  the  defendant. 
Murphy  v.  Glidden,  34  Maine  196. 

19.  Although  the  omission  of  the 
complainant  to  sign  the  complaint  at 
the  bottom,  if  objected  to  at  the  proper 
time,  might  be  good  cause  for  quash- 
ing the  proceedings  ;  yet  it  will  be 
cured  by  the  verdict.  Ramo  v.  Wilson, 
24Vt.517. 

20.  In  Massachusetts  the  complaint 
made  to  the  magistrate,  need  not  be  in 
writing.  Smith  v.  Hayden,  6  Cush. 
111. 

21.  In  Indiana,  the  affidavit  of  the 
mother  of  the  child  need  not  show  that 
she  is  a  resident  of  the  county,  or  that 
the  child  was  born  there,  or  that  it  is 
alive.  State  v.  Allen,  4  Blackf.  269. 
Beeman  v.  the  State,  5  Blackf.  165. 

22.  In  Ohio  it  must  appear  on  the 
face  of  the  complaint  that  the  mother 
of  the  child  is  an  unmarried  woman. 
Devinney  v.  the  State,  Wright  564. 

23.  It  will  not  be  a  valid  objection 
to  the  complaint  that  it  allege  the  pro- 
ceedings to  be  under  a  statute  which 
was  in  fact  repealed.  Blood  v.  Morrill, 
17  Vt.  598. 

24.  Where  the  complaint  was  not 
sworn  to — but  on  the  13th  of  January 
the  complainant  made  oath  that  on  the 
15th  day  of  the  previous  May  the  child 
was  begotten,  it  was  held  that  the  time 
was  alleged  with  sufficient  certainty. 
Marston  v.  Jenness,  12  New  Hamp.  137. 

25.  In  Connecticut,  the  woman  must 
have  accused  the  man  with  being  the 
father  of  her  child,  during  the  time  of 
her  travail.  Warner  v.  WiUey,  2  Root 
490.  Hitchcock  v.  Grant,  1  Boot  107. 
But  where  the  town  prosecutes  the 
father,  the  mother  may  be  a  witness, 
though  not  examined  during  her 
travail.    Davis  v.  Salisbury,  1  Day  278. 

26.  The  period  of  travail  for  the 
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purposes  of  the  accusation,  ceases  with 
the  birth  of  the  child.  Bacon  v.  Har- 
rington, 5  Pick.  63. 

27.  In  Massachusetts,  it  must  ap- 
pear that  the  woman  charged  the  ac- 
cused in  the  time  of  her  travail,  and 
remained  constant  in  her  accusation, 
and  this  must  appear  by  other  testi- 
mony than  her  own.  Drottrne  v.  Stimp- 
son,  2  Mass.  441.  And  the  same  thing  is 
required  in  Maine  ;  but  the  woman 
need  not  allege  this  fact  in  her  com- 
plaint. Dennett  v.  Kneeland,  6  Greenlf. 
460.  Stiles  v.  Eastman,  21  Pick.  132  ;  Mc- 
ManagUl  v.  Ross,  20  Pick.  99. 

28.  In  Massachusetts,  it  is  not  suffi- 
cient that  the  woman  accuse  the  man 
with  being  the  father  of  the  child  about 
the  time  of  her  travail,  although  she  be 
then  in  great  pain,  it  must  be  in  the 
time  of  her  travail.  ,  Com.  v.  Cole,  5 
Mass.  517. 

29.  The  charge  made  by  the  woman 
before  a  magistrate,  must  be  taken 
down  in  writing.  Mann  v.  Com.,  6  Munf. 
452  ;  Poulk  v.  Slocum,  3  Blackf.  424  ; 
Howard  v.  Overseers,  1  Rand.  464. 

30.  .In  Vermont  the  complaint  for 
bastardy  must  be  in  writing,  and  be 
signed  and  sworn  to  ;  but  the  com- 
plaint need  not  so  state.  Graves  v. 
Adams,  8  Vt.  130. 

31.  In  Vermont,  it  is  not  necessary 
that  the  woman  in  making  complaint 
should  swear  that  she  is  a  single 
woman.     Robie  v.  Mc Niece,  7  Vt.  419. 

32.  In  Indiana,  any  single  woman, 
a  resident  of  the  State,  may  make  com- 
plaint before  a  justice  of  the  peace 
against  the  father  of  her  bastard  child, 
without  regard  to  the  place  where  the 
child  was  born.        Cooper  v.  the  State, 

4  Blackf.  316.  It  must,  however,  ap- 
pear that'  the  mother  of  the  child  was 
unmarried  and  a  resident  of  the  State. 
Smith  v.  the  State,  4  Blackf.  188. 

33.  In   Kentucky,  a  free  woman  of 
color  may  make   complaint,  and  take 
out  a  warrant  against 
her  bastard  child.     Williams  v.  Blincoe, 

5  Litt.  171. 

34.  In  New  Hampshire,  the  statutes 
respecting  the  maintenance  of  bastard 
children  authorize  a  complaint  by  a 
married  woman  ;  and  the  husband 
need  not  be  joined.  Parker  v.  Way, 
15  New  Hamp.  45. 


35.  In  such  case,  the  mother  is  not 
a  witness  to  prove  non-access  ;  but  she 
is  a  competent  witness  to  prove  the 
criminal  connection,  non-access  being 
proved  by  other  evidence.     lb. 

36.  In  Alabama/  the  complaint  can- 
not be  made  by  a  .married  woman. 
Judge  v.  Kerr,  17  Ala.  328. 

37.  In  Massachusetts,  bastardy  pro- 
cess is  in  some  respecta  in  the  form  of 
a  criminal  prosecution.  Wilbur  v. 
Crane,  13  Pick.  284. 

38.  In  Kentucky,  it  is  essential  that 
the  warrant  should  state  correctly  the 
time  of  the  child's  birth  ;  but  if  the 
time  of  the  birth  be  untruly  stated  in 
the  warrant,  an  acquittal  upon  it  will 
not  bar  a  subsequent  proceeding. 
Burnett  v  Com.,  4  Monr.  106. 

39.  In  New  York,  the  warrant  must 
issue  upon  the  complaint  of  the  over- 
seers of  the  poor,  or  either  of  them. 
Walworth  v.  McCullough,  10  John.  93. 


Ill 


Examination  of  the  Complainant 
on  the  Trial  for  Bastardy — Evi- 
dence and  Competency  of. 


40.  On  the  trial  of  an  issue  of 
bastardy,  the  examination  of  the  wo- 
man being  made  by  act  of  Assembly 
prima  facie  evidence,  the  defendant 
can  only  introduce  evidence  to  show 
that  hd  is  not  guilty.  He  cannot  attack 
the  credibility  of  the  woman.  State  v. 
Patton,  5  Iredell  180. 

41.  Nor  can  he  show  on  the  trial 
that  she  was  an  incompetent  witness 
at  the  time  of  her  examination  before 
the  magistrate,  as  that  she  was  a 
colored  woman,  or  had  previously  been 
convicted  of  some  infamous  offence, 
which  disqualified  her  from  taking  an 
oath.     lb. 

.  42.  If  he  wishes  to  avail  himself  of 
such  defence,   he   must  do   so   on   a 
the  father   of  motion  to  quash  the  order  of  filiation, 
as  being  founded  on  incompetent  evi- 
dence,    lb. 

43.  If  the  woman,  after  her  examina- 
tion, becomes  incompetent,  thia  subse- 
quent disability  will  have  no  other 
effect  than  to  exclude  her  from  being  a 
witness  before  the  jury.     lb. 

44.  In  North  Carolina  the  examina- 
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tion  of  a  woman  before  justices  of  the 
peace,  charging  a  man  with  being  the 
father  of  her  bastard  child,  need  not  be 
signed  by  her.  State  v.  Thompson,  4 
Iredell  484. 

45.  When  such  examination  was  not 
signed  by  two  justices,  but  the  war-. 
rant  issued  by  them  was  on  the  same 
paper,  and  connected  with  it,  it  was 
held  that  this  was  a  sufficient  authenti- 
cation of  the  examination,  though  it 
would  have  T)een  more  proper  if  the 
examination  had  been  signed  by  the 
womau  and  attested  by  the  justices. 
R. 

46.  In  North  Carolina,  in  proceedings 
to  charge  the  reputed  father  of  a 
bastard  child,  the  examination  of  the 
mother  before  the  justices  of  the  peace 
must  appear  on  the  face  of  the  pro- 
ceedings, to  have  been  taken  within 
three  years  from  the  birth  of  the  child', 
otherwise  they  will  be  quashed.  State 
v.  Ledbetter,  4  Iredell  242. 

47.  If  the  County  Court,  ^on  motion, 
refuse  to  quash  the  proceedings,  the 
party  may  either  appeal,  or  obtain  a 
certiorari  from  the  Superior  Court.     lb. 

48.  Where  the  defect  for  which  it  is 
moved  to  quash  the  proceedings  may, 
consistently  with  the  truth,  be  supplied 
at  the  instance  of  the  State,  it  is  com- 
petent to  allow  the  necessary  amend- 
ment,   lb. 

49.  But  the  defect  is  not  necessarily 
fatal,  and  all  objection  on  that  account 
is  waived  if  not  made  in  the  regular 
mode  and  at  the  proper  time.  The 
objection  should  be  made  before  issue 
is  tendered.  State  v.  Robeson,  2  Iredell 
46. 

50.  Notwithstanding  such  defect,  the 
examination  is  evidence  on  the  trial  of 
the  issue,  as  to  the  truth  of  the  charge. 
lb. 

51.  In  North  Carolina, where  a  woman 
has  been  examined  on  oath,  under  the 
Bastard  Act,  before  two  justices,  and 
one  of  them  omits  to  sign  the  examina- 
tion, the  Court  to  which  the  proceed- 
ings are  returned  may '  permit  the 
justice  then  to  sign  the  examination. 
State  v.  Thomas,  5  Iredell  366. 

52.  If  the  complainant  have  been 
convicted  of  a  felony,  a  full  pardon 
will  restore  her  competency.  Hall  v. 
Baa,  17  Pick.  380. 


53.  The  woman  is  admitted  as  a 
witness  from  necessity,  and  she  may 
not  be  permitted  to  testify  to  any  fact 
which  is  equally  within  the  knowledge 
of  other  persons  who  are  disinterested. 
Drowne  v.  Stimpson,  2  Mass.  441 ; 
Thach.  Cr.  Cas.  26. 

54.  In  Vermont  the  overseers  of  the 
town  are  competent  witnesses  in  a 
prosecution  for  bastardy.  Spears  v. 
Forrest,  15  Vt.  435. 

55.  Evidence  as  to  the  resemblance 
of  the  child  to  the  alleged  father,  or  the 
want  of  it,  is  not  admissible.  Keniston 
v.  Rowe,  16  Maine  38. 

56.  It  is  not  a  valid  objection  to  a 
witness  that  he  is  the  father  of  the 
complainant.  Marston  v.  Jenness,  12 
New  Hamp.  137. 

57.  The  admissions  of  the  accused 
that  he  was  the  father  of  the  child,  and 
his  promise  to  marry  the  mother, 
though  not  of  themselves  sufficient  to 
convict  him,  may  be  given  in  evidence 
to  corroborate  the  complainant.  Wood- 
ward v.  Shaw,  18  Maine  304. 

58.  The  prosecutrix  is  not  obliged  to 
answer  whether  she  had  an  illicit  con- 
nection with  another  man.  Low  v. 
Mitchell,  18  Maine  372. 

59.  The  accused  cannot  give  evi- 
dence of  general  good  character. 
lb. 

60.  In  Maine  the  complainant  is  a 
competent  witness  if  she  have  complied 
with  the  .provisions  of  the  statute,  and 
been  constant  in  her  accusation.  The 
having  previously  charged  the  parent- 
age upon  another  person  under  oath, 
and  in  the  same  form  in  which  she 
accuses  the  defendant,  will  not  exclude 
her  from  testifying,  but  will  only'  go  to 
her  credibility.  Burgess  v.  Bosworth, 
23  Maine  735. 

61.  If  the  complainant  after  the 
birth  of  the  child,  or  after  her  examina- 
tion, declare  that  the  accused  is  not  the 
father  of  her  child,  she  is  incompetent 
to  testify  against  him.  Bradford  v. 
Paul,  18  Maine  30. 

62.  The  defendant  may  introduce 
evidence  to  show  that  the  complainant 
is  unworthy  of  credit.  State  v.  Floyd, 
13  Ired.  382. 

63.  A  child  born  in  wedlock,  though 
born  within  a  day  after  marriage,  is 
presumed  to  be  the  offspring  of  the 
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husband.      State  v.  Herman,  13  Ired. 
502. 

64.  The  moral  character  of  the  wo- 
man may  be  impeached  in  order  to 
discredit  or  weaken  her  testimony. 
Sword  v.  Nestor,  3  Dana  453,  S.  P.; 
Stmte  v.  Coatney,  8  Yerg.  210. 

65.  If  the  accused  introduce  a  wit- 
ness who  swears  that  the  complainant 
in  conversation  with  him  had  said  that 
the  accused  was  not  the  father  of  the 
child,  she  is  a  competent  witness  to 
contradict  this  testimony.  Judson  v. 
Blanehard,  4  Conn.  551. 

66.  In  North  Carolina  if  the  mother 
is  of  mixed  blood,  within  the  fourth 
degree,  she  cannot  testify  against  the 
accused.  State  v.  Burrow,  3  Murph. 
121. 

67.  If  the  woman  die,  her  ex  parte 
deposition,  taken  before  the  prosecu- 
tion was  commenced,  will  not  be  evi- 
dence. McDonald  v.  Hobby,  1  Root 
154. 

68.  The  wife  is  not  a  competent 
witness  to  prove  the  non-access  of  her 
husband  ;  but  she  may  be  examined 
as  to  her  criminal  intercourse  with 
another.  Stale  v.  Pettaway,  3  Hawks. 
623. 

•  69.  In  Massachusetts,  if  the  woman 
at  the  time  of  her  travail  accuse  the 
same  person  against  whom  she  com- 
plained under  oath  before  the  magis- 
trate, and  continue  constant  in  her 
accusation,  she  is  to  be  admitted  as  a 
witness.  Any  previous  charge  upon 
another  person,  or  denial  of  illicit  com- 
merce with  him  who  is  afterwards 
charged  as  the  putative  father,  may  be 
shown  to  affect  her  credit  with  the 
jury,  but  does  not  destroy  her  compe- 
tency. Maxwell  v.  Hardy,  8  Pick. 
560. 

70.  The  credit*of  the  complainant  as 
a  witness  cannot  be  impeached  by 
showing  that  her  character  for  chastity 
was  bad  previous  to  her  connection 

.with  the  defendant.     Com.  v.  Moore, 
3  Pick.  194. 

71.  It  is  competent  for  the  accused 
to  invalidate  the  woman's  testimony 
by  proving  that  about  nine  months 
before  the  birth  of  the  child  she  was 
guilty  of  criminal  intercourse  with 
other  men  ;  but  if  the  defendant  admit 
that  he  also  had  criminal  intercourse 


with  her  about  the  same  time,  such 
proof  may  be  rejected.  Fall  agt.  Over- 
seen  of  the  Poor,  8  Munf.  495. 

72.  In  a  prosecution  of  this  sort,  as 
the  mother  of  the  child  is  a  voluntary 
witness,  she  must  be  considered  as 
having  waived  the  privilege  of  not 
criminating  herself,  and  is  bound  to 
answer  all  questions  relevant  to  the 
point  in  issue.  She  may  therefore  be 
interrogated  as  to  her  intimacy  with 
other  men  about  the  time  she  charges 
the  defendant.  Ginn  v.  Com.,  5  Litt. 
301. 

73.  Under  the  statute  of  South  Caro- 
lina, of  1795,  the  mother  of  the  child  is 
a  competent  witness  to  prove  that  the 
defendant  is  the  father.  State  v.  Adams, 
1  Brevard  279. 

74.  In  Ohio  the  presence  and  testi- 
mony of  the  woman  upon  the  trial  are 
indispensable,  except  in  the  case  of  a 
confession  in  open  court.  Baxter  v. 
Columbia  Township,  16  Ohio  56. 

75.  In  Maine,  under  the  Revised 
Statutes  <ch.  97,  §  23),  the  District 
Court  has  power  after  verdict,  and 
before  judgment,  to  grant  a  nW  trial 
of  these  proceedings,  on  the  ground 
that  the  verdict  is  against  evidence. 
Eaton  v.  Elliot,  28  Maine  436. 

76.  Evidence  cannot  be  introduced 
to  show  that  the  mother  of  the  child 
endeavored  to  procure  an  abortion. 
Sweet  v.  Sherman,  23  Vt.  23. 

77.  Nor  can  the  accused  introduce 
evidence  to  prove  that  another  man, 
who  is  charged  by  the  accused  to  be 
the.  real  father  of  the  child,  but  who 
has  not  been  made  a  witness,  endeav- 
ored to  procure  an  abortion,     lb. 

78.  In  Massachusetts  it  will  be 
presumed  after  a  verdict  for  the  com- 
plainant, that  it  was  proved  on  the 
trial  that  the  child  was  a  bastard. 
Chapel  v.  White,  3  Cush.  537. 

79.  In  North  Carolina  the  examina- 
tion of  the  woman  becomes  full  proof 
of  the  fact  of  paternity,  and  the 
jury  is  bound  so  to  find,  unless  the 
defendant  show  the  fact  not  to  be  so; 
and  this  he  can  do  only  by  proof  of  im- 
potericy  or  non-access  at  such  time  aB 
by  the  law  of  nature  he  could  be  the 
father.  Evidence  to  show  the  improb- 
ability of  his  being  the  father  is  in- 
admissible. State  v.  Croode-,  10  Ired.  49. 
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80.  In  North  Carolina,  it  is  not  com- 
petent for  the  accused  to  introduce  any 
testimony  to  show  that  the  child  was 
not  a  bastard.  The  adjudication  of 
that  question  belongs  to  the  justices 
before  whom  the  oath  of  the  woman  is 
made,  and  if  they  decide  against  him 
upon  that  question  he  has  a  right  to 
bring  it  up  by  certiorari.  Stale  v. 
Wilson,  10  Ired.  131. 

81.  Where  it  has  been  shown  that 
the  mother  of  the  child  has  made  state- 
ments contradictory  to  her  testimony 
as  a  witness,  she  may  introduce  proof 
to  sustain  her  general  character  for 
veracity.  Sweet  v.  Sherman,  21  Vt. 
23. 

82.  In  New  Jersey,  on  the  hearing 
of  an  appeal  to  the  Sessions,  the  ac- 
cused may  prove  his  former  good 
character.  Dally  v.  Overseers  of  Wood- 
bridge,  1  Zabriskie  491. 

83.  In  bastardy  cases  the  general 
character  of  the  prosecutrix  for  chastity 
may  be  inquired  into.  Short  v.  the 
State,  4  Harring  568. 

84.  In  Indiana,  the  qualification  of 
the  residence  of  the  complainant  in  the 
State,  essential  to  the  support  of  a 
prosecution  for  bastardy  under  the 
former  acts,  is  omitted  in  the  present 
statute.     State  v.  Gray,  8  Blackf.  274. 

85.  The  prosecutrix  may  be  dis- 
credited by  disproving  what  she  swore 
to  on  the  preliminary  examination. 
Holmes  v.  State,  1  Iowa  150. 

86.  In  order  to  convict  of  bastardy 
with  a  married  woman,  non-access  or 
impotence  of  the  husband  must  be 
proved.  Com.  v.  Shepherd.  6  Binn. 
283. 


IV.  Bond  and  Recognizance  in  Cases 
of  Bastardy. 

87.  The  penal  code  of  Georgia  makes 
it  the  duly  of  the  magistrate  before 
whom  the  accused  is  brought,  to  require 
him  to  give  security  for  the  maintenance 
and  education  of  the  child  in  terms  of 
the  law ;  and  if  he  refuses  or-  fails  to 
give  such  security,  then  to  recognize 
him  to  appear  at  the  next  superior 
court  to  answer  the  charge.  Walker 
▼.  the  State,  5  Geo.  491. 


.88.  In  Indiana,  when  a  justice  of 
the  peace  binds  a  person  in  a  recogni- 
zance to  the  Circuit  Court  to  answer  an 
accusation  of  bastardy,  the  original 
recognizance  must  be  filed  by  the  jus- 
tice in  the  Circuit  Court.  The  State  v. 
Lewis,  4  Blackf.  20. 

89.  A  defendant  who  has,  in  pursu- 
ance of  the  Court,  entered  into  recog- 
nizance for  the  maintenance  of  a  bas- 
tard child  from  the  time  of  its  birth, 
cannot  afterwards  resist  a  motion  to 
escheat  the  recognizance  on  the  ground 
that  he  was  only  liable  by  law  for  five 
pounds  annually  from  the  time  of  his 
conviction,  or  at  the  most,  from  the 
time  information  was  made  against 
him.  He  cannot  then  question  the  ac- 
curacy of  the  sentence,  or  avoid  the 
recognizance  given  in  pursuance  of  it. 
The  State  v.  Harmon,  3  Hill  S.  C.  275. 

90.  Where  the  condition  of  the  bond 
is,  that  the  accused  shall  appear,  &c, 
and  not  depart  till  discharged  by  the 
Court,  the  cognizors  are  bound  to  see 
that  he  remains  during  the  term  spec- 
ified to  answer  any  charge  other  than 
the  one  on  which  the  prosecution  is 
founded.     People  v.  Green,  5  Hill  647. 

91.  Where  the  condition  of  the 
bond  is,  that  the  accused  shall  appear 
to  answer,  Ac,  and  not  depart  the 
Court  without  leave,  appearing  and  an- 
swering at  the  term  specified  is  a  com- 
pliance with  the  recognizance,  and  a 
default  at  the  next  term  will  be  no 
breach,    lb. 

92.  A  bond  taken  by  a  justice  o£the 
peace  in  a  prosecution  for  bastardy, 
containing  in  addition  to  the  provisions 
required  by  law,  others  imposing  fur- 
ther obligations  on  the  obligor,  is  bad. 
The  People,  v.  Meighan,  1  Hill  298. 

"93.  A  recognizance  which  requires 
that  a  putative  father  of  a  bastard 
child  shall  appear  at  the  General  Ses- 
sions, and  abide  such  order  as  shall  be 
made  for  the  relief  of  the  town  in  which 
the  child  was  born,  remains  in  force 
notwithstanding  that  after  the  time  of 
entering  into  the  recognizance  the  dis- 
tinction between  town  and  county  poor 
is  abolished,  and  the  child  by  means 
thereof  becomes  a  county  charge.  The 
People  v.  Haddock,  12  Wend.  475. 

94.  A  bastardy  bond  taken  by  a  jus- 
tice pursuant  to  1  N.  Y.  Bev.  Statutes 
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643  §  8,  conditioned  that  the  putative 
father  shall  appear  at  the  next  Court  of 
General  Sessions,  &c,  is  held  to  be  a 
deed  and  not  a  recognizance.  People 
v.  Green,  5  Hill  641. 

95.  Quere.  Whether  in  New  York 
the  Court  of  General  Sessions  has  any 
authority  to  make  an  order,  even  with 
the  consent  of  the  sureties,  continuing 
the  bond  in  force  until  a  term  subse- 
quent to  the  one  specified  in  the  con- 
dition?    lb. 

96.  The  date  of  the  recognizance 
may  be  the  day  on  which  the  accused 
is  recognized  to  appear.  State  v.  Brad- 
ley, 1  Blackf.  83. 

91.  In  Massachusetts,  under  the 
statute  of  1185,  ch.  66,  the  security  to 
be  taken  of  one  accused  as  the  puta- 
tive father  of  a  bastard  child,  must  be 
by  a  bond,  and  not  by  a  recognizance. 
Merrill  v.  Prince,  1  Mass.  396,  S.  P.; 
Johnson  v.  Randall,  7  Mass.  340. 

98.  In  Maine,  a  recognizance  taken 
in  a  proceeding  of  this  sort,  is  inop- 
erative and  cannot  be  enforced  against 
the  recognizors.  The  magistrate  must 
bind  the  party  over  to  answer  to  the 
charge  before  the  proper  tribunal,  by 
bond  with  sureties.  Mariner  v.  Dyer, 
2  Greenlf.  165. 

99.  In  Maine,  a  bond  for  the  appear- 
ance of  the  accused  obliges  him  to  pay 
such  money  as  the  Court  shall  order 
for  the  maintenance  of  the  child,  as 
well  as  to  the  giving  of  a  new  bond 
for  the  performance  of  such  order. 
Taylor  v.  Hughes,  3  Greenlf.  433. 

100.  Under  the  Kentucky  statute  au- 
thorizing the  magistrate  before  whom  a 
person  is  charged  with  being  the  father 
of  a  bastard,  to  bind  such  person  in  a 
recognizance  to  appear  at  the  next 
County  Court,  it  will  be  error  to  bind 
the  defendant  "  to  abide  by  and  per- 
form the  order  of  the  County  Court  f 
to  appear,  is  all  the  defendant  can  le- 
gally be  bound  to  do.  Young  v.  Com., 
2  A.  K.  Marsh.  63. 

101.  After  the  accused  has  been 
brought  before  the  magistrate  and  en- 
tered into  a  recognizance  for  his  ap- 
pearance at  Court  to  answer  the  charge, 
it  is  too  late  to  object  to  the  warrant. 

Walker  v.  Com.,  3  A.   K.  Marsh.  355  ; 
Schooler  v.  Com.,  Litt.  Sel.  Cases,  88. 

102.  In  Maine,  the  discharge  of  the 


defendant  on  taking  the  poor  debtors' 
oath,  will  not  exempt  his  body  from 
execution  issued  upon  a  judgment  re- 
covered on  the  bond.  McLaughlin  v. 
Whitten,  32  Maine  21. 


V.   Prosecution  for  Bastardy — Trial — 
Judgment  and  Sentence. 

103.  In  New  Hampshire,  although 
the  form  of  the  proceedings  is  criminal, 
it  is  ordinarily  competent  for  the  par- 
ties, if  they  see  fit,  to  settle  the  pros- 
ecution, so  far  as  the  complainant  is 
concerned.  If,  however,  the  complain- 
ant, upon  an  adjustment  declines  to 
prosecute  further,  the  town  may  come 
in  and  prosecute.  Parker  v.  Way,  15 
N.  Hamp.  45. 

104.  The  infancy  of  the  accused  is 
no  defence  to  these  proceedings.  Mc- 
Call  v.  Parker,  13  Mete.  372. 

105.  In  Vermont,  it  has  been  held 
that  these  proceedings  are  as  exclu- 
sively local  as  is  the  administration  of 
criminal  justice.  Graham  v.  Monsergh, 
22  Ver.  543.  Where,  therefore,  the 
parties  were  non-residents  and  the 
child  was  begotten  and  born  out  of  the 
State,  the  proceedings  were  dismissed. 
lb. 

106.  In  Maryland,  these  proceedings 
under  the  acts  of  1181,  ch.  13,  and  its 
supplements,  are  treated  by  law  as 
criminal  proceedings.  Oldham  v.  the 
State,  5  Gill.  90. 

101.  In  North  Carolina,  the  accused, 
before  an  issue  is  made  up,  may  move 
to  quash  the  proceedings  on  the  ground 
that  the  mother  is  a  woman  of  color 
within  the  fourth  degree.  State  v.  Long, 
9  Iredell  488. 

108.  And  if,  upon  such  motion,  the 
proceedings  are  quashed  by  the  Court, 
a  subsequent  warrant,  charging  the 
same  person  with  being  the  father, 
issued  after  the  birth  of  the  child,  can- 
not be  supported,     lb. 

109.  The  proper  relief  against  the 
order  to  quash  is  by  appeal  or  certi- 
orari,    lb. 

110.  Where  there  is  a  mittimus  show- 
ing the  commitment  of  a  party  upon  a 
prosecution  for  bastardy,  and  subse- 
quently a  petition  for  a  habeas  corpus, 
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and  a  recognizance  executed  in  due 
form  by  the  reputed  father,  a  motion 
to  quash  the  proceedings  before  the 
justice  will  not  be  sustained,  on  the 
ground  that  there  is  no  warrant  in 
the  papers  showing  the  arrest.  Berry- 
man  v.  Judge  of  Cowniy  Court,  9  Ala. 
455. 

111.  In  Alabama,  it  need  not  appear 
of  record  that  the  child  was  born  alive 
and  is  still  living.     Kawich  v.  Dams, 

4  Ala.  328. 

1 1 2.  In  Kentucky,  though  the  mother 
of  a  bastard  child  cannot  be  compelled 
to  institute  proceedings  against  the 
putative  father,  yet,  whenever  at  her 
instance  the  statutory  process  has  been 
commenced,  she  cannot,  by  any  agree- 
ment between  her  and  the  person 
charged,  bar  the  proceedings,  Com. 
v.  Turner,  4  Dana  511. 

113.  In  Tennessee,  it  must  appear 
on  the  record  that  the  child  was  born 
in  the  county  in  which  the  proceedings 
are   instituted.     Edmonds  v.  the  State, 

5  Humph.  94. 

114.  Where  the  defendant,  in  a  bas- 
tardy proceeding,  appears  before  the 
County  Court,  pleads  guilty  to  the 
charge,  and  executes  a  bond  which 
recites  that  the  mother  is  a  single 
woman  and  was  delivered  of  the  child 
iri  the  county  wherein  the  proceedings 
were  had,  the  jurisdiction  of  the  court 
is  sufficiently  shown,  and  it  is  then  too 
late  to  object  to  defects  in  the  original 
complaint  or  in  the  process  of  the  mag- 
istrate. Pruitt  v.  Judge  of  County 
Court,  16  Ala.  105. 

115.  An  adjudication  in  favor  of  a 
party  charged  with  being  the  father  of 
a  bastard  child,  is  a  bar  to  a  subsequent 
proceeding  against  him  respecting  the 
same  matter.  Thayer  v.  Ovetseers  of 
the  Poor,  5  Hill  443 ;  Davis  v.  State,  6 
Blackf.  494. 

116.  In  Maryland,  the  proceedings 
under  the  act  of  Assembly  against  the 
putative  father  of  an  illegitimate  child 
must  be  strictly  pursued.  Root  v.  the 
State,  10  Gill  &  John.  374. 

117.  In  Massachusetts,  the  magis- 
trate to  whom  the  complaint  is  made, 
and  who  issues  his  warrant,  alone  has 
the  examination  of  the  accused,  and 
there  is  no  authority  in  the  statute  for 
returning  such  warrant  before  another 


magistrate.      Fisher  v.    Shattuck,    11 
Pick.  252. 

118.  It  is  not  a  valid  objection  to 
these  proceedings  that  the  accused  was 
not  arraigned  in  the  usual  form  of  per- 
sons charged  with  criminal  offences, 
and  asked  whether  he  was  guilty  or 
not  guilty.  Smith  v.  Hayden,  6  Cush. 
111. 

119.  In  Vermont,  three  months  after 
the  arrest,  and  before  the  overseers  of 
the  town  take  the  control  and  manage- 
ment of  the  prosecution,  it  is  competent 
for  the  woman  to  compromise  it.  Hurd 
v.  Seeker,  12  Ver.  364. 

120.  If,  after  conviction  of  adultery 
and  bastardy,  the  defendant  be  par- 
doned, the  Court  may,  notwithstanding, 
proceed  to  make  an  order  for  the  main- 
tenance of  the  child.  Duncan  v.  Com., 
4  Serg.  &  Rawle  449. 

121.  The  statute  of  Maine  in  terms 
authorizes  the  prosecution  .to  be  com- 
menced after  the  birth  of  the  child. 
Keniston  v.  Rotoe,  16  Maine  38. 

122.  In  the  State  of  New  York,  jus- 
tices of  the  peace  may  commit  the 
mother  of  a  bastard  child  to  prison  for 
refusing  to  discover  the  putative  father. 
Scott  v.  Ely,  4  Wend.  555. 

123.  The  record  must  show  that  the 
child  was  born  before  the  Court  pro- 
ceeded to  the  trial  of  the  defendant ; 
otherwise  it  is  error.  Penfield  v.  Nor- 
ton, 1  Root  345. 

124.  In  New  Hampshire,  proceed- 
ings in  bastardy  were  objected  to,  1st, 
because  it  did  not  appear  that  the  child 
was  born  alive  ;  2d,  because  it  did  not 
appear  that  the  complainant  had  contin- 
ued constant  in  her  declarations  that 
he  was  the  father  of  the  child  ;  3d,  be- 
cause it  did  not  appear  that  she  had 
declared  him  to  be  the  father  of  the 
child  in  the  time  of  her  travail ;  but 
the  Court  overruled  these  objections. 
R.  R.  v.  J.  M„  3  N.  Hamp.  135. 

125.  In  Maine,  prosecutions  for  bas- 
tardy under  the  statute  are  not  local. 
Dennett  v.  Kne eland,  6  Greenlf.  460. 

126.  Held  in  Maine  and  Massachu- 
setts, that  when  the  woman  marries 
after  the  birth  of  her  child,  the  hus- 
band must  join  in  the  prosecution, 
Keniston  v.  Rotoe,  16  Maine  38  ;  Wilbur 
v.  Crane,  13  Pick.  284. 

127.  Although  the  accused  offers  to 
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"pay  what  the  complainant  is  willing  to 
receive,  he  will  not  be  entitled  to  be 
discharged  until  the  fees  and  expenses 
of  the  officer  are  satisfied.  Pearl  v. 
Rawdin,  5  Day  244. 

128.  In  North  Carolina,  after  the  de- 
fendant has  had  an  issue  tried  under 
the  statute,  and  the  verdict  is  against 
him,  it  is  too  late  for  him  to  move  to 
quash  the  proceedings,  because  the 
mother  of  the  child,  who  was  examined 
on  oath,  was  a  woman  of  color.  State 
v.  Lee,  1  Iredell  265. 

129.  The  marriage  of  the  mother  of 
the  child  after  complaint,  will  not  abate 
the  proceedings.  Austin  v.  Pickett,  9 
Ala.  102. 

130.  When  the  reputed  father  pleads 
not  guilty  of  being  the  father  of  the 
child,  and  the  verdict  is  that  he  is  the 
real  father  of  the  said  child,  the  plea 
and  verdict  will  be  referred  to  the  com- 
plaint, and  an  irregular  issue  offered 
by  the  Court  will  be  disregarded.     lb. 

131.  Under  the  bastardy  act  of  Ken- 
tucky of  1195,  the  sole  power  of  orig- 
inating proceedings  against  the  puta- 
tive father  rests  in  the  mother.*  Burghen 
v.  Straughan,  1  J.  J.  Marsh.  583. 

132.  In  Indiana,  the  proceedings 
must  be  in  the  name  of  the  State,  and 
the  mother  cannot  be  a  party.  State 
v.  Bradley,  1  Blackf.  83  ;  Woodburk  v. 
Williams,  lb.  110  ;  Dickinson  v.  Gray, 
2  Blackf.  239. 

133.  In  Connecticut,  one  justice  may 
receive  the  complaint  and  issue  the 
warrant,  and  another  hear  the  case  and 
bind  over  the  defendant.  Hopkins  v. 
Plainfield,  7  Conn.  286. 

134.  The  proceedings  under  the  sev- 
eral bastardy  acts  of  England  are  con- 
sidered criminal  prosecutions,  and  are 
regulated  by  the  rules  which  govern 
criminal  processes.  Hill  v.  Wells,  6 
Pick.  104,  per  Morton,  J. 

135.  A  prosecution  by  the  mother  of 
a  bastard  child  against  the  putative 
father  under  the  statute  of  Massachu- 
setts, is  neither  wholly  civil  nor  wholly 
criminal,  but  has  many  of  the  features 
and  incidents  of  each.    lb. 

136.  Whether  the  provisions  of  the 
statute  of  Maine  respecting  the  grant- 
ing of  reviews  and  new  trials  extend 
to  prosecutions  for  bastardy, — quere. 
Gowen  ex  parte,  4  Greenlf.  58. 


137.  In  New  York,  if  the  father  of 
the  child  refuse  to  pay  the  amount  cer- 
tified for  the  costs  of  apprehending  him 
and  of  the  order  of  filiation,  the  justices 
may  issue  a  warrant  for  his  commit- 
ment, though  he  has  executed  a  bond 
pursuant  to  the  fourteenth  section  of 
the  statute  concerning  the  support  of 
bastards.  People  v.  StoweU,  2  Denio 
127. 

138.  Where  a  bond  in  such  case 
has  been  given,  but  the  costs  are  not 
paid,  the  warrant  should  direct  the 
father  to  be  safely  kept  until  discharged 
by  the  Court  of  General  Sessions  or 
until  he  shall  pay  the  costs,     lb. 

139.  Where  the  poor  of  the  county 
are  supported  by  a  tax  on  the  whole 
county,  a  sentence  that  one  convicted 
of  bastardy  shall  give  security  to  in- 
demnify any  particular  town,  is  erro- 
neous. Dorsey  v.  Com.,  8  Serg.  &  Rawle 
261. 

140.  In  Pennsylvania,  upon  convic- 
tion of  the  defendant,  the  Court  may 
require  him  to  give  security  for  the 
performance  of  all  the  sentence  except 
the  fine  and  costs.  Goddard  v.  Com., 
6  Serg.  &  Rawle  282. 

141.  The  only  mode  of  enforcing 
performance  of  the  order  that  the  ac- 
cused support  the  child,  is  to  commit 
the  defendant  to  prison  until  he  com- 
ply. Woodcock  v.  Walker,  14  Mass. 
386. 


VI.  Concealing  Death  of  Bastard 
Child. 

142.  In  Pennsylvania,  in  order  to 
make  the  concealment  of  the  birth  of  a 
bastard  child  criminal,  the  concealment 
must  be  such  as  to  bring  the  case  with- 
in the  mischief  of  the  law.  Com.  v. 
Clarke,  2  Ashm.  105. 

143.  The  indictment  under  the  stat- 
ute of  Pennsylvania,  must  distinctly 
aver  the  death  of  the  child,  Douglass 
v.  Com.,  8  Watts  538.  And  the  prose- 
cution must  prove  the  birth  of  a 
bastard  child,  its  death,  and  the  con- 
cealment of  its  death,     lb. 

144.  The  indictment  in  Pennsylvania 
must  pursue  the  language  of  the  act.  lb. 
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145.  In  South  Carolina,  where  it  ap- 
peared that  the  accused  concealed  her 
bastard  child  after  its  death;  but  there 
was  also  some  evidence  that  the  child 
was  still-born ;  she  was  acquitted, 
State  v.  Love,  1  Bay  167. 

146.  Under  the  statute  of  Pennsyl- 
vania, mere  concealment  of  the  child  is 
not  sufficient  to  convict;  it  must  be  fur- 
ther proved  that  the  accused  wilfully 
and  maliciously  destroyed  the  child. 
Pcnnsyl.  v.  McKee,  Addis.  1. 

147.  Under  the  act  of  North  Carolina, 
of  1818,  the  corpus  delicti  is  concealing 
the  death  of  a  being  upon  whom  the 
crime  of  murder  could  have  been  com- 
mitted. Therefore  if  the  child  is  born 
dead,  the  concealment  is  not  an  offence 
against  the  statute.  State  v.  Joiner,  4 
Hawks  350. 

148.  Where,  in  Pennsylvania,  the  in- 
dictment alleged  that  "  the  child  hav- 
ing died  on  the  day  and  year,  &c,  the 
mother  did  endeavor  privately  to  con- 
ceal the  death  of  said  child  ;"  it  was 
held  that  the  averment  of  the  death  of 
the  child  was  sufficient.  Boyles  v. 
Com.,  2  Serg.  &  Eawle  40. 

149.  The  manner  in  which  the  ac- 
cused endeavored  to  conceal  the  death 
of  the  child,  need  not  be  set  out  in  the 
indictment.     lb. 

150.  In  Pennsylvania  the  verdict 
must  find  the  bastardy  of  the  child,  lb. 


BIGAMY. 

Bioimr  Defined  —  Statutes  Respect- 
ing— Indictment — Evidence  on  the 
Trial. 

1.  Held  in  South  Carolina,  that  a 
nephew  may  lawfully  marry  his  aunt ; 
so  that  if  he  marry  again  while  she  is 
alive,  it  is  bigamy.  State  v.  Barefoot, 
2  Rich.  209. 

2.  In  Ohio,  the  marriage  of  a  male 
under  the  age  of  eighteen,  with  a  fe- 
male under'  fourteen,  does  not  subject 
the  parties  to  punishment  for  bigamy, 
by  contracting  a  subsequent  marriage 
while  the  first  husband  or  wife  is  liv- 


ing, unless  the  first  marriage  was  con- 
firmed by  cohabitation  after  arriving 
at  those  ages  respectively.  Shafker  v. 
the  State,  20  Ohio  1. 

3.  In  the  State  of  New  York,  not- 
withstanding the  provision  in  2  Rev. 
Sts.  573,  §  8,  sub.  3,  it  is  no  defence 
to  an  indictment  for  bigamy,  that  after 
the  second  marriage,  the  first  has  been 
dissolved  by  the  decree  of  a  competent 
court,  for  some  cause  other  than  the 
adultery  of  the  defendant.  Bakery, 
the  People,  2  Hill  325.  Contra,  if  such 
a  decree  be  obtained  prior  to  the  sec- 
ond marriage,     lb. 

4/  In  New  York  bigamy  cannot  be 
punished  as  an  offence  against  the  laws 
of  that  State,  unless  the  second  mar- 
riage was  within  the  territorial  limits 
of  that  State.  People  v.  Mother,  2  Par- 
ker's Crim.  R.  195. 

5.  It  was  not  the  intention  of  the 
Rev.  Sts.  of  Mass.,  ch.  130,  to  make  the 
legality  of  a  second  marriage  whilst 
the  former  husband  or  wife  is  in  fact 
living,  depend  upon  ignorance  of  such 
absent  party's  being  alive,  or  even  up- 
on an  honest  belief  of  such  person's 
death.     Com.  v.  Mash,  7  Met.  472.. 

6.  Where,  therefore,  a  woman's  hus- 
band suddenly  left  her  without  notice, 
and  saying  when  he  went  out,  that  he 
should  return  immediately,  and  who 
was  absent  three  or  four  years,  and  she 
married  again  ;  it  was  held  that  she  was 
guilty  of  bigamy,  although  she  had 
made  inquiry  after  her  husband  and 
was  ignorant  of  his  being  alive,  but 
honesUy  believed  him  to  be  dead.   lb. 

7.  The  New  York  statute  concern- 
ing bigamy,  does  not  render  the  second 
marriage  legal,  although  the  former 
husband  or  wife  may  have  been  absent 
above  five  years,  and  not  heard  of ;  it 
only  declares  that  the  party  who  mar- 
ries again  in  consequence  of  such  ab- 
sence of  the  former  partner,  shall  be 
exempted  from  the  operation  of  the 
statute.     Fenton  v.  Reed,  4  Johns.  51. 

8.  The  statute  of  North  Carolina, 
defining  bigamy,  provides  that  it  shall 
not  extend  to  any  person  whose  hus- 
band or  wife  shall  continually  remain 
beyond  sea  for  the  space  of  seven 
years  together;  nor  to  anv  person 
whose  husband  or  wife  shall  absent 
him  or  herself  in  any  other  manner  for 
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the  space  of  seven  years  together,  such 
person  not  knowing  his  or  her  husband 
or  wife  to  be  living  within  the  time. 
State  v.  Patterson,  2  Iredell  846. 

9.  It  is  not  necessary  in  an  indict- 
ment for  bigamy  to  state  the  place 
where  the  first  marriage  took  place. 
State  v.  Bray,  13  Iredell  289. 

10.  An  indictment  for  bigamy  will 
not  be  bad  because  it  does  not  contain 
the  words  "  with  force  and  arms."  The 
State  v.  Kean,  10  New  Hamp.  847. 

11.  An  indictment  for  bigamy  which 
states  that  the  wife  was  alive  at  the 
second  marriage,  need  not  aver  that 
the  first  marriage  then  subsisted. 
State  v.  Norman,  2  Dev.  222. 

12.  On  the  trial  of  an  indictment  for 
bigamy,  the  confessions  of  the  defend- 
ant, though  supported  by  proof  of  co- 
habitation and  reputation  are  not  suffi- 
cient to  establish  the  first  marriage  ; 
proof  of  actual  marriage,  either  by  the 
record  or  by  the  evidence  of  an  eye-wit- 
ness, is  requisite.  Gahagan  v.  the  Peo- 
ple, 1  Parker  318. 

13.  On  the  trial  of  an  indictment  for 
bigamy,  the  first  marriage  may  be 
proved  by  the  declarations  of  the  de- 
fendant, and  evidence  of  cohabitation.- 
State  v.  Hilton,  3  Rich.  434. 

14.  On  an  indictment  for  bigamy,  the 
admissions  of  the  defendant  as  to  a 
prior  marriage,  may  be  given  in  evi- 
dence to  prove  the  fact  of  such  mar- 
riage. Wolverton  v.  the  State,  16  Ohio 
Rep.  113. 

15.  In  Illinois,  the  prosecution  are 
authorized  by  statute,  to  provo  the 
marriage  by  the  license  and  certificate, 
or  by  such  other  evidence  as  is  admis- 
sible to  prove  a  marriage  in  other 
cases.  Jackson  v.  the  People,  2  Scam. 
231. 

16.  On  an  indictment  for  bigamy, 
the  second  wife  is  admissible  as  a  wit- 
ness, either  for  or  against  the  prisoner. 
State  v.  Patterson,  2  Iredell  346. 

17.  On  a  trial  for  bigamy,  parol 
evidence  of  a  license  of  marriage  may 
be  given,  by  the  prosecution,  although 
it  be  in  the  power  of  the  State  to  pro- 
duce the  license.  Moore's  case,  9  Leigh. 
639. 

18.  In  a  prosecution  for  bigamy,  a 
certificate  of  marriage  is  proper  evi- 
dence against  the  prisoner,  although  it 


does  not  show  on  its  face  that  the  per- 
son whose  name  is  subscribed  thereto, 
was  a  person  authorized  to  celebrate 
marriage.     lb. 

19.  If  the  husband  be  alive,  a  second 
marriage  is- void,  though  the  husband 
may  have  been  absent  eight  or  nine 
years.     Kenley  v.  Kenley,  2  Yeates  207. 

20.  In  prosecutions  for  bigamy, 
there  must  be  proof  of  an  actual  mar- 
riage.    Fenton  v.  Reed,  4  John.  51. 

21.  The  marriage  may  be  proved  by 
declarations  of  the  accused,  and  proof 
of  long  cohabitation.  State  v.  Britton, 
4  McCord.  256. 

22.  The  mere  confession  of  the  pris- 
oner held  sufficient  evidence  of  the 
first  marriage.  Com.  v.  Murtagh,  1 
Ashm.  212. 

23.  In  a  prosecution  for  bigam  v,  the 
acknowledgment  of  the  husband:  that 
he  is  married,  and  his  cohabitation 
with  the  woman  as  his  wife,  are  evi- 
dence of  the  first  marriage.  Warner 
v.  Com.,  2  Va.  Cas.  95. 

24.  The  parol  evidence  of  a  wit- 
ness who  was  present  at  the  first  mar- 
riage, is  sufficient  to  prove  it.  War- 
ner v.  Com.,  2  Va.  Cas.  95  ;  and  see  the 
State  v.  Kean,  10  New  Hamp.  341. 


BLASPHEMY. 

1.  Blasphemy  against  God,  and  con- 
tumelious reproaches,  and  profane  rid- 
icule of  Christ  or  the  Holy  Scriptures, 
are  held  to  be  offences  punishable 
at  Common  Law,  whether  uttered  by 
words  or  writings.  People  v.  Rugglts, 
8  Johns.  290. 

2.  Wantonly,  wickedly,  and  mali- 
ciously uttering  the  following  words, 
"  Jesus  Christ  was  a  bastard,  and  his 
mother  must  be  a  whore,"  was  held  in 
New  York  to  be  a  public  offence,  and 
one  punishable  by  the  Common  Law  of 
that  State,     lb. 

3.  To  maliciously  vilify  the  Christian 
religion  is  an  indictable  offence  in 
Pennsylvania.  Updegraph  v.  Com^  11 
Serg.  &  Rawle  394. 

4.  In  an  indictment  for  blasphemy 
under  the  Pennsylvania  statute,  it 
must  be  averred  that  the  words  were 
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spoken  profanely,  and  the  words  them- 
selves must  be  set  out.    lb. 

5.  Blasphemy,  at  Common  Law,  is 
profaneness  against  the  general  princi- 
ples of  religion  and  morality.  But  it 
is  only  committed  by  uttering  such 
things  in  a  scoffing  and  railing  man- 
ner, out  of  a  reproachful  disposition  in 
the  speaker,  and,  as  it  were,  with  pas- 
sion against  the  Almighty,  rather  than 
with  any  purpose  of  propagating  the 
irreverent  opinion.  Com.  v.  Kneeland, 
Thach.  Cr.  Cas.  346. 

6.  To  constitute  the  offence  under 
the  statute  of  Massachusetts,  there 
must  be  a  wilful  denial  of  God  and  of 
his  creation  and  government,  with  an 
intent  to  impair  and  destroy  the  rever- 
ence due  to  him.  Com.  v.  kneeland,  20 
Pick.  206. 

T.  The  jury  having  found  the  defend- 
ant guilty  under  the  act  of  Delaware 
against  blasphemy,  charging  him  with 
having  proclaimed  publicly  and  mali- 
ciously, with  intent  to  vilify  the  Chris- 
tian religion,  and  to  blaspheme  God, 
that  "  the  Virgin  Mary  was  a  "whore, 
and  Jesus  Christ  was  a  bastard,"  the 
Court  held  the  offence  found  to  be  blas- 
phemy, and  refused  to  arrest  the  judg- 
ment. State  v.  Chandler,  2  Harring. 
553. 

8.  Blasphemy  is  a  gross  offence 
against  society,  on  account  of  its  ten- 
dency to  disturb  the  public  peace,  and 
for  that  reason  it  was  prohibited  and 
punished  at  Common  Law.    lb. 

9.  The  law  will  not  permit  the  es- 
sential truth's  of  revealed  religion  to 
be  ridiculed  and  reviled.  Andrew' v. 
2V.  Y.  Bible  and  Prayer-Book  Soc.,  4 
Sandf.  Sup.  Ct.  156. 

10.  When  an  indictment  lies  for 
blaAphemy,  the  defendant  cannot  be 
convicted  on  his  own  confession,  made 
out  of  Court,  with  reference  to  the  words 
charged.  It  must  be  proved  in  addi- 
tion that  the  offensive  words  were  used, 
or  actually  uttered.  •  People  v.  Porter, 
2  Parker  Crim.  14. 


BILL  OP  EXCEPTIONS. 
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I.  Bill  of  Exceptions;  What  rr  should 
Contain — Piling,  &c. 

1.  A  bill  of  exceptions,  after  having 
given  the  evidence,  stated  that  "  here 
the  evidence  closed."  Held  that  this 
was  a  sufficient  allegation  that  all  the 
testimony  heard  at  the  trial  was  put  in 
the  bill  of  exceptions.  Yates  v.  the 
State,  10  Yerg.  549. 

2.  Where  the  defendant  was  indict- 
ed for  a  libel,  and  the  bill  of  exceptions 
did  not  recite  the  evidence  ;  held  that 
the  Court  was  bound  to  presume  that 
the  evidence  sustained  the  verdict,  and 
that  there  was  no  variance  between 
the  libel  set  out  in  the  indictment  and 
that  produced  in  evidence  in  the  court 
below.  Melton  v.  the  State,  3  Hump. 
389. 

3.  This  court  will  presume  that  the 
Circuit  Court  decided  correctly,  unless 
the  contrary  appears  from  the  facts  and 
proceedings  preserved  in  the  bill  of 
exceptions.  Ingram  v.  State,  1  Mo. 
Rep.  293. 

4.  On  criminal  trials  in  Mississippi, 
the  Court,  when  requested  to  modify 
its  instructions  to  the  jury,  may  do  so 
verbally;  and  the  prisoner,  if  he  would 
except  to  the  modifications,  must  have 
the  modified  instructions  reduced  to 
writing,  and  except  to  them  at  the 
same  time;  and  if  ho  does  not  except 
before  the  jury  retire,  the  Court  will 
properly  refuse  to  call  the  jury  back  to 
repeat  its  instructions,  or  to  send  a 
statement  in  writing  of  the  instructions 
to  the  jury  on  the  motion  of  the  prison- 
er's counsel,  because  he  states  that  he 
understood  the  instructions  given  to 
the  jury  to  be  different  from  those  after- 
wards written  out.  Reetkler  v.  State, 
10  Smedes  &  Marsh.  192. 

5.  When  a  bill  of  exceptions  is  al- 
lowed in  a  criminal  case,  the  facts  em- 
bodied in  it  become  a  part  of  the 
record;  and  if  a  writ  of  error  is  allowed, 
it  brings  up  the  entire  record,  and  er- 
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ror  may  be  assigned  on  any  part  of  it. 
State  v.  Jones,  5  Alabama  Kep.  666. 

6.  On  the  trial  of  an  indictment, 
a  witness  being  objected  to,  for 
the  reason  that  his  name  was  not  writ- 
ten on  the  indictment  pursuant  to  the 
Iowa  statute,  and  the  objection  was 
overruled.  Held  that  the  proceeding 
should  be  made  a  matter  of  record  by  a 
bill  of  exceptions  for  the  purpose  of 
making  it  a  cause  of  error.  Ray  v. 
State,  1  Iowa  316. 

7.  A  bill  of  exception  lies  only  for 
the  purpose  of  correcting  an  errone- 
ous decision  upon  some  point  of  law 
made  on  the  trial,  or  some  erroneous 
opinion  given  to  the  jury  in  the  charge 
of  the  Court,  as  to  which  an  exception 

.  was  taken  at  the  time.     The  People  v 
Stockham,  1  Parker's  Crim.  424. 

8.  It  is  settled  that  in  criminal  pros- 
ecutions, no  alleged  error  in  the  in- 
structions to  the  jury  will  be  noticed, 
unless  the  party  objecting  excepts,  and 
by  means  of  a  bill  of  exceptions  places 
the  objectionable  charge  on  the  record  ; 
this  plaintiff  in  error  objected  to  do. 
Wash.  v.  the  State,  14  Smedes  &  Marsh. 
R.  120.' 

9.  Whether  it  could  be  required  of 
the  Superior  Court  in,  a  case  of  indict- 
ment to  spread  either  the  evidence  or 
the  facts  upon  the  record  in  a  bill  of  ex- 
ceptions after  a  conviction,  and  upon 
overruling  a  motion  for  a  new  trial. 
Burgess  v.  Commonwealth,  2  Virg.  Cas. 
483. 

10.  Where  a  bill  of  exceptions  shows 
that  certain  evidence  was  excluded  in 
the  court  below,  on  objection  being 
made,  but  does  not  mention  the  ground 
of  either  the  objection  or  decision,  any 
objection  which  might  have  been  avail- 
able during  the  trial,  may  be  resorted 
to  on  the  argument  in  this  court.  Per 
Nelson,  Ch.  J.  Ward  v.  People,  3 
Hill,  895. 

11.  When  instructions  to  the  jury 
actually  given,  are  excepted  to  as  mis- 
taking the  law,  no  part  of  the  testimony 
need  be  stated  to  authorize  the  appel- 
late court  to  revise  the  case  upon  the  bill 
of  exceptions.  Sharp  v.  the  State,  15 
Ala.  R.  749. 

12.  In  Massachusetts,  under  the  Rev. 
Stats,  c.  86.  §  11,  and  c.  188,  §  13, 
exceptions  in  criminal  cases,  filed  in 


the  Municipal  Court,  or  Court  of  Com- 
mon Pleas,  must  be  entered  in  the  Su- 
preme Judicial  Court,  which  is  next  to 
be  held  for  the  same  county  ;  and 
where  the  party  who  files  such  excep- 
tions, recognizes  to  enter  and  prosecute 
them  in  the  Supreme  Judicial  Court, 
then  in  session,  the  recognizance  is  of 
no  effect.  The  Commonwealth  v.  Har- 
ley,  7  Met.  467. 

13.  Where  no  bill  of  exceptions  nor  . 
statement  in  the  nature  thereof  accom- 
panies the  record  of  a  case  sent  to  this 
Court,  the  judgment  below  is  affirmed  as 
of  course,  there  appearing  no  error  in  the 
record.  State  v.  OrrtU,  Busbee  N.  C.  217. 

14.  The  Supreme  Court  in  cases  at 
law,  is  strictly  a  Court  of  Error,  and 
therefore  an  appeal  can  notice  only  mat- 
ters of  law  appearing  on  the  record  prop- 
per,  or  a  bill  of  exceptions,  or  statement 
in  the  nature  thereof.  State  v.  Lang- 
ford,  Busbee  N.'Car.  Rep.  436. 

15.  Where  an  exception  shows  or 
supposes  a  state  of  things  inconsistent 
with  the  statement  made  up  by  the 
judge,  it  must  be  disregarded  and  the 
statement  taken  to  be  true.   lb.  436. 

16.  Where  a  record  shows  that  the 
prisoner  was  brought  to  the  bar  in  the 
custody  of  the  sheriff,  and  then  setting 
out  the  drawing,  Ac,  of  the  jury,  and 
their  verdict  contains  this  entry,  the 
prisoner  is  remanded,  the  presence  of 
the  prisoner  during  the  whole  trial 
appears  with  judicial  certainty,  lb. 

17.  Where  the  court  refuses  to  posfc- 
pone  a  cause,  such  refusal  cannot  be 
reviewed  on  bill  of  exceptions.  People 
v.  Colt,  3  Hill's  432. 

18.  In  Missouri,  on  trial  of  an  indict- 
ment for  exercising  the  business  of 
auctioneers  without  license,  the  de- 
fendants were  not  entitled  to  a  bill  of 
exceptions  until  the  passage  of  the 
act  at  the  Session  of  1834-'5.  It  seems 
that  a  bill  of  exceptions  could  not  be 
allowed  on  the  trial  of  any  indict- 
ment.   Vaughn  v.   State,  4  Mo.  290. 

19.  In  Tennessee,  where  an  appeal  is 
taken,  the  bill  of  exceptions  must  be 
made  out  before  the  adjournment  of 
the  court,  and  no  order  can  be  made 
that  it  be  taken  at  a  subsequent  term, 
whether  general  or  special.  Staggs  v. 
State,  3  Humph.  372. 

20.  Where,  upon    a    challenge    for 
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favor,  the  court  commits  an  error  in 
admitting  or  rejecting  evidence  or  in- 
structing the  triers  upon  matters  of 
law,  a  bill  of  exception  lies.  People  v. 
Bodme,  1  Denio  281. 

21.  In  Massachusetts,  a  defendant 
after  being  convicted  of  an  offence  in 
the  Court  of  Common  Pleas,  at  the 
March  term  thereof,  made  exceptions 
to  the  opinion  of  the  court,  and  entered 
into  a  recognizance  to  enter  and  prose- 
cute the  same,  not  at  the  Supreme 
Judicial  Court  "  next  to  be  holden 
for  the  same  county,"  ae  the  law 
requires,  *  which  was  in  April,  but 
at  the  next  November  term  of  that 
court.  The  defendant  not  having  en- 
tered his  exceptions,  either  at  the  April 
or  November  term,  the  attorney-gener- 
al filed  a  complaint  stating  the  facts, 
and  praying  the  court  to  order  a  capi- 
as to  be  issued  and  the  defendant 
brought  into  court.  The  court  held 
that  they  had  jurisdiction  of  the  cause, 
and  directed  a  capias  to  issue  against 
the  defendant  On  his  being  brought 
in,  his  counsel  refused  to  argue  the  ex- 
ceptions, and  the  court  passed  sentence 
upon  him  on  his  conviction.  Com.  v. 
Dow,  5  Met.  329. 

22.  In  Massachusetts,  under  the 
Bev.  Stats,  c.  138,  §§  11,  14,  the  Su- 
preme Judicial  Court  has  power  in 
criminal  cases  brought  there  from  the 
Court  of  Common  Pleas,  and  the  Munici- 
pal Court,  upon  exceptions  to  award  a 
new  trial,  for  other  sufficient  cause, 
shown  after  overruling  the  exceptions, 
or  to  remand  the  cause  to  the  court 
from  which  it  came,  for  the  purpose, 
among  others,  of  their  hearing  a  motion 
for  a  new  trial.  The  Commonwealth  v. 
Peck,  1  Met.  428. 

23.  Where  two  bills  of  exceptions  are 
placed  upon  the  record  of  the  County 
Court,  and  each  appears  to  contain  an 
entire  statement  of  the  case,  and  they 
are  contradictory  to  each  other,  both 
will  be  considered  as  forming  part  of 
the  record  of  the  case.     lb. 


II.     Grounds  for  Exceptions. 

24.  Exceptions  may  now  be  taken  in 
criminal  prosecutions,  in  the  same  cases 
6 


and  manner  provided  by  law  in  civil 
cases.  Safford  v.  the  People,  1  Par- 
kers Crim.  R.  474. 

25.  In  Massachusetts,  matters, 
though  rare  within  the  discretion  of  an 
inferior  tribunal,  are  not  grounds  of 
exceptions  under  the  statute  of  that 
State.  The  Com.  v.  Sackett,  22  Pick. 
394. 

26.  Where  an  exception  is  taken,  in 
a  manner  so  indistinct  that  the  Court 
cannot  readily  perceive  the  exact  point 
of  the  objection,  the  appellate  Court 
will  disregard  it.  Per  Mitchell,  J. 
Campbell  v.  the  People,  1  Parker's 
Crim.  R.  272. 

27.  Where  there  is  an  omission  by 
the  judge  to  give  the  instruction  whicn 
counsel  in  addressing  the  jury  may 
have  contended  for,  it  furnishes  no 
ground  for  exceptions  unless  the  judge 
was  asked  to  give  such  instruction. 
The  State  v.  Strap,  33  Maine  3  (Red.) 
554. 

28.  It  is  no  ground  for  exception  that 
the  presiding  judge,  on  the  trial  of  an 
indictment,  instructed  the  jury  that  if 
any  of  them  differed  in  their  views  of 
the  evidence  from  the  majority  of  their 
fellows,  they  should  be  thereby  led  to 
distrust  the  correctness  of  their  own 
judgments,  and  led  to  examine  the  facts 
of  the  case  for  the  purpose  of  correct- 
ing their  opinions.  The  Commonwealth 
v.  Tuey,  8  Cush.  1. 

29.  When  three  defendants  are  in- 
dicted by  the  grand  jury,  and  unan- 
imously demand  separate  trials,  quere, 
whether  by  so  doing  they  do  not  de- 
prive themselves  of  the  right  of  any 
exception  to  the  bill,  on  the  ground 
that  it  was  never  legally  found. 
Commonwealth  v.  Chawncey,  2  Ashmead 
90. 

30.  Where  the  Court  charges  the 
jury  with  an  expression  of  opinion,  as 
to  the  effect  of  the  evidence,  leaving 
the  jury  to  decide  the  question,  not- 
withstanding such  expression,  it  does 
not  furnish  a  valid  ground  of  excep- 
tion :  aliter,  if  the  language  which  is 
the  subject  of  exception  amounts  to  an 
instruction  as  to  the  law  applicable  to 
the  evidence  in  the  case.  The  People 
v.  Quin,  1  Parker's  Crim.  R.  340. 

31.  Where  the  question  on  the  trial 
was  whether  the  accused  was  guilty 
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of  murder  or  manslaughter,  and  the 
presiding  judge,  in  giving  his  charge 
to  the  jury,  after  commenting  on  the 
evidence  for  the  prosecution,  said  : 
■"  Now,  gentlemen,  if  you  believe  this 
evidence,  and  believe  that  the  crime 
was  committed  by  the  defendant,  un- 
der the  circumstances  as  given  to  you 
by  these  witnesses,  I  see  no  ground  to 
warrant  you  in  not  finding  the  defend- 
ant guilty  of  manslaughter,  but  in  my 
judgment  he  is  then  guilty  of  murder," 
it  was  held  to  be  equivalent  fo  an  in- 
struction upon  a  conclusion  of  law, 
and  the  case  properly  presented  ques- 
tions of  fact  to  be  passed  upon  by  the 
jury,  viz.  :  whether  the  killing  was  by 
"premeditated  design  to  effect  mur- 
der," Ac.  The  charge  was  held  to  be 
erroneous,  and  a  new  trial  was  award- 
ed,   lb. 

32.  Quere.  Whether  the  setting 
aside  a  person  called  upon  the  venire, 
on  the  motion  of  the  Commonwealth, 
would  be  a  ground  of  exception  by 
the  prisoner.     BcWs  case,  8  Gratt  600. 

33.  Exceptions  taken  at  the  trial, 
and  exceptions  taken  to  the  rulings 
upon  the  motion  in  arrest,  are  incom- 
patible. It  must  be  held  that  both 
be  dismissed,  or  that  the  one  or  the 
other  have  been  withdrawn  or  waived. 
If  it  should  be  held  that  either  of  the 
exceptions  have  been  withdrawn,  it  is 
reasonable  to  consider  that  those  taken 
first  in  order  of  time,  are  the  ones 
withdrawn.  State  v.  Wing,  32  Maine 
R.  581. 

34.  An  exception  is  available  in  order 
to  correct  an  error  in  the  admission  or 
exclusion  of  evidence,  in  granting  or  re- 
fusing a  nonsuit,  in  charging  or  refusing 
to  charge  the  jury  on  a  specific  proposi- 
tion, or  in  deciding  any  question  on  the 
trial  going  to  the  merits  ;  but  all  that 
has  reference  to  the  manner  of  conduct- 
ing the  trial,  to  the  forms  of  the  ques- 
tions asked,  if  not  objectionable  in  sub- 
stance, and  to  the  range  allowed  coun- 
sel on  their  arguments,  are  matters  of 
discretion,  as  to  which  a  remedy  for  a 
supposed  error  cannot  be  made  by  an 
exception.  The  People  v.  Finnegan,  1 
Parker's  Crim.  R.  141. 

85.  Where  the  Court  allowed  the 
counsel  for  the  people  to  press  upon 
the  jury  that  they  might  infer  from  the 


accused's  omission  to  prove  a  good 
character,  that  his  character  was  bad, 
because  the  counsel  for  the  accused 
had  stated  to  the  jury,  in  opening  the 
defence,  that  he  had  known  the  accused 
from  his  youth,  and  knew  him  to  be  a 
man  of  fair  character  ;  held  that  such 
decision  could  not  be  reviewed  on  ex- 
ception, the  latitude  to  be  given 
counsel,  in  addressing  the  jury,  being 
a  matter  of  discretion  ;  but  that  the 
way  by  which  to  have  raised  the  ques- 
tion was  by  asking  the  Court  to  charge, 
after  the  Counsel  had  addressed  the 
jury  on  a  specific  proposition  as  to  the 
legal  presumption,  and  if  the  Court  re- 
fused so  to  charge,  then  to  except  to 
such  refusal.    lb. 

36.  It  is  to  be  presumed,  after  ver- 
dict, that  all  necessary  and  proper 
instructions,  in  matter  of  law,  for  the 
aid  and  information  of  a  jury,  were 
given  ;  and  it  must  of  necessity  be 
presumed  that  such  instructions  were 
legally  correct,  in  cases  where  no  ex- 
ceptions have  been  taken  and  no  points 
reserved.  The  Commonwealth  v.  Knee- 
land,  20  Pick.  206. 


BRIBERY. 


1.  Bribery  is  included  in  the  8th 
section  of  the  1st  article  of  the  Consti- 
tution of  the  United  States,  conferring 
on  Congress  the  power  to  create,  define 
and  punish  crimes  and  offences.  U.  S. 
v.  Worrall,  2  Dallas  384. 

2.  One  may  be  indicted  for  offering 
to  bribe,  though  the  bribe  be  not  ac- 
cepted,   lb. 

3.  Writing  a  letter  offering  a  bribe 
in  one  State,  and  putting  it  in  the  post- 
office  there,  directed  to  an  individual 
in  another  State,  is  an  offence  com- 
pleted in  the  State  where  the  post- 
office  is  situated,    lb. 

4.  In  a  prosecution  for  bribery  in  an 
election,  it  must  appear  that  the  offence 
existed  otherwise  than  in  intention, 
and  that  it  was  actually  carried  into 
execution,  which  could  only  be  by  an 
election  held,  and  the  corrupt  vote  then 
given;  and  this  cannot  be  intended, 
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bnt  must  be  clearly  alleged.    Newell 
v.  dm.,  2  Wash,  88. 

5.  Defendant  was  indicted  for  at- 
tempting to  bribe  a  deputy  sheriff,  and 
by  a  corrupt  offer  of  money  to  induce 
him  to  summon  such  persons  on  the 
jury  as  he,  the  defendant,  should  name 
and  designate.  Held,  that  this  was  an 
offence  at  Common  Law,  and  that  it  was 
not  necessary  to  charge  in  the  indict- 
ment that  the  accused  offered  any  spe- 
cific sum  of  money,  or  other  thing,  to 
the  deputy  sheriff.  Com.  v.  Chapman, 
1  Va.  Cas.  138. 

6.  An  agreement  between  A.  and  B. 
that  A.  will  vote  for  C.  as  commission- 
er of  the  revenue  in  consideration  that 
B.  will  vote  for  D.  as  clerk;  and  that 
B.  will  vote  for  D.  as  clerk  in  consid- 
eration that  A.  will  vote  for  C.  as  com- 
missioner of  the  revenue,  and  the  actual 
voting  of  A.  and  B.  in  pursuance  of 
said  corrupt  agreement,  is  not  an  of- 
fence within  the  statute  of  Virginia 
against  buying  and  selling  offices. 
Com.  v.  CaUaghan,  2  Va.  Cas.  460. 

1.  In  Pennsylvania,  where  a  sheriff 
bribes  a  voter  previous  to  his  election, 
it  is  not  an  infamous  crime  within  the 
meaning  of  the  constitution  of  that 
State,  disqualifying  him  on  conviction 
from  holding  office.  Com  v.  Shaver,  3 
Watts  &  Serg.  338. 

8.  In  order  to  consummate  the  crime 
of  bribing  a  legislative  or  judicial  offi- 
cer, under  the  statute  of  Alabama,  it 
must  be  shown  that  the  cause  or  pro- 
ceeding was  pending  before  the  officer 
at  the  time  the  gift  or  promise  was 
made;  or  that  the  cause  or  proceeding 
was  afterwards  instituted  before  the 
officer,  or  so  instituted  that  in  the  or- 
dinary mode  of  proceeding  the  same 
would  come  before  him.  Barefield  v. 
the  State,  14  Ala.  603. 
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I.  What  constitutes  Burglary. 

1.  A  burglary  may  be  committed  in 
a  store-house  standing  twenty-four 
yards  from  the  dwelling-house,  and 
separated  therefrom  by  a  fence,  if  the 
owner  or  his  servants  sometimes  sleep 
therein.  State  v.  Wilson.  1  Haywood  R. 
279. 

2.  The  breaking  and  entering  a 
dwelling-house,  with  intent  to  cut  off 
an  ear  of  an  inhabitant,  is  not  a  felony. 
Com.  v.  Newell,  et  at.,  7  Mass.  Rep.  245. 

3.  In  burglary,  there  must  be  a 
breaking,  removing  or  putting  aside  of 
something  material  which  constitutes 
a  part  of  the  dwelling-house,  and  is 
relied  on  as  a  security  against  intru- 
sion. A  door  or  window  left  open  is 
no  such  security.  But  if  the  door  or 
window  be  shut,  it  is  not  necessary  to 
resort  to  locks,  bolts  or  nails;  a  latch 
to  the  door  or  the  weight  of  the  win- 
dow is  sufficient.  State  v.  Boon,  13 
Iredell's  R.  244. 

4.  When  a  man  burglariously  en- 
tered a  room  where  a  young  lady  was 
sleeping,  and  grasped  her  ancle,  with- 
out any  attempt  at  explanation  when 
she  screamed,  this  is  some  evidence  of 
an  attempt  to  commit  a  rape,  and  must 
be  submitted  by  the  court  to  the  jury. 

5.  There  cannot  be  a  constructive 
breaking,  so  as  to  constitute  burglary, 
by  enticing  the  owner  out  of  his  house 
by  fraud  and  circumvention,  and  thus 
inducing  him  to  open  his  door,  unless 
the  entry  of  the  trespasser  be  immedi- 
ate, or  in  so  short  a  time  that  the  own- 
er or  his  family  has  not  the  opportunity 
of  re-fastening  his  door.  The  State  v. 
Henry,  9  Iredell's  R.  403. 

6.  As  when  the  owner,  by  the  strat- 
agem of  the  trespasser,  was  decoyed 
to  a  distance  from  his  house,  leaving 
his  house  unfastened,  and  his  family 
neglected  to  fasten  it  after  his  depart- 
ure, and  the  trespasser,  at  the  expira- 
tion of  about  fifteen  minutes,  entered 
the  house,  without  breaking  any  part, 
but  through  the  unfastened  door,  with 
intent  to  commit  a  felony,  held  that  this 
was  not  burglary,  lb.  Ruffin,  0.  J.# 
dissented. 

7.  The  mere  forcing  open  the  shut- 
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ters  and  thrusting  the  hand  within 
them,  will  not  constitute  burglary,  no 
entry  into  the  dwelling  having  been 
made.     State  v.  MCall,  4  Ala.  643. 

8.  The  breaking  and  entering  a 
dwelling-house  with  intent  to  commit 
adultery,  is  not  burglary  within  the 
statute  of  Vermont.  State  v.  Cooper, 
16  Vt.  551. 

9.  As  to  what  is  night  to  constitute 
burglary.  State  v.  Bancroft,  10  New 
Hamp.  105. 

10.  When  one  breaks  open,  in  the 
night-time,  a  store  at  the  distance  of 
twenty  feet  from  a  dwelling-house,  but 
not  connected  with  it  by  any  fence  or 
enclosure,  it  is  not  burglary.  The 
People  v.  Parker,  4  John  R.  423. 

11.  House-breaking  with  a  felonious 
intent,  has  always  been  considered  a 
crime  of  an  aggravated  nature ;  if  com- 
mitted in  the  night-time,  it  has  been, 
both  in  England  and  in  this  country, 
a  capital  offence.  Com.  v.  Hope,  22 
Pick.  1. 

11.  The  true  definition  of  burglary 
is  breaking,  &c,  with  intent  to  commit 
felony,  of  which  the  actual  commission 
is  so  strong  a  presumptive  evidence 
that  the  law  has  adopted  it,  and  admits 
it  to  be  equivalent  to  a  charge  of  the 
intent  in  the  indictm* ent.  Com.  v.  Hope, 
22  Pick.  1. 

13.  Where  a  man  lifts  up  the  latch 
of  an  outer  door,  or,  where  the  outer 
door  being  open,  he  enters,  or  unlatch- 
es or  unlocks  a  chamber  door,  it  is 
such  a  breaking  as  will  constitute  the 
crime  of  burglary.  State  v.  Wilson, 
Coxe  439.  Aliter,  if  all  the  doors  are 
open,  and  a*  thief  enters,  though  he 
afterwards  breaks  open  a  chest  or 
cupboard.  lb.  See  Commonwealth 
v.  Steward,  7  Dane's  Ab.  136. 

14.  Burglary  may  be  committed  in  a 
house  in  a  city,  where  the  prosecutor 
intended  to  reside  on  his  return  from 
the  country,  and  into  which  he  had  re- 
moved his  furniture  on  going  into  tho 
country,  notwithstanding  neither  he  nor 
his  family  had  ever  lodged  in  it ;  but  it 
had  merely  been  used  by  them  occa- 
sionally as  a  stopping-placiB.  Com.  v. 
Brown,   3  Rawle  207. 

15.  It  does  not  constitute  burglary 
to  break  the  door  of  a  store  within 
three  feet  of  the  dwelling-house,  and 


enclosed  in  the  same  yard,  when  •  the 
store  is  not  necessary  to  the  house  as 
a  dwelling.  State  v.  Langford,  1  Dev. 
253. 

16.  Burglary  is  an  offence  by  the 
Common  Law.  Rex  v.  Hanson,  1  Root 
59.  And  it  consists  in  the  breaking 
and  entering  of  a  dwelling-house  in 
the  night-time,  with  intent  to  commit  a 
felony.  State  v.  Wilson,  Coxe  441 ; 
Commonwealth  v.  Newell,  7  Mass.  247. 

17.  In  Georgia,  burglary  may  be 
committed  in  the  day  or  night.  State 
v.  Thompson,  R.  M.  Charl.  80. 

18.  If  at  the  time  of  committing  the 
burglary,  laid  in  the  indictment,  there 
was  light  enough  to  discern  a  man's 
face,  it  was  burglary.  Thomas  v.  The 
State,  5  Howard's  Reps.  20. 

19.  Where  a  prisoner  is  lawfully  in 
a  house,  or  has  the  right  to  enter,  as  the 
guest  of  an  inn,  he  cannot  be  convicted 
of  the  offence  of  entering  in  the  night- 
time with  intent  to  steal.  State  v. 
Moore,  12  N.  H.  42. 

20.  Where  a  defendant  was  charged 
with  breaking  and  entering,  on  the 
28th  of  April,  1835,  in  the  night-time, 
"a  certain  house,  not  then  occupied 
as  a  dwelling-house,"  and  stealing 
therein  goods  and  chattels  to  the 
amount  of  about  sixteen  dollars  ;  held 
to  be  only  larceny.  Wilde  v.  Com- 
monwealth, 2  Mete.  408. 

21.  The  statute  29,  Ohio  laws,  144, 
prescribes  the  punishment  for  breaking 
and  entering  a  mansion-house  in  the 
night-season,  in  which  any  person  shall 
reside  or  dwell,  and  committing,  or  at- 
tempting to  commit,  any  personal  vio- 
lence or  abuse.  The  intent  with  which 
the  party  enters  forms  no  ingredient 
of  the  offence.  The  inquiries  pre- 
sented by  the  statute  are :  did  the 
accused  break  and  enter  the  house  in 
the  night-season  ?  If  so,  did  he  com- 
mit, or  attempt  to  commit,  any  personal 
abuse  or  violence.  Forsyth  v.  State, 
6  Ham.  20. 

22.  The  lifting  the  latch  and  opening 
the  door,  though  not  bolted  or  locked, 
the  shoving  up  a  window,  though  not 
fastened,  the  getting  down  a  chimney, 
and  various  other  acts  done  to  effect 
an  entry,  are  held  to  be  a  breaking. 
The  offence  consists  in  violating  the 
common  security  of  a  dwelling-house 


Digitized  by 


Google 


BURGLARY. 


85 


Indictment  for  Burglary. 


in  the  night-time  for  the  purpose  of 
committing  a  felony.  It  makes  no  dif- 
ference whether  the  door  is  barred  and 
bolted,  or  the  window  secured  or  not, 
it  is  enough  that  the  house  is  secured 
in  the  ordinary  way,  so  that  by  the 
carelessness  of  the  owner,  in  leaving 
the  door  or  window  open,  the  party 
accused  of  burglary  be  not  tempted 
to  enter.  Com.  v.  Stephenson,  8  Pick. 
354. 

23.  Where  two  persons  contrive  to- 
gether for  the  purpose  of  executing  a 
burglary,  and  one  breaks  into  the 
house  and  obtains  the  property,  while 
the  other  waits  without,  both  will  be 
guilty  of  breaking  and  entering 
People  v.  Boujet,  2  Parker's  Crim.  Rep. 
11. 

24.  A  district  school-house  is  not  an 
outhouse  within  the  terms  of  30th 
section  of  the  act  of  1830,  concerning 
crimes  and  punishments.  State  v.  Bai- 
ley, 10  Conn.  L44. 

25.  The  statute  of  Maine,  in  defin- 
ing this  offence,  makes  no  distinction 
respecting  the  time  of  breaking  and 
entrance.  The  same  acts  will  consti- 
tute the  offence  irrespective  of  light  or 
darkness.  State  v.  Newbergen,  25  Me, 
500. 

26.  In  North  Carolina  the  statute  of 
1806,  ch.  6,  makes  capital  the  offence 
of  breaking  a  dwelling-house  in  the 
day-time,  and  feloniously  taking  there- 
from money,  goods,  or  chattels — a  bank- 
note was  not  the  subject  of  larceny 
before  the  statute  of  1811,  ch.  11. 
Suae  v.  Jim,  3  Murph.  3. 

27.  In  Massachusetts  there  is  no 
statute  provision  for  the  punishment 
of  the  crime  of  breaking  and  entering 
a  warehouse  in  the  night-time.  Com- 
monwealth v.  Carrol,  8  Mass.  Reports 
490. 

28.  Removing  a  plank  which  is  loose, 
and  is  not  fixed  to  the  freehold  in  a 
partition  wall  of  a  building,  is  not  a 
breaking-in  within  the  statute.  Com- 
monwealth v.  Trimner,  et  al.,  1  Massa- 
chusetts Term  R.  476. 

29.  Every  dwelling-house  is  taken 
to  be  a  habitation  wherein  burglary 
may  be  committed.  So  all  out-houses 
attached  to  the  dwelling,  and  intended 
for  the  comfort  and  convenience  of  the 

*  family,  are,  in  legal  signification,  part 


and  parcel  of  it.      Armour  v.  State,  3 
Humph.  379. 

30.  A  store,  in  which  no  member  of 
the  family  slept,  is  not  part  and  parcel 
of  the  mansion-house,  though  within 
thirty  feet  of  it,  and  within  a  common 
enclosure.     lb. 

31.  The  cabin  of  a  vessel  is  a 
"  shop,"  and  a  barn  not  connected  with 
the  mansion-house  is  an  "outhouse" 
within  the  terms  of  the  statute  of 
Connecticut,  for  the  punishment  of 
burglary.  State  v.  Carrier,  5  Day 
131  ;  Stater. Brooks,  4  Conn.  446.  See, 
also,  Bex  v.  Humphrey,  1  Root  63. 
Aliter  of  a  district  school-house. '  State 
v.  Bailey r,  10  Conn.  144. 


U.  Indictment  fob  Burglary. 

32.  An  indictment  for  burglary  must 
lay  a  felonious  intent,  and  that  intent 
must  be  proved.  The  Court  will  pre- 
sume that  a  confession  made  before-  a 
magistrate  was  reduced  to  writing  ; 
but  it  must  be  shown  that  the  defend- 
ant signed  it,  or  admitted  it  to  be  cor- 
rect, in  order  to  exclude  parol  proof 
of  the  confession.  The  State  v.  Eaton, 
3  Harrington  554* 

33.  In  an  indictment  for  burglary  it 
is  sufficient  to  lay  the  ownership  of  the 
house  in  a  married  woman  who  lives 
apart  from  her  husband,  and  has  the 
occupancy  and  control  of  the  dwelling. 
Butcher  v.  State,  18  0.  708. 

34.  In  Massachusetts  an  indictment 
for  breaking  a  store  cannot  be  sup- 
ported under  the  act  of  March  15th, 
1785,  unless  it  be  averred  in  the  in- 
dictment that  the  store  is  a  building. 
Commonwealth  v.  McMonagle,  1  Mass. 
Term  R.  517. 

35.  In  Virginia  it  is  indispensable  that 
the  indictment  charge  the  offence  to 
have  been  committed  in  the  night- 
time.    Mark's  case,  4  Leigh.  658. 

36.  The  offence  of  entering  a  dwell- 
ing-house in  the  night-time,  without 
breaking,  is  included  in  an  indictment 
for  breaking  and  entering.  State  v. 
Moore,  12  New  Hamp.  42. 

37.  As  the  crime  of  burglary  and 
the  crime  of  larceny  committed  in  the 
night-time  have  a  close  connection  in 
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fact,  they  may  be  charged  in  the  same 
indictment.  Upon  such  an  indictment 
the  prisoner  may  be  acquitted  of 
burglary  and  convicted  of  the  theft; 
whilst  a  general  verdict  of  guilty  will 
cover  both  offences.  State  v.  Brady, 
14  Vt.  353. 

38.  An  indictment  under  the  statute 
of  Massachusetts  of  1839,  ch.  31,  for 
breaking  and  entering  in  the  night- 
time any  shop  or  warehouse  adjoining 
to,  or  occupied  with  a  dwelling-house, 
with  intent  to  commit  murder,  larceny, 
or  other  felony,  need  not  allege  that 
the  prisoner  broke  and  entered  the 
shop  with  intent  to  commit  larceny 
or  other  felony.  The  averment  that 
he  broke  and  entered  the  shop,  the 
goods  of  A.  B.  then  and  there  being 
found,  feloniously  to  steal,  take,  and 
carry  away,  is  sufficient.  Nor  is  it 
necessary  to  describe  the  goods  intend- 
ed to  be  stolen.  A  general  intent  to 
steal  goods  would  complete  the  offence; 
and,  therefore,  the  averment  of  such 
intent,  without  more,  is  sufficient  to 
charge  it.  Josslyn  v.  Com.,  6  Mete. 
236. 

39.  An  indictment  under  the  Revised 
Statutes  of  Mass.  of  1804,  ch.  143,  §  4, 
for  breaking  and  entering  in  the  night- 
time a  shop  or  offige,  and  committing 
larceny  therein,  need  not  allege  that 
the  shop  or  office  was  "  not  adjoining 
to  or  occupied  with  a  dwelling-house." 
Devoe  v.  Com^  3  Mete.  316. 

40.  It  is  not  necessary  that  an  in- 
dictment for  burglary  in  the  third 
degree  should  state  that  the  offence 
was  committed  in  the  day-time.  Butler 
v.  People,  4  Denio's  R.  68. 

41.  In  an  indictment  for  burglary 
with  intent  to  steal  goods  and  chattels, 
it  is  not  necessary  to  aver,  what 
specific  goods  were  intended  to  be 
stolen.  Spencer  v.  the  State,  13  Ohjo  R. 
401. 

42.  The  term  "  goods  and  chattels," 
imports  value,  and  it  is  not  necessary 
under  the  statute  to  aver  any  certain 
value,    lb. 

43.  On  trial,  proof  of  their  value  is 
not  necessary,  lb.  In  an  indictment 
for  burglary,  a  description  of  the 
premises  as  "the  warehouse  of  W. 
M.,  at  Scioto  County,"  is  sufficient. 
lb. 


44.  An  indictment  for  breaking  and 
entering  a  dwelling-house  in  the  night- 
time, and  stealing,  need  not  allege  an 
intent  to  steal.  Jones  v.  State,  11  New 
Hamp.  269. 

45.  In  Massachusetts,  an  indictment 
under  the  Revised  Statutes,  for  burg- 
lary, need  not  allege  the  act  to  have 
been  done  burglariously.  Tullf  v. 
Cam.,  4  Mete.  357. 

46.  In  Virginia,  previous  to  the 
statute  of  1804,  an  indictment  was  held 
fatally  defective  for  not  averring  ex- 
pressly that  the  burglary  was  com- 
mitted within  the  jurisdiction  of  the 
Court,  or  within  the  district  compris- 
ing the  counties  for  which  the  Court 
was  held,  although  it  did  charge  that 
the  offence  was  committed  in  the 
county  of  N.,  which  was,  in  fact,  within 
the  district  and  jurisdiction.  Common- 
wealth v.  Richards,  1  Virg.  Cas.  1. 

41.  An  indictment  charging  the 
crime  to  have  been  committed  between 
the  hours  of  twelve  at  night  and  nine 
of  the  evening  succeeding,  will  be 
quashed,  for  the  omission  of  a  nocianier. 
State  v.  Mather,  N.  Chip.  32. 

48.  It  is  not  indispensable  to  charge 
the  defendant  in  the  indictment  with 
breaking  and  entering  with  intent  to 
commit  a  felony,  where  a  felony  is 
alleged  to  have  been  committed  after 
breaking  and  entering.  Commonwealth 
v.  Brown,  3  Rawle  207. 

49.  In  Missouri,  in  an  indictment 
under  the  statute,  for  setting  fire  to  a 
dwelling-house  in  which  there  was  a 
human  being,  it  is  not  necessary  to 
mention  the  name  of  the  person  in 
the  house.  State  v.  AguUar,  14  Mo. 
130. 

50.  Where  an  indictment  is  laid  for 
house-breaking,  under  the  statute  of 
Missouri,  it  must  specify  the  manner  of 
the  breaking,  so  as  to  show  on  the  face 
of.  the  indictment  the  exact  offence 
intended  to  be  charged,  and  to  shut  out 
other  offences  of  house-breaking  de- 
scribed by  the  statute.  Conner  v.  State, 
14  Mo.  561. 

51.  Where  an  indictment  alleges  that 
"  A.  with  an  axe  the  dwelling-house  of 
one  B.  in  the  night-time,  feloniously 
and  burglariously  did  break,  and  with 
the  intent  with  said  axe  to  open  and 
enter,  and  the  goods  and  chattels  of « 
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the  said  B.  in  the  said  dwelling-house 
being,  feloniously  and  burglariously  to 
steal  and  carry  away,  but  the  said  A. 
did  then  and  there  fail  in  the  perpetra- 
tion of  said  offence,"  &c;  held  that  it 
contains  a  sufficient  description  of  the 
misdemeanor  charged.  Hackelt  v.  Com- 
monwealth,  15  Penn.  State  R.  (3  Harris) 
95. 

52.  Such  a  misdemeanor  in  Pennsyl- 
vania is  liable  to  punishment  by  im- 
prisonment in  the  State  penitentiary 
for  the  term  of  two  years  and  one 
month.     lb. 

53.  Indictment  against  A.  for  break- 
ing a  dwelling-house  in  the  day-time, 
no  person  being  therein,  and  feloni- 
ously taking  therefrom  a  bank-note  of 
the  value  of  five  pounds,  concludes 
against  ihejbrm  of  the  statute.  A.  can- 
not be  convicted  of  a  capital  felony. 
Such  indictment  should  conclude 
against  the  form  of  the  statutes.  State 
y.  Jim,  3  Murph.  3. 

54.  Where  an  information  for  bur- 
glary charged  that  the  prisoner  "feloni- 
ously and  burglariously77  broke  and 
entered,  without  charging  that  the 
acts  were  done  in  the  night  season,  or 
stating  at  what  hour  they  were  done, 
after  a  verdict  of  guilty  and  judg- 
ment thereon,  held  :  1st.  That  the  in- 
formation was  fatally  defective.  2d. 
That  the  defect  was  not  cured  by 
verdict  Lewis  v.  the  State,  16  Con. 
R.32. 

55.  Where  there  are  two  statutes, 
one  punishing  the  offence  of  breaking, 
in  the  night-time,  into  an  office  adjoin- 
ing a  dwelling-house,  and  another  that 
of  breaking  in  the  night-time  into  an 
office  not  adjoining  a  dwelling-house, 
both  imposing  a  similar  punishment ; 
held  that  it  is  not  necessary  to  allege 
whether  the  office  was  adjoining  or 
not  to  the  dwelling-house.  Lamed  v. 
Commonwealth,  12  Mete.  240. 

56.  The  charge  of  an  actual  larceny 
is  not  necessary  to  constitute  the 
principal  offence  of  burglary;  the  mere 
intent  to  commit  larceny  would  be 
sufficient,  and  a  further  allegation  of 
an  actual  larceny  is  only  to*  be  taken 
in  aid  of  the  charge  of  the  intent;  and 
if  a  conviction  ensues,  the  punishment 
would  be  for  the  burglary,  and  not  a 
distinct    sentence    for    the   larceny. 


Hence,  in  reference  to  the  burglary,  the 
specific  charge  of  an  actual  larceny  is 
surplusage;  and  if  informally  set  forth 
and  wholly  defective,  there  would  still 
remain  sufficient  to  sustain  a  convic- 
tion, and  judgment  thereon.  Lamed 
v.  Commonwealth,  12  Mete.  240. 

5T.  In  an  indictment  for  burglary, 
the  house  is  sufficiently  described  as 
a  dwelling-house  by  the  word  mansion. 
Commonwealth  agt.  Pennock,  3  Serg.  & 
R.  199. 

58.  An  indictment  setting  forth  that 
the  defendant  broke  and  entered  a 
shop,  with  intent  to  steal,  would  be 
good,  and  the  addition  of  the  fact  that 
he  did  steal,  which  is  the  best  evidence 
of  his  intention,  does  not  vitiate  an 
indictment.  The  State  v.  Ayer,  3 
Foster's  R.  301. 

59.  An  allegation  in  an  indictment 
for  burglary  that  the  respondent  broke 
and  entered  the  dwelling-house  of  one 
person,  with  intent  to  steal  his  goods, 
and  having  so  entered,  then  and  there 
stole  and  carried  away  the  goods  of 
another  person,  then  and  there  being 
found,  is  not  a  misjoinder  of  offences. 
State  v.  Brady,  4  Weston  353. 

60.  Where  an  indictment  for  bur- 
glary charges  that  the  defendants 
broke  and  entered  "  the  City  Hall  of 
the  City  of  Charlestown  ;77  held  that 
this  was  a  sufficient  averment  to 
show  that  ownership  of  the  property 
was  in  the  city  of  Charlestown.  Com. 
v.  Williams,  2  Cush.  582. 

61.  It  is  the  breaking  and  entering 
in  the  night-time  a  public  building,  and 
stealing  therein,  that  is  the  subject  of 
punishment  under  the  statute  ;  the 
amount  of  property  stolen  is  immate- 
rial,    lb. 

62.  Where,  in  an  indictment  for  bur- 
glary, the  building  alleged  to  have 
been  entered  was  described  as  the 
shop  of  William  S.  Amigh,  it  was  held 
no  variance  that  the  shop  was  occupied 
in  the  business  of  one  Winters,  of 
whom  Amigh  was  the  agent,  it  ap- 
pearing that  Amigh  hired  and  paid  for 
the  shop,  and  that  it  was  under  his 
charge.  The  People  v.  Smith,  1  Park- 
er's Crim.  Rep.  329. 

63.  It  has  been  considered  proper 
and  necessary,  until  the  statute  of 
1847,  c.  13,  and  such  are  the  usual  pre- 
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cedents,  to  state  some  particular  boor 
of  the  night  in  which  the  burglary 
was  alleged  to  have  been  committed. 
The  reason  for  this  seems  to  have  been, 
that  one  might  with  a  felonious  intent 
have  broken  and  entered  a  building  at 
a  time  properly  called  in  popular 
language  night-time,  and  yet  not  have 
committed  the  crime  of  burglary  ;  the 
time  in  which  that  offence  can  be  com- 
mitted being  not  so  far  extended  as  to 
embrace  the  night-time,  in  the  ordinary 
use  of  that  word,  but  a  period  when  the 
light  of  day  had  so  far  disappeared  that 
the  face  of  a  person  was  not  discern- 
able  by  the  light  of  the  sun  or  twilight, 
but  the  statute  just  cited  has  defined 
"  night-time"  for  all  purposes  of  crimi- 
nal proceedings.  Commonwealth  v. 
Williams,  2  Cush.  582. 

•4.  Whenever  "  night-time"  is  now 
used  in  an  indictment,  as  descrip- 
tive of  the  time  of  the  commission  of 
an  offence,  it  is  to  be  understood  of 
the  night-time  as  defined  by  this 
statute.    lb. 

65.  The  allegations  that  the  break- 
ing and  entering  were  in  that  night- 
time, is  virtually  an  allegation  that  the 
offence  was  committed  during  the  time 
between  one  hour  after  sun-setting  on 
one  day,  and  one  hour  before  sun-rising 
on  the  next  day.    lb. 


III.  Evidence  on  the  triai/— Competen- 
cy of. 

66.  Proof  of  a  constructive  breaking 
a  common  jail,  is  sufficient  to  warrant 
a  conviction  under  our  statute  which 
provides  against  a  forcible  breaking 
and  entering.  Dutcher  v.  the  State, 
18  Ohio  R.  308. 

67.  When  an  actual  stealing  is 
charged  in  burglary,  it  must  be  proved, 
and  proof  of  an  intent  to  steal,  is  not 
sufficient.  Jones  v.  the  State,  11  New 
Hamp.  269. 

68.  In  New  Hampshire,  where  the 
indictment  alleges  the  breaking  and 
entering  a  dwelling-house  in  the  night- 
time, with  intent  to  steal,  the  actual 
larceny,  if  proved,  is  sufficient  evi- 


dence of  the  intent.     State  v.   Moor&, 
12  New  Hamp.  42. 

69.  Where,  on  the  trial  of  an  indict- 
ment for  burglary,  it  was  proved  thai 
the  door  had  been  forced  open  ;  it  was 
held  that  the  jury  might  infer  that  the 
door  had  been  duly  shut  on  the  night 
of  the  offence.  Com.  v.  MerriU,  Thach. 
Cr.  Cas.l. 

70.  In  a  prosecution  for  burglary, 
evidence  tending  to  show  the  charac- 
ter of  the  burglarious  acts,  cannot  be 
objected  to  on  the  ground  that  the  cir- 
cumstances offered  to  be  proved,  would, 
upon  the  trial  of  another  offence,  have 
a  tendency  to  convict  the  accused  of 
such  latter  offence.  The  intent  with 
which  the  accused  entered  may  be 
shown  by  proof  of  circumstances  tend- 
ing to  establish  a  felony  committed  in 
a  store  adjoining.  Osborn  v.  the  Peoph, 
2  Parker's  Orim.  R.  688. 

71.  That  the  entry  was  made  in  the 
night,  may  be  shown  by  circumstantial 
evidence,  like  other  facts.  State  v. 
Brancroft,  10  New  Hamp.  105. 

72.  Proof  of  burglary,  on  trial  of  * 
charge  of  larceny,  does  not  give  the 
accused  a  right  to  an  acquittal.  Wyatt 
v.  State,  1  Blackf.  257. 

73.  Before  one  can  be  convicted  of 
burglary  there  must  be  proof  to  show 
that  the  doors  were  shut.  State  v. 
Wilson,  Coxe  439. 

74.  Proof  of  an  illegal  entrance 
merely  such  as  would  enable  the  party 
injured  to  maintain  trespass,  qumre 
dausum,  will  not  be  sufficient.  Nor 
will  proof  of  an  entrance  merely,  for  a 
purpose  ever  so  felonious  and  foul,  ac- 
companied by  any  conceivable  strata- 
gem, be  sufficient,  if  there  be  no  actual 
breaking.  There  must  indeed  be  proof 
of  a  felonious  intent  ;  but  however 
clearly  that  may  be  proved,  and  how- 
ever full  may  be  the  proof  of  entrance, 
the  offence  is  not  proved  until  there  be 
proof  of  an  actual  breaking,  or  its 
equivalent.  It  is  immaterial  by  what 
kind  of  violence  the  breaking  is  effect- 
ed. State  v.  Newbergin,  25  Me.  Rep. 
500. 

75.  Upon  a  trial  for  burglary,  it  is 
not  material  to  inquire  whether  or  not 
it  was  light  enough  to  distinguish  a 
man's  face.  Thomas  v.  the  State>  5 
How,  Miss.  20. 
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76".  Where  a  burglary  and  a  larceny 
are  connected,  the  mere  possession  of 
the  stolen  goods,  without  any  other 
evidence  of  guilt,  is  not  to  be  consid- 
ered as  prima  facie  or  presumptive 
evidence  of  the  burglary  J  Davis  v. 
the  People,  1  Parker's  Grim.  Reports 
441 

IT.  But  where  property  has  been  fe- 
loniously taken  by  means  of  a  burglary, 
and  they  are  immediately  or  soon 
thereafter  discovered  in  the  actual  pos- 
session of  one  who  gives  a  false  account 
or  refuses  to  give  any  account  of  the 
maimer  in  which  the  property  came 
into  his  possession,  proof  of  such  pos- 
session and  guilty  conduct  is  presump- 
tive evidence  not  only  that  he  stole  the 
goods,  but  that  he  made  use  of  the 
burglary  by  which  access  to  them  was 
obtained,    lb. 

78.  There  ought  to  be  some  evidence 
of  guilty  conduct  in  addition  to  the 
bare  possession  of  the  stolen  prop- 
erty, before  the  presumption  of  bur* 
glary  is  superadded  to  that  of  the  lar- 
ceny,    lb. 

79.  In  a  prosecution  for  burglary, 
where  the  property  charged  to  have 
been  stolen  in  a  burglarious  manner 
was  found  in  the  possession  of  one  A., 
an  alleged  accomplice  of  the  accused, 
and  was  brought  to  and  identified  by 
the  prosecutor,  proof  of  the  confession 
of  the  accused  that  he  and  A.  went  to 
the  prosecutor's  house  together,  and 
that  the  accused  waited  without  until 
A.  entered  the  house  through  the  win- 
dow and  stole  the  property,  and  that 
they  departed  thence  together,  is  suffi- 
cient evidence  of  the  accused's  guilt 
and  the  identity  of  the  property.  Peo- 
ple v.  Bouget,  2  Parker's  Grim.  Reports 
11. 

80.  On  the  trial  of  an  indictment  for 
breaking  and  entering  the  city  hall  of 
Oharlestown,  after  submitting  to  the 
inspection  of  the  jury  various  tools 
and  implements  found  in  the  possession 
of  the  defendant,  the  government  of- 
fered evidence  to  prove  that  the  ward 
of  a  certain  key  thus  found  was  made 
and  fitted  by  the  defendant  to  open  the 
door  of  the  Lancaster  bank  building. 
Held  that  such  evidence  was  improper. 
Commonwealth  v.  Wilson,  2  Cush.  Rep. 
590. 


81.  As  to  the  sufficiency  of  evidence 
to  establish  such  a  breaking  as  to  con- 
stitute the  crime  of  burglary.  Hunter 
v.  the  Commonwealth,  7  Grattan's  Rep. 
641. 


IV.  Conviction  and  Judgment. 

82*.  A  person  indicted  for  breaking 
and  entering  a  warehouse,  with  intent 
to  steal,  and  also  with  stealing,  may 
be  convicted  of  the  larceny  simply. 
The  State  v.  Crocker,  8  Harrington's 
R.  554  ;  People  v.  Snyder,  2  Parker's 
Crim.  R.  28. 

83.  In  Georgia,  under  an  indictment 
for  burglary,  the  jury  found  the  ac- 
cused ♦'guilty  of  stealing  from  the 
dwelling-house/'  Held  that  the  verdict 
could  not  be  sustained.  State  v.  Thomp- 
son, R.  M.  Charlt.  80,  S.  P.;  State  v. 
Moloney,  lb.  84. 

84.  In  Pennsylvania,  in  order  to  au- 
thorize judgment  of  imprisonment  for 
life,  on  a  second  conviction  of  burgla- 
ry, it  must  appear  by  the  record  that 
the  defendant  received  judgment  of 
imprisonment  at  hard  labor,  Ac,  for 
his  first  offence ;  it  is  not  enough  when 
the  indictment  avers  only  that  the  de- 
fendant was  convicted  on  the  former 
indictment,  and  that  "  the  Court  gave 
judgment."  Smith  v.  Commonwealth, 
14S.&R.  69. 

8&.  It  is  in  the  power  of  the  county 
attorney  to  nolle  prosequi  as  to  the 
breaking  and  entering,  and  thereby 
leave  the  defendant  punishable  for  the 
simple  larceny  only.  Anon.,  31  Maine 
592. 
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into  on  Certiorari. 
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I.  When   a    Certiorari  lies  ;    and   to 
what  Court. 

1.  In  Massachusetts  the  proceedings 
on  an  information  filed  under  the  stat- 
ute, for  the  purpose  of  causing  a  con- 
vict in  the  State  prison  to  be  sentenced 
to  additional  punishment,  cannot  be  re- 
moved by  a  writ  of  certiorari  Ex  parte 
Cooke,  15  Pick.  234. 

2.  In  Pennsylvania  the  defendant 
must  show  cause  before  he  is  entitled 
to  a  certiorari.  Pennsylvania  v.  Kirk- 
patrick,  Addis.  191,  note. 

3.  This  writ  lies  to  remove  the  pro- 
ceedings of  three  justices  in  Georgia, 
in  the  trial  of  a  party  charged  with 
inveigling  a  negro.  Ez  parte  George, 
CharltSO.  *  * 

4.  In  North  Carolina,  habeas  corpus 
and  certiorari  were  issued  to  remove 
the  accused  and  the  record  of  her  con- 
viction and  sentence  by  the  County 
Court,  in  the  case  of  a  slave  who  was 
convicted  and  sentenced  to  be  executed 
for  an  offence  not  capital,  and  the  sen- 
tence was  reversed  and  the  accused 
remanded  to  the  County  Court  "  to  re- 
ceive such  judgment  as  the  laws  and 
constitution  of  the  State  will  warrant." 
State  v.  Sue,  C.  &  N.  54. 

5.  In  Tennessee  a  criminal  case  may 
be  removed  from  a  justice  of  the  peace 
into  the  Circuit  Court,  by  the  writ  of 
certiorari.  Kendrick  v.  State,  Cooke 
475.  And  it  is  good  ground  for  such 
removal  that  a  fair  trial  cannot  be  had 
before  the  justice.     lb. 

^  6.  An  indictment  against  a  corpora- 
tion may  be  removed  from  the  Sessions 
by  certiorari  upon  individuals  entering 
into  recognizance  on  behalf  of  the 
company  ;  and  the  certiorari  may  be 
allowed  by  a  single  judge  at  Chambers. 
State  v.  Morris  Canal  and  Banking 
Company,  1  Green's  R.  192. 

1.  In  the  courts  of  Virginia  a  certio- 
rari may  be  awarded  after  verdict,  and 
before  judgment,  and  where  it  does  ap- 
pear from  the  record  that  there  has 


in  fact  been  no  verdict  of  conviction 
against  the  defendants,  there  can  be 
no  doubt  whatever  of  the  propriety  of 
awarding  a  certiorari.  Robert  Macka- 
boy  v.  the  Commonwealth,  2  Virginia 
Cases  268. 

8.  Under  the  act  of  1801,  ch.  10,  a 
slave  convicted  in  the  County  Court  of 
any  offence,  the  punishment  of  which 
extends  to  life,  limb  or  member,  is  en- 
titled to  an  appeal  to  the  Superior 
Court ;  and  if  such  appeal  be  prayed 
for  and  denied,  a  writ  of  certiorari  is 
the  proper  remedy  to  bring  up  the 
case  to  the  Superior  Court,  where  there 
shall  be  a  trial  de  novo.  State  v.  Wash- 
ington, 2  Murph.  Rep.  100. 

9.  In  criminal  cases  brought  to  the 
Supreme  Court  upon  points  reserved, 
it  is  not  correct  practice  for  the  defend- 
ant to  assign  errors  in  the  record. 
In  such  cases,  this  Court  is  confined  in 
their  decision  to  the  points  reserved  as 
novel  and  difficult,  and  a  certiorari  to 
bring  up  other  parts  of  the  record,  will 
not  be  awarded.  State  v.  Shelton,  3 
Stewart's  R.  343. 

10.  It  seems  to  be  well  settled,  by 
the  English  authorities,  that  after  final 
judgment  in  a  Court  of  Record,  pro- 
ceeding according  to  the  course  of  Com- 
mon Law,  the  only  remedy  is  by  writ  of 
error.  Cooke,  petitioner.  15  Pick.  Rep. 
234. 

11.  But  where  the  court  below  is  not 
a  Court  of  Record,  or  does  not  proceed 
according  to  the  course  of  the  Common 
Law,  no  writ  of  error  will  lie,  and  the 
proper  remedy  is  by  certiorari.    lb. 

12.  If  a  party,  entitled  to  an  appeal 
from  an  inferior  to  a  superior  tribunal, 
is  denied  that  right,  or  deprived  of  it 
by  fraud,  or  accident*  or  inability  to 
comply  with  the  requirements  of  the 
law,  he  is  entitled  to  have  his  whole 
case,  both  as  to  law  and  fact,  brought 
up  by  certiorari,  and  to  a  trial  de  novo 
in  the  Superior  Court  State  y.  Bill, 
13  Iredell's  Rep.  373. 

13.  In  criminal  prosecutions,  doubts 
upon  the  admission  or  legal  effect  of 
testimony,  cannot  be  brought  before  a 
Superior  Court  by  certiorari  or  writ  of 
error.  Ex  parte  Vermilyea,  &c,  6  Co  wen 
555. 

14.  But  a  challenge  for  principal 
cause  constitutes  a  part  of  the  record  ; 
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and  to  review  this,  a  certiorari  will  lie 
in  a  criminal  cause  ;  and  a  writ  of 
error  in  a  civil  cause.  Ex  parte  Ver- 
mUyea,  6  Oowen  555. 

15.  Contra  of  a  challenge  to  the 
flavor.     lb. 

16.  When  the  defendant  has  made 
the  usual  oath,  as  a  ground  for  allowing 
a  certiorari ;  the  judge  will,  of  course, 
allow  it,  unless  something  is  shown*  in 
relation  to  his  character  and  conduct, 
which  will  induce  the  Court  to  suppose 
that  public  justice  is  likely  to  be  im- 
paired or  defeated  by  the  removal. 
Com.  v.  Lyon,  4  Dallas'  Rep.  302. 

17.  The  writ  of  certiorari  is  the  ap- 
propriate writ  where  a  statute  creating 
an  inferior  Criminal  Court  has  provided 
no  means  to  review  its  judgment. 
John  v.  State,  1  Ala.  95. 
.  18.  An  application  for  a  writ  of  cer- 
tiorari must  be  maintained,  if  at  all, 
upon  the  ground  of  the  irregularity  of 
the  proceedings  in  the  cause,  apparent 
upon  the  record  and  documents  prop- 
erly before  the  Court  upon  a  return  of 
the  same  by  the  magistrate.  The  suffi- 
ciency of  the  evidence  to  sustain  the 
complaint  ought  not  to  be  revised  by 
the  Court,  it  not  appearing  on  the 
record  that  any  objection  to  the  com- 
petence of  the  evidence  was  taken  be- 
fore the  justice.  Stratum  v.  the  Com- 
monwealth, 10  Mete.  211. 

19.  A  certiorari  to  remove  an  indict- 
ment* directed  to  the  Oyer  and  Termi- 
ner, will  not  be  quashed  because  at  the 
time  of  the  allowance  of  the  writ  the 
indictment  is  in  the  Sessions,  if,  when 
the  writ  be  served,  the  indictment  be 
in  the  Oyer  and  Terminer.  People  v. 
Jewett,  3  Wend.  314. 

20.  Where,  by  a  private  act  of  as- 
sembly abolishing  jury  trials  in  the 
County  Courts  of  Richmond  county,  in 
cases  where  free  negroes  were  charged 
with  unlawfully  migrating  into  this 
State,  the  proper  course  under  the  act 
of  1836  (sec.  8,  ch.  1,  Rev.  Stat.)  would 
be  to  remove  the  same  by  writ  of  cer- 
tiorari to  the  Superior  Court  for  trial: 
held,  however,  that  the  removal  of 
such  case  by  consent  of  parties  dis- 
pensed with  the  necessity  of  a  certio- 
rari, and  gave  the  Court  the  jurisdic- 
tion. State  v.  Jacobs,  Busbee's  N.  C 
Rep.  218. 


21.  It  is  a  particular  rule  that  a  cer- 
tiorari will  lie  to  all  inferior  jurisdic- 
tions (the  proceedings  of  which  can- 
not be  corrected  by  writ  of  error),  to 
remove  their  proceedings  into  the  Su- 
perior Court,  to  be  there  affirmed,  or 
quashed,  or  otherwise  corrected,  as  law 
and  justice  shall  require.  Bob  v.  the 
State,  2  Yerger's  Reports  176. 

22.  It  lies  to  all  courts  not  proceed- 
ing according  to  the  course  of  the 
Common  Law,  and  where,  without  the 
writ  of  certiorari,  there  would  be  no 
remedy  against  an  illegal  sentence. 
lb. 

23.  By  the  act  of  1809,  ch.  45,  sec.  4, 
of  Tennessee,  the  Circuit  Courts,  within 
their  respective  circuits,  shall  have 
original  jurisdiction  over  all  criminal 
matters  and  causes  whereof  the  Supe- 
rior Courts  had  jurisdiction;  also  exclu- 
sive jurisdiction  over  all  criminal  mat- 
ters, of  what  nature,  degree  or  denom- 
ination whatsoever,  brought  before 
them  by  certiorari.    lb. 

24.  In  all  such  criminal  matters  as, 
by  Common  and  Statute  Law,  could  be 
brought  before  the  Court  of  King's 
Bench  in  England,  the  circuit  judges 
of  Tennessee  at  present  have  the  same 
powers,  so  far  as  regards  certiorari,  as 
the  Court  of  King's  Bench,  except  so 
far  as  they  are  restricted  by  the  con- 
stitution or  laws  of  this  State,    lb. 


II.  What  the   return  to   the  Writ 
should  Contain. 

25.  The  magistrate  to  whom  a  Com- 
mon Law  certiorari  is  issued  to  remove 
proceedings  had  before  him,  under  the 
act  respecting  disorderly  persons  (1 
R.  S.  638),  should,  in  his  return,  state 
in  h»c  verba  all  the  proceedings  before 
him.  Bennac  v.  People,  4  Barb.  S.  C. 
Rep.  164. 

26.  An  order  of  removal,  directing 
that  "the  trial  of  the  prosecution  shall 
be  removed,"  &c,  is  sufficient,  without 
directing  further,  that  "  a  copy  of  the 
record  of  the  said  cause  be  removed," 
&c.    State  v.  Shepherd,  8  Iredell's  Rep. 

1 195. 
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27.  Where  the  certiorari  is  intended 
to  bring  up  a  record  to  be  offered  in 
evidence  only,  or  for  other  collateral 
purpose,  there  the  tenor  only  of  the 
record  is  to  be  called  for  and  certified  ; 
but  that  where  the  Court  above  is  to 
take  further  proceeding  upon  it,  there 
the  record  itself  is  to  be  certified. 
State  v.  CHbbons,  1  South.  40. 

28.  The  individual  record  is  never 
sent,  but  a  transcript  only  ;  which 
transcript,  being  properly  certified, 
however,  as  the  record,  and  not  as  a 
tenor  or  transcript,  which  is  now  al- 
ways done.     lb. 

29.  The  individual  indictment,  there- 
fore, presented  by  the  grand  jury,  never 
comes  up  with  the  certiorari,  but  the 
record  only,  which  contains  the  whole 
proceeding  against  the  defendant,  to 
any  part  of  which  he  may  except 
bl. 

30.  In  all  cases  where  a  certiorari  is 
presented,  whether  before  or  after  plea 
pleaded,  it  is  essential  that  the  proceed- 
ings, so  far  as  they  have  gone,  be  en- 
rolled, and  that  the  roll,  and  nothing 
else,  be  certified  to  the  upper  court. 
lb. 

31.  What  return  of  certiorari  to 
Oyer  and  Terminer  necessary.    lb. 

32.  A  certiorari,  calling  for  the  re- 
moval of  an  indictment  against  four 
generally,  will  not  remove  an  indict- 
ment which  charges  only  three  persons 
in  one  of  its  counts.  Commonwealth  v. 
Franklin,  4  Dallas  816. 

33.  For  the  form  of  a  writ  of  cer- 
tiorari to  bring  up  the  proceedings  and 
judgment  from  a  Court  of  Special  Ses- 
sions, and  for  the  form  of  a  return 
thereto,  see  the  case  of  The  People  v. 
Benjamin,  2  Parkers  Crim.  R.  201. 

34.  In  cases  where  a  writ  of  certio- 
rari is  allowed  to  remove  a  decision  on 
habeas  corpus ;  for  the  form  and  re- 
turn thereto,  see  the  case  of  the  Peo- 
ple v.  Cavenangh,  2  Parker's  Crim.  R. 
650. 


III.  Who  may  Remove  a  Case  by  Cer- 
tiorari— Effect  of  a  Certiorari. 

35.  A  certiorari,  to  remove  an  indict- 
ment for  a  forcible  entry  and  detainer 


to  this  court,  may  be  granted  as  of 
course,  at  the  instance  of  the  defend- 
ant, without  showing  special  cause. 
People  v.  Runkel,  tt  al.,  6  Johnson's  Rep. 
334. 

36.  As  to  right  of  the  district  attor- 
ney to  remove  causes  by  certiorari. 
People  v.  Vermilyea,  1  Cow.  108. 

37.  It  is  always  correct  to  insert  a 
special  clause  in  a  writ  of  certiorari  to 
a  criminal  court,  directing  it  to  operate 
as  a  supersedeas,  and,  if  necessary,  to 
also  direct  a  special  writ  of  superse- 
deas to  the  sheriff  to  delay  execution 
until  the  case  is  heard  and  determined. 
John  v.  State,  1  Ala.  95. 

38.  Although  the  special  courts  for 
the  trial  of  slaves  charged  with  cap- 
ital offences  created  by  the  act  of  1832 
(Aiken's  Digest),  are  required  to  fix 
the  time  of  execution  of  a  condemned 
slave  within  a  period  of  ten  days  from 
the  sentence,  yet  the  allowance  of  a 
certiorari  is  a  supersedeas  of  the  sen- 
tence until  it  is  quashed  or  the  inferior 
tribunal  directed  to  go  on  by  writ  of 
procedendo.    lb. 

89.  A  certiorari  removes  the  record 
only.  Ex  parte  Vermilyea,  6  Cow. 
Rep.  555. 


IV.  Certiorari  ;  by  what  Court  allowed, 

AND  HOW  SERVED  AND  RETURNED. 

40.  When  a  removal  of  a  crim- 
inal case  is  indispensable  for  the  due 
administration  of  justice,  an  allow- 
ance of  the  writ  by  one  of  the  judges 
of  the  Supreme  Court  will  be  granted 
to  the  defendant  of  right.  Com.  v.  Jkfc- 
Oinnis,  2  Whart  111.  A  special  allo- 
catur is  necessary.    lb. 

41.  See,  also,  Com.  v.  Profit,  4  Binn. 
428  ;  Com.  v.  Lyon,  4  Dail.  302. 

42.  Where  a  slave  is  tried  before  a 
justice  and  jury  under  the  statute  of 
1819,  and  is  convicted  of  murder  and 
sentenced  to  death,  the  Circuit  Court 
has  power  to  remove  the  proceedings 
and  affirm  or  quash  them,  or  order  a 
new  trial.     Bob  v.  State,  2  Yerg.  173. 

43.  A  judge  of  the  General  Court  has 
the  power  and  authority  to  allow  a  cer- 
tiorari in  vacation,  in  a  case  arising 
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within  his  jurisdiction.     Mackaboy  v. 
Com.,  2  Virg.  Cas.  268. 

44.  The  justice  of  the  Supreme  Court 
should  always  be  one  of  those  return- 
ing the  writ  of  certiorari,  in  order  that 
it  may  appear  to  be  the  act  of  the 
Court,  and  not  of  any  individual  jus- 
tice or  justices  thereof ;  for  though  a 
certiorari,  or  other  writ  of  that  nature, 
should  have  been  allowed  without  the 
assent,  or  even  contrary  to  the  opinion 
of  the  justice  of  the  Supreme  Court,  as 
well  it  may,  yet  such  allowance  being 
lawfully  made,  such  justice  is  obliged 
to  join  in  the  return,  according  to  the 
command  of  the  writ,  his  dissent  from 
the  allowance  notwithstanding.  State 
v.  Gibbons,  1  South.  40. 

45.  When  a  certiorari  is  directed  to 
the  judges  of  the  Court  of  Common 
Pleas,  the  direction  of  the  certiorari  is 
fatal.  The  power  and  cognizance  of 
the  judges  of  the  Court  of  Common 
Pleas  do  not  extend  to  criminal  cases. 
Com.  v.  Franklin,  4  Dallas'  Rep.  316. 

46.  The  Circuit  Court  have  jurisdic- 
tion to  award  writs  of  certiorari  to  re- 
view the  proceedings  of  inferior  courts 
of  criminal  jurisdiction.  John  v.  the 
State,  1  Ala.  Rep.  95. 

47.  After  a  certiorari  has  been  re- 
turned to  this  Court,  removing  an  indict- 
ment, the  Court  will  allow  a  rule  to  re- 
turn the  record  to  the  court  from  which 
it  was  removed,  for  the  purpose  of 
amending  the  caption.  State  v.  Jones, 
4  Halst  2. 

48.  The  record  is  never  sent  with  the 
writ,  but  the  tenor  only.  NichoUs  v.  the 
State,  2  South.  542. 

49.  Form  of  record  to  be  returned 
with  certiorari,     lb.  746. 

50.  In  sending  a  transcript  of  record 
in  pursuance  of  a  certiorari  from  one 
court  to  another,  it  is  not  necessary 
that  the  transcript  should  be  affixed  to 
the  writ  of  certiorari  (though  it  is  most 
proper  it  should  be  so),  provided  enough 
appears  to  show  the  court  into  which  it 
is  certified  that  it  is  in  truth  the  proper 
transcript.  State  v.  Hardy  Carroll,  5 
N.  C.  139. 

51.  On  error  in  a  criminal  case,  a 
certiorari  to  return  diminution  need  not 
be  allowed  by  a  judge.  Lambert  v. 
People,  7  Cow.  108. 

52.  It  may  be  served  by  delivering 


it  to  the  clerk  of  the  court  below  during 
vacation,  who  may  return  it  immedi- 
ately, notwithstanding  it  be  directed  to 
the  court.     lb. 

53.  It  is  proper  that  it  should  be  di- 
rected to  the  Court,  and  a  motion  to 
amend  by  directing  it  to  the  clerk,  was 
denied.  lb.  The  Court  of  Error  will 
not  grant  a  rule  upon  the  clerk  of  the 
court  below  to  return.     lb. 

54.  Such  rule  should  be  directed  to 
the  Court  below,  who  should  order  their 
clerk  to  return,  if  he  improperly  refuse. 
lb. 


V.  What  Facts  the  Court  above  will 
Inquire  into  on  Certiorari. 

55.  It  is  not  error  to  poll  the  jury, 
and  when  each  juror  agrees  to  the  same 
verdict,  to  enter  it  as  the  verdict  of  the 
whole  jury.  State  v.  John,  8  Iredell 
Rep.  330. 

56.  Upon  a  certiorari  to  a  court  of 
special  sessions,  the  Supreme  Court, 
it  seems,  is  restricted  from  reversing 
the  conviction,  because  the  verdict  is 
against  the  weight  of  evidence.  But  it 
may  look  into  any  other  errors  in  the 
proceedings  and  judgment,  which  ap- 
pear on  the  face  of  the  return.  Pull- 
ing v.  People,  8  Barbour's  S.  C.  Rep.  384. 

51.  The  statement  in  the  return  to  a 
writ  of  certiorari,  that  two  were  jointly 
arrested,  and  jointly  examined,  and  that 
a  separate  trial  was  granted  to  the  plain- 
tiff in  error,  must  be  considered  the 
same  as  a  statement  that  they  were 
jointly  charged  in  the  same  complaint, 
with  the  commission  of  the  same  of- 
fence, and  is  the  same  in  effect  as  a 
charge  against  two  in  an  indictment. 
Pullen  v.  People,  1  Douglass  M.  R.  48. 

58.  On  certiorari,  the  Court  will  not 
look  into  facts  improperly  returned; 
e.  g.,  the  evidence  returned  by  a  Court 
of  Oyer  and  Terminer.  People  v.  Fcr- 
milyea,  7  Cowen  108. 


VI.  Miscellaneous. 

59.  The  Court  to  which  the  writ  is 
directed,  has  no  power  to  refuse  reT 
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turning  an  indictment,  &c.     State  v. 
Hunt,  Coxe  287. 

60.  Where  the  record  of  the  pro- 
ceedings on  an  indictment  for  murder, 
uses  the  past  tense,  instead  of  the  pres- 
ent, this  is  not  error.  State  v.  Reeves, 
8  Iredell  Rep.  19. 

61.  A  certiorari  to  remove  an  indict- 
ment, directed  to  the  Oyer  and  Ter- 
miner, will  not  be  quashed,  on  the 
ground  that  at  the  time  of  the  allow- 
ance of  the  writ,  the  indictment  is  in 
the  sessions,  if  when  the  writ  be  serv- 
ed, the  indictment  be  in  the  Oyer  and 
Terminer.  People  v.  Jewett,  3  Wend. 
Rep.  314. 

62.  An  indictment  found  by  a  grand 
jury,  summoned  by  a  sheriff,  without 
process,  will  be  quashed  on  motion  ; 
defendant  may  withdraw  the  plea  of 
not  guilty,  in  order  to  make  the  motion 
to  quash.  NicholU  v.  The  State,  2 
South.  539. 

63.  Proceedings  on  the  accused's  re- 
moving an  indictment  for  a  misdemean- 
or by  certiorari.  The  People  v.  Win- 
ehell,  7  Cowen  160. 


CHEAT. 

L  What  constitutes  the  offence  of  obtain- 
ing goods,  &c.,  under  false  pretences 
and  tokens. 
II.  What   constitutes  a  false    token   and 
pretence.  • 

m.  Statutes     respecting    false    pretences, 

cheats,  Ac.    Construction  of. 
IV.  When  an  indictment  will  lie  for  cheat- 
ing by  false  tokens,  Ac 
V .  What  the  indictment  must  charge.-   Its 

contents,  &c. 
VI.  What  charges   must  be  proved  to  sus- 
tain an  indictment ;    evidence  to  war- 
rant a  conviction. 
VII.  Evidence  admissible  on  the  trial 
VIII.  Miscellaneous.  Arresting  judgment.  Ju- 
risdiction. 


I.  What  Constitutes  the  Offence  of 
obtaining  Goods,  &c,  under  false 
Pretences  and  Tokens. 

1.  A  false    representation,  tending 
only  to  induce  a  party  to  pay  a  debt 


previously  due  from  him,  is  not  within 
the  statute  obtaining  property  by  false 
pretences,  though  payment  be  thereby 
obtained.  The  People  v.  Thomas,  3 
Hill's  Rep.  169. 

2.  In  New  York,  to  make  a  case 
come  within  the  statute,  punishing  the 
obtaining  of  the  signature  of  a  per- 
son to  a  written  instrument  by  false 
pretences,  the  instrument  must  be  of 
such  a  character  as  that  it  may  work  a 
prejudice  to  the  property  of  the  person 
affixing  the  signature,  or  of  some  other 
person.  People  v.  Galloway,  IT  Wend. 
540. 

3.  A  representation,  though  false,  is 
not  within  the  meaning  of  the  statute 
against  obtaining  property,  &c,  by  false 
pretences,  unless  designed  to  mislead 
persons  of  ordinary  prudence  and  cau- 
tion.    People  v.  Williams,  4  Hill  1. 

4.  Where  one  by  lying  only,  without 
using  any  false  weights,  measures,  or 
tokens,  defrauds  another  of  his  proper- 
ty, the  injury  is  a  civil  one,  and  an  in- 
dictment cannot  be  supported  as  for  a 
public  offence.  Commonwealth  v.  War- 
ren,  6  Mass.  R.  72. 

5.  Where  one  giving  credit  to  the 
false  pretences  and  affirmations  of  the 
defendant,  sold  him  shoes,  and  took  as 
security  the  note  of  the  defendant,  sub- 
scribed by  him,  with  the  name  of  Wil- 
liam Waterman's  fictitious  name  ;  held 
not  to  be  indictable  as  for  a  cheat    lb. 

6.  A  fraud,  to  be  an  indictable  of- 
fence at  Common  Law,  must  be  one 
affecting  the  public,  and  such  as  com- 
mon prudence  is  not  sufficient  to  guard 
against ;  as  the  using  of  false  weights 
and  measures,  or  false  tokens,  or  where 
there  has  been  a  conspiracy  to  cheat. 
People  v.  Miller,  14  John.  370. 

7.  Where  a  person  got  possession  of 
a  promissory  note  by  pretending  that 
he  wished  to  look  at  it,  and  then  car- 
ried it  away,  and  refused  to  deliver  it 
to  the  holder ;  it  was  held  that  this 
was  merely  a  private  fraud,  and  not 
punishable  criminally.     lb. 

8.  To  constitute  a  cheat  or  fraud  an 
indictable  offence  at  Common  Law,  it 
must  be  such  a  fraud  as  would  affect 
thef  public  ;  such  a  deception  that  com- 
mon prudence  cannot  guard  against ; 
as  by  using  false  weights  and  meas- 
ures, or  false  tokens,  or  where  there  is 
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a  conspiracy  to  cheat ;  where  D.  had  a 
judgment  against  W.,  and  W.  came  to 
D.  and  said  he  would  settle  it  by  pay- 
ing money  in  part,  and  giving  a  note 
for  the  Tesidue,  on  which  D.  drew  a 
receipt  in  full  in  discharge  of  the  judg- 
ment, and  W.  got  possession  of  the  re- 
ceipt without  paying  the  money  or 
giving  the  note  ;  and  the  indictment 
charged  him  with  having  obtained  the 
receipt  falsely,  fraudulently,  and  de- 
ceitfully, and  under  false  acts,  colors, 
and  pretences,  and  under  pretence  that 
he  had  the  money  in  his  pocket,  and 
would  pay  it  immediately,  and  give 
bis  note  for  the  residue ;  it  was  held 
that  there  was  no  false  token,  but  only 
a  false  assertion,  and  that  an  indict- 
ment would  not  lie.  The  Peoph  v.  Bab- 
cock,  7  Johns.  R.  200. 

9.  The  offence  of  cheating  by  false 
pretences,  is  in  judgment  of  law  com- 
mitted when  the  false  pretences  are 
successfully  employed,  and  where  the 
money  or  property  is  obtained,  although 
the  fraud  originated  and  was  contriv 
ed  in  another  place.  People  v.  Adams, 
3Denio  190. 

10.  Obtaining  horses  from  an  igno- 
rant countryman  by  threats  of  a  crimi- 
nal prosecution  for  horse-stealing,  and 
also  by  threats  of  his  life,  constitutes 
the  offence  of  swindling  under  the  act 
of  1791.  The  State  v.  Vaughn,  1  Bay's 
R.  282. 

11.  There  can  be  no  rational  doubt, 
if  there  be  one  pretence,  and  that 
proved  to  be  false,  and  made  with  a 
fraudulent  design  to  obtain  credit  for 
goods,  and  credit  is  induced  to  be 
given  thereby,  that  the  offence  is  com- 
plete.   State  y.  Dunlap,  24  Maine  R.  77. 

12.  In  the  State  of  Massachusetts, 
where  the  proprietor  of  an  intelligence 
office  agreed  to  procure  a  place  for  an 
applicant,  in  consideration  of  $2,  paid 
in  advancement,  and  by  falsely  alleging 
that  he  had  a  situation  in  view,  induc- 
ed the  applicant  to  pay  the  money,  he 
was  held  to  be  guilty  of  obtaining 
money  by  false  pretences.  The  Com- 
monwealth v.  Parker,  Thacher's  Crim. 
Gases,  24. 

13.  It  does  not  constitute  the  offence 
of  false  pretences  to  obtain  from  a  mi- 
nor hie  note,  which  at  the  time  of  the 
prosecution  was  not   due   nor    paid. 


Com.  v.JLtancaster,  Thacher's  Crim.  Cas. 
428. 

14.  The  note  of  a  minor  is  not  prop* 
erty  within  the  Massachusetts  act  of 
1815,  c.  136,  Rev.  Sts.  c.  126,  §  32.    lb. 

16.  Where  a  receipt  was  obtained 
in  discharge  of  a  debt  which  was  paid 
with  the  worthless  notes  of  a  broken 
bank,  it  is  not  such  property  or  valua- 
ble thing  as  is  contemplated  by  the 
Pennsylvania  statute  of  July  12,  1842, 
§  21,  rendering  the  obtaining  money, 
personal  property,  or  other  valuable 
thing,  by  false  tokens  or  false  preten- 
ces an  indictable  offence.  Moore  v. 
Commonwealth,  8  Barr.  260. 

16.  Where  the  fraud  at  Common  Law 
is  alleged  to  have  been  effected  by 
means  of  a  false  token,  the  token  must 
be  such  as  shows  a  general  intent  to 
defraud  ;  a  mere  privy  token,  or  coun- 
terfeit letters  in  other  men's  names,  do 
not  appear  to  come  within  the  meaning 
of  the  term  false  token  as  used  at  Com* 
mon  Law.  People  v.  Stone,  9  Wend. 
182. 

^7.  The  cases  in  which  fraud  is  an 
indictable  offence  at  Common  Law, 
seem  to  be  confined  to  the  use  of  false 
weights  and  measures,  the  selling 
goods  with  counterfeit  marks,  playing 
with  false  dice,  and  frauds  affecting 
the  course  of  justice  and  immediately 
injuring  the  interests  of  the  public,  lb. 

18.  Defendants  purchased  goods 
from  the  prosecutor's  clerk  and  gave 
in  payment  an  instrument  purporting 
to  be  a  five  dollar  bill  of  the  bank  of 
Tallahassee  in  Florida,  the  blanks  of 
which  were  filled  up  except  those  op- 
posite the  words  cashier  and  president 
In  those  blanks  an  illegible  scrawl 
was  written,  which  on  careless  inspect 
tion  might  have  been  mistaken  for  the 
names  of  those  officers.  Defendants 
knew  before  they  passed  the  instru- 
ment that  it  was  worthless.  Held  that 
they  were  guilty  at  Common  Law  of 
cheating  by  a  false  token.  State  v. 
Stroll  £  Cart,  1  Rich.  Rep.  244. 

19.  To  sustain  an  indictment  at 
Common  Law  for  cheating  by  a  false 
token,  the  instrument  or  device  by 
which  the  cheat  was  effected  must  be 
calculated  to  deceive  the  public  ;  that 
is,  it  must  be  the  semblance  of  a  pub- 
lic, and  not  aprivate  instrument ;    it 
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must  be  such  as  affects  or  may  affect 
the  public,     lb. 

20.  A  false  bank  bill  is  a  public 
token,  for  cheating  with  which  an  in- 
dictment will  lie  at  Common  Law,  and 
it  makes  no  difference  that  it  purports 
to  be  the  bill  of  a  bank  of  another 
State  or  territory.    lb. 

21.  By  the  Revised  Statutes,  where 
one  obtains  through  pretence  the  sig- 
nature  of  a  person  to  a  written  instru- 
ment, it  is  classed  with  the  obtaining 
of  money  by  false  pretence.  People  v. 
Stone,  9  Wend.  182. 

22.  Where  one  obtains  an  indorse- 
ment to  a  promissory  note  by  false  pre- 
tences and  with  a  fraudulent  intent, 
and  which  the  party  obtaining  it  has 
actually  used  for  his  own  benefit,  it  is 
within  the  spirit  of  the  act  rendering 
punishable  the  obtaining  by  false  pre- 
tence money,  goods  or  chattels  or  other 
effects  ;  the  words,  other  effects,  in  our 
statute  are  equivalent  to  the  words,  or 
other  valuable  thing,  in  the  British  act. 
lb. 

23.  To  constitute  the  offence  of  ob- 
taining goods  by  false  pretences,  it  is 
not  necessary  that  any  false  token 
should  be  employed,  or  that  the  false 
pretences  should  be  such  as  that  ordi- 
nary care  and  common  prudence  were 
insufficient  to  guard  against  the  de- 
ception. People  v.  Baynea,  14  Wend. 
546. 

24.  The  offence  consists  in  inten- 
tionally and  fraudulently  prevailing 
upon  the  owner  to  part  with  his  goods, 
or  other  things  of  value,  either  by  a 
wilful  falsehood,  or  by  the  offender's 
claiming  a  character  he  does  not  sus- 
tain, or  by  representing  himself  to  be 
•in  a  situation  which  he  knows  he  does 
not  occupy,    lb. 

25.  It  is  not  necessary  to  constitute 
the  offence  of  obtaining  goods  by  false 
pretences  that  the  owner  should  have 
been  prevailed  upon  to  part  with  his 
property  solely  and  entirely  by  pre- 
tences which  were  false,  if  the  jury  are 
satisfied  that  the  pretences  proved  to 
have  been  false  and  fraudulent,  were  a 
part  of  the  moving  causes  which  in- 
duced the  owner  to  part  with  his  prop- 
erty, and  that  the  defendant  would  not 
have  got  the  goods  had  not  the  false 
pretences  been  superadded  to  state- 


ments, which  may  have  been  true,  or 
to  other  circumstances  having  a  par- 
tial influence  upon  the  mind  of  the 
owner,  they  will  be  justified  in  finding 
the  accused  guilty  of  the  offence  charg- 
ed within  the  letter  as  well  as  within 
the  spirit  of  the  act.  People  v.  Hdynet, 
14  Wend.  546.  Vide  The  People  v. 
Herrick,  18  Wend.  87. 

26.  Where  a  purchase  of  goods  is 
made,  the  goods  selected,  put  in  a  box, 
and  the  name  of  the  purchaser  and 
his  place  of  residence  marked  on  the 
box,  and  the  goods  sent  by  the  vender 
and  put  on  board  a  steamboat  named 
by  the  purchaser,  to  be  forwarded  to 
his  residence,  the  sale  is  said  to  be 
complete,  and  the  goods  become  the 
property  of  the  purchaser.  The  People 
v.  Haynes,  14  Wend.  R.  546. 

27.  And  where,  after  such  delivery, 
the  vender,  on  receiving  information 
giving  him  reason  to  suspect  the  sol- 
vency of  the  purchaser,  said  that  he 
would  reclaim  the  goods,  and  the  pur- 
chaser thereupon  made  representations 
in  respect  to  his  ability  to  pay  for  the 
goods  by  means  of  which  the  vender 
abandoned  his  intention  to  reclaim 
them  ;  and  the  purchaser  was  then  in- 
dicted, and  charged  with  the  offence 
of  having  obtained  the  goods  by  false 
pretences,  the  representations  made  by 
him  being  charged  as  false  pretences  ; 
it  was  held  that  the  sale  being  com- 
plete before  the  representations  were 
made,  the  accused  could  not  be  con- 
sidered guilty  of  the  crime  charged 
against  him.     lb. 

28.  Where  the  prisoner  is  accused 
of  obtaining  property  of  another  by 
means  of  threats,  an  instruction  to 
the  jury,  that  if  the  threats  were  ma- 
liciously made  with  intent  thereby  to 
extort  the  property  from  the  owner — it 
being  immaterial  whether  they  did  or 
did  not  produce  any  effect  upon  the 
mind  of  such  owner — is  correct,  as  the 
offence  consists  in  maliciously  threat- 
ening to  accuse  one  of  an  offence  or 
to  injure  his  person  or  property,  with 
intent  to  extort  money  or  pecuniary 
advantage,  or  with  intent  to  compel 
him  to  do  an  act  against  his  will.  The 
State  v.  Bruce,  11  Shep.  71. 

29.  To  constitute  the  offence  of  ob- 
taining  property  by  false  pretences, 
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under  the  statute,  two  things  are 
necessary,  viz. :  a  false  representation 
as  to  an  existing  fact,  and  a  reliance 
upon  that  representation  as  true.  The 
People  v.  Tompkins,  1  Parker's  Criminal 
Beports  224. 

30.  Where  it  appeared  from  the  de- 
positions taken  k  before  the  police  jus- 
tice, that  A.  agreed  to  sell  to  B.  one 
hundred  shares  of  stock,  deliverable 
and  payable  the  next  day,  before 
transferring  the  stock  N.  sent  for  B.'s 
check,  and  received  for  answer  that  B. 

,  bad  sent  his  check  to  be  certified,  and 
would  send  it  to  A.  in  ten  or  fifteen 
minutes  ;  and  relying  upon  this  state 
ment,  A.  thereupon  transferred  the 
stock  to  B  ;  held  that  it  was  apparent 
that  N7s  reliance  was  on  the  promise, 
and  not  upon  the  representation  that 
the  check  had  been  sent  to  be  certified, 
and  that  a  case  was  not  proven  within 
the  statute,  especially  as  there  was  no 
proof  showing  that  the  check  had  not 
been  sent  to  be  certified,  and  the  pris- 
oner was  discharged.    lb. 

31.  Where  a  deed  of  lands  by  a  wife 
conveying  real  estate  belonging  to  her 
in  her  own  right,  was  executed  by  her 
with  her  husband,  at  the  solicitation  of 
the  husband,  under  the  pretence  that  it 
was  a  deed  of  lands  belonging  to  him, 
but  not  acknowledged  by  the  wife  in  the 
mode  prescribed  by  law  for  passing 
the  estate  of  a  feme  covert,  it  is  not  such 
an  instrument  as  is  intended  in  the 
statute.  People  v.  Galloway,  17  Wend. 
540. 

32.  A  false  representation  will  war- 
rant the  inference  of  an  intent  to  de- 
fraud.   People  v.  Herrick,  13  Wend.  87. 


II.  What  constitutes  a  False  Torek 
and  Pretence. 

33.  A  false  pretence  made  to  an 
agent,  who  communicates  it  to  his  prin- 
cipal, and  who  is,  thereby,  induced  by 
it  to  act,  is  a  false  pretence  to  the 
principal.  The  Com.  v.  Call,  21  Pick 
59. 

84.  So*  likewise  obtaining  money  by 
false  pretences  from  an  agent,  who 
pays  it  by  direction  of  his  principal.  lb. 
7 


35.  A  mere  naked  lie  may  not  be  suf- 
ficient to  sustain  an  indictment  on  the 
statute  of  Massachusetts  of  1815,  for 
it  is  not  the  policy  of  government  to 
punish  criminally  every  wrong  which 
is  committed.  Commonwealth  v.  Wilgas, 
4  Pick.  R.  177. 

36.  What  is  a  false  pretence,  within 
the  meaning  of  the  statute  ?  It  may  be 
defined  to  be  a  representation  of  some 
fact  or  circumstance,  calculated  to 
mislead,  which  is  not  true.  To  give  it  a 
criminal  character,  there  must  be  a 
scienter  and  a  fraudulent  intent.  Com- 
monwealth v.  Drew,  19  Pick.  R.  179. 

37.  Under  the  Massachusetts  statute 
of  1815,  ch.  136,  the  defendant's  assum- 
ing a  false  name  and  delivering  spuri- 
ous quarter  lottery  tickets  to  B.,  for 
sale  on  commission,  declaring  that  he 
(the  defendant)  had  in  a  bank  the 
genuine  corresponding  whole  tickets, 
and  thereby  obtaining  money  from  B., 
were  held  to  be  false  pretences,  and 
sufficient  evidence  of  an  intent  to  de- 
fraud B.  Com'lth.  v.  Wilgas,  4  Pick. 
177. 

38.  The  false,  statement  of  the  pos- 
session of  money,  on  the  credit  of  which 
goods  were  obtained,  is  a  false  pretence 
within  the  meaning  of  the  Pennsylvania 
act  of  July  12,  1842.  CommonweaUh 
v.  Burdick  2  Barr  163 

39.  A  writing  in  the  form  of  a  bond, 
neither  having  the  signature  or  pur- 
porting to  have  the  signature  of  any 
one  attached  to  it,  is  not  a  false  writing, 
within  the  statute  ;  to  constitute  it 
such,  it  must  be  some  instrument,  let- 
ter or  other  writing  false  in  fact,  but 
purporting  to  have  been  executed  by 
some  person,  and  to  be  his  act,  and  so 
framed  as  to  have  more  weight  and 
influence  in  carrying  out  the  fraud  of 
obtaining  a  signature  to  a  written  in- 
strument, or  goods,  &c.f  than  the  mere 
naked  assertion  of  the  party  defraud- 
ing. The  People  v.  Gates,  13  Wend. 
311. 

40.  An  indictment  for  obtaining 
goods  by  false  pretences,  the  accused 
having  from  time  to  time  deposited 
money  in,  and  drawn  checks  upon,  a 
bank,  in  a  fictitious  name,  and  had  at 
length,  and  with  a  fraudulent  intent, 
drawn  a  check  when  he  had  no  funds 
on  deposit,  and  presented  it  himself, 
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and  the  bank  paid  it,  though  without 
regard  to  the  credit  of  the  name,  was 
not  sustained.  The  Com.  v.  Drew,  19 
Pick.  179. 

41 .  Proof  of  the  assuming  a  fictitious 
name,  in  the  foregoing  case,  would  have 
been  a  false  pretence,  if  it  had  been 
shown  to  have  been  the  motive  which 
induced  the  bank  to  part  with  its 
money.    lb. 

42.  But  the  simply  opening  and  con- 
tinuing the  account  with  the  bank, 
though  a  part  of  the  defendant's  sys- 
tem of  fraud,  was  not  a  false  pretence. 
lb, 

•  43.  Acts  as  well  as  words,  may 
amount  in  some  cases  to  false  pre- 
tences,   lb. 

44.  It  would  be  a  false  pretence,  if 
the  drawer  of  a  check  on  a  bank 
should  pass  it  to  a  third  person,  when 
he  has  no  reason  to  expect  it  would  be 
paid.    lb. 

45.  A  false  pretence,  is  a  representa- 
tion of  some  fact,  or  circumstance,  cal- 
culated to  mislead,  which  is  not  true.  lb. 


III.  Statutes  respecting  False  Preten- 
ces, Cheats,  Ac. — Construction  op. 

46.  The  New  York  statute  relative  to 
obtaining  money,  &c,  by  false  tokens 
or  pretences,  was  not  designed  to 
protect  any  but  innocent  persons,  not 
those  who  appear  to  have  been  in  any 
degree  particeps  criminis  with  the  of- 
fender. It  is  an  essential  ingredient  of 
the  offence  that  the  party  alleged  to 
have  been  defrauded  should  have  be- 
lieved the  false  representations  to  be 
true,  otherwise  he  cannot  claim  that  he 
was  influenced  by  them.  If  in  parting 
with  his  property,  &c,  he  was  himself 
guilty  of  a  crime,  he  is  not  protected 
by  the  statute.  Per  Welles,  J.  People 
v.  Stetson,  4.  Barb.  151. 

41.  The  statute  of  Connecticut,  tit. 
21,  s.  114  (ed.  1835),  against  cheating 
by  false  pretences,  includes  the  provis- 
ions of  the  statutes  of  33  Hen.  8,  32 
Geo.  2,  and  52  Geo.  3  ;  and  the  decisions 
in  Great  Britain  under  those  statutes 
are  strictly  applicable  to  cases  arising 


here  under  the  statute  of  Connecticut. 
State  v.  Rowley,  12  Conn.  Rep.  10?. 

48.  The  statute  against  obtaining 
goods  by  false  pretences  extends  to 
every  case  where  one  has  obtained 
money  or  goods  by  falsely  represent- 
ing himself  to  be  in  a  condition  in 
which  he  is  not,  or  by  falsely  represent- 
ing any  occurrence  that  has  not  taken 
place,  and  to  which  representations  per- 
sons of  ordinary  caution  may  give 
credit.  The  People  v.  Haynes,  1 1  Wend. 
Rep.  557. 

49.  The  words  "  other  false  pretence" 
in  the  statute,  considered  in  connection 
with  the  other  terms  used,  and  the  cir- 
cumstances under  which  the  statute 
30  Geo.  2  was  passed,  upon  which 
the  statutes  of  New  York  are  founded, 
mean  not  a  bare  naked  lie,  unaccom- 
panied with  any  artful  contrivance  fit- 
ted to  deceive,  although  intentionally 
and  fraudulently  told  with  the  purpose 
of  obtaining  the  property  of  another  ; 
but  they  mean  an  artfully  contrived 
story  which  would  naturally  have  an 
influence  on  the  mind  of  the  person 
addressed  equivalent  to  a  false  token 
or  false  writing — an  ingenious  contriv- 
ance— an  unusual  artifice,  against 
which  common  sagacity  and  the  exer- 
cise of  ordinary  caution  is  not  a  suf- 
ficient guard.  People  v.  Haynes,  14 
Wend.  546. 

50.  In  Arkansas,  the  word  pretence, 
as  used  in  statutes  in  relation  to  ob- 
taining property  by  false  pretences,  has 
not  been  regarded  by  the  courts  in  its 
lexicographic  sense,  but  they  have  at- 
tached to  it  a  legal  and  technical  mean- 
ing. McKenzie  v.  State,  6  English 
594. 

51.  Where  a  known  statute  has  been 
re-enacted  in  terms,  its  known  inter- 
pretation will  be  presumed  to  have 
been  also  adopted  by  th^  legislature. 
lb 

52.  The  act  of  1811,  concerning  the 
use  of  false  tokens  or  pretences,  re- 
quires that  the  cheat  should  be  accom- 
plished by  means  of  some  token  or 
false  contrivance,  calculated  to  impose 
on  the  credulity  of  ordinary  men  j  a 
mere  lie  was  not  in  the  contemplation 
of  the  legislature.  State  v.  Simpson, 
3  Hawk's  N.  C.  Rep.  620. 

53.  A  person  who  obtains  goods  un- 
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der  pretence  that  he  lived  with  and 
was  employed  by  A.  B.,  who  sent  him 
for  them,  is  indictable  for  obtaining 
goods  by  false  pretences,  tinder  the 
statute,  session  36,  c.  29,  §  13.  The 
People  v.  Johnson,  12  John.  Rep.  291. 

54.  The  statute  (1  N.  R.  L.  410)  de- 
clares, that  if  any  person  shall  know- 
ingly and  designedly,  by  false  pretence, 
obtain  any  money,  goods  or  chattels, 
Ac,  with  intent  to  cheat  or  defraud  any 
person,  he  shall  be  punished,  Ac.  This 
is  a  transcript  of  the  English  statute 
(30  Geo.  2,  ch.  24),  which,  according 
to  the  English  decisions,  has  been  con- 
sidered as  extending  the  Common  Law 
offence  of  cheating,  and  as  introducing 
a  new  rule  of  law.    lb. 

55.  The  Common  Law  extended  to 
cheats  effected  .by  means  of  any  false 
token,  haying  the  semblance  of  pub- 
lic authority,  or  in  any  manner  touch- 
ing the  public  interest    lb. 

56.  The  statute  (33  Hen.  8,  ch.  1)  ex- 
tended the  Common  Law  rule,  but  still 
required  some  false  token  to  be  used. 
lb. 

57.  But  this  being  found  too  limited 
to  prevent  the  evil  intended,  the  statute 
of  Geo.  2  was  passed,  which  adopted 
the  more  general  terms  of  false  pre- 
tences ;  and  which  has  been  considered 
in  England  as  extending  to  every  case 
where  a  parly  has  obtained  money  or 
goods  by  falsely  representing  any  oc- 
currence that  had  not  happened,  to 
which  persons  of  ordinary  caution  might 
give  credit.    lb. 

58.  The  ingredients  of  the  offence 
are,  obtaining  the  goods  by  false  pre- 
tences, and  with  an  intent  to  defraud. 
lb.  • 

59.  If  the  false  pretence  created  the 
credit,  it  has  been  considered  as  bring- 
ing the  case  within  the  statute.    lb. 


IV.  When  an  Indictment  will  lie  for 
Cheating  bt  False  Tokens,  Ac. 

60.  An  indictment  will  lie  for  obtain- 
ing goods  by  false  pretences,  when  a 
party  represents  himself  to  be  the 
owner  of  property  which  does  not  be- 
long to  him,  and  thus*  fraudulently  in- 


duces the  owner  to  sell  the  goods  to 
him  on  credit  People  v.  Kendall,  25 
Wend.  399. 

61.  Although  a  minor  within  the  age 
of  21  years  cannot  be  made  respon- 
sible in  a  civil  action  for  goods  thus 
obtained,  he  may  be  proceeded  against 
criminally,  under  the  statute  in  respect 
to  obtaining  goods  by  false  pretences. 
lb. 

62.  Selling  a  promissory  note  which 
the  party  selling  knew  had  been  paid, 
but  represented  to  the  purchaser  that 
it  was  still  due  according  to  its  face,  is 
not  an  indictable  offence,  but  a  mere 
civil  injury  to  be  redressed  by  action. 
Middhton  v.  the  State,  Dudley's  S.  C. 
Rep.  275. 

63.  A  fraud  on  an  individual  without 
false  tokens  or  any  deceitful  practice 
affecting  the  community  at  larjre,  and 
without  conspiracy,  is  not  indictable. 
The  State  v.  Justice,  2  Dev.  199. 

64.  An  intention  to  cheat,  at  Common 
Law  is  not  indictable.  Com.  v.  Morse, 
2  Mass.  Rep.  138: 

65.  A  person  who,  by  false  and 
fraudulent  representations  of  his  estate 
and  circumstances,  obtains  the  goods, 
&c,  of  another,  is  not  indictajble  under 
the  30th  section  of  the  statute  for  the 
punishment  of  high  crimes  and  misde- 
meanors. State  v.  Sumner,  10  Vermont 
Rep.  587. 

66.  An  indictment  does  not  lie  for  ob- 
taining money  by  false  pretences  where 
the  money  is  parted  with  as  a  chari- 
table donation,  notwithstanding  the 
pretences  moving  to  the  gift  are  false 
and  fraudulent.  People  v.  Clough,  17 
Wend.  351. 

67.  Cheating  with  false  dice  has 
been  indicted  m  Pennsylvania*  Res- 
publico*  v.  Teischer,  1  Dallas's  R.  335. 

68.  Selling  a  blind  horse  as  a  sound 
one,  is  not  an  indictable  offence,  though 
a  very  good  ground  for  an  action  of 
deceit.  The  State  v.  Delyon,  1  Bay's 
R.  353. 

69.  By  the  Common  Law  no  indict- 
ment can  be  sustained  "  for  a  naked 
lie,"  or  false  affirmation.  The  State  v. 
Mills,  17  Maine  R.  211. 

70.  An  indictment  will  lie  against  a 
defendant,  a  baker  employed  by  the 
army  of  the  United  States,  for  a  cheat, 
in  baking  219  barrels  of  bread,  and. 
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marking  them  as  weighing  88  Ihs.  each, 
whereas  they  only  weighed  68  lbs. 
Respublica  v.  Powell,  1  Dallas's  R.  41. 

11.  False  tokens  are  only  indictable 
by  the  st  of  33  Henry  8,  c.  1,  which 
has  no  operation  in  Pennsylvania.  lb. 

12.  Where  one  leads  an  illiterate 
man,  by  false  representations  and  false 
reading,  to  sign  a  note  for  a  different 
amount  from  that  agreed  on,  he  is 
liable  to  indictment  for  the  cheat.  Hill 
v.  State,  1  Yerg.  16. 

13.  Where  there  is  a  conspiracy  to 
cheat,  by  offering  to  sell  forged  foreign 
bank-notes,  of  a  denomination  the 
circulation  of  which  is  prohibited  in 
Pennsylvania,  it  is  indictable  in  that 
State.  Twitchell  v.  Commonwealth,  9 
Barr.211. 

14.  A  fraud,  to  be  indictable  at 
Common  Law,  must  be  such  as  affects 
the  public,  or  is  calculated  to  defraud 
members,  and  which  ordinary  care  and 
caution  cannot  guard  again&t — as  the 
use  of  false  weights  and  measures — 
defrauding  another  under  false  tokens, 
or  by  a  conspiracy  to  cheat.  People  v. 
Stone,  9  Wend.  182. 

15.  At  Common  Law  private  cheats 
were  not  indictable  offences.  People 
v.  Gates,  13  Wend.  311. 

76.  Where,  upon  an  exchange  of 
personal  property,  one  of  the  parties 
falsely  and  fraudulently  pretends  that 
the  property  which  he  is  parting  with 
belongs  to  himself,  and  is  unincumber- 
ed, and  also  warrants  it  against  en- 
cumbrances, an  indictment  may  be 
supported  against  him  where  the  false 
pretences,  and  not  the  warrant,  was 
the  inducement  which  controlled  the 
other  party  in  making  the  exchange. 
State  v.  Dorr,  33  Maine  (3  Red.)  498. 

11.  The  general  proposition  that 
frauds  effected  by  means  of  false 
tokens  are  indictable  at  Common  Law, 
has  reference  only  to  such  false  tokens 
as  affect  the  public  at  large;  such  as 
are  intended  to  defraud  members,  to 
deceive  the  people  in  general — such  as 
false  weights  and  measures.  This  view 
of  the  Common  Law  offence  of  cheating 
derives  strong  confirmation  from  the 
provisions  of  the  statute  of  38  Hen.  8, 
ch.  1.     People  v.  Stone,  9  Wend.  182. 

18.  By  that  statute,  when  one  obtains 
goods  by  privy  tokens,  or  counterfeit 


letters  in  other  men's  names,  &c,  it  is 
expressly  made  an  indictable  offence. 
As  to  privy  tokens,  at  least  this  statute 
has  always  been  considered  as  creating 
a  new  offence,  though  counterfeit  letters 
of  a  certain  description  were  perhaps 
indictable  as  forgeries  at  Common 
Law.    lb. 

19.  The  cases  in  which  fraud  was 
an  indictable  offence  at  Common  Law 
were,  the  use  of  false  weights  and 
measures,  the  selling  goods  with 
counterfeit  marks,  playing  with  false 
dice,  and  frauds  affecting  the  course 
of  justice,  and  immediately  injuring 
the  interests  of  the  public  or  the  crown. 
People  v.  Herrick,  13  Wend.  81. 

80.  A  conspiracy  to  cheat  and  de- 
fraud is  an  indictable  offence  under 
the  laws  of  Pennsylvania.  Rhoads  v. 
Commonwealth,  15  Penn.  State  R.  (3 
Harris)  272. 

81.  A  fraud,  to  be  an  indictable 
offence  at  Common  Law,  must  be  such 
as  affects  the  public,  or  is  calculated 
to  defraud  members,  and  which  ordi- 
nary care  and  caution  cannot  guard 
against — as  the  use  of  false  weights 
and  measures,  defrauding  another 
under  false  tokens,  or  by  a  conspiracy 
to  cheat.  People  v.  Stcne,  9  Wend. 
182. 

82.  A.  was  indicted  in  the  city  of 
New  York  for  obtaining  money  from 
a  firm  of  commission  merchants  in  that 
city,  by  exhibiting  to  them  a  fictitious 
receipt,  signed  by  a  forwarder  in  Ohio, 
falsely  acknowledging  the  delivery  to 
him  of  a  quantity  of  produce  for  the  use 
of,  and  subject  to  the  order  of  the 
firm.  The  accused  pleaded  that  he 
was  a  natural  born  citizen  of  Ohio, 
had  always  resided  there,  and  had 
never  been  in  the  State  of  New  York ; 
that  the  receipt  was  drawn  and  signed 
in  Ohio,  and  the  offence  was  committed 
by  the  receipt  being  presented  to  the 
firm  in  New  York,  by  an  innocent 
agent  of  the  accused,  employed  by 
him  while  he  was  a  resident  of,  and 
actually  within  the  State  of  Ohio;  held 
that  the  plea  was  bad,  and  that  the 
accused  was  properly  indicted  in  the 
city  of  New  York.  Adams  v.  People, 
1  Comstock  113. 

83.  By  the  English  statute  of  33  H. 
8,  ch.  1,  passed  before  the  settlement 
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of  this  country,  and  considered  as  part 
of  the  Massachusetts  Common  Law, 
cheating  by  false  tokens  is  made  an 
indictable  offence.  Commonwealth  v. 
Wtrren,  6  Mass.  R.  72. 

84.  As  prudent  persons  may  be  over- 
reached by  means  of  false  weights, 
measures,  or  tokens,  or  by  a  conspiracy, 
where*  two  or  more  persons  confederate 
to  cheat,  frauds  effected  in  either  of 
these  ways  are  punishable  by  indict- 
ment,    lb. 

85.  Whether  a  note  or  endorsement, 
of  which  no  use  has  been  made,  can 
be  deemed  either  money,  goods,  chat- 
tels, other  effects,  or  valuable  things. 
Qwtre.     People  v.  Stone,  9  Wend.  182. 

86.  False  pretences  made  by  one  of 
several  persons,  in  pursuance  of  an 
agreement  made  between  them,  are 
chargeable  against  all.  Cotoen  v.  the 
PwpU,  14  111.  348. 


V.  What  the  Indictment  must  Charge  ; 
its  Contents,  Ac. 

87.  In  an  indictment  for  obtain- 
ing goods  under  false  pretences,  all 
the  false  pretences  relied  on  to  sup- 
port the  indictment,  and  to  convict 
the  prisoner,  must  be  specifically  neg- 
atived ;  but  to  authorize  a  conviction 
it  is  not  necessary  to  show  all  the 
pretences  laid  in  the  indictment  to  be 
false,  unless  all  are  material  to  consti- 
tute the  offence  charged.  JPeople  v. 
E*ynt$,  11  Wend.  551 

88.  An  indictment  for  obtaining 
goods,  or  the  signature  of  a  person  to 
a  written  instrument,  by  false  pre- 
tences, 4c,  must  contain  all  the  mate- 
rial facts  and  circumstances  which  the 
public  prosecutor  will  be  obliged  to 
prove,  to  produce  a  conviction  ;  it  must 
show  upon  the  face  of  it,  that  the  of- 
fence charged,  has  been  committed,  or, 
in  the  language  of  Lord  Mansfield,  it 
must  be  an  intelligible  story,  so  expli- 
cit as  to  support  itself.  The  People  v. 
Gates,  13  Wend.  R.  311. 

89.  Where  the  treasurer  of  a  relig- 
ious corporation,  presented  to  the  Pres- 
ident thereof  a  bond  for  the  payment 
of  money,  appearing  on  its  face  to  be 
made  in  pursuance  of  a  resolution  of 


the  Consistory  of  the  Church,  and  ob- 
tained his  signature  thereto,  and  the 
Treasurer  was  indicted  under  the  stat- 
ute prescribing  punishment  for  the  ob- 
taining of  signatures  to  written  instru- 
ments by  false  pretences,  Ac,  it  was 
held  that  it  was  not  sufficient  to  charge 
in  the  indictment  the  presentment  of 
the .  bond  to  which  the  signature  was 
obtained  ;  that  the  President  believed 
it  to  be  a  true  instrument,  and  also  be- 
lieved that  its  making  and  presenta- 
tion had  been  authorized  by  the  Con- 
sistory of  the  Church,  although  it 
was  charged  that  the  Treasurer  knew 
it  to  be  a  false  writing,  and  that  the 
issuing  thereof  was  not  authorized 
by  the  Consistory,  and  that  he,  in 
fact,  had  no  warrant  or  authority 
for  the  making  of  the  bond,  or  the  ob- 
taining of  the  signature,  and  it  was 
further  held  that  the  material  facts  and 
circumstances  appertaining  to  the  trans- 
action should  have  been  alleged  with 
due  certainty,  so  as  to  show  how  the 
presentation  of  the  bond  operated  to 
effect  the  fraud,  lb. 

90.  In  Massachusetts,  an  indictment 
for  obtaining  money  by  false  pretences, 
which  alleged  that  the  false  pretences 
were  practiced  upon  one,  and  his  money 
obtained  with  intent  to  defraud  another, 
was  held  good.  The  Com.  v.  Call,  21 
Pick.  59. 

91.  An  indictment  charged  that  the 
prisoner  falsely  and  knowingly  pre- 
sented, and  pretended  to  A.  that  a  cer- 
tain writing,  in  the  form  of  a  bank-bill, 
was  a  good  and  true  bank-bill,  for 
the  payment  of  five  dollars  ;  that  A. 
believing,  and  on  representation,  was 
thereby  induced  to  deliver  to  the  pris- 
oner B.  certain  goods,  and  certain 
good  bank-bills  and  coins,  in  exchange 
for  said  paper  writing,  and  that  B.  the 
prisoner,  thereupon  delivered  said  pa- 
per writing  to  A.  for  five  dollars,  where- 
as said  paper  writing  was  not  a  good 
bank-bill  for  five  dollars,  as  the  prisoner 
then  well  knew,  Ac. ;  held  that  the  in- 
dictment did  not  describe  a  genuine 
note  of  a  worthless  bank,  but  a  coun- 
terfeit note  of  a  real  bank,  or  a  note 
purporting  to  be  of  some  bank  that  had 
no  existence,  and,  therefore,  that  the 
indictment  was  not  proved  by  evidence 

Ithat  the  paper  writing  was  a  bill  of  a 
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bank  that  bad  failed,  and  ceased  to  pay 
its  bills.  Com.  v.  Stone,  4  Met  43. 

92.  Where  an  indictment  charged  that 
the  defendant  falsely  pretended  to  one 
A.,  that  B.,  C.  and  D.  were  indebted  to 
him,  the  defendant,  in  a  certain  sum, 
and  that  they  were  bound  to  pay  a  cer- 
tain bill  of  exchange,  then  in  the  de- 
fendant's .  possession,  and  over-due, 
drawn  by  the  defendant  on  said  B.,  C. 
and  D.,  payable  to  their  order  ninety 
days  after  date,  and  accepted  by  them, 
and  which  they  endorsed  to  the  defend- 
ant, and  obtained  from  said  A.  certain 
goods  with  intent  to  cheat,  &c.  ;  where- 
as, in  fact,  the  said  B.  and  C.  were  not 
then  indebted  to  the  defendant,  nor 
were  said  B.,  C.  and  D.  bound  to  pay 
said  bill  ;  it  was  held  that  the  first  pre- 
tence was  not  well  negatived,  and  as 
to  the  second,  that  there  should  have 
been  an  averment  that  the  defendant 
knew  that  B.,  C.  and  D.  were  not 
bound  to  pay  the  bill.  State  v.  Smith, 
8  Blackford's  Rep.  489. 

93.  Quere,  as  to  what  must  be  the 
character  of  the  false  pretence  by 
which  money  or  goods  have  been  ob- 
tained, to  render  the  offence  indictable. 
lb. 

94.  An  indictment  for  obtaining 
goods  by  false  pretences,  must  allege 
to  whom  the  goods  belonged.  lb. 

95.  Where  an  indictment  charged 
that  B.,  who  held  a  promissory  note 
against  D.,  which  was  due,  called 
for  payment,  and  with  intent  to  de- 
fraud, D.  falsely  represented  the  note 
to  have  been  lost  or  burned  up,  where- 
by the  latter  was  induced  to  pay  it ; 
held  not  sufficient  to  sustain  a  con- 
viction, as  not  showing  any  legal  in- 
jury resulting  to  D.,  nor  an  intent  on 
the  part  of  d.  to  work  such  injury. 
People  v.  Thomas,  3  Hill  169. 

96.  So,  semble,  even  had  the  indict- 
ment contained  the  additional  charge, 
that  B.,  after  obtaining  payment  of  the 
note,  negotiated  it  to  another  for  value 
without  notice  of  its  having  been  paid, 
especially  if  there  was  no  averment 
that  B.  intended  negotiating  it  when 
he  made  the  representation.    lb. 

97.  The  provisions  of  the  act  of 
1811,  ch.  814,  Rev.  Code,  Revised  Stat- 
utes, ch.  34,  §  61,  punishing  the 
cheating  by  false  tokens,  Ac,  do  not  I 


apply  to  the  case  of  conveyances  of 
lands.  State  v.  Burrows,  11  Iredell's 
Rep.  477. 

98.  Where  the  charge  intended  to 
be  made  in  such  an  indictment  is,  that 
the  defendant  intended  to  cheat  the 
plaintiff  out  of  twenty  acres  of  land, 
the  excess  in  quantity  over  thirty-five 
acres,  the  indictment  should  expressly 
aver  that  there  was,  in  fact,  such  an 
excess  of  twenty  acres.     lb. 

99.  Where  the  true  ground  of  com- 
plaint was,  that  the  defendant,  by 
means  of  a  forged  paper,  induced  the 
prosecutor  to  execute  a  deed  for  35£ 
acres  of  land,  instead  of  55£  acres, 
thereby  defrauding  the  prosecutor, 
the  indictment  should  distinctly  aver 
this  fraudulent  purpose  ;  but,  though 
this  be  a  fraud,  it  does  not  come  with- 
in the  definition  of  any  crime  or  misde- 
meanor known  either  to  the  Common 
or  Statute  Law.     lb. 

100.  On  an  indictment  for  obtaining 
possession  of  a  deed  fraudulently  and 
by  false  pretences,  judgment  was  ar- 
rested after  the  defendant  had  pleaded 
guilty,  it  not  appearing  by  the  indict- 
ment that  anything  more  was  charged 
than  a  breach  of  contract,  and  for 
which  the  only  remedy  was  by  action. 
Com.  v.  Hearsey,  1  Mass.  Term  Rep.  137. 

101.  On  an  indictment  under  the 
statute  for  obtaining  goods  and  chat- 
tels by  false  pretences,  it  is  necessary 
to  allege  that  they  were  the  property 
of  some  person,  as  in  a  case  of  larceny, 
or  an  excuse  must  be  stated  for  not 
making  the  averment.  State  v.  La- 
throp,  Vol.  15  Verm.  Rep.  279. 

102.  Where  .an  indictment  is  found 
for  obtaining  property  by  false  pre- 
tences, it  need  not  allege  that  the  prop- 
erty was  of  any  particular  value. 
People  v.  Stetson,  4  Barb.  151. 

103.  Where  the  false  pretence 
charged  was  that  defendant  would  as- 
sign to  B.  P.  a  certain  note  which  he 
had  before  that  time  for  a  valuable 
consideration  passed  to  B.  P.,  and  that 
by  means  of  this  false  pretence  he  ob- 
tained the  note  with  intent  to  cheat 
and  defraud  B.  P.,  and  then  failed  to 
assign  or  return  the  note  to  him  ;  held 
that  this  indictment'charged  no  false 
pretence  within  the  meaning  of  Digest, 
page  345,  art.  8,  because  the  promise 
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to  assign  the  note  was  an  agreement 
to  do  a  future  act  and  not  a  misrepre- 
sentation as  to  an  existing  fact  Mc- 
Kenzie  v.  Slate,  6  Eng.  594. 

104.  It  is  not  necessary  that  an  in- 
dictment for  false  pretences  should 
state  all  the  property  which  the  de- 
fendant obtained  by  the  false  pre: 
tences  set  forth.  People  v.  Parish,  4 
Denio  153. 

*105.  How  the  offence  of  obtaining 
goods,  &c.,  on  false  pretences  should 
be  charged.  Lambert  v.  the  People,  9 
Cow.  R.  671 

106.  In  an  indictment  for  a  cheat  at 
Common  Law,  the  false  token  must  be 
described.    lb. 

107.  An  indictment  for  cheating, 
either  at  Common  Law,  or  under  the 
statute,  must  allege  the  false  tokens,  the 
false  pretences,  or  other  means  by 
which  the  cheat  was  effected  ;  "  that 
the  party  may  know,"  in  the  language 
of  the  Court,  "  against  what  he  is  to 
defend  himself,  and  that  the  Court  may 
see  that  there  is  an  indictable  offence 
charged  ;  as  there  are  some  pretences 
(and  some  tokens  and  various  means) 
which  are  not  within  the  meaning  of 
statute.*    lb. 

108.  In  an  indictment  for  obtaining 
the  signature  of  a  person  to  a  written 
instrument,  by  false  pretences,  it  is  only 
necessary  that  it  should  appear  that 
the  instrument  on  its  face  is  one  calcu- 
lated to  prejudice  the  party  who  has 
signed  it,  though  on  the  facts  stated 
in  the  indictment  it  would  be  void  for 
fraud.  People  v.  C.  Bissie  Sf  Harvey, 
4  Denio's  R.  526. 

109.  An  indictment,  charging  that 
the  defendants  falsely  pretended  to  a 
third  person,  that  a  drove  of  sheep 
which  they  offered  to  sell  to  him,  were 
free  from  disease  and  foot  ail,  and 
that  a  certain  lameness  apparent  in 
some  of  them  was  owing  to  an  acci- 
dental injury,  by  means  of  which  they 
obtained  a  certain  sum  of  money  on 
the  sale  of  said  sheep  to  such  person, 
with  proper  qualifying  words,  and  an 
averment  negativing  the  facts  repre- 
sented, is  sufficient  under  the  statute 
against  cheating  by  false  pretences. 

110.  Where  an  indictment  for  fraud 
does  not  charge  that  the  goods  were 


sold  to  any  particular  person,  but 
states  that  they  were  %l  sold  to  divers 
persons,"  held  too  vague  and  indefin- 
ite, in  a  criminal  charge.  The  party 
ought  to  be  notified,  by  the  indictment, 
of  the  transaction  in  relation  to  which 
he  is  called  on  to  defend  himself.  The 
State  v.  Woodson,  5  Humph.  55. 

111.  It  is  not  necessary  that  all  the 
false  pretences  used  should  be  set  forth 
in  the  indictment,  under  the  statute  of 
Illinois.     Cowan  v.  People,  14  111.  348, 

112.  In  South  Carolina,  under  the 
statute  of  1791,  an  indictment  was  held 
defective  which  merely  charged  that 
the  defendant  falsely,  fraudulently,  &c, 
pretending  that  a  certain  mulatto  was 
a  slave,  did  falsely,  &c,  cheat  and  de- 
fraud one  A.,  by  selling  said  mulatto 
to  him  for  a  slave,  when  said  mulatto 
was  free.  State  v.  Wilson,  2  Rep. 
Const.  Ct.  135. 

113.  In  Massachusetts,  an  indictment 
under  the  Rev.  Sts.  c.  126,  §  32,  for  ob- 
taining money,  goods  or  other  property, 
by  any  false  pretence,  with  intent  to 
defraud,  must  allege  all  the  material 
facts  and  circumstances  which  the  pros- 
ecutor would  be  bound  to  show,  m  or- 
der to  procure  a  conviction  ;  an  in- 
dictment on  that  section  is  insufficient 
when  it  only  charges  that  the  defendant 
intending  to  cheat  and  defraud  B.  of 
his  money  and  property,  designedly 
and  knowingly,  aid  falsely  pretend  to 
B.  that  a  watch  which-  the  defendant 
had,  was  a  gold  watch,  by  means  where- 
of the  defendant  did  designedly  and 
knowingly  obtain  from  B.  $35,  with  in- 
tent to  cheat  and  defraud  him  of  the 
same,  whereas,  iu  truth,  the  said  watch 
was  not  a  gold  watch,  and  the  defend- 
ant knew  that  it  was  not.  Common- 
wealth v.  Strain,  10  Met  521. 

114.  In  an  indictment  for  false  pre- 
tences, it  is  not  sufficient  to  charge 
false  pretences  in  general  terms,  but 
it  is  necessary  to  set  them  out  spe- 
cifically and  with  strict  certainty.  Bur- 
rows v.  State,  7  Eng.  65. 

US.  False  pretences,  within  die 
meaning  of  the  statute,  must  be  of  some 
existing  fact,  and  not  of  future  trans- 
actions, as  held  in  McKenzie  v.  the 
State,  (6  Eng.  594,)  hence  an  indict- 
ment charging  that  defendant  obtained 
the  property  of  A.  by  falsely  pretend- 


Digitized  by 


Google 


104 


CHEAT. 


What  the  Indictment  must  Charge ;  its  Contents,  Ac 


ing  to  him  that  his  goods  and  chattels 
were  about  to*  be  attached,  is  bad. 
lb. 

116.  A  count  in  the  indictment 
charged  that  the  defendant  falsely  pre- 
tended to  A.  that  divers  persons  had 
conspired  to  seize  and  unjustly  deprive 
him  of  a  slave,  by  means  of  which  false 
pretences  defendant  induced  A.  to  con- 
vey to  him  said  negro ;  held  that  the 
pretences  here  charged,  were  of  too 
vague  and  indefinite  a  character  to 
deceive  a  person  of  ordinary  prudence 
and  understanding,  and  therefore  not 
within  the  purview  of  the  statute. ,  lb. 

117.  An  .indictment  for  obtaining 
goods  by  false  pretences  must  absolute- 
ly negative  the  truth  of  the  pretences 
employed.  Tyler  v.  State,  2  Humph. 
37. 

118.  An  order  as  follows  :  "  Mr.  A., 
please  let  the  bearer,  B.,  have  five  dol- 
lars in  goods  onmy  account. — C."  is  suffi- 
ciently negatived  by  an  averment  in  the 
following  words  :  "  Whereas  the  said 
C.  never  did  write  or  send,  or  cause  to 
be  written  or  sent,  any  such  letter  to 
the  said  A.  or  to  any  one  else,  to  let 
the  bearer  have  any  amount  in  the 
store  whatever."    lb. 

119.  Where  an  indictment  for  a  con- 
spiracy to  cheat  by  offering  to  sell 
forged  foreign  bank  notes  of  a  denomi- 
nation the  circulation  of  which  was 
forbidden  by  law,  alleged  that  the  de- 
fendants in  pursuance  of  their  conspi- 
racy did  "  offer  to  sell,  pass,  utter  and 
publish  to,"  Ac:  ;  held  that  the  means 
whereby  the  conspiracy  was  to  be  ef- 
fected were  sufficiently  stated.   Twitch* 

.  ell  v.  Commonwealth,  8  Barr  360.    • 

120.  An  indictment  for  obtaining 
money  or  goods  by  false  pretences, 
where  it  is  in  the  words  of  the  first  sec* 
tion  of  the  Tennessee  statute  of  1842, 
c.  48,  is  sufficient,  and  it  need  not  charge 
the  money  or  goods  to  have  been  ob- 
tained with  intent  to  steal  them.  Jim 
v.  State,  8  Humph.  60S. 

121.  It  is  not  necessary  to  negative 
all  the  pretences  alleged  in  an  indict- 
ment  for  obtaining  property  in  viola- 
tion of  the  Revised  Statutes  ;  but  those 
relied  on  by  the  pleader,  and  which  he 
expects  to  prove  were  false,  must  be 
specifically  and  directly  negatived. 
It  is,  however,  enough  to  prove  one  of 


several  assignments  in  a  count.     Peo- 
ple v.  Strong,  9  Wend.  182. 

122.  Promissory  notes  are  not  pub- 
lic tokens  of  themselves  ;  bank-notes 
are  ;  an  indictment,  therefore,  for  a  cheat 
at  Common  Law,  by  passing  certain 
"  promissory  notes"  as  and  for  bank- 
notes, without  an  averment  that  they 
resembled  bank  notes,  cannot  be  sus- 
tained. State  v.  Patillo,  4  Hawks'  ^. 
348. 

123.  Where  it  is  stated  in  an  indict- 
ment for  fraud,  that  the  notes  passed 
by  the  defendant  to  the  prosecutor 
purported  to  be  signed  by  one  Ran- 
dolph, and  to  be  payable  to  bearer,  and 
that  they  were  worthless,  without  any 
averment  or  charge  that  they  had  any 
resemblance  to  bank  notes,  die  indict- 
ment will  be  bad.    lb. 

124.  As  false  pretences  must  be 
proved  as  laid,  and  as  none  can  be 
proved  but  such  as  are  laid,  it  is  not 
sufficient  merely  to  state  that  the  de- 
fendant did  falsely  pretend,  Ac.,  set- 
ting forth  the  several  pretences  ;  but 
after  stating  the  false  pretences  at 
large,  the  pleader  must,  by  averments, 
falsify  each  pretence  which  he  intends 
to  rely  on  at  the  trial,  as  he  would  on 
an  indictment  for  perjury.  People  v. 
Gates,  13  Wend.  311.  , 

125.  In  order  to  sustain  a  criminal 
prosecution  for  obtaining  the  signature 
of  one  to  a  mortgage  by  false  pre- 
tences, the  mere  fact  of  the  instrument 
having  been  signed  is  not  sufficient ;  a 
delivery  must  also  be  shown.  Per 
Nelson,  Ch.  J.  Fenton  v.  the  People,  4 
Hill  126. 

126.  If  the  indictment  in  such  case 
pursue  the  words  of  the  statute,  by 
averring  that  the  defendant  unlawfully, 
&c.,  obtained  the  signature,  it  will  be 
sufficient  though  it  do  not  aver  a  deliv- 
ery in  terms,    lb. 

127.  The  indictment  need  not  des- 
ignate the  premises  covered  by  the 
mortgage,     lb. 

128.  In  Mississippi,'  an  indictment 
under  the  act  of  1842,  c.  48,  §  1,  must  al- 
lege that  the  possession  of  the  goods 
was  feloniously  obtained,  by  means  of 
false  and  fraudulent  pretence.  State 
v.  Tate,  6  Humph.  424.  Same  v.  Johnson, 
lb.  note. 

129.  In  Virginia,  under  the  statute 
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of  1T89,  c.  45,  re-enacting  in  substance 
the  provision  of  the  statute  of  Hen.  8, 
but  limiting  tbe  offence '  to  the  fraudu- 
lent obtaining  of  money,  goods,  or  chat- 
tels, an  indictment  was  held  to  be  bad, 
which  charged  the  defendant  with  ob- 
taining by  means  of  a  counterfeit  let- 
ter, one  hundred  dollars  in  a  note  of  the 
Bank  of  Virginia,  on  the  ground,  it  would 
sejem,  that  a  bank-note  was  not  money 
in  the  same  sense  in  which  it  was  em- 
ployed in  the  statute.  Com'lth.  v. 
Swiney,  1  Virg.  Cas.  146,  151,  note. 

130.  But  an  indictment  was  held  suf- 
ficient, which  charged  the  obtaining 
from  the  Bank  of  Virginia,  by  similar 
means,  of  fifty  dollars,  in  money  current 
in  the  Commonwealth  of  Virginia,  al- 
though it  was  contended  that  as  the  pre- 
amble of  the  statute  recited  a  pre-ex- 
isting evil,  Ac,  as  the  cause  of  its  enact- 
ment, it  could  not  extend  to  banks 
which  had  no  existence  in  Virginia 
until  many  years  after  the  date  of  the 
State.  Commonwealth  v.  Swineyy  Virg. 
Cas.  150,  151,  note.  See,  also,  State  v. 
PatiUo,4  Hawks' R.  348. 

131.  An  indictment  charging  the  de- 
fendant with  obtaining  money  by  false 
pretences,  is  defective,  unless  it  states 
what  those  false  pretences  were.  Peo- 
ple v.  Gates,  13  Wend.  311. 

132.  A  considerable  degree  of  par- 
ticularity in  stating  the  false  pretences 
is  necessary,  because  it  is  necessary 
that  they  should  be  proved  as  laid,  and 
slight  variances  may  be  fatal  to  the 
prosecution.    lb.  j 

133.  An  indictment  founded  on  the 
Rev.  Sts.  of  Mass.  c.  126,  s.  32,  charged 
that  G.  designedly  and  unlawfully  pre- 
tended to  N.  that  A.  wanted  to  buy 
cheese  of  N.  and  had  sent  G.  to  buy  it 
for  him,  and  that  a  certain  paper  de- 
scribed, purporting  to  be  a  ten  dollar 
bill  of  the  Globe  Bank  in  the  city  of 
New  York,  was  a  good  bill,  and  of  the 
value  often  dollars,  by  means  of  which 
false  pretences  said  G.  illegally  ob- 
tained from  said  N.  forty  pounds  of 
cheese,  of  the  value  of  four  dollars,  and 
sundry  bank  bills  and  silver  coins, 
amounting  to,  and  of  the  value  of  six 
dollars,  with  intent  to  cheat  and  de- 
fraud, whereas  the  said  A.  did  not 
want  to  buy  cheese  of  N.  and  had  not 
sent  0.  to  him  for  that  purpose,  and  the 


said  paper  was  not  a  good  bill  of  the 
Globe  Bank  in  the  city  of  New  York, 
and  was  not  of  the  value  of  ten  dollars, 
but  was  spurious  and  worthless.  It 
was  held,  on  motion  in  arrest  of  judg- 
ment, that  the  false  pretences  charged 
were  such  as  might  have  been  effectual 
in  accomplishing  a  fraud  on  N.  in  the 
manner  alleged  ;  that  neither  the  omis- 
sion to  charge  that  G.  knowingly  made 
the  false  pretences,  nor  the  omission  to 
mention  any  person  whom  he  intended 
to  defraud,  rendered  the  indictment  de- 
fective, and  that  there  was  no  objec- 
tion to  the  indictment  on  the  ground 
of  duplicity.  Commonwealth  v.  Hurl- 
bert,  12  Met.  446. 

134.  Where  an  indictment  charged 
that  the  accused  by  false  pretences 
obtained  the  proper  money  of  A.,  due, 
owing,  and  payable  to  B.  and  C,  with 
intent  to  defraud  them  of  the  same  ; 
it  was  held  that  the  word  "them" 
must  be  referred  to  B.  &  C,  to  which 
the  tenor  of  the  indictment  and  the 
principles  of  law  required  that  it  should 
relate.     Com.  v.  Call,  21  Pick.  59. 

135.  In  an  affidavit  for  the  arrest  of 
one  for  fraudulently  obtaining  goods, 
Ac.,  the  facts  which  may  be  within  the 
knowledge  of  the  plaintiff,  such  as  the 
existence  of  the  debt  and  the  manner  in 
which  it  was  contracted,  &c,  must  be 
averred  positively.  And  where  any  of 
the  facts  necessarily  rest  upon  infor- 
mation obtained  from  others,  such  as 
the  facts  of  the  false  representations 
and  fraud  on  the  part  of  the  defendant, 
they  may  be  so  stated,  but  the  sources 
and  nature  of  the  information  should 
be  particularly  set  out,  and  good 
reasons  given  why  a  positive  state- 
ment cannot  be  procured.  Whitlockr. 
Roth,  10  Barb.  18. 

136.  The  allegation  of  information 
and  l»elief  merely  in  reference  to  such 
facts,  is  not  sufficient.     lb. 

137.  Where  an  indictment  is  found 
for  obtaining  property  by  false  pre- 
tences, it  should  allege  the  sale  or  ex- 
change, and  aver  that  the  false  pre- 
tences were  made  with  a  view  to  effect 
such  sale  or  exchange,  and  that  by 
reason  thereof  the  party  was  induced 
to  part  with  his  property.  State  v. 
Philbrick,  31  Maine  (1  Red.)  401. 

138.  Where  an  indictment  is  found  for 
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obtaining  goods  by  false  pretences,  it 
must  charge  the  falsity  of  the  preten- 
ces by  special  averment  Amos  v. 
State,  10  Humph.  117. 

139.  An  indictment  for  obtaining 
money  by  false  tokens  must  describe  the 
offence  as  to  time  and  place,  and  must 
allege  every  material  fact  connected 
with  the  offence  ;  but  in  Vermont  the 
intent  need  not  be  stated  in  the  indict- 
ment    State  v.  Bacon,  1  Ver.  222. 

140.  Where  a  part  of  an  indictment 
alleges  that  the  accused,  by  false  pre- 
tences, intended  to  cheat  and  defraud 
Samuel  W.  Goff,  and  proposed  an  ex- 
change of  his  mare  for  the  horse  of 
Goff,  but  there  is  no  averment  that  such 
an  exchange  was  made,  or  that  the  false 
pretences  were  made  with  a  view  or  de- 
sign to  effect  such  exchange,  it  was  held 
bad.     State  v.  Phtihrick,  31  Maine  402. 

141.  An  indictment  for  obtaining  by 
false  pretences  the  signature  of  a  per- 
son to  a  deed  of  real  estate,  should  al- 
lege that  the  prosecutor  owned,  or  had 
some  interest  in  the  lands  described  in 
the  deed,  or  that  the  deed  contained 
covenants  making  him  liable  to  an  ac- 
tion.    Dord  v.  People,  9  Barb.  Rep.  6*11. 

142.  And  the  deed  should  be  so  set 
forth  that  it  may  be  identified  by  the 
record,  in  case  the  defendant  is  after- 
ward indicted  for  the  same  offence,    lb. 

143.  Where  such  an  indictment  did 
not  charge  that  the  grantor  in  the  deed 
owned  or  claimed  any  title  to  the  lands 
conveyed  thereby,  and  the  description 
of  such  lands  was  in  the  most  general 
terms,  as,  "  certain  lands  in  the  State 
of  Texas  and  United  States  of  Amer- 
ica," and  the  date  of  the  deed  was  no- 
where alleged,  so  that  it  would  be  im- 
possible to  identify  the  instrument,  and 
it  did  not  appear  that  the  deed  would 
tend  to  the  prejudice  of  the  prose- 
cutor, it  was  held,  in  the  absence  of 
any  allegation  that  the  deed  could  not 
be  more  particularly  described,  that 
the  instrument  was  defective,    lb. 


VI.  What  Charges  must  be  Proved  to 
Sustain  an  Indictment— Evidence  to 
Warrant  a  Conviction. 

144.  A  single  pretence  proved  as 


laid,  will  be  enough  to  support  the  con- 
viction, though  such  pretence  be  joined 
with  others  in  the  same  count;  nor 
need  the  indictment  aver  in  express 
terms  that  the  pretence  was  "false." 
Britt  v.  State,  9  Humph.  31. 

145.  Where  an  indictment  charges 
that  the  accused  obtained  goods  of 
partners  in  trade  by  false  pretences 
made  to  them,  it  is  supported  by  proof 
that  the  defendant  made  the  alleged 
false  pretences  to  their  clerk  and  sales- 
man, who  communicated  them  to  one 
of  the  partners,  and  that  the  goods 
were  delivered  to  the  accused  in  con- 
sequence of  these  false  pretences. 
Com.v.  Barley,  7  Met.  462. 

146.  In  Massachusetts,  on  a  trial  for 
obtaining  goods  on  false  pretences  from 
a  commercial  house,  pretences  proved 
to  have  been  made  to  one  partner,  were 
held  to  sustain  the  indictment  under 
the  statute  of  1815.  Com.  v.  Mooar, 
Thach.  Orim.  Oases  410. 

147.  Where  a  person  is  indicted  for 
swindling  in  selling  a  tract  of  land  a 
second  time,  it  is  not  necessary  to  show 
that  the  second  purchaser  has  tested 
his  title  by  action.  The  State  v.  Dozier, 
Dudley  Geo.  155. 

148.  Where  an  indictment  is  found 
for  obtaining  by  false  pretences  the 
signature  of  a  party  to  a  promissory 
note,  and  the  pretence  was  that  the 
prisoner  bad  money  in  the  hands  of  a 
third  person,  absent  at  the  time,  it  was 
held  that  it  was  not  material  to  prove 
the  amountkfepresented  to  be  the  iden- 
tical sum  stated  in  the  indictment — 
that  it  was  enough  if  it  was  sufficient 
to  meet  the  payment  of  the  note  which 
the  party  was  induced  to  sign.  The 
People  v.  Herrick,  13  Wend.  Rep.  8T. 

149.  It  is  a  well-settled  and  rational 
rule,  that  the  false  pretences,  in  order 
to  sustain  an  indictment,  must  be  such 
that,  if  true,  they  would  naturally  and 
according  to  the  usual  operation  of 
motives  upon  the  minds  of  persons  of 
ordinary  prudence,  produce  the  alleged 
results  ;  or,  in  other  words,  that  the 
act  done  by  the  person  defrauded  must 
be  such  as  the  apparent  exigency  of 
the  case  would  directly  induce  an  hon- 
est and  ordinarily  prudent  person  to  do 
if  the  pretences  were  true.  Per  May- 
nard,  P.  J.  People  v.  Stetson,  4  Barb.  151, 
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150.  Accordingly,  held  on  demurrer, 
that  an  indictment  for  obtaining  a 
watch  from  a  person  upon  the  false 
representation  that  the  accused  was  a 
constable  and  had  a  warrant  against 
such  person,  issued  by  a  justice  of  the 
peace  for  the  crime  of  rape,  and  that 
he  would  settle  the  same  if  the  person 
defrauded  would  give  the  defendant 
the  watch,  could  not  be  sustained,     lb. 

151.  Where  there  are  several  pre- 
tences charged  in  the  indictment  to  be 
false,  all  must  be  proved  to  be  false. 
The  .offence  consists  of  two  distinct 
elements,  to  wit :  false  pretences  and 
obtaining  the  goods  of  another.  All  the 
pretences  together  are  but  one  portion 
of  the  offence;  and  every  pretence, 
therefore,  charged  and  alleged  to  be 
false,  is  a  substantive  part  or  constitu- 
ent element  of  the  offence,  and  cannot 
be  regarded  as  immaterial  The  petit 
jury  can  convict  only  upon  the  pre- 
tences found  by  the  grand  jury.  As 
it  cannot  be  known  that  they  would 
have  found  the  bill  true,  unless  it  had 
been  proved  before  them  that  all  the 
pretences  found  to  have  been  made  had 
really  been  made,  and  falsely  made. 
People  v.  Haynes,  14  Wend.  546. 

152.  Where  one  or  more  of  the  pre- 
tences are  shown  to  be  false,  and  the 
pretence  or  pretences  thus  shown  to 
be  false  are  sufficient  per  se  to  consti- 
tute the  offence,  the  accused  will  be 
found  guilty,  notwithstanding  that  the 
public  prosecutor  fails  in  proving  to 
be  false  other  pretences  charged  in 
the  indictment.  Such  other  pretences 
will  in  such  case  be  regarded  as  sur- 
plusage. People  v.  Haynes,  11  Wend. 
557. 

153.  Where  two  are  jointly  indicted 
for  obtaining  goods  by  false  pretences, 
evidence  that  one  of  them,  with  the 
knowledge  and  direction  of  the  other, 
so  made  the  false  pretences  charged, 
authorizes  the  conviction  of  both.  The 
Commonwealth  v.  Harley,  7  Met.  462. 

154.  And  in  order  to  convict  the 
defendants  on  such  trial,  it  need  not 
be  shown  that  they  or  either  of  them 
obtained  the  goods  on  their  own  ac- 
count, or  derived,  or  expected  to  de- 
rive, personally  any  pecuniary  benefit 
therefrom.    lb. 

155.  In  order  to  render  a  verdict  of 


guilty  on  a  trial  for  obtaining  goods 
under  false  pretences,  it  is  sufficient 
for  the  jury  to  be  satisfied  that  the 
false  pretences  were  a  material  induce- 
ment to  the  party  to  deliver  the  goods, 
and  that  without  such  p'retences  the 
goods  would  not  have  been  delivered. 
Com.  v.  Hershell,  Thach.  Crim.  Cas.  70. 

156.  Where  an  indictment  charged 
the  defendant  with  obtaining  A.'s  sig- 
nature to  a  deed  of  lands,  by  falsely 
pretending  that  B.,  who  held  a  bond 
and  mortgage  against  A.,  was  about 
to  sue  him  on  the  bond,  foreclose  the 
mortgage,  Ac,  and  that  B.  had  so  told 
the  defendant ;  held  that  the  pretences 
set  forth  were  not  sufficient  to  warrant 
a  conviction.  People  v.  Williams,  4 
Hill  1. 

157.  In  the  foregoing  case,  it  was 
proved  that  the  party  to  whom  the 
false  pretences  were  made,  owed  B., 
the  party  alleged  to  be  defrauded,  and 
that  the  accused,  who  had  once  been 
B.'s  agent  for  collecting  bills,  but 
whose  authority  had  then  been  re- 
voked, though  without  notice  to  A., 
presented  a  bill  of  B.'s  to  A.,  and  on 
receiving  payment  from  him,  gave  a 
valid  discharge  on  behalf  of  B.,  and 
then  fraudulently  misapplied  the  money 
to  his  own  use.  This  was  held  suffi- 
cient evidence  to  sustain  the  indict- 
ment.    Com.  v.  Call,  21  Pick.  59. 

158.  Held,  further,  that  if  the  accused 
paid  the  money  collected  from  A.  to  a 
rightful  agent  of  B.,  but  with  a  fraudu- 
lent agreement  to  divide  it  with  him, 
or  with  the  knowjedge  or  belief  that  it 
was  the  agent's  intent  to  squander  it, 
and  not  account  for  it  to  his  principal, 
this  would  constitute  an  intent  on  the 
part  of  the  defendant  to  defraud  B. 
lb. 

159.  Where  an  indictment  charged 
that  the  defendant  obtained  the  money 
of  the  prosecutor  under  false  pretences, 
and  it  appeared  that  the  money  be- 
longed to  another,  but  was  in  the 
custody  of  the  prosecutor  as  bailee  ; 
held  that  this  state  of  facts  sustained 
the  indictment.  Britt  v.  State,  9  Humph. 
81. 

160.  Where  an  indictment  for  cheat- 
ing by  false  pretences,  charged  that 
the  defendant  represented  a  firm  of 
which  he  was  a  member,  to  bo  then 
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owing  not  more  than  three  hundred 
dollars,  and  evidence  was  given  of  a 
representation  by  him  that  the  firm 
did  not  then  owe  more  than  four  hun- 
dred dollars  ;  it  was  held  to  be  a  fatal 
variance.  Com.  v.  Davidson,  1  Cush. 
R.  33. 

161.  When  one  of  the  representa- 
tions set  forth  in  an  indictment  for 
cheating  by  false  pretences,  and  prov- 
ed, was,  that  the  defendant  gave  a 
false  name  ;  and  the  prosecutor  testi- 
fied that  this  misrepresentation  had  no 
influence  in  inducing  him  to  part  with 
his  goods  ;  held  that  it  was  the  duty 
of  the  Court,  either  at  the  time,  or  in 
the  charge,  to  instruct  the  jury  that 
such  misrepresentation  was  not  upon 
the  evidence  proved  to  have  an  induc- 
ing motive  to  the  obtaining  of  the 
goods  by  the  defendant.    lb, 

162.  Where  an  indictment  is  found 
for  cheating  by  false  pretences,  it  was 
held  that  an  allegation  that  the  prose- 
cutor, by  means  of  the  false  repre- 
sentations, was  induced  to  deliver,  and 
did  deliver  to  the  defendant,  certain 
goods,  "  as  upon  a  sale  upon  credit," 
is  sufficiently  proved  by  evidence  of  a 
sale  of  the  goods  to  the  defendant,  on 
his  promissory  note,  payable  in  four 
months.    lb. 


VII.  Evidence  Admissible  on  thb 
Tria^. 

163.  The  acts  or  declarations  of  a 
supposed  agent  or  joint  conspirator 
are  not  admissible  in  evidence  until 
proof  has  first  been  given  to  establish 
the  agency  or  combination  ;  in  such 
cases  the  order  of  producing  the  evi- 
dence is  not  a  matter  of  discretion. 
Semble.  Per  Bronson,  C.  J.  People  v. 
Parish,  4  D^nio's  Rep.  153. 

164.  Therefore,  where  the  prosecu- 
tion seeks  to  prove  false  pretences 
made  to  the  prosecutor  by  a  third  per- 
son by  the  procurement  of  the  defend- 
ant, it  must  be  first  proved  that  the 
defendant  instigated  such  persons  to 
make  them.  Per  Bronson,  C.  J.  lb. 

165.  Where  an  indictment  for  cheat- 


ing by  false  pretences,  averred  that 
the  defendants  had  falsely  represented 
one  Miner  of  the  town  of  Pike,  to  be 
responsible  for  a  sum  of  money,  and 
the  public  prosecutor  was  permitted  to 
ask  a  witness  examined  on  his  part, 
this  question — though  objected  to  as 
leading — had  Miner  absconded  from 
Pike  in  July,  1842  ?  held  that  the  ques- 
tion was  improper,  for  the  reason  stated 
in  the  objection,    lb. 

166.  On  a  trial  for  cheating  an  In* 
surance  Company,  the  President  of  the 
Company  swore  to  certain  instructions 
given  by  him  to  one  of  the  prisoners, 
relative  to  the  character  of  the  evidence 
of  the  loss  required.  Held  that  the 
declarations  of  such  prisoner,  made  to 
a  third  party,  in  the  absence  of  the 
President,  after  the  giving  of  such  in- 
structions, were  not  admissible  to  ex- 
plain or  contradict  the  testimony  of 
the  President.  The  Commonwealth  v. 
Drake,  Thacher's  Crim.  Cas.  485. 

167.  On  the  trial  for  obtaining  goods 
under  false  pretences,  under  an  indict- 
ment which  averred  that  the  defendant 
had  obtained  the  goods  under  pretence 
of  sending  them  to  Charleston,  S.  C, 
the  evidence  of  the  person  usually  em- 
ployed to  cart  goods  for  the  defendant, 
that  no  goods  had  been  carried  by  him 
for  the  defendant  to  any  ship  bound 
for  that  port,  was  held  to  be  admis- 
sible. The  Commonwealth  v.  Her  shell, 
Thacher's  Crim.  Cas.  10. 

168.  Proof,  that  a  party  from  whom 
a  note  was  obtained  by  false  pretences, 
has  been  subjected  to  a  suit,  or  to  the 
payment  of  the  money  specified  in  the 
note,  is  incompetent,  unless  there  be  a 
count  for  obtaining  money  by  false 
pretences.  People  v.  Gates,  13  Wend. 
311. 

169.  If  the  defendant  attempts  to 
show  his  ability  to  pay,  the  proof  must 
be  limited  to  the  time  when  the  signa- 
ture was  obtained.  People  v.  Herrick, 
13  Wend.  87. 

170.  On  the  trial  of  an  indictment 
for  cheating  by  false  pretences,  by  rep- 
resenting that  a  bill  of  ah  insolvent 
bank  was  worth  its  nominal  value,  and 
passing  it  at  that  value ;  in  order  to 
prove  that  the  bill  was  worthless,  evi- 
dence need  not  be  given,  that  none  of 
the  stockholders  of  the  bank  are  sol- 
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vent,  or  that  they  have  already  paid 
the  amount  of  their  stock.  The  Com- 
monwealth v.   Stone,  4  Met.  43. 

171.  On  such  trial,  evidence  of  the 
depreciated  value  of  the  Mis  of  such 
bank,  connected  with  proof,  that  the 
bank  has  refused  to  pay  its  bills,  and 
that  they  are  not  passable,  as  current 
bills,  is  competent  to  prove  that  the 
bill  which  was  passed  by  the  accused, 
was  not  worth  its  nominal  value,  and 
also  to  prove  his  fraudulent  intent  in 
passing  it.     lb. 

172.  To  prove  that  a  prisoner  passed 
a  worthless  bank  bill,  knowing  that  it 
was  such,  evidence  is  admissible  of  his 
having  in  possession,  and  of  his  passing 
other  similar  bills,    lb. 

173.  Although  the  facts  and  circum- 
stances are  such  as  fully  to  make  out 
the  offence,  they  are  not  admissible 
in  evidence,  if  not  set  forth  in  the  in- 
dictment ;  and  it  was  accordingly  held, 
that  evidence  that  the  accused  was 
Treasurer  of  a  Corporation,  that  it  was 
his  duty  to  prepare  such  bonds  and 
notes  for  signature  as  the  Corporation 
had  resolved  to  execute,  and  to  present 
them  to  the  President  for  signature,  and 
that  the  President  never  did  sign  such 
instruments,  but  upon  the  represen- 
tation of  the  Treasurer  that  they  were 
duly  authorized  by  the  Corporation,  or 
by  a  majority  of  the  members  of  the 
board,  was  inadmissible,  because  not 
alleged  in  the  indictment.  People  v. 
Gates,  13  Wend.  311. 

174.  Had  it  been  alleged  in  the  in- 
dictment, that  in  the  ordinary  course  of 
the  business  of  the  Corporation,  such 
instruments  were  signed  upon  the  rep- 
resentation of  the  Treasurer  that 
they  were  duly  authorized,  it  seems 
that  the  evidence  of  the  President,  that 
he  never  signed  such  instruments  un- 
less such  representation  was  made, 
would  have  been  held  admissible,  al- 
though he  had  no  distinct  recollection 
of  the  particular  transaction  under 
inquiry.  Such  evidence  in  itself  would 
not,  however,  be  enough  to  convict, 
but  would  be  admissible,  as  a  link  in  a 
chain  of  circumstances,     lb. 

175.  Where  the  defendant  falsely 
pretended  that  he  had  a  warrant 
against  the  prosecutor  for  passing 
counterfeit  money,  and  by  means  of 


threats  and  promises  in  regard  thereto, 
extracted  bank-notes  from  the  prosecu- 
tor, in  the  county  of  Roan  ;  and  on  the 
next  day  defendant  again  pursued  the 
prosecutor  into  an  adjoining  county 
and  falsely  pretended  that  he  had 
stolen  his  overcoat,  and  by  means 
thereof  extracted  from  the  prosecutor 
articles  of  clothing,  arid  the  indictment 
charged  the  defendant  with  obtaining 
the  bank-notes  by  falsely  pretending 
that  defendant  had  passed  counterfeit 
money  ;  it  was  held  that  evidence  of 
the  transaction  in  the  adjoining  county 
was  admissible  evidence  to  sustain 
the  charge  in  the  indictment,  that  it 
was  part  of  the  res  gest®.  Britt  v. 
State,  9  Humph.  Rep.  31.  It  is  com- 
petent to  one  whose  signature  has 
been  fraudulently  obtained  to  state 
the  reasons  why  he  did  not  rely  up- 
on the  personal  responsibility  of  the 
accused.  People  v.  Herrick,  13  Wend. 
87. 

176.  Where  an  indictment  for  cheat- 
ing by  false  pretences,  alleged  that  the 
defendant  represented  that  he  was  a 
partner  in  trade  with  another  person, 
who  had  put  into  the  partnership  a 
capital  of  one  thousand  dollars,  which 
they  (the  defendant  and  his  partner) 
then  had  invested  and  employed  in  their 
partnership  business,  and  that  the  co- 
partners were  worth  property  of  the 
value  of  fifteen  hundred  dollars,  and  did 
not  owe  debts  amounting  to  more  than 
three  hundred  dollars  ;  held,  that 
evidence  of  the  individual  indebted- 
ness of  the  defendant  and  his  partner 
was  not  admissible  to  prove  that  the 
representations  as  to  the  solvency  of 
the  partnership  were  false.  Com.  v. 
Davidson,  1  Cush.  R.  33. 


VIII.  Miscellaneous — Arresting  Judg- 
ment— Jurisdiction. 

177.  Where  A.  was  indicted  for  ob- 
taining the  horse  of  B.  by  the  false 
pretence  that  the  mare  which  he  ex- 
changed therefor  was  his  own,  and 
was  unencumbered,  and  the  indictment 
did  not  charge  that  the  mare  was  of 
any  value  ;  held,  after  conviction,  that 
this  was  not  a  good  ground  for  an  ar- 
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rest  of  judgment.     State  v.  Dorr,  33 
Maine  (3  Red.)  498. 

178.  The  defendant  knowing  that  it 
was  not  genuine,  passed  a  bill  or  pa- 
per having  the  appearance  of  having 
been  long  used,  and  printed  in  the  or- 
dinary form  of  a  bank  bill,  but  not 
signed  by  any  one  as  President  or 
Cashier.  The  jury  found  him  guilty  of 
swindling,  and  the  Court  sustained  the 
verdict  State  v.  Grooms,  5  Strobh.158. 

179.  It  is  no  cause  for  arresting 
judgment  on  indictment  for  obtaining 
goods  by  false  pretences,  that  one  of 
the  pretences  alleged  therein  is  not  dis- 
tinctly negatived,  provided  the  indict- 
ment contains  an  averment  of  one  or 
more  false  pretences  upon  which  the 
defendant  may  be  convicted,  which  are 
properly  negatived  and  established  by 
the  evidence.  Com.  v.  Morrill,  8  Cush. 
571. 

180.  It  constitutes  no  defence  to  an 
indictment  for  obtaining  goods  by  false 
pretences,  that  the  party  defrauded 
made  false  representations  to  the  de- 
fendant as  to  the  goods  so  obtained,  nor 
that  the  goods  were  of  less  value  than 
stated  in  the  indictment,    lb. 

181.  A  Court  of  Special  Sessions  of 
the  peace  has  jurisdiction  of  the  offence 
of  cheating.  The  .People  v.  Miller,  14 
Johns.  R.  370. 

182.  In  the  record  of  a  conviction 
before  a  Court  of  Special  Sessions,  the 
place  where  the  offence  was  committed 
must  be  mentioned,  that  it  may  appear 
to  have  been  within  the  jurisdiction  of 
the  Court.     lb. 

183.  In  determining  the  criminality 
of  the  false  pretences  employed  by  the 
prisoner,  it  is  necessary  for  the  jury  to 
take  into  consideration  the  ability  or 
capacity  to  detect  them,  of  the  person 
to  whom  they  were  addressed,  and 
who  was  deceived  by  them.  Cotoen  v. 
People,  14  111.  348. 


COMMITMENT. 


1.  In  Virginia,  where  a  party  was 
acquitted  on  a  charge  of  a  felony,  and 


thereupon  committed  by  the  Circuit 
Court  to  take  his  trial  for  a  misde- 
meanor, the  General  Court  discharged 
him  on  habeas  corpus,  because  the  or- 
der of  commitment  failed  to  specify 
the  offence  with  sufficient  certainty. 
Young's  case,  1  Robinson  744. 

2.  But  where  it  appeared  from  the 
record  of  the  proceedings  in  the  Cir- 
cuit Court,  that  there  was  reasonable 
ground  to  suspect  the  party  of  having 
committed  a  violation  of  the  criminal 
law  (other  than  the  specific  crime  of 
which  he  was  acquitted)  proper  to  be 
made  the  subject  of  judicial  inquiry, 
the  Court  directed  the  sheriff  to  take 
him  again  into  custody,  and  carry  him 
forthwith  before  a  justice  of  the  peace, 
to  be  dealt  with  according  to  law.    lb. 

3.  A  mittimus  must  not  only  run  in 
the  name  of  the  State,  but  allege  the 
offence  with  which  the  defendant  is 
charged,  or  of  which  he  is  convicted. 
Rohe  ex  parte,  5  Ark.  104. 

4.  When  a  court  in  session  orders  a 
commitment,  the  minute  is  sufficient  to 
authorize  the  officer  to  act ;  no  writ  is 
necessary.  The  State  v.  Heathman, 
Wright  690. 

5.  It  is  not  necessary  that  a  warrant 
should  contain  a  statement  of  facts  on 
which  the  charge  is  founded.  The  na- 
ture of  the  crime  only  need  be  clearly 
specified.  The  State  v.  Everett,  Dud- 
ley S.  C.  295, 


CONSPIRACY. 

I.  What  constitutes  a  Conspiracy. 

n.  Indictment  for  Conspiracy.  Trial  and  Judg- 
ment. 

m.  Offence  indictable  as  for  a  Conspiracy. 

IV.  Evidence  on  the  trial  for  Conspiracy. 
What  evidence  admissible.  Evidence 
sustaining  the  Indictment. 


I.  What  Constitutes  a  Conspiracy. 

1.  The  Common  Law  as  to  conspiracy 
still  exists  in  New  Hampshire,  so  far 
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What  Constitutes  a  Conspiracy. 


as  it  is  not  repugnant  to  the  laws  of 
the  State.  State  v.  Burnham,  15  N.  H. 
396. 

2.  A  conspiracy  consists  in  a  con- 
federacy to  do  an  unlawful  act  by  un- 
lawful means,  whether  to  the  prejudice 
of  an  individual  or  the  public,  and  it 
is  not  essential  that  its  objects  should 
be  the  commission  of  a  crime,    lb. 

3.  Where  the  object  to  be  accom- 
plished by  the  conspiracy  is  lawful,  the 
illegal  means  must  be  alleged  and 
proved.     lb. 

4.  But  it  does  not  follow  that  the 
illegal  means  should  be  indictable 
offences,  it  will  be  enough  if  they  be 
fraudulent  and  immoral.  The  gist  of 
the  offence  is  the  conspiracy.    lb. 

6.  But  whether  a  conspiracy  to  effect 
a  lawful  purpose  be  an  indictable 
offence  in  that  State,  if  the  means  em- 
ployed be  no  otherwise  illegal  than  as 
they  become  so  by  conspiracy.  Quere. 
lb. 

6.  Where  an  indictment  for  a  con- 
spiracy charged  that  the  respondents 
fraudulently  contriving  to  procure  the 
election  of  certain  persons  as  directors 
of  an  insurance  company,  and  thereby 
to  cause  themselves  to  be  employed  in 
the  service  of  the  company,  fraudu- 
lently conspired  to  induce  persons,  by 
issuing  to  them  fraudulent  policies  of 
insurance,  to  appear  at  the  annual 
meeting  of  the  company  and  vote  for 
directors  ;  it  was  held  that  the  ultimate 
object  of  the  respondents,  that  is,  the 
procuring  themselves  to  be  employed 
by  the  company,  was  lawful.  *  lb. 

7.  Held  further,  that  the  charge  of 
issuing  fraudulent  policies  was  proved 
both  by  evidence  that  the  respondents 
procured  the  directors  to  issue  them, 
and  also  by  proof  that  the  respondents, 
after  they  were  issued,  delivered  them 
to  the  insured.     lb.    , 

8.  Held,  also,  that  the  means  were 
fraudulent,  immoral  and  illegal,  when 
it  appeared  that  the  respondents  made 
an  agreement  with  the  insured  that 
policies  should  be  held  and  treated  as 
mere  nullities  for  everv  purpose  but 
that  of  authorizing  the  holders  to  vote 
thereon,  at  the  annual  meeting,although 
the  respondents  agreed  also  that  the 
policies  should  be  duly  approved  by 
the  requisite  number  of  directors,  cog- 


nizant of  the  designed  fraud,  upon 
applications  in  regular  form,  and 
although  the  policies  might  be  binding 
on  both  parties,    lb. 

9.  To  conspire  "  to  injure  the  prop- 
erty n  of  an  individual,  is  a  crime 
against  the  statute  in  Maine.  State 
v.  Ripley,  31  Maine  (1  Bed.)  386. 

10.  By  "  injury  to  property"  is  meant 
injury  to  the  property  in  rem,  by  which 
it  is  destroyed  or  its  value  lessened,  lb. 

11.  Where  there  is  a  conspiracy  to 
do  an  injury  to  the  person  of  an  indi- 
vidual, or  to  do  any  unlawful  act  inju- 
rious to  the  administration  of  justice, 
it  is  a  statutory  offence.  State  v.  Ripley, 
31  Maine  (1  Red.)  386. 

12.  No  overt  act  is  essential  to  com- 
plete the  crime,     lb. 

18.  When  there  is  a  conspiracy  to 
commit  a  felony,  when  it  is  executed 
it  is  merged  in  the  felony  ;  but  a  con- 
spiracy to  commit  a  misdemeanor  is  not 
merged  in  the  misdemeanor.  People  v. 
Richards,  1  Man*.  (Mich.)  216. 

14.  In  a  conspiracy  the  offence  de- 
pends upon  the  unlawful  agreement, 
and  not  in  the  acts  that  follow,     lb. 

15.  Where  goods  are  obtained  on 
credit  by  an  insolvent  person,  without 
disclosing  his  insolvency,  and  without 
having  any  reasonable  expectation  of 
being  able  to  pay  for  such  goods,  in 
and  by  the  means  of  fair  and  ordi- 
nary course  of  hip  business,  it  is  not  of 
itself  such  an  unlawful  act  as  may  be  . 
the  subject  of  a  conspiracy  ;  though 
it  is  otherwise,  it  seems,  in  the  case 
of  a  purchase  made  with  no  expecta- 
tion of  payment.  Com.  v.  Eastman,  1 
Cush.  189. 

16.  Where  possession  of  goods  is 
obtained  under  the  pretence  of  paying 
cash  for  them  on  delivery,  the  buyer 
knowing  that  he  has  no  funds  to  pay 
with,  and  appropriating  the  goods  to 
his  own  use,  in  fraud  of  the  seller,  it  is 
such  a  fraud  or  cheat  as  may  be  the 
subject  of  a  conspiracy.    lb. 

17.  Where  an  indictment  for  con- 
spiracy charges  in  the  first  count, 
that  the  defendants  conspired  together 
to  cheat  and  defraud  P.  S.  S.  of  his 
goods ;  in  the  second,  that  they  con- 
spired to  get  the  goods  of  P.  S.  S.  into 
their  possession,  under  color  and  pre- 
tence of  same ;  and  in  the  third,  that  they 
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conspired  to  get  possession  of  the  goods 
of  P.  S.  S.  upon  trust  and  credit,  and 
then  to  remove  the  same  out  of  the 
commonwealth  ;  and  on  the  trial  of  this 
indictment,  proof  having  been  given 
of  a  purchase  of  goods  by  the  defend- 
ants of  P.  S.  S.  ostensibly  for  cash, 
but,  in  fact,  on  the  short  credit  result- 
ing from  the  indulgence  usually  allow- 
ed on  cash  sales  ;  it  was  held  that 
the  officer  for  the  prosecution  might 
inquire  of  a  witness  whether,  at  the 
time  of  the  sale,  the  standing  and 
credit  of  the  defendants  were  such  that 
they  could  have  bought  goods  on 
credit ;  also,  that  other  purchases  of 
goods  made  by  the  defendants  of  other 
persons,  about  the  same  time,  and 
under  the  same  circumstances  with  the 
purchase  of  P.  S.  S.,  were  competent 
as  evidence  to  show  the  nature  and 
extent  of  the  defendants'  business,  and 
to  establish  the  criminal  intent  alleged 
in  the  indictment ;  also,  that  proof  of 
the  defendants  haviflg  obtained  bills  of 
lading  about  the  same  time, 'and  for- 
warded them  to  their  correspondents 
in  other  places,  accompanied  by  drafts 
thereon,  before  the  goods  described  in 
such  bills  of  lading  had  been  in  fact 
purchased,  was  held  admissible,  to 
show  the  criminal  intent.     lb. 

18.  The  gist  of  the  offence  of  conspi- 
racy is  a  confederacy  to  do  an  illegal 
act,  and  the  offence  is  complete  when 
the  confederacy  is  found.  It  is  not  ne- 
cessary to  complete  the  offence  that 
the  confederacy  should  be  to  commit 
an  indictable  act.  Com.  v.  Hunt, 
Thacher's  Crim.  Cas.  609. 

19.  Where  there  is  a  combination 
among  journeymen  boot-makers,  to 
compel,  by  force  of  numbers  and  dis- 
cipline, and  by  imposition  of  fines  and 
penalties,  other  journeymen  to  join 
their  society,  and  masters  to  employ 
none  but  members,  it  is  an  unlawful 
conspiracy  at  Common  Law  in  Massa- 
chusetts,   lb. 

20.  A  confederacy  to  assist  a  female 
infant  to  escape  from  her  father's  con- 
trol, with  a  view  to  marry  her,  against 
bis  will,  is  held  to  be  an  indictable  of- 
fence, as  a  conspiracy  at  Common  Law. 
Miffin  v.  the  Com.  5  Watts  &  Serg. 
461. 

21.  Where  there  is  a  conspiracy  to 


commit  a  misdemeanor,  it  is  not  merged 
in  the  commission.  The  State  v.  Mur- 
ray, 3  Shep.  100. 

22.  The  vital  principle  in  the  offence 
of  conspiracy  is  the  fraudulent  and 
corrupt  combination  between  the  al- 
leged confederates  in  crime  ;  and  the 
combination  must  be  shown,  either  by 
direct  proof  or  through  the  exhibition 
of  such  circumstances  as  necessarily 
tend  to  its  establishment.  The  Com.  v. 
Ridgeway,  2  Ashmead  247. 

23.  To  make  conspiracy  an  indictable 
offence,  there  should  be  either  a  direct 
intent  that  injury  shall  result  from  it, 
or  the  object  should  be  to  benefit  the 
conspirators,  to  the  injury  of  the  pub- 
lic or  the  oppression  of  individuals.  lb. 

24.  Where  a  town  endeavors  to  get 
rid  of  one  who  is  likely  to  become  a 
pauper,  but  who  is  not  settled,  they 
cannot  be  held  liable  for  a  conspiracy. 
The  Overseers  v.  Aurand,  10  Watts 
134. 

25.  To  make  a  conspiracy  indictable 
there  must  be  a  combination  of  two  or 
more  persons,  by  some  concerted  ac- 
tion, to  effect  some  criminal  or  unlaw- 
ful purpose,  not  in  itself  criminal  or 
unlawful,  by  criminal  or  unlawful 
means.     The  Com.  v.  Hunt,  4  Met.  111. 

26.  An  association  the  object  of 
which  is  to  adopt  measures  that 
tend  to  impoverish  a  person — that 
is,  to  diminish  his  gains  and  profits — 
is  lawful  or  unlawful,  according  as  the 
means  by  which  that  object  is  to  be 
accomplished  are  lawful  or  unlawful. 
lb. 

27.  The  offence  of  conspiring  to 
cheat  and  defraud  is  not  embraced 
within  the  exceptions  of  the  act  of  1836, 
(Rev.  stat.  ch.  35,  §  8,)  limiting  the 
time  in  which  prosecutions  for  misde- 
meanors shall  commence.  State  v. 
Christianbury,  Busbee  N.  Car.  46. 

28.  The  word  "  deceive"  in  the  act 
seems  to  have  been  used  for  cheating  by 
false  tokens,  which  offence  may  be 
committed  by  one  person,  and  is  distinct 
from  the  offence  of  conspiracy,  the  gist 
whereof  consists  in  the  confederation 
by  two  or  more  to  do  the  act  charged. 
lb. 

29.  The  offence    of   impeding    an  m 
officer  is  not  a  felony,  but  is  in  the  na- 
ture of  a  misdemeanor  ;  and  the  offence 
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of  conspiracy  to  "hinder  and  that  of  hin- 
dering the  officer,  are  in  effect  of  the 
same  grade.  State  v.  Noyes,  25  Vt.  (2. 
Deane)  415. 

30.  The  offence  of  conspiracy  to 
hinder  an  officer  in  the  discharge  of  his 
official  duty  does  not  merge  in  the  of- 
fence of  impeding  the  officer,     lb. 

31.  To  constitute  an  indictable  con- 
spiracy at  Common  Law,  there  must 
have  been  an  unlawful  confederacy  of 
two  or  more  persons  to  accomplish 
either  an  unlawful  or  criminal  purpose, 
or  a  purpose  not  unlawful,  by  criminal 
or  unlawful  means.  State  v.  Hewetts,  31 
Maine,  (1  Red.)  396. 

32.  The  Revised  Statutes  of  Maine, 
chap.  161,  §  11,  define  the  crime  of  con- 
spiracy both  in  the  purposes  designed 
to  be  promoted  and  the  combination 
essential  to  effect  them.  Of  the  former, 
is  an  injury  to  the  person  of  another 
individual,  and  to  do  any  illegal  act  in- 
jurious to  the  administration  of  public 
justice.  The  latter  consists  in  any  two 
or  more  persons  conspiring,  confed- 
erating and  agreeing  together,  with  the 
fraudulent  or  malicious  intent  wrong- 
fully and  wickedly  to  effect  those  pur- 
poses. No  overt  act  in  carrying  out 
the  designs  of  those  who  have  con- 
spired, confederated  and  agreed  to- 
gether for  such  object,  is  necessary  to 
make  up  the  crime  ;  it  may  be  fully  com- 
plete without  it.  State  v.  Ripley »,  31 
Maine  (1  Red  J  386. 

33.  The  offence  of  conspiracy  defined: 
all  conspiracies  to  injure  others  by 
perverting,  obstructing,  or  defeating 
the  course  of  public  justice,  in  a  crimi- 
nal, or  civil  proceeding,  by  suppression 
or  fabrication  of  evidence,  are  indicta- 
ble offences.  And  where  two  or  more 
conspire  for  that  purpose  and  destroy 
a  will,  with  a  view  to  defraud  the  de- 
visees, they  are  liable  to  be  indicted. 
State  v.  Dewitt,  2  Hill's  S.  C.  Reports 
282. 

34.  The  conspiring  together  to  commit 
a  crime,  of  an  indictable  nature,  is  a 
crime,  and  the  offence  is  complete  when 
the  conspiracy  is  formed,  though  no  act 
be  done  in  consequence  of  it.  State  v. 
Rickey.  4  Halst.  293. 

35.  A  conspiracy  of  journeymen  workers 
of  any  trade  or  handicraft,  to  raise  their 
vages,  by  entering  into  combinations 
8 


to  coerce  journeymen  and  master  work- 
men, engaged  in  the  same  trade  or  bus- 
iness, to  conform  to  rules  established 
by  such  combination  for  the  purpose  of 
regulating  the  price  of  labor,  and  car- 
rying such  rules  into  effect  by  overt 
acts,  is  an  offence  indictable  as  a  mis- 
demeanor ;  and  it  was  accordingly  held, 
where  journeymen  shoemakers  con- 
spired together,  and  fixed  the  price  of 
making  coarse  boots,  and  entered  into 
an  agreement  that  if  a  journeyman  shoe- 
maker should  make  such  boots  for  a 
compensation  below  the  rates  estab- 
lished, he  should  pay  a  penalty  of  ten 
dollars,  and  if  any  master  shoemaker 
employed  a  journeyman  who  had  vio- 
lated their  rules,  that  they  would  re- 
fuse to  work  for  him,  and  would  quit 
his  employment,  and  carried  such 
agreement  into  effect,  by  leaving  the 
employment  of  a  master  workman,  in 
whose  services  was  a  journeyman  who 
had  violated  their  rules,  and  thus  com- 
pelled the  master  shoemaker  to  dis- 
charge such  journeyman  from  his  em- 
ploy— that  the  parties  thus  conspiring 
were  guilty  of  a  misdemeanor,  and 
punishable  accordingly.  The  People  v. 
Fisher,  14  Wend.  9. 

36.  Many  acts  which,  if  committed 
by  an  individual,  are  not  indictable, 
are  punishable  criminally  when  com- 
mitted in  pursuance  of  a  conspiracy 
between  two  or  more  persons  ;  and  it 
seems  that  an  indictment  may  be  sus- 
tained whenever  there  is  a  conspiracy 
for  an  unlawful  purpose,  or  to  effect  a 
lawful  purpose  by  unlawful  means. 
The  State  v.  Rowley,  12  Conn.  Rep. 
101. 

3T.  Accordingly,  where  an  informa- 
tion alleged  that  A.,  who  owned  wood 
worth  two  hundred  dollars  only,  and 

B.  who  owned  lumber  worth  one  hun- 
dred dollars  only,  conspired  together 
to  cheat  and  defraud  C.  and  D.,  and 
with  that  object  in  view,  it  was  agreed 
between  A.  and  B.,  that  B.  should  ap- 
ply to  C.f  and  prevail  upon  him  to  pur- 
chase in  his  own  name  for  B.,  A.'s 
wood  for  1500  dollars,  and  that  B. 
should  then  refuse  to  take  the  wood  of 

C,  or  pay  him  for  it,  that  A.  should  in 
like  manner  apply  to  D.,  and  prevail 
upon  him  to  purchase  in  his  own  name 
for  A.,  B.'s  lumber  for  1200  dollars,  and 
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that  A.  should  then  refuse  to  take  the 
lumber  of  D„  or  pay  him  for  it ;  and  in 
pursuance  of  such  conspiracy  A.  and 
B.  prevailed  upon  C.  and  D.  respective- 
ly to  make  such  purchases,  A.  and  B. 
falsely  representing  that  they  wanted 
to  be  owners  of  such  wood  and  lum- 
ber respectively,  and  promising  to  take 
the  same  of  C.  and  D.  and  pay  them 
the  prices  which  they  were  to  pay, 
that  C.  and  D.  gave  to  A.  and  B.  their 
promissory  notes  for  the  purchase- 
money,  and  that  A.  and  B.  then  refused 
to  take  the  wood  and  lumber  of  C.  and 
D.,  or  to  indemnify  them,  and  that  by 
means  of  such  conspiracy  and  false 
pretences,  A.  and  B.  got  possession  of 
such  notes  from  C.  and  D.;  it  was  held 
that  these  facts  constituted  an  offence 
within  the  statute,  tit.  21,  §  114  (ed. 
1835),  and  the  Court  were  strongly  in- 
clined to  the  opinion  that  such  facts 
also  constituted  a  misdemeanor  at 
Common  Law.  The  State  v.  Rowley,  12 
Com.  Rep.  101. 

38.  A  conspiracy  to  commit  a  misde- 
meanor is  not  merged  in  the  misde- 
meanor, the  result  of  the  conspiracy 
when  committed  —  where  the  offence 
committed  is  of  a  higher  grade  than 
a  misdemeanor,  the  misdemeanor  is 
merged  in  the  offence.  People  v.  Mather, 
4  Wend.  229. 

39.  The  crime  of  conspiracy  to  effect 
an  unlawful  act  is  complete  when  the 
agreement  to  do  the  act  is  concluded — 
no  overt  act  is  necessary  to  be  proved. 
People  v.  Mather,  4  Wend.  229.  Those 
who  accede  to  a  conspiracy  after  its 
formation,  and  while  it  is  being  exe- 
cuted, become  conspirators,    lb. 

40.  When  a  new  party  with  a  full 
knowledge  of  the  facts  concurs  in  the 
plans  of  the  conspirators  as  originally 
formed,  and  comes  in  and  assists  in 
the  execution  of  them,  he  is  from  that 
moment  a  fellow-conspirator  ;  his  con- 
currence without  particular  proof  of 
an  agreement  to  concur  is  conclusive 
evidence  against  him.  He  is  guilty 
of  the  offence  whenever  he  agrees  to 
become  a  party  to  the  transaction,  or 
does  any  act  in  furtherance  of  the 
original  scheme.     lb. 

41.  The  fact  of  conspiracy  need  not 
be  shown ;  if  parties  concur  in  commit- 
ting the  act,  although  they  were  not 


previously  acquainted  with  each  other, 
it  is  a  conspiracy.    lb. 

42.  If  the  agreement  be  made  in  one 
county,  and  the  conspirators  go  into 
another  county  to  execute  their  plans 
of  mischief,  and  there  do  an  overt  act, 
they  may  be  punished  in  the  latter 
county  without  any  proof  of  an  express 
renewal  of  the  agreement ;  such  overt 
act  of  any  one  of  the  conspirators  in 
furtherance  of  the  common  purpose,  is 
considered  in  law  a  renewal,  or  rather 
continuance  of  the  original  agreement 
by  all  the  conspirators.     lb. 

43.  To  constitute  the  offence  of  con- 
spiracy, there  must  be  a  conspiracy  to 
cheat  and  defraud  some  one  of  his 
property.  Although  there  may  have 
been  an  intention  to  defraud,  yet  if 
the  means  employed  could  not  possi- 
bly have  that  effect,  the  offence  is  not 
complete.  March  v.  People,  7  Barb. 
391. 

44.  A  conspiracy  at  Common  Law, 
consists  in  the  unlawful  agreement  of 
two  or  more  persons  to  compass  or  pro- 
mote some  criminal  or  illegal  purpose, 
or  in  the  unlawful  agreement  to  com- 
pass or  promote  a  purpose  not  in  itself 
criminal  or  unlawful  by  criminal  and 
unlawful  means.  State  v.  Bartlett,  30 
Me.  Rep.  132. 

45.  It  is  not  necessary  to  constitute 
the  crime  of  conspiracy,  that  the  con- 
spirators should  succeed.  At  Common 
Law  the  mere  conspiracy  constituted 
the  offence  ;  under  the  statute,  some 
act  must  be  done  in  execution  of  the 
design  agreed  upon,  to  complete  the 
offence.  State  v.  Norton,  3  Zabris. 
33. 

46.  By  the  statute  of  1802,  provid- 
ing against  conspiracies  and  insurrec- 
tions among  slaves,  a  conspiracy  to 
murder,  though  unaccompanied  by  an 
intent  to  rebel  or  make  insurrection,  is 
a  punishable  offence.  State  v.  Tom,  2 
Dev.  569. 

47.  It  is  not  necessarily  in  law  a 
crime  which  subjects  the  perpetrator 
to  punishment,  to  defraud  one  of  his 
money,  goods,  chattels,  or  estate,  nor 
to  cheat  and  defraud  one  of  the  same, 
nor  wrongfully  and  wickedly  to  obtain 
his  money  and  other  property,  design- 
edly and  with  intent  to  defraud.  State 
v.  Roberts,  34  Maine  (4  Red.)  320. 
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II.  Indictment  for  Conspiracy — Trial 
and  Judgment. 

48.  In  an  indictment  for  a  conspira- 
cy where  the  means  by  which  the  al- 
leged purpose  was  to  be  accomplished 
are  not  alleged,  the  intention  should 
appear  to  have  been  clearly  illegal, 
State  v.  Hewitt,  31  Maine  (1  Red.)  896. 

49.  The  indictment  should  allege  the 
facts  necesbary  to  constitute  the  offence 
as  well  as  describe  the  crime  meant 
to  be  charged.    lb. 

50.  Where  an  indictment  is  found  at 
Common  Law  for  a  conspiracy  to  do 
an  act  which,  if  done,  would  be  a  well 
known  offence  perfectly  understood  by 
the  name  used  to  designate  it,  no  fur- 
ther description  of  the  crime  is  neces- 
sary, and  the  means  by  which  the 
crime  was  to  be  accomplished  is  not 
necessary  to  be  stated.  State  v.  Rip- 
ley, 31  Maine  (1  Red.)  386. 

51.  In  an  indictment  for  a  conspira- 
cy, the  agreement  or  combination  must 
be  alleged,  but  the  means  to  be  used  in 
executing  the  conspiracy,  need  not  be, 
unless  they  become  component  parts  of 
the  offence,  as  where  the  combination 
and  object  to  be  accomplished  are  not 
in  themselves  unlawful,  but  the  means 
to  be  jised  to  effect  the  object  are. 
People  v.  Richards,  1  Mann  (Mich.)  216. 

52.  In  an  indictment  for  a  conspiracy 
to  cheat  an  individual  of  his  lands 
and  goods,  it  is  not  necessary  to  state 
the  means  by  which  that  object  was 
to  be  accomplished,    lb. 

53.  An  indictment  lies  both  for  a 
conspiracy  to  cheat  an  individual  of 
real  estate  and  out  of  personal  prop- 
erty. The  People  v.  Richards,  1  Mann 
(Mich.)  216. 

54.  Where  an  indictment  is  found 
for  conspiracy  to  cheat  and  defraud, 
which  does  not  set  forth  the  means 
intended  to  be  used  for  that  purpose,  it 
is  insufficient,  and  is  not  aided  by  alle- 
gations of  overt  acts  done  in  pursuance 
of  the  conspiracy.  Com.  v.  Shedd,  7 
Cash.  514. 

55.  In  an  indictment  which  alleges 
a  conspiracy  for  a  purpose  not  neces- 
sarily criminal,  and  where  the  offence 
charged  must,  therefore,  consist  in  the 
means  designed  to  be  used,  it  is  not 


sufficient  only  to  describe  these  means 
designed  to  be  used  "as  false  preten- 
ces," for  the  defendant  is  not  thereby 
sufficiently  informed  of  the  acts  to 
which  he  is  to  answer.  The  State  v. 
Roberts,  34  Maine,  (4  Red.)  320. 

56.  An  indictment  for  a  conspiracy 
to  defraud  individuals  of  private  prop- 
erty must  allege  the  means  contrived 
by  the  conspirators.  Vide  this  case  in 
connection  with  Lambert  v.  the  People 
7  Cowen,  103.  The  people  v.  Edtford, 
et  ah,  7  Cowen's  Rep.  103. 

57.  An  indictment  charging  a  con- 
spiracy, without  setting  out  the  means 
by  which  it  was  to  be  accomplished, 
or  an  overt  act  in  its  execution,  is  de- 
fective.    State  v.  Norton,  3  Zabris.  33. 

58.  Each  count  in  an  indictment  for 
conspiracy  must  contain  an  express 
charge,  in  itself,  of  the  conspiracy  ; 
reference  to  a  conspiracy  set  forth  in  a 
previous  count  is  not  sufficient.    lb. 

59.  It  is  not  the  practice  to  strike 
out  of  an  indictment  such  counts  as 
may  be  held  bad.    lb. 

60.  Where  it  is  alleged  generally  in 
an  indictment  for  conspiracy  to  de- 
fraud creditors,  that  goods  of  unknown 
quality  and  quantity  were  removed 
and  secreted  by  the  prisoner,  it  was 
held  that  the  indictment  was  insuffi- 
cient in  not  alleging  the  particular 
circumstances  of  removal  and  secre- 
tion. Hartman  v.  Commonwealth,  5 
Barr  60. 

61.  Where  a  defendant  is  indicted 
for  conspiring  to  commit  an  offence  for 
which  there  is  no  name  in  the  Common 
Law  that  will  designate  its  nature,  it 
is  necessary  to  set  out  in  the  indict- 
ment the  offence  as  to  its  illegality 
with  as  much  precision  as  though  the 
indictment  was  laid  for  the  offence 
instead  of  the  conspiracy  to  commit 
it    lb. 

62.  In  an  indictment  for  conspiracy 
to  commit  an  offence  which  has  not  a 
Common  Law  name  to  designate  its 
nature,  the  offence  should,  in  order  to 
show  its  legality,  be  alleged  with  as 
much  certainty  as  would  be  necessary 
in  an  indictment  for  the  offence  itself. 
Hartman  v.  Com.,  5  Barr  60. 

63.  Where  an  indictment  is  found 
for  a  conspiracy  to  defraud  creditors, 
which  charges  generally  that  the  de- 


I 


Digitized  by 


Google 


116 


CONSPIRACY. 


Indictment  for  Conspiracy ;  Trial  and  Judgment. 


fendant  secreted  and  removed  goods, 
of  quantity  and  quality  unknown,  in 
order  to  defraud  A.  and  other  creditors, 
it  is  sufficient ;  the  particular  circum- 
stances of  the  removal  and  secreting 
should  be  alleged,  as  also  the  names  of 
the  persons  intended  to  be  defrauded 
thereby,    lb. 

64.  Where  an  indictment  is  found 
for  a  conspiracy  to  do'an  act  which  is 
a  well-known  and  recognized  offence 
at  Common  Law,  the  object  of  the  con- 
spiracy may  be  set  forth  by  the  general 
terms  by  which  it  is  familiarly  known  ; 
if  the  alleged  purpose  be  the  doing  of 
an  act  which  is  not  unlawful  in  itself, 
but  which  is  to  be  the  use  of  unlawful 
means,  those  means  should  be  partic- 
ularly alleged  ;  if  it  be  the  doing  of  an 
act  which  is  not  an  offence  at  Common 
Law,  but  only  by  statute,  the  purpose 
of  the  conspiracy  must  be  charged  in 
such  a  manner  as  to  show  that  it  is 
within  the  terms  of  the  statute.  Com. 
v.  Eastman,  1  Cush.  189. 

65.  When  a  conspiracy  is  plainly  and 
technically  charged,  the  acts  done  in 
pursuance  of  it  may  not  be  set  out — 
they  may  not  be  proved.     lb. 

66.  It  is  not  a  sufficient  allegation  of 
the  offence  in  an  indictment  for  a  con- 

•  spiracy  to  cheat,  to  charge  that  the  de- 
fendants conspired  together  to  cheat 
and  defraud  P.  T.  S.  of  his  goods  ;  or 
to  acquire  and  get  into  their  possession 
the  goods  of  P.  T.  S.,  under  color  and 
pretence  of  buying  them  ;  or  to  get  pos- 
session of  the  goods  of  P.  T.  B.  upon 
trust  and  credit,  and  then  to  remove 
and  carry  them  out  of  the  common- 
wealth,    lb. 

67.  The  words  "  cheat  and  defraud  " 
do  not  necessarily  mean  any  offence, 
either  by  statute  or  at  Common  Law  ; 
and  therefore  where  there  is  an  indict- 
ment for  a  conspiracy,  in  which  the  ob- 
ject is  alleged  to  be  to  "  cheat  and  de- 
fraud," it  must  set  forth  in  detail  such 
further  allegations  as  will  show  the 
object  to  be  an  offence  either  by  statute 
or  at  Common  Law.    lb. 

68.  An  indictment  for  a  conspiracy 
which  does  not  directly  state  facts  suf- 
ficient to  constitute  the  offence,  is  not 
cured  by  matter  which  precedes  or  fol- 
lows the  direct  averments ;  nor  by 
qualifying  epithets  (as  "  unlawful,  de- 


ceitful, pernicious,"  Ac.)  attached  to 
the  facts  alleged.  Com.  v.  Hunt,  4 
Met.  111. 

69.  An  indictment  charged  that  the 
defendants,  being  journeymen  boot- 
makers, unlawfully,  Ac,  confederated 
and  formed  themselves  into  a  club,  and 
agreed  together  not  to  work  for  any 
master  boot-maker,  or  other  persons, 
who  should  employ  any  journeyman  or 
other  workman  who  should  not  be  a 
member  of  said  club,  after  notice  given 
to  such  master  or  other  person  to  dis- 
charge such  workman.  Held  that  there 
was  no  sufficient  allegation  of  any  un- 
lawful design  or  means.     lb. 

70.  The  same  is  true  of  an  indictment 
which  charged  that  the  defendants, 
being  journeymen  boot-makers,  unlaw- 
fully, Ac,  conspired,  confederated  and 
agreed  together  not  to  work  for  any 
person  who  should  employ  any  work- 
man not  being  a  member  of  a  club 
called  the  journeymen  boot-makers'  so- 
ciety, or  who  should  break  any  of  their 
by-laws,  unless  such  person  should  pay 
to  said  club  such  sums  as  should  be 
agreed  upon  as  a  penalty  for  the  breach 
of  such  by-laws,  and,  by  means  of  said 
conspiracy,  did  force  one  B.,  a  master 
cordwainer,  to  turn  out  of  his  employ 
one  D.,  a  journeyman  boot-maker,  be- 
cause said  D.  would  not  pay  m  sum  of 
money  to  said  club  for  an  alleged  pen- 
alty of  some  of  said  by-laws.    lb. 

71.  So  it  was  held  of  an  indictment 
which  charged  that  the  defendants,  in- 
tending, unlawfully  and  by  indirect 
means,  to  impoverish  one  A.,  a  journey- 
man boot-maker,  and  hinder  him  from 
following  his  trade,  did  unlawfully  con- 
spire, Ac,  by  wrongful  and  indirect 
means,  to  impoverish  him,  and  to  de- 
prive and  hinder  him  from  following  his 
trade  of  journeyman  boot-maker,  and 
from  getting  his  livelihood  and  main- 
tenance thereby,  and  in  pursuance  of 
said  conspiracy  they  did,  unlawfully, 
Ac,  prevent  him  from  following  his 
trade,  and  did  greatly  impoverish  him. 
lb. 

72.  So  it  was  also  held  of  an  indict- 
ment which  charged  that  the  defend- 
ants, designing  to  injure  one  B.,  and 
divers  others,  all  being  master  boot- 
makers employing  journeymen,  unlaw- 
fully, Ac,  did  conspire  and  agree  to- 
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gether  by  indirect  means,  to  prejudice 
and  impoverish  one  B.,  and  divers  oth- 
ers, all  being  master  cordwainers,  and 
employing  journeymen  boot-makers,  and 
to  prevent  them  from  employing  any 
journeymen  who  should  not,  after  notice, 
become  members  of  a  club  called  the 
journeymen  boot-makers'  society,  or 
who  should  break  or  violate  any  of  the 
by-laws  of  said  club,  or  refuse  or  neg- 
lect to  pay  any  sum  of  money  de- 
manded from  them  by  said  club  as  a 
penalty  for  such  breach  of  said  by-laws. 
lb. 

73.  An  indictment  for  a  conspiracy 
to  compass  or  carry  out  a  criminal  or 
unlawful  purpose,  must  aver  that  pur- 
pose fully  and  clearly.  Com.  v.  Hunt, 
4  Met  111. 

74.  An  indictment  for  a  conspiracy 
to  compass  or  effect  a  purpose  not  in 
itself  criminal  or  unlawful  by  the  use 
of  criminal  or  unlawful  means,  must  al- 
lege the  means  intended  to  be  used.  lb 

75.  In  an  indictment  for  a  conspir- 
acy to  accuse  one  of  a  crime,  it  is  not 
necessary  to  allege  that  the  defendants 
procured  or  intended  to  procure  an  in- 
dictment or  other  legal  process.  Com. 
v.  TSbbetU,  2  Mass.  Rep.  536. 

76.  The  conspiracy  being  the  gist  of 
the  offence,  and  acts  done  in  pursuance 
of  it  being  only  matter  of  aggravation, 
any  informality  or  uncertainty  in  alleg- 
ing such  acts,  will  not  vitiate  the  in- 
dictment,   lb. 

77.  Where  the  object  of  a  conspiracy 
is  to  commit  an  offence  punishable  by 
law,  it  is  not  necessary  that  the  means 
to  be  used  in  committing  the  offence 
should  be  set  forth  in  the  indictment 
for  the  conspiracy ;  but  if  the  indict- 
ment be  for  the  offence  committed,  then 
the  means  used  in  committing  the  of- 
fence must  be  clearly  shown  in  the  in- 
dictment State  v.  Noyes,  25Ver.  (2 
Deane)  415. 

78.  In  a  conspiracy,  the  unlawful 
agreement  is  the  gist  of  the  offence, 
and  it  is  not  necessary  to  aver  in  the 
indictment  the  execution  of  the  unlaw- 
ful agreement,  and  if  averred  and  sup- 
ported by  evidence,  it  is  to  be  regarded 
as  proof  of  the  intent  or  as  matter  in 
aggravation ;  therefore  proof  of  it,  if 
charged,  is  not  necessary  to  a  convic- 
tion.   &. 


79.  Where  such  a  fraud  as  may  be 
punished  criminally  is  actually  com- 
mitted by  several  persons  in  pursuance 
of  a  conspiracy  between  them  for  that 
purpose,  the  conspiracy,  as  such,  is  not 
indictable,  but  the  fraud  only.  Per 
Spencer,  senator.  Lambert  y.  People,  9 
Cow.  577. 

80.  Whether  an  indictment  lies  for 
a  conspiracy  to  produce  a  mere  private 
injury,  which  is  not  a  legal  crime, 
and  would  not  affect  the  public  or 
obstruct  public  justice, — quere  ?  Per 
Spencer,  senator.    lb. 

81.  An  indictment  alleging  generally 
that  the  accused  conspired  to  defraud 
an  individual,  and  not  showing  the 
intended  means  by  which  the  frstud 
was  to  be  compassed,  is  bad.    lb. 

82.  Provisions  in  the  new  revised 
laws  ^pt  4,  ch.  1,  tit.  6,  §§  8,  9,  10)  on 
the  subject  of  conspiracy,  with  the 
reasons  in  their  favor  as  rendered  by 
the  reviewers :  By  these  provisions, 
conspiracies  to  commit  any  offence, 
falsely  to  charge  another  with,  or  arrest 
or  indict  him  for  an  offence,  falsely  to 
move  or  maintain  a  suit  to  defraud 
another  of  property  by  criminal  means, 
or  by  means  which,  if  executed,  would 
amount  to  a  cheat,  or  obtaining  goods, 
Ac.,  by  false  pretences,  or  to  commit 
any  act  injurious  to  the  public  health  or 
morals,  or  to  trade  or  commerce,  or  for 
the  perversion  or  obstruction  of  justice, 
or  the  due  administration  of  the  laws, 
are  misdemeanors,  and  such  only  are 
indictable.  And  no  agreement,  except 
to  commit  felony  on  the  person  of 
another,  or  to  commit  arson  or  bur- 
glary, shall  be  deemed  a  conspiracy, 
unless  some  act  be  done  beside  the 
agreement  by  one  or  more  of  the  con- 
spirators. Note  (b)  at  the  end  of  the 
case,  English  and  American  cases  and 
authorities,  cited,  stated,  and  com- 
mented upon  in  reference  to  the  follow- 
ing questions  :  Whether  a  conspiracy 
to  commit  a  private  fraud,  or  a  fraud 
upon  a  private  individual,  or  any  other 
wrong  not  punishable  as  a  crime,  be 
indictable  ?  and  in  what  cases,  whether 
a  conspiracy  to  commit  a  fraud  on  an 
insurance  corporation,  or  other  corpo- 
ration for  the  public  benefit  be  indict- 
able ?  the  means  in  each  case  not 
being  other  than  the  mere  act  of  con- 
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spiring  ;  whether  charging  by  indict- 
ment simply  a  conspiracy  to  cheat, 
without  saying  what  kind  of  cheat, 
imports  a  cheat  punishable  criminally  ? 
whether  in  charging  a  conspiracy  to 
commit  either  a  civil  or  criminal  fraud 
it  be  necessary  to  set  out  the  means 
beyond  the  act  of  conspiracy?  and 
whether  a  conspiracy  to  commit  a 
crime  shall  be  said  to  be  merged  or 
absorbed  by  being  carried  into  effect  ? 
Per  Stebbins,  senator.  Lambert  v.  Peo- 
ple, 9  Cow.  577. 

83.  An  indictment  for  a  conspiracy 
was,  that  the  accused  designing  unlaw- 
fully by  indirect  means  to  cheat  and 
defraud  a  certain  incorporate  company 
(naming  it),  and  divers  others  un- 
known of  their  effects,  did  fraudulently 
and  unlawfully  conspire  together,  in- 
juriously and  unjustly,  by  wrongful 
and  indirect  means,  to  cheat  and  de- 
fraud the  company  and  unknown  per- 
sons of  their  effects;  and  that  in  exe- 
cution thereof,  they  did,  by  certain 
undue,  indirect,  and  unlawful  means, 
unlawfully  cheat  and  defraud  the  com- 
pany and  unknown  persons  of  divers 
effects.  The  Court  for  the  trial  of  im- 
peachments and  correction  of  errors 
being  equally  divided  on  the  question 
whether  this  was  a  good  indictment,  it 
was  decided  by  the  casting  vote  of 
the  president  that  it  was  defective, 
and  the  judgment  of  the  Supreme 
Court  sustaining,  it  was  reversed. 
lb. 

84.  Where  an  indictment  for  a  con- 
spiracy does  not  allege  the  object 
specifically,  and  show  that  such  object 
is  a  legal  crime,  it  should  particularly 
set  eut  the  means  intended  to  be  em- 
ployed by  the  conspirators,  and  show 
that  those  means  are  criminal,  other- 
wise it  eharges  no  offence  which  the 
law  can  notice.    lb. 

85.  It  is  not  an  indictable  offence  for 
several  persons  to  conspire  to  obtain 
money  from  a  bank  by  drawing  their 
checks  on  the  bank  when  they  have 
no  funds  there.  State  v.  Rickey,  4 
Halst  293. 

86.  An  indictment  will  not  lie  for  a 
conspiracy  to  commit  a  civil  injury  of 
any  description  that  is  not  of  itself  an 
indictable  offence,    lb. 

87.  An  indictment  laid  far  a  con- 


spiracy to  defraud  individuals  of 
private  property,  must  allege  the 
means  agreed  upon  by  the  conspir- 
ators. Vide  this  case  in  connection 
with  Lambert  v.  the  People,  7  Cowen 
166. 

88.  An  indictment  for  conspiracy, 
charging  the  object  of  the  conspiracy 
to  be  to  cheat  and  defraud  the  citizens 
at  large,  or  particular  individuals,  out 
of  their  land  entries,  is  not  supported 
by  evidence  that  the  defendants  con- 
spired "to  make  entries  in  the  land 
office  before  it  was  opened,  or  before 
it  was  declared  to  be  opened,  or  after 
it  was  opened,  for  the  purpose  of  ap- 
propriating the  lands  to  their  own  use, 
and  excluding  others."  State  v.  Tram- 
mell,  2  Iredell  379. 

89.  An  indictment  for  conspiracy, 
charging  the  defendant  with  having 
conspired  with  divers  persons  to  the 
jurors  unknown,  is  good,  notwithstand- 
ing that  the  co-conspirators  are  known 
to  the  jury,  and  their  names  might  have 
been  stated.  People  v.  Mather,  4  Wend. 
229. 

90.  In  an  indictment  for  a  conspir- 
acy, it  is  not  necessary  to  set  out  the 
overt  acts  relied  on  as  evidence  of  the 
accused's  guilt,  where  a  legal  offence 
is  charged  ;  e.  g.,  a  conspiracy  to  as- 
sault and  imprison  a  citizen.  The  un- 
lawful agreement  is  sufficient  to  con- 
vict. It  is  usual,  but  not  necessary, 
after  stating  the  conspiracy,  to  aver 
that,  in  pursuance  of  it,  certain  acts 
were  done.    lb. 

91.  Upon  an  indictment  for  a  con- 
spiracy to  cheat  one,  the  conspiracy  is 
the  gist  of  the  offence,  and  the  cheat- 
ing is  but  aggravation.  Common- 
wealth v.  Davis,  9  Mass.  Rep.  415. 

92.  An  indictment  is  unobjectionable, 
both  in  form  and  substance,  which  al- 
leges a  conspiracy,  falsely  and  fraudu- 
lently to  seduce  from  her  virtue  and 
carnally  to  know  an  unmarried  female, 
by  procuring  the  consent  of  herself 
and  parents  to  her  marriage  with  one 
of  the  conspirators,  and  then,  in  fur- 
therance of  such  conspiracy,  producing 
a  forged  license,  assuring  them  of  its 
genuineness,  falsely  and  fraudulently 
representing  another  of  the  conspira- 
tors to  be  authorized  to  celebrate  the 
espousals,  who  actually  performed  the 
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ceremony,  in  consequence  of  all  which 
the  daughter  and  her  father  and  moth- 
er were  deceived,  &c,  and  she  cohabit- 
ed with  her  pretended  husband.  And 
in  such  case  it  is  immaterial  whether 
a  license  was  necessary  or  not.  State 
v.  Murphy,  4  Ala.  765. 

93.  A  conspiracy  to  commit  an  of- 
fence is  not  merged,  when  the  con- 
spiracy is  executed,  where  the  conspir- 
acy and  the  act  done  are  misdemeanors 
of  the  same  grade ;  but  the  indict- 
ment may  be  framed  with  a  view  to 
the  punishment  of  either.     lb. 

94.  An  indictment  for  a  conspiracy 
to  cheat  and  defraud,  must  specify  the 
particular  means  intended  to  be  used 
by  the  conspirators  to  compass  the  al- 
leged fraud.  March  v.  People,  7  Barb. 
391. 

95.  An  indictment  for  conspiracy  to 
destroy  a  warrant  in  the  name  of  the 
State,  issued  against  a  defendant  on  a 
criminal  charge,  and  a  recognizance 
for  the  appearance  of  said  defendant 
to  answer  such  charge,  with  the  intent 
thereby  to  impede  the  due  administra- 
tion of  justice,  should  positively  aver 
the  facts,  that  such  warrant  did  issue, 
and  such  a  recognizance  was  acknowl- 
edged ;  and  should  also  set  forth  so 
much  of  the  warrant  and  recognizance 
as  is  necessary  to  show  that  they  were 
valid,  and  therefore  the  destruction  of 
them  might  be  prejudicial  to  the  ad 
ministration  of  justice.  Hence,  if  the 
warrant  and  recognizance  be  mention- 
ed only  by  way  of  reference  and  re- 
cital, and  it  be  not  stated  with  any  pre- 
cision by  whom  the  warrant  was  is- 
sued,  nor  before  whom  the  recogni- 
sance was  taken,  and  if  the  substance 
of  the  warrant  and  recognizance  be 
not  set  forth  so  that  it  may  be  seen 
whether  they  or  either  of  them  had  le- 
gal validity,  the  indictment  will  be  in- 
sufficient State  v.  Enloe,  it  al.f  4  Dev. 
*  Batt.  373. 

96.  Where  an  indictment  alleged  a 
conspiracy  to  defraud  by  means  of 
false  pretences,  and  false,  unlawful, 
and  unauthorized  writings  in  the  form 
and  similitude  of  bank-notes,  that  were 
of  no  value,  and  purported  to  have 
been  promissory  notes,  and  to  have 
been  signed,  &c,  and  charged  the 
overt  act  to  consist  in  passing  a  note 


purporting  to  be  a  bank-note,  and  to 
have  been  signed,  &c,  it  will  be  suffi- 
cient. Collins  v.  Commonwealth,  3  S. 
&  R.  220. 

97.  Where  an  indictment  alleges, 
first,  an  executed  conspiracy  falsely, 
&c.,  by  wrongful  and  indirect  means, 
to  cheat,  defraud,  Ac,  the  Bank  of  the 
United  States  ;  and,  secondly,  alleges 
a  conspiracy  only  (as  before)  when  one 
of  the  defendants  was  president  of  the 
office  of  discount,  &c,  of  the  bank,  and 
another  the  cashier  of  the  office,  and 
another  a  director  of  the  mother  bank  ; 
it  was  held  to  allege  sufficiently  in  each 
count  a  punishable  conspiracy  at  Com- 
mon Law.  State  v.  Buchanan,  5  Har. 
&  J.  317. 

98.  If  the  act  of  conspiring  becomes 
illegal  from  the  means  used  to  effect  it, 
so  much  must  be  set  out  in  the  indict- 
ment as  will  show  its  illegality,  and 
charge  the  defendant  with  a  substan- 
tial offence.  State  v.  Bartlett,  30  Me. 
Rep.  132. 

99.  These  principles  of  Common 
Law  are  applicable  to  prosecutions  for 
conspiracies  under  the  statute  of  Maine, 
inasmuch  as  the  latter  has  furnished 
no  modes  by  which  prosecutions  may 
be  conducted.  Such  modes  are  to  be 
sought  in  the  rules  prescribed  by  the 
Common  Law.     lb. 

100.  Where  three  persons  were  com- 
bined in  a  conspiracy,  and  one  of  them 
died  before  trial,  and  another  was  ac- 
quitted ;  it  was  held  that  the  sur- 
vivor might  be  tried  and  convicted. 
People  v.  Olcott,  2  Johns.  Cases,  2  ed. 
301. 

101.  Where  A.  and  B.  were  indicted 
for  a  conspiracy  to  defraud  C,  and  the 
jury  found  a  verdict  that  there  was  an 
agreement  between  A.  and  B.  to  obtain 
money  from  C,  but  with  an  intent  to 
return  it  again,  this  was  not  to  be  a 
verdict  of  acquittal,  or  a  verdict  upon 
which  any  judgment  could  be  given.  lb. 

102.  A  conspiracy  is,  in  its  nature, 
a  joint  offence  ;  less  than  two  persons 
cannot  be  charged  with  it ;  and  where 
this  offence  is  alleged,  the  Court  can- 
not grant  a  separate  trial.  The  Com. 
v.  Mason,  2  Ashmead  31. 

103.  One  who  is  guilty  of  a  conspira- 
cy may  be  tried  in  the  county  where  the 
overt  act  is  done,  in  pursuance  of  the 
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conspiracy.  Commonwealth  v.  Gillespie, 
1  S.  &  R.  478.    See  2  Yeates  1. 

104.  Where  two  persons  only  are 
charged  with  a  conspiracy,  the  acquittal 
of  one  is  held  to  be  the  acquittal  of  the 
other.   Stale  v.  Torn,  2  Dev.  569. 

105.  A  verdict  in  a  case  where  two 
conspire  together,  that  there  was  an 
agreement  between  A.  and  the  defend- 
ant to  obtain  money  from  B.,  but  with 
intent  to  return  it  again,  is  defective, 
and  no  judgment  can  be  rendered  on  it. 
lh.  See  12  Pick.  173.  Commonwealth 
v.  Manly. 

106.  A.  and  B.  were  indicted  for  a 
conspiracy  to  defraud  C.  B.  was  tried 
and  acquitted,  and  the  jury  not  being 
able  to  agree  on  a  verdict  as  to  whether 
A.  was  guilty  or  not,  the  Court,  with- 
out the  consent  of  A.,  ordered  a  juror 
to  be  withdrawn,  and  the  jury  dis- 
charged. It  was  held  that  the  Court 
might,  in  their  discretion,  in  a  criminal 
case,  discharge  a  jury  who  are  unable 
to  agree  on  a  verdict,  and  against  the 
consent  of  the  accused,  who  may  be 
brought  to  trial  a  second  time  for  the 
same  offence.  People  v.  Olcott,  2  Johns. 
Cases,  2d  ed.  301. 

107.  Where  there  is  a  conspiracy  to 
commit  an  offence,  it  cannot  be  more 
severely  punished  than  the  offence  it- 
self.    Hartman  v.  Com.,  5  Barr.  60. 

108.  Where  several  are  indicted  for 
a  conspiracy,  and  one  only  appears,  it 
was  held  that  if  he  move  to  be  tried 
separately,  he  may  be  tried  separately 
State  v.  Buchanan,  5  Har.  &  J.  500. 

109.  On  an  indictment  against  two 
for  a  conspiracy  to  cheat,  the  judgment 
should  be  against  each  prisoner  sever- 
ally, and  not  against  them  jointly. 
March  v.  People,  7  Barb.  391. 


111.  Where  there  is  a  conspiracy  to 
defraud  a  third  person,  accomplished 
by  means  of  an  act  that  would  not 
amount  to  an  indictable  cheat  if  done 
by  an  individual,  it  is  indictable  by  the 
Common  Law  of  Maryland.  State  v. 
Buchanan,  5  Har.  &  J.  317. 

112.  Where  there  is  a  conspiracy  to 
seduce  and  carry  off  a  female  dver  six- 
teen years  of  age,  it  is  indictable 
under  the  laws  of  Virginia,  though  the 
seduction  and  abduction  be  not  indict- 
able. Anderson  v.  Commonwealth,  5  Rand. 
627. 

113.  The  Common  Law  offence  of  con- 
spiracy is  not  abolished  by  the  statute 
defining  conspiracy  in  certain  cases, 
but  such  a  conspiracy  as  was  indict- 
able before  the  statute  at  Common  Law 
is  so  still.  State  v.  Norton,  3  Zabris. 
33. 

114.  Whether  a  conspiracy  to  injure 
or  defraud  an  individual,  or  to  commit 
a  civil  injury  by  means  not  in  them- 
selves criminal,  is  a  misdemeanor  at 
Common  L&w,-^quere.  But  a  conspira- 
cy to  defraud  an  incorporated  bank  of 
issue,  so  that  the  securities  for  the  cir- 
culation held  by  the  public  are  im- 
paired, is  an  offence  of  so  public  a 
nature,  that  it  is  indictable  at  Common 
Law.    lb. 

115.  The  destruction  or  erasure  of 
the  endorsement  on  a  promissory  note, 
with  intent  to  defraud  any  person,  is  a 
misdemeanor  in  New  Jersey,  and  a 
conspiracy  to  do  it  is  an  indictable 
conspiracy  under  the  statute,     lb. 


III.  Offences  Indictable  as  for  a 
Conspiracy. 

110.  When  a  felony  or  misdemeanor 
is  in  fact  committed,  a  conspiracy  to 
commit  such  felony  or  misdemeanor 
cannot  be  indicted  and  punished  as  a 
distinct  offence.  Commonwealth  v. 
Kingsbury,  5  Mass.  Rep.  106. 


IV.  Evidence  on  the  Trial  for  Con- 
spiracy—What Evidence  admissible- 
Evidence  8U8TAINING  THE  INDICTMENT. 

116.  Where  an  indictment  is  laid  for 
a  conspiracy  in  inveigling  a  young  jriii 
from  her  mother's  house  and  reciting 
the  marriage  ceremony  between  her 
and  one  of  the  defendants,  a  subsequent 
carrying  her  off  with  force,  and  threats 
after  she  had  been  relieved  on  a  habeas 
corpus,  was  permitted  to  be  offered  in 
evidence.  Respublica  v.  Hcvtce,  2  Yeates 
114. 

lit.   In  cases  of  conspiracy,   acts 
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may  be  evidence  of  the  combination. 
For  anv  other  purpose  it  is  not  neces- 
sary that  they  should  be  stated  or 
proved.  State  v.  Ripley,  31  Maine 
(1  Red.)  386. 

118.  Upon  the  trial  of  an  indictment 
for  conspiracy,  where  evidence  has  been 
given  which  warrants  the  jury  to  con- 
aider  whether  the  prisoner  was  engaged 
in  the  alleged  conspiracy,  and  had 
combined  with  others  for  the  same  il- 
legal purpose,  any  act  done  or  declara- 
tions made  by  one  of  the  party  in  pur- 
suance and  promotion  of  the  common 
object,  are  evidence  against  the  rest,  but 
what  one  of  the  party  may  have  said,  not 
in  pursuance  of  the  plot,  cannot  be  re- 
ceived against  the  others.  State  v. 
Simmons,  4  Strob.  266. 

119.  Although  there  was  evidence 
of  the  co-operation  of  the  defendant 
with  his  co-defendants  to  elude  the 
creditors  of  the  latter  in  procuring  a 
discharge  under  the  insolvent  debtors' 
act*  sufficient  to  support  a  charge 
of  conspiracy  to  detain  and  secrete 
funds  and  effects  of  the  co-defendant 
from  the  claims  of  his  creditors,  yet 
where  the*  only  evidence  that  the 
defendant  had  any  such  funds,  or 
that  they  had  been  deposited  with 
him,  consisted  in  the  declarations  of 
his  co-defendant,  whose  unprincipled 
character  was  admitted  by  all  parties, 
and  who  made  the  declaration  under 
the  strong  influence  of  resentment,  fear, 
a^id  interest,  and  in  contradiction  of 
circumstances,  the  fund  deposited 
being  the  corpus  delicti,  the  Court  held 
the  evidence  in  support  of  the  charge 
against  the  defendant  to  be  unsatis- 
factory, and  ordered  a  new,  trial.  lb. 

120.  Of  the  evidence  necessary  to 
support  an  indictment  for  a  conspiracy. 
Commonwealth  v.  Warren,  6  Mass.  74. 

121.  Where  there  was  a  conspiracy 
to  commit  an  offence,  it  is  not  competent 
on  the  trial  of  one  of  the  conspirators 
to  give  in  evidence  the  declarations  of 
another  conspirator,  made  after  the 
offence  had  been  committed,  because 
they  were  not  made  in  furtherance  of 
the  common  design.  State  v.  Dean,  18 
Ired.  63. 

122.  In  an  indictment  for  a  conspir- 
acy to  prosecute  a  person  who  was  not 
guilty,  it  is  not  competent  to  show  that 


the  defendants  prosecuted  other  persons 
who  were  guilty.  State  v.  Walker,  32 
Maine  (2  Red.)  195. 

123.  Where  a  witness,  on  the  trial  of 
an  indictment  for  conspiracy,  testified 
that  the  prisoner  in  his  presence,  and 
the  presence  of  A.,  said  that  B.  had 
offered  him,  the  prisoner,  a  sum  of 
money  if  he  would  kill  W.,  that  the 
prisoner  told  B.  he  would  give  him  an 
answer  at  a  future  day,  that  the  prisoner 
offered  the  witness  a  part  of  the  money 
if  he  would  kill  W.,  that  A.  proposed 
a  mode  of  doing  it,  that  the  witness 
declined  having  anything  to  do  with  it, 
and  the  prisoner  said  he  was  in  jest, 
the  murder  being  committed  by  B.  a 
few  days  afterwards;  held  that  this  was 
sufficient  evidence  of  the  conspiracy  of 
the  prisoner  and  A.  to  make  the  decla- 
rations of  A.  admissible  evidence 
against  the  prisoner.  Commonwealth  v. 
Crowinshidd,  10  Pick.  497. 

124.  Where  an  indictment  is  found 
for  a  conspiracy,  alleging  that  the  de- 
fendants on  the  5th  of  January,  1850, 
conspired  to  defraud  the  H.  Insurance 
Company,  by  removing  and  secreting 
the  goods  belonging  to  one  of  the  de- 
fendants, and  insured  by  said  Company, 
and  then  pretending  that  they  had  been 
destroyed  bv  fire,  and  the  proof  was 
that  the  policy  was  issued  on  the  2d  of 
January,  1850,  that  the  goods  were  re- 
moved on  the  5tfar,  that  the  shop  from 
which  they  were  removed  was  destroy- 
ed by  fire  on  the  7th,  and  that  the  de- 
fendants had  no  knowledge  of  any  in- 
surance of  the  goods  by  the  H.  Insur- 
ance Company  until  after  the  fire; 
held  that  such  proof  did  not  support 
the  allegation  in  the  indictment.  Com. 
v.  Kellogg,!  Cush.  473. 

125.  Where  there  is  proof  of  an  overt 
act  by  one  in  pursuance  of  the  conspi- 
racy, it  is  sufficient  to  convict  all. 
Collins  v.  Commonwealth,  3  S.  &  R.  220. 

126.  Where  the  facte  shown  are  insuffi- 
cient to  establish  a  conspiracy  between 
the  prisoner  and  a  third  person  to  com- 
mit an  offence,  the  declarations  of.  such 
third  person  made  in  the  absence  of  the 
prisoner,  are  incompetent  as  evidence 
against  him.  Williamson  v.  the  Com.,  4 
Gratt  547. 

127.  An  allegation  in  an.  indictment 
for  a  conspiracy,  that  the  defendants 
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conspired  to  defraud  B.,  is  not  sustained 
by  evidence  that  they  conspired  to  de- 
fraud the  public  generally,  or  any,  indi- 
vidually, whom  they  might  meet  and  be 
able  to  defraud.  The  Com.  v.  Harley, 
7  Met.  506. 

128.  On  a  trial  for  conspiracy  among 
journeymen  bootmakers,  4c,  the  coun- 
sel for  the  defence  inquired  of  a  wit- 
ness the  price  of  flour  at  the  formation 
of  the  society,  to  prove  that  the  object 
of  the  defendants  in  forming  their  so- 
ciety, was  to  raise  the  price  of  wages 
proportionally  to  the  price  of  flour  and 
other  necessaries  ;  held  that  such  proof 
was  inadmissible.  Com.  v.  Hunt 
Thacher's  Crim.  Cas.  609. 


CONTINUANCE. 

L  Grounds  for  a  Continuance. 
II.  Miscellaneous. 


I.  Grounds  for  a  Continuance. 

1.  In  South  Carolina,  where  one  is 
indicted  for  a  misdemeanor,  he  is  entitled 
to  a  continuance  until  the  next  term 
after  the  indictment  is  found.  State  v. 
Frazer,  2  Bay  96.  Aliter,  in  the  case 
of  an  indictment  for  a  forcible  entry. 
State  v.  Daley,  2  N.  4  M.  121.  But  it 
is  a  matter  within  the  discretion  of  the 
Court  to  continue  a  cause  on  the  part 
of  the  State.  State  v.  Patterson,  1 
McCord  177. 

2.  The  affidavit  of  a  prisoner  upon 
an  application  for  a  postponement  of 
his  cause,  stating  that  at  the  next  term 
he  can  prove  good  character  by  wit- 
nesses from  another  State  where  he  re- 
sided, which  he  cannot  prove  here, 
being  a  stranger  ;  that  he  can  prove 
the  property  charged  to  be  stolen  to  be 
the  property  of  another  person  than 
the  owner  stated  in  the  indictment,  and 
that  he  can  prove  an  alibi,  which  he 
cannot  now  show,  because  of  his  recent 
arrest,  is  sufficient.  Bledsoe  v.  Com- 
monwealth, 6  Band.  673. 


3.  Want  of  diligence  in  preparing 
for  a  defence  is  a  good  ground  for  not 
granting  a  continuance  in  a  criminal 
case  as  well  as  in  a  civil.  Commonwealth 
v.  Gross,  1  Ashm.  281.  See  1  Dall.  9 ; 
Wallace  5. 

4.  Where  the  accused  is  committed 
so  short  a  time  before  the  sitting  of  the 
Court,  that  he  cannot  procure  an  attend- 
ance of  his  witnesses  ;  held  that  he  is 
entitled  to  a  continuance.  State  v. 
Lewis,  1  Bay  1. 

5.  Though  one  charged  with  a  crime 
is  entitled  to  compulsory  process  for 
his  witnesses  before  an  indictment  is 
found,  yet  his  failure  to  exercise  this 
privilege  is  not  such  a  negligence  as 
will  take  from  him  the  right  to  a  con- 
tinuance, but  it  will  authorize  the  Court 
to  impose  reasonable  terms  on  granting 
the  continuance.  United  States  v. 
Moore,  J.  B.  Wallace  23. 

6.  A  court  may  require,  under  par- 
ticular circumstances,  that  the  affi- 
davit of  a  witness  which  sets  forth  his 
testimony,  shall  be  produced  as  the 
ground  work  of  a  continuance,  and 
may  overlook  the  affidavit  of  the  pris- 
oner, setting  forth  the  materiality  of 
the  evidence,  and  specifying  what  he 
expects  to  show,  and  showing  due  dil- 
igence.    Mendumv.  Com.,  6  Rand.  T04. 

7.  Absence  of  a  witness  who  lives 
beyond  the  jurisdiction  of  the  Court,  is 
no  ground  for  continuing  the  trial  of 
an  indictment.  Commonwealth  v.  Mil- 
lard, 1  Mass.  6  ;  State  v.  Fylet,  1 
Const.  Rep.  234. 

8.  The  trial  of  an  indictment  will  not 
be  continued,  so  that  the  prosecutor 
may  have  time  for  a  capias  against  a 
witness  who  has  been  duly  summoned, 
and  refused  to  attend,  unless  the  pros- 
ecutor makes  an  affidavit  that  in  his 
opinion  he  cannot  safely  try  the  cause 
without  the  attendance  of  die  witness. 
United  States  v.  Frink,  4  Day  471. 

9.  A  motion  for  the  continuance  of 
a  cause  on  the  ground  of  the  absence 
of  a  material  witness  was  properly  over- 
ruled, though  the  prisoner  swears  to  the 
materiality  of  the  testimony.  MulTs 
case,  8  Gratt.  695. 

10.  Under  the  circumstances  it  is 
necessary  for  the  prisoner  to  state  who 
was  the  absent  witness,  and  what  he 
was  expected  to  prove.     lb. 
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11.  In  Georgia,  a  continuance  will 
not  be  granted,  in  the  Supreme  Court, 
for  the  absence  of  counsel,  when  the 
original  counsel  is  in  the  court.  Bul- 
lock v.  the  Slate,  10  Geo.  46. 

12.  The  mere  absence  of  an  attorney, 
without  the  consent  of  the  client,  is  not 
a  good  ground  for  the  continuance  of 
a  case.   Allen  v.  the  State,  10  Geo.  85. 

13.  The  absence  of  counsel  is  not  a 
satisfactory  excuse  for  not  proceeding 
to  trial;  excuses  of  this  sort  ought  to 
be  discountenanced.    lb. 

14.  It  is  the  counsel's  duty  to  attend, 
and  a  failure  to  do  so  is  no  ground  for 
postponement,  unless  in  case  of  neces- 
sity or  misconception,    lb. 

15.  The  rule  applies  to  those  who 
are  attorneys  in  fact  as  well  as  at  law. 
lb. 

16.  The  Courts  are  scrupulous  about 
granting  continuances  on  account  of 
the  absence  of  counsel.    lb. 

17.  Illness  of  counsel,  where  there  is 
but  one,  or  the  leading  counsel,  where 
there  is  more  than  one,  is  a  good  cause 
for  the  continuance  of  a  cause,  espe- 
cially where  the  sickness  is  so  sudden 
that  another  cannot,  under  the  circum- 
stances, render  justice  to  the  case.  lb. 

18.  The  affidavit  of  continuance 
should  be  complete,  satisfactory  and 
dear,  as  to  the  material  allegation  ne- 
cessary for  a  continuance,     lb. 

19.  The  affidavit  should  contain  a 
statement  that  there  are  no  other  wit- 
nesses present  by  whom  the  party  can 
satisfactorily  prove  the  same  state  of 
facts,  and  mat  the  attendance  of  the 
absent  witness  is  expected  at  the  next 
term.    lb. 

20.  It  should  appear  that  the  facts 
expected  to  be  proved  would  be  mate- 
rial evidence  in  the  case.    lb. 

21.  To  entitle  the  accused  to  the  in- 
dulgence of  the  Court,  he  should  be 
guilty  of  no  laches,  but  show  an  exer- 
cise of  diligence  on  his  part.    lb. 

22.  It  should  appear  that  the  absent 
witnesses  reside  within  the  jurisdic- 
tion of  the  court,  otherwise  there  would 
be  no  cause  for  delay.  Secus  in  New 
York.    lb. 

23.  In  the  applications  of  rules  for 
the  continuance  of  criminal  causes, 
the  Court  must  be  left  free,  to  some  ex- 
tent, to  act  in  such  a  manner  as  to  se- 


cure both  a  speedy  and  a  fair  trial. 
lb. 

24.  Quere.  Whether  the  Court  sus- 
pects that  the  object  of  the  party  in 
asking  a  continuance,  is  delay  merely, 
the  Court  has  a  right  to  travel  out  of 
the  written  affidavit,    lb. 

25.  Although  a  party  charged  with 
a  crime  may  have  cumpulsory  process 
for  his  witnesses,  even  before  indict- 
ment found,  still  the  failure  to  use  it  is 
not  such  negligence  as  will  deprive 
him  of  a  continuance  when  the  wit- 
nesses are  absent.     lb. 

26.  On  the  trial  of  an  indictment, 
where  it  appeared  that  B.  had  been  sub- 
poenaed, but  was  unable  to  attend,  on 
account  of  illness,  and  that  his  attend- 
ance could  be  procured  at  the  next 
term,  that  the  affidavit  was  not  made 
for  delay,  &c,  and  the  motion  was  re- 
fused; held  that  the  continuance  should 
have  been  granted.  Grross  v.  the  State, 
2  Carter  (Ind.)  135. 

27.  In  Indiana,  an  adjourned  term 
of  the  Randolph  Circuit  Court  was  held 
within  three  months  from  the  time  fixed 
for  the  regular  term,  at  which  term  the 
accused  was  indicted  ;  no  objection 
was  made  to  the  regularity  of  the  pro- 
ceedings ;  held  that  the  presumption 
was  that  the  adjournment  was  accord- 
ing to  law.  Porter  v.  the  State,  2  Car- 
ter (Ind.)  435. 

28.  In  Virginia,  where  upon  the  trial 
of  an  indictment  for  felony,  the  prison- 
er's counsel  moved  an  instruction  to 
the  jury,  in  effect  that  the  evidence  ad- 
duced for  the  prosecution  did  not  show 
that  the  crime  charged  in  the  indictment 
was  consummated,  and  that  therefore 
they  ought  to  find  a  verdict  for  the  pris- 
oner; the  Court,  with  the  consent  of  the 
prisoner  and  the  Commonwealth's  attor- 
ney, adjourned  the  questions  arising 
on  the  motion  to  the  General  Court, 
discharged  the  jury,  and  continued  the 
cause  until  the  next  term;  it  was  held 
upon  the  construction  of  the  statute 
(1  Hev.  Code  c.  69,  §  14),  that  it  was 
correct  to  adjourn  the  questions  to 
that  Court,  and  that  the  Court  ought 
to  decide  them.  Nix's  case,  11  Leigh 
636. 

L  An  affidavit  for  a  coutinuance 
must  be  full,  satisfactory  and  direct, 
as  to  material  allegations  requisite  for 
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a  continuance.     Knight  v.  the  State,  5 
Humph.  599. 

30.  The  admission,  by  consent,  of  an 
affidavit  for  a  continuance,  on  the 
ground  of  the  absence  of  a  material 
witness,  in  evidence  is  an  admission  of 
the  facts  which  the  affidavit  alleges 
can  be  shown  by  the  witness,  and  they 
cannot  be  contradicted.  Willis  v.  the 
People,  1  Scam.  399. 

31  In  Virginia,  where  a  person  is 
charged  with  felony,  having  been  in- 
dicted at  the  first  term  of  the  Circuit 
Court  after  his  examination,  and  the 
case  was  continued  at  that  term  for  the 
want  of  time  to  try  it,  and  at  the  sec- 
ond term  the  case  was  continued  on 
the  motion  of  the  prisoner,  upon  the 
ground  of  the  absence  of  a  material 
witness  for  him,  at  each  of  the  three 
succeeding  terms  the  case  was  contin- 
tinued  again  for  want  of  time  to  try  it ; 
held,  th^t  upon  the  expiration  of  the 
last  of  the  five  terms,  he  was  entitled  un- 
der the  statute  (1  Rev.  Code,  ch.  169, 
s.  28),  to  be  forever  discharged  of  the 
crime  charged.  Green's  case,  1  Rob- 
inson 731. 

3$.  As  to  when  the  absence  of  a 
witness  is  not  good  cause  for  a  con- 
tinuance. Moore's  case,  9  Leigh 
639. 

33.  Where  a  prisoner  was  indicted 
for  felony,  and  made  affidavit  that  he 
had  four  material  witnesses  who  were 
absent  and  resident  in  other  states, 
without  naming  them,  or  stating  that  he 
had  made  any  effort  to  procure  their 
attendance,  or  that  he  had  expected  to 
be  able  to  procure  their  attendance, 
and  therefore  prayed  for  a  continuance  ; 
held  that  it  was  not  a  proper  case  for 
granting  a  continuance.  Hur&s  case, 
5  Leigh  115. 

$4.  It  is  not  a  sufficient  ground  for 
a  continuance,  that  the  witness  sum- 
moned to  prove  a  particular  fact  was 
not  in  attendance,  unless  it  appears 
from  the  affidavit  that  the  fact  could 
not  be  proved  by  any  other  person 
whose  attendance  could  have  been  pro- 
cured. Freleigh  v.  State,  8  Mo.  Rep. 
606.  ' 

35.  It  is  the  province  of  the  Court  in 
which  the  trial  takes  place,  to  judge  of 
the  truth  or  sufficiency  of  the  causes 
assigned  for  a  motion  for  a  continuance 


or  removal  of  trial.     State  v.  HUdrtth, 
9  Iredell  429. 

\.  Where  an  indictment,  charging 
the  defendant  with  having  in  his  pos- 
session counterfeit  bank-notes,  was 
found  on  the  first  day  of  the  term,  and, 
on  the  second  day  thereof,  the  defend- 
ant being  arraigned,  moved  for  a  con- 
tinuance on  an  affidavit  made  by  him,, 
stating  that  he  could  not  safely  go  to 
trial  for  the  want  of  the  evidence  of  A. 
and  B.,  of  Massac  county,  Illinois — that 
he  expected  to  prove  and  could  prove  by 
them  and  each  of  them,  that  he  was  an 
honest  and  upright  man  in  all  his  deal- 
ings— that  he  expected  to  prove  by 
them  how  he  came  into  possession  of 
the  counterfeit  money  named  in  the  in- 
dictment— that  it  was  passed  to  him  in 
an  honest  transaction  so  far  as  he  was 
concerned-^that  he  never  knew  or 
judged  said  money  to  be  counterfeit 
until  he  was  arrested  on  said  charge — 
that  he  knew  of  no  witness  within  the 
jurisdiction  of  the  Court  by  whom  he 
could  prove  the  same  facts — that  he 
could  obtain  their  testimony  by  the 
next  term  ;  and  that  the  affidavit  was 
not  made  for  delay,  Ac,  and  the  Court 
overruled  the  motion  ;  it  was  held  that 
the  Court  erred  in  refusing  to  grant  the 
continuance.  Spence  v.  State,  8  Blackf. 
Rep.  281. 

31.  Where  the  injured  party  is  to  be 
used  as  a  witness  by  the  government 
in  an  indictment  for  an  offence  for 
which  there  is  at  the  same  time  a  civil 
action  pending,  the  court  will  continue 
the  criminal  case,  otherwise  not.  Com. 
v.  Elliott,  2  Mass.  372. 

38.  Where  the  prisoner  had  been  in- 
dicted for  the  space  of  four  months, 
and  then  moved  for  a  further  contin- 
uance, for  the  purpose  of  obtaining  a 
witness  who  resided  out  of  the  State, 
there  having  been  no  special  effort 
made  to  procure  the  attendance  of  the 
witness,  a  further  continuance  was  re- 
fused by  the  Court.  Commonwealth  v. 
Millard,  1  Mass.  6. 

39.  Where  the  attorney  for  the  State, 
who  moved  for  the  continuance  of  the 
trial  of  a  prisoner  until  the  next  reg- 
ular term  of  the  court,  and  the  motion 
was  granted,  afterward  it  appearing 
that  a  material  witness  on  behalf  of  the 
State  was  in  the  last  stages  of  con- 
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sumption,  the  case  was  moved  for  trial 
at  an  adjourned  term  of  the  Court,  when 
the  prisoner's  counsel  applied  to  the 
Court  for  a  continuance,  on  the  ground 
that  material  witnesses  for  the  prisoner 
were  absent,  which  application  the 
Court  denied  ;  held  that  it  was  an  er- 
ror to  bring  on  the  case  before  the 
term  to  which  it  was  at  first  continued, 
and  that  the  denial  of  the  motion  on 
the  part  of  the  prisoner  to  continue  the 
case,  was  also  an  error.  McKay  v.  the 
State,  12  Mo.  492. 

40.  In  case  of  granting  continuances, 
it  must  be  a  most  arbitrary  and  op- 
pressive exercise  of  power  on  the  part 
of  the  presiding  judge  to  authorize  a 
Court  of  Error  to  interfere.  Sealy  v. 
the  State,  1  Kelly  213. 

41.  Where  a  clear  error  has  been 
committed  in  refusing  a  continuance, 
without  the  correction  of  which  a  man- 
ifest injury  will  be  done,  a  Court  of 
Error  will  interfere.  McDaniel  v.  State, 
8  S.  &  M.  401. 

42.  When,  at  the  conclusion  of  a  trial, 
the  Court  is  convinced,  after  hearing 
all  the  proof,  that  the  continuance 
should  have  been  granted,  it  should  al- 
low a  new  trial ;  and  if  it  refuses  a  new 
trial,  the  party  excepting  should  em- 
body all  the  testimony  in  his  bill  of  ex- 
ceptions, that  the  Court  above  may  see 
the  bearing  of  the  whole  case,  and 
thus  judge  of  the  ground  of  the  appli- 
cation,    lb. 

43.  Where,  after  a  criminal  case  has 
been  twice  tried  and  the  jury  were  un- 
able to  agree,  the  Court  appointed  a 
special  term  for  the  trial,  and  on  the 
affidavit  and  request  of  the  accused 
the  case  was  continued  over  the  reg- 
ular term  of  the  court  to  another  spe- 
cial term  without  any  order  being  en- 
tered at  the  regular  term ;  held,  after 
a  verdict  of  guilty,  that  this  was  not  an 
error  of  which  the  accused  could  avail 
himself.  McKinney  v.  the  People,  2 
Oilman  540. 


45.  In  Virginia,  where  the  record  of 
a  case  adjourned  by  a  Circuit  Court  to 
the  General  Court,  does  not  show  that 
such  adjournment  was  with  the  consent 
of  the  accused,  it  will  be  error.  Youngs 
case,  9  Leigh  636. 

46.  In  Virginia,  where  the  examining 
Court  refuses  to  grant  the  prisoner  a 
continuance  of  the  case,  it  is  no  ground 
for  arresting  judgment  in  the  Circuit 
Court.  If  available  there  at  all,  it 
should  be  taken  advantage  of  by  a 
plea  in  abatement,  or  motion  to  quash 
the  indictment.  Morris*  case,  9  Leigh  636. 

47.  On  the  application  of  a  prisoner 
to  remove  or  continue  his  case,  the 
discretion  to  do  either  rests  with  the 
judge  of  the  Superior  Court,  and  cannot 
be  reviewed  in  this  tribunal.  State  v. 
Duncan,  6  Iredell's  R.  98. 

48.  The  continuances  of  a  warrant 
need  not  be  stated  on  the  face  of  the 
proceedings.  Hie  State  v.  Conoly,  6 
Iredell's  R.  243. 

49.  When  the  trial  of  a  criminal  case 
is  to  be  postponed,  a  motion  for  that 
purpose  must  be  addressed  to  the  dis- 
cretion of  the  Court.  Green  v.  the  State, 
13  Mo.  382. 

50.  In  Virginia,  if  a  person  has  been 
proceeded  against  to  outlawry,  it  will 
not  be  permitted  to  adjourn  a  question 
in  his  case  to  the  General  Court  with- 
out his  consent.  Commonwealth 
Pearce,  6  Gratt.  R.  66. 


II.  Miscellaneous. 

44.  The  continuance  of  a  cause  is 
discretionary  within  the  primary  Court, 
and  is  not  revisable  on  error.  Lindsay 
r.the  State,  15  Ala.  43. 
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CONVICTION. 

I.  When  a  Conviction  is  Valid. 
II.  Conviction,  when  not  Sustainable. 


I.  When  a  Conviction  is  Valid. 

1.  The  confession  referred  to  in  the 
second  section  of  the  act  on  which  a 
magistrate  is  authorized  to  convict  a 
disorderly  person,  means  a  plea  of 
guilty,  or  some  acknowledgment  equiv- 
alent thereto  ;  not  an  admission  argu- 
mentatively  deduced  by  the  magistrate. 
Bennac  v.  the  People,  4  Barb.  164. 
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2.  Where  there  is  a  conviction  under 
1  R.  S.  638,  a  record  of  conviction  stat- 
ing generally  the  nature  and  circum- 
stances of  the  offence  must  be  made  up 
by  the  magistrate  and  signed  by  him, 
and  filed  in  the  county  clerk's  office, 
before  the  warrant  of  commitment  can 
be  issued.    lb. 

3.  An  indictment  defective  in  not 
charging  facts  necessary  to  constitute 
a  felony,  may  yet  be  sufficient  to 
authorize  a  jury  to  convict,  and  the 
Court  to  award  sentence  as  for  a  mis- 
demeanor. Commonwealth  v.  Squire,  1 
Met.  258. 

4.  A  conviction  before  a  justice  of 
the  peace  will  be  sustained  by  a  record 
when  it  shows  that  the  defendant,  on 
being  asked  whether  he  was  guilty  or 
not  of  the  offence  alleged  against  him, 
fraudulently  and  wilfully  stood  mute, 
and  that  after  due  examination  of  wit- 
nesses and  a  full  hearing  of  the  case, 
he  was  adjudged  to  be  guilty,  and  was 
sentenced  to  imprisonment.  Ellenwood 
v.  Commonwealth,  10  Met.  222. 

5.  It  is  necessary  that  the  record 
should  show  that  the  grand  jury  acted 
upon  and  returned  as  a  true  bill  the 
indictment  or  count  upon  which  the 
defendant  was  convicted,  and  a  mere 
recital  to  an  entry  made  afterwards 
nunc  pro  tunc  is  insufficient  to  show  this. 
Hite  v.  State,  9  Yerg.  198. 

6.  Where  the  evidence  is  applicable 
to  either  count  in  an  indictment,  and 
there  be  a  general  verdict  of  guilty, 
the  conviction  will  be  good.  Bennett 
v.  State,  8  Humph.  118. 

7.  Under  Revised  Statutes  of  Massa- 
chusetts, c.  137,  §  11,  it  was  held  that 
a  person  indicted  for  rape,  may  be  con- 
victed of  an  assault  and  battery,  the 
latter  offence  being  necessarily  charged 
substantially  in  an  indictment  for  rape. 
Commonwealth  v.  Drum,  19  Pick.  479. 

8.  On  the  trial  of  an  indictment  for 
rape,  if  there  is  not  sufficient  evidence 
to  convict  the  defendant  either  of  the 
rape  charged,  or  of  an  assault  with  an 
intent  to  commit  a  rape,  still,  under 
the  provisions  of  the  Revised  Statutes, 
c.  137,  §  11,  he  can  be  convicted  of  an 
assault  and  battery.     lb. 

9.  An  indictment  for  rape  necessarily 
charges,  substantially  and  formally,  an 
assault  and  battery  upon  the  person  of 


the  female  alleged  to  have  been  ravish- 
ed,   lb. 

10.  Under  the  code  of  criminal  pro- 
cedure, upon  an  indictment  for  a  felony, 
the  accused  may  be  convicted  of  a 
misdemeanor  where  both  offences  be- 
long to  the  same  generic  class,  where 
the  commission  of  the  higher  may  in- 
volve the  commission  of  the  lower 
offence,  and  where  the  indictment  for 
the  higher  offence  contains  all  the 
necessary  substantive  allegations  ne- 
cessary to  let  in  proof  of  the  mis- 
demeanor. Cameron  v.  State,  8  Eng. 
712. 

11.  Where  the  statute  peremptorily 
prescribes  the  form  of  a  summary  con- 
viction, it  must  be  followed  exactly, 
but  it  is  otherwise  where  the  statute 
is  merely  directory.  In  the  latter  case 
a  conviction  can  be  sustained,  if  it  con- 
tain everything  required  by  the  form 
given,  notwithstanding  more  may  be 
added  than  is  necessary.  Com.  v.  Har- 
dy, 1  Ashm.  410. 

\2.  Where  there  is  no  statute  form, 
and  the  proceedings  are  according  to 
the  course  of  the  Common  Law,  it  is  ne- 
cessary that  every  positive  ingredient 
in  the  offence  should  be  repeated  in 
the  proof  on  the  record,  and  cannot  be 
supplied  by  reference  to  the  charge. 
lb. 

13.  Where  the  proceedings  on  a  con- 
viction are  at  Common  Law,  and  where 
the  justice  is  bound  to  send  up  as  part 
of  his  record,  the  evidence  before  him, 
his  conclusions  upon  the  evidence  will 
be  sustained,  if  the  evidence  be  such  as 
could  be  left  to  a  jury  on  a  trial  in 
court,    lb. 

14.  If  an  indictment  contain  some 
good  and  some  bad  counts,  a  general 
conviction  under  it  will  be  sustained. 
West  v.  State,  2  Ala.  212. 

15.  It  is  well  settled,  that  where  an 
accusation  includes  an  offence  of  infe- 
rior degree,  the  jury  may  discharge  the 
defendant  of  the  higher  crime  and  con- 
vict him  of  the  less  atrocious.  Sunney 
v.  State,  8  S.  &  Marsh.  R.  576. 

16.  In  Mississippi,  upon  a  conviction 
of  larceny  of  property  of  the  value  of 
under  twenty  dollars,  there  is  an  un- 
limited discretion  as  to  the  length  of 
the  imprisonment,  provided  it  be  not  less 
than  two  years  in  the  penitentiary.  18.. 
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17.  In  every  case  where  one  being 
charged  with  a  criminal  offence,  is 
brought  before  a  justice  on  a  warrant, 
he  must  be  examined  concerning  the 
offence  charged,  and  has  a  right  to 
have  witnesses  sworn  and  examined 
on  his  part,  and  to  have  the  assistance 
of  counsel  ;  a  conviction,  however,  will 
not  be  quashed,  or  a  judgment  set 
aside,  after  trial  had,  for  the  neglect  of 
duty  by  the  justice  in  these  particulars. 
Son  v.  People,  12  Wend.  Rep.  344. 

18.  A  conviction  in  a  Court  of  Spe- 
cial Sessions,  based  upon  the  verdict 
of  a  jury,  will  not  be  quashed  because 
the  verdict  was  against  evidence.    lb 

19.  In  order  to  make  a  conviction  be- 
fore a  Court  of  Special  Sessions  valid, 
the  Court  need  not  inform  the  prisoner 
of  his  right  to  be  tried  by  a  jury,  or  that 
he  should  expressly  waive  such  right. 
People  v.  Goodwin,  5  Wend.  Reports 
251. 

20.  The  statute  of  Mass.  of  1805,  c. 
88,  in  authorizing  a  conviction  of  part 
of  an  indictment  for  felony,  restrains 
the  conviction  to  cases  where  the  part 
of  which  the  prisoner  is  found  guilty 
constitutes  of  itself  a  felony.  Com- 
monwealth y.  Newell,  7  Mass.  Kep.  245. 

21.  Where  a  defendant  is  put  on  his 
trial,  on  an  accusation  which  includes 
an  offence  of  an  inferior  degree,  the 
jury  may  acquit  of  the  higher  offence, 
and  convict  of  the  lesser,  although 
there  may  be  no  count  in  the  indictment, 
specifically  charging  that  particular 
offence.  Carpenter  v.  People,  4  Scam. 
Eep.  197. 

22.  If  the  proof  fails  to  establish  all 
the  allegations  of  the  indictment,  so 
as  to  have  a  conviction  of  the  offence 
presented,  but  at  the  same  time  shows 
that  the  defendant  is  guilty  of  a  sub- 
stantial offence,  necessarily  contained 
in  the  terras  of  the  indictment,  the 
jury  may  find  him  guilty  of  the  minor 
offence.     lb. 

23.  Where  an  indictment  is  found 
for  producing  an  abortion  of  a  quick 
child,  which,  by  the  Revised  Statutes, 
is  a  felony,  the  accused  may  be  convict- 
ed, though  it  turn  out  that  the  child 
was  not  quick,  and  the  offence  there- 
fore a  mere  misdemeanor.  People  v. 
Jackson,  3  Hill's  Rep.  92. 

24.  The  provision  in  2  R.  S.  702, 


§  27,  has  not  changed  the  Common  Law 
respecting  the  right  to  convict  of  a 
lesser  offence,  on  an  indictment  for  a 
greater  one.     lb. 

25.  The  English  doctrine  that,  where 
there  is  an  indictment  for  a  felony,  the 
prisoner  cannot  be  convicted  of  a  mis- 
demeanor, proceeds  upon  peculiar  rea- 
sons which  have  no  foundation  in  the 
criminal  law  of  New  York.     lb. 

26.  Under  an  indictment  for  murder, 
the  prisoner  may  be  convicted  of  man- 
slaughter.    Per  Cowen,  J.     lb. 

27.  So,  the  prisoner  may  be  con- 
victed of  simple  larceny,  under  an  in- 
dictment for  burglary  or  robbery.  Per 
Cowen,  J.     lb. 

28.  Whenever  the  defendant  is 
charged  with  the  major  offence,  and 
the  evidence  does  not  support  it — that 
the  jury  may  convict  of  any  minor 
offence,  which  is  included  in  the  major, 
and  to  which  the  testimony  applies 
upon  the  familiar  maxim,  that  omne 
majus  continet  in  se  minus.  Johnson 
v.  State,  14  Geo.  Rep.  55. 

29.  A  slave  may  be  convicted  of 
murder  for  the  homicide  of  another 
slave.  Seaborn  v.  Statet  20  Ala.  Rep. 
15. 

30.  The  statute  requiring  that  not 
more  than  twenty,  nor  less  than  ten 
days,  shall  elapse  between  the  time  of 
sentence  and  execution,  is  directory 
merely  ;  and  if  more  than  twenty  days 
are  allowed,  the  judgment  of  convic- 
tion is  not  thereby  vitiated.     lb. 

31.  On  the  trial  of  a  prisoner  for  a 
capital  offence,  the  jury  being'  unable 
to  agree,  were  discharged,  and  the 
prisoner  having  been  put  on  trial  be- 
fore a  new  jury,  was  convicted  of  man- 
slaughter ;  held  upon  a  motion  to  arrest 
judgment,  that  the  conviction  was 
good.  Commonwealth  v.  Purchase,  2 
Pick.  521. 

32.  In  prosecutions  for  assault  with 
intent  to  commit  murder,  where  the 
proof  shows  that  it  would  have  been 
murder  had  death  ensued,  that  itself 
will  be  a  sufficient  ground  for  the  jury 
to  infer  the  existence  of  the  actual  in- 
tention to  murder,  as  every  one  must 
be  taken  to  intend  the  necessary  con- 
sequences of  his  own  act ;  it  is  not, 
therefore,  necessary  that  the  jury 
should  be  satisfied  from  the  evidence 
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that  the  defendant  had  a  positive  in- 
tention in  his  mind  to  commit  murder 
at  the  time  of  the  assault,  in  order  to 
convict  him,  as  seems  to  have  been 
held  in  Cruse's  case,  8  Car.  &  P.  541. 
Cole  v.  State,  5  Eng.  318. 

33.  The  fact,  that  a  prosecution  was 
carried  on  without  the  aid  of  any  prose- 
cuting attorney,  or  by  one  who,  with 
the  assent  of  the  Court,  prosecuted 
without  competent  authority,  is  not 
material  after  verdict — the  party  con- 
victed can  take  no  advantage  of  it. 
Tesh  v.  Commonwealth,  4  Dana's  Rep. 

522; 

34.  Where  the  breaking  and  enter- 
ing, and  actual  stealing  are  charged 
in  one  count,  there  is  but  one  offence 
charged,  and  there  can  be  but  one  pen- 
alty adjudged.  But  where  they  are 
averred  in  distinct  counts,  as  distinct, 
substantive  offences,  not  alleged  to 
have  been  committed  at  the  same  time, 
and  as  one  continued  act ;  if,  in  other 
respects,  they  are  such  offences  as  may 
be  joined  in  the  same  indictment,  the 
defendant  may  be  convicted  on  both, 
and  a  judgment  rendered  founded  on 
both.  Jotlyn  v.  Commonwealth,  6  Mete. 
236. 

35.  A  prisoner  may  be  convicted  on 
his  own  confession,  when  proved  by 
legal  testimony,  although  it  is  uncor- 
roborated by  any  other  evidence,  pro- 
vided the  corpus  delicti  be  proved. 
State  v.  Guild,  5  Halsted  163. 

36.  Corroborating  circumstances, 
used  in  reference  to  a  confession,  are 
such  as  serve  to  strengthen  it,  to  ren- 
der it  more  probable ;  such,  in  short, 
as  may  serve  to  impress  a  jury  with  a 
belief  of  its  truth.    lb. 

3t.  A  boy  of  the  age  of  twelve  years 
and  five  months,  may  be  convicted  on 
his  own  confessions  of  the  crime  of 
murder,  and  executed.  The  capacity 
to  commit  a  crime,  necessarily  sup- 
poses the  capacity  to  confess  it.    lb. 

38.  Where  a  forged  note  is  passed 
to  a  sheriff  by  a  debtor,  against  whom 
the  sheriff  has  an  execution,  and  the 
question  is  submitted  to  a  jury  to  de- 
cide whether  the  note  was  given  for 
"  ease  and  favor,"  and  the  transaction 
consequently  void,  within  the  statute, 
and  they  convict  the  prisoner  charged 
with  forgery,  the  conviction  will  be 


held  good.  People  v.  Badgley,  16  Wend. 
53. 

39.  Where  in  an  indictment  for  re- 
ceiving stolen  goods,  the  charge  was, 
that  the  accused  had  feloniously  re- 
ceived, of  an  ill-disposed  person,  to 
the  jurors  known,  by  the  name  of  De- 
man  Boyce,  a  cow,  the  property^f,  Ac, 
which  had  then  lately  before  been 
stolen  by  the  said  ill-disposed  person, 
with  knowledge  of  the  felony,  and  the 
finding  of  the  jury  was,  that  the  ac- 
cused was  guilty  of  receiving  the  cow 
alleged  in  the  indictment  as  stolen 
property,  knowing  her  to  be  stolen, 
without  finding  by  whom  the  property 
was  stolen,  the  conviction  was  held 
good,  and  a  judgment  rendered  upon 
the  verdict  was  affirmed.  The  People 
v.  Caswell,  21  Wend.  R.  86. 

40.  Where  a  party  is  convicted  of  a 
misdemeanor,  and  that  offence  is  suffi- 
ciently alleged  in  the  indictment,  the 
conviction  will  be  sustained,  if  other- 
wise valid,  notwithstanding  there  is  a 
charge  in  the  indictment  of  facts  char- 
acterizing a  higher  crime.  People  v. 
Lohman,  2  Barb.  216. 

41.  A  person  having  been  indicted 
for  highway  robbery,  and  duly  tried, 
and  the  case  submitted  to  the  jury, 
who,  not  being  able  to  agree,  were  dis- 
charged, without  the  prisoner's  consent, 
and  a  new  jury  having  been  impanel- 
led, who  found  the  prisoner  guilty ; 
held,  on  the  prisoner's  motion  for  ar- 
rest of  judgment,  on  the  ground  that 
no  conviction  could  be  legally  had  af- 
ter the  first  panel  of  jurors  were  dis- 
charged, without  the  prisoner's  consent, 
that  the  conviction  was  legal.  Com- 
monwealth v.  Bowden,  9  Mass.  494. 

42.  A  person  tried  for  felony  must 
be  present  when  the  verdict  is  received. 
People  v.  Perkins,  1  Wend.  91. 

43.  Indictment  for  assault,  with  in- 
tent kill ;  party  may  be  convicted  of 
assault  and  battery,  or  assault  alone. 
Stewart  v.  State  of  Ohio,  5  Ohio  E. 
242 ;  State  v.  Stedman,  1  Porter,  495  j 
Cameron  v.  State,  8  Eng.  112. 

44.  In  proceedings  under  the  11th 
section  of  the  New  York  act,  "  declar- 
ing the  powers  of  the  Courts  .of  Gener- 
al Sessions  of  the  Peace,"  &c,  the 
record  of  conviction  before  the  justices 
ought  to  contain  sufficient  to  show 
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that  the  justices  had  jurisdiction.  The 
value  of  the  thing  stolen  ought  to  be 
mentioned,  and  that  the  person  con- 
victed had  not  given  bail  within  forty- 
eight  hours  after  being  committed,  or 
had  consented  to  a  trial  before  the  ex- 
piration of  that  time.  Powers  v.  Peo- 
ple, 4  Johnson's  Rep.  292. 

45.  On  criminal  trials,  the  jury  must 
be  satisfied  of  the  guilt  of  the  prisoner 
beyond  a  reasonable  doubt,  or  he  will 
be  entitled  to  an  acquittal.  Hiler  v. 
the  State,  4  Blackf.  552. 

46.  A  defendant  in  a  civil  or  crim- 
inal prosecution,  cannot  assign  for 
error  a  decision,  order,  or  judgment  of 
a  court  which  is  manifestly  in  his  fa- 
vor. McQtwid  v.  People,  3  Oilman's  R. 
76. 

47.  The  jury  are  bound  to  acquit  the 
defendant,  if  they  entertain  any  rea- 
sonable doubt  of  his  guilt ;  but  a  bare 
possibility  of  innocence  will  not  war- 
rant an  acquittal.  Pate  v.  People,  3 
Gilman  644. 

48.  Where  an  indictment  for  rape 
contained  all  the  specifications  of  a 
charge  of  incest ;  to  wit,  that  the  de- 
fendant unlawfully  had  carnal  knowl- 
edge of  the  body  of  his  daughter  ;  it  was 
held  it  was  competent  for  the  jury  (un- 
der Rev.  Stats.,  ch.  137,  §  11),  if  they 
should  find  that  fact,  but  should  not 
find  that  it  was  done  by  force  and 
against  her  will,  as  further  alleged  in 
the  indictment,  to  return  a  verdict  ac- 
cordingly. Commonwealth  v.  Goodhue, 
2  Metcalf  193. 


IL  Conviction,  when  hot  Sustainable. 

49.  Wlere  the  corpus  delicti  is  not 
proved  aliunde  the  confession  of  a 
prisoner  not  made  in  open  court  and 
not  corroborated  by  circumstances, 
wfll  not  be  sufficient  to  convict  him. 
Robinson  v.  the  State,  12  Miss,  592. 

50.  A  conviction  cannot  take  place 
after  the  repeal  of  a  violated  law  un- 
less the  repealing  act  contains  a  pro- 
vision for  that  purpose.  Taylor  v. 
State,  1  Blackf.  93. 

51.  On  an  indictment  with  intent  to 
commit  murder,  the  jury  were  not  au- 
thorized to  find  the  defendant  guilty 

9 


of  an  assault  with  intent  to  commit  a 
bodily  injury.  Carpenter  v.  People,  4 
Scam.  197. 

52.  Where  the  defendant  was  in- 
dicted and  convicted  under  a  statute 
to  which  no  penalty  was  annexed 
by  the  Legislature ;  on  motion  in 
arrest  of  judgment,  the  Court  dis- 
charged him,  and  arrested  all  further 
proceedings.  State  v.  Ashley,  Dud- 
ley's Eep.  188. 

53.  On  an  indictment  charging  two 
persons  with  the  commission  of  a  joint 
offence,  both  cannot  be  convicted  upon 
proof  that  each  one  committed  an  act 
constituting  an  offence  similar  to  the 
act  charged  in  the  indictment.  Ste- 
phens v.  State,  14  Ohio  Rep.  386. 

64.  Where  the  circumstances  proved, 
implicate  two  persons  equally,  having 
no  necessary  connection  with  each 
other  in  reference  to  the  crime  com- 
mitted, it  is  held  that  neither  can  be 
convicted.  This  rule,  however,  does 
not  apply  if  it  is  shown  that  the  two 
persons  have  a  common  purpose  for 
the  commission  of  the  deed,  and  if  the 
guilt  of  the  one  is  consistent  with  the 
guilt  of  the  other.  Kirby  v.  State,  3 
Humphrey's  Rep.  289. 

55.  Where  a  warrant  charges  the 
defendant  with  retailing  merely,  he  can- 
not be  convicted,  upon  an  appeal,  of 
keeping  a  tippling-house — a  different 
offence.  Robinson  v.  Com.,  6  Kentucky 
288. 

56.  The  felony  of  which  the  defend- 
ant was  convicted  in  the  county  of 
New  York,  was  committed  on  board  of 
a  steamboat  while  on  her  passage 
from  the  city  of  New  York  to  Norwich, 
in  the  State  of  Connecticut,  at  the  time 
in  Long  Island  Sound,  opposite  to 
the  county  of  Suffolk,  near  to  the  shore, 
between  Sands'  Point  and  Hunting- 
ton. Held  that  the  place  where  the 
offence  was  committed  was  not  within 
the  State  of  New  York  ;  and  there- 
fore that  the  conviction  was  illegal 
for  want  of  jurisdiction  in  the  court  in 
which  it  took  place.  Manley  v.  the 
People,  3  Seldon's  Eep.  295. 

57.  Where  at  first  the  proper  attor- 
ney signs  an  indictment  of  one  count, 
found  by  the  grand  jury  a  true  bill,  and 
afterwards  two  additional  counts,  are 
added  to  the  indictment  by  an  attor- 
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ney,  pro  tempore,  alleging  different 
offences  and  not  signed  by  such  attor- 
ney ;  h§ld  that  a  conviction  could  not 
be  sustained  on  either  of  the  additional 
counts.    Hite  v.  State,  9  Yerger  198. 

68.  Where  the  act  creating  the 
offence  was  in  force  at  the  time  of  the 
finding  of  the  indictment,  but  it  was  re- 
pealed and  consequently  ceased  to  ex- 
ist before  the  conviction  of  the  parties  ; 
held  that  no  conviction  could  be  had 
without  a  provision  therefor  in  the  re- 
pealed act.  Mayers  v.  the  State,  2 
English's  Rep.  68. 

69.  Where  upon  a  complaint  of  lar- 
ceny made  to  a  Justice  of  the  Peace, 
the  goods  alleged  to  have  been  stolen 
are  described  in  a  schedule  annexed 
to  the  complaint  and  not  in  the  body  of 
the  complaint,  the  complaint  will  be 
bad.     Cumming's  case,  3  Greenleaf  61. 


DISINTERRING  THE  DEAD. 
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I.  Disinterring  thb  Dead  ;  Offence  of, 
Defined. 

1.  The  offence  of  disinterring  the 
dead  does  not  consist  merely  in  the 
removal  of  a  dead  body,  -hut  in  its 
removal  without  the  consent  of  such 
deceased  person,  obtained  in  his  or  her 
life-time,  or  of  the  near  relatives  of  the 
deceased,  since  his  or  her  death.  Tate 
v.  State,  6  Blackf.  110. 

2.  The  Common  Law  on  the  subject 
of  disinterring  the  dead  has  been  su- 
perseded by  the  statute  of  1814,  chap. 
176.  And  an  indictment  therefor  must 
now  conclude  contra  formam  statuti. 
Com.  v.  Cooley,  10  Pick.  37. 

3.  At  Common  Law  it  was  criminal 
to  dig  up  and  remove  a  dead  body ; 
but  that  would  not  now  be  an  offence  in 
Massachusetts,  since  the  statute  makes 
a  provision  for  the  removal  of  a  dead 
body  under  a  license,    lb. 

4.  It  is  an  indictable  offence  to  cast 
a  dead  body  into  a  river,  without  the 


rites  of  Christian  sepulture.  Kanavanfs 
case,  1  Greenleaf  R.  226. 

5.  It  is  not  necessary,  to  constitute, 
the  offence  of  disinterring  a  dead  body, 
that  all  the  parties  to  it  should  be  ac- 
tually present  aiding  and  abetting  in 
the  commission  of  the  fact.  If,  with  the 
intention  of  giving  assistance,  a  person 
be  near  enough  to  afford  it,  should  it 
be  needed,  he  is  in  construction  of  law 
present  aiding  and  abetting.  Tate  v. 
State,  6  Blackf.  110. 

6.  The  removal  of  a  dead  body  is 
not  an  offence  within  the  true  meaning 
of  the  statute  of  1830,  ch.  57,  unless  it 
is  removed  with  the  intent  to  use  it,  or 
dispose  of  it  for  the  purpose  of  dissec- 
tion. Commonwealth  v.  Slack,  19  Pick- 
ering R.  304. 


II.  Indictment — Trial  and  Evidence. 

7.  An  indictment  having  alleged 
that  the  burying-ground  belonged  to 
the  First  Congregational  Parish  in 
Greenfield,  it  was  objected  that  no 
evidence  was  offered  on  the  part  of  the 
government  in  support  of  the  allega- 
tion. But  the  Court  were  of  opinion 
that  the  allegation  was  unnecessary, 
and  that  it  did  not  become  material  by 
having  been  introduced  into  the  indict- 
ment. Commonwealth  v.  Cooley,  10 
Pickering's  R.  87. 

8.  Where  a  count  in  an  indictment 
is  for  removing  and  taking  from  its 
grave  a  certain  other  deceased  child 
of  said  Burke,  "  that  yet  had  no  name 
given  to  it,y  without  the  consent,  Ac; 
it  was  held  good.  Tate  v.  the  State,  6 
Blackford's  R.  110. 

9.  Where  the  testimony  tended  to 
prove  the  co-operation  of,  and  in  the 
offence  of  disinterring  the  dead,  it  is 
the  province  of  the  jury,  and  not  of 
the  Court,  to  weigh  it  and  determine 
whether  they  were  guilty  or  not. 
Tate  v.  State,  6  Blackf.  110. 

10.  Where  the  evidence  reported 
proves  that  the  defendant  was  guilty 
of  digging  up,  Ac,  the  body,  so  that 
his  case  is  within  the  first  section  of 
the  statute  of  1814,  chap.  176,  whereas 
he  is  charged  only  in  the  second  sec- 
tion with  receiving,  concealing   and 
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disposing  of  it ;  which  is  founded  upon 
the  act  of  digging  up,  Ac,  being  done 
by  another,  and  the  testimony  had  a 
tendency  to  prove  that  the  breaking 
up  the  grave  and  removing  the  bQdy 
were  by  M.  and  P.,  who  appear  to  have 
been  employed  by  the  defendant ;  but 
it  was  not  decisively  proved  that  they 
did  the  act :  held  that  the  evidence 
went  no  further  than  to  show,  that  the 
body  having  been  dug  up  and  removed 
from  the  grave,  outside  the  burying- 
ground,  where  it  was  covered  by 
leaves,  was  taken  from  this  place  of 
concealment  by  the  defendant's  order, 
and  under  his  control  was  carried  off, 
and  that  the  case  was  very  clearly 
within  the  second  section  of  the  stat- 
ute. Kanavan's  case,  1  Greenleaf  R. 
226. 

11.  The  subject  of  burying-grounds, 
and  the  burial  of  the  dead,  and  all 
regulations  upon  that  subject,  were 
vested  in  the  Board  of  Health,  by  the 
act  of  June  20th,  1816,  and  these  pow- 
ers were  transferred  to  the  city  govern- 
ment of  Boston,  by  the  act  incorporat- 
ing the  city,  and  are  recognized  in  the 
act  of  1849.  Commonwealth  v.  Fahey, 
5th  Cushing's  R.  408. 


DUELLING. 


L  Statutes  concerning  Duelling. 
II.  What  constitutes  the  Offence  under  the 

Statutes. 
IIL  Of  the  Indictment,  &c 
IV.  Evidence  on  the  Trial. 


tutional.  The  State  v.  Dupont,  2  McCord, 
834. 

3.  An  act  to  suppress  duelling,  pass- 
ed November  5th,  1816  (sees.  40,  ch.  1), 
which  declares  that  any  person  who 
has  been  convicted  of  challenging 
another  to  fight  a  duel,  Ac,  "  shall  be 
incapable  of  holding  or  being  elected 
to  any  post  of  profit,  trust,  or  emolu- 
ment, civil  or  military,  in  the  State  of 
New  York,"  is  constitutional,  and  a 
conviction  and  judgment  of  disqualifi- 
cation, under  it,  are,  therefore,  legal 
and  valid.  Barker  v.  the  People,  3 
Cowen  686. 

4.  In  Alabama,  the  statute  of  1807, 
punishing  the  offence  of  sending  a 
challenge  to  fight  a  duel,  is,  as  to  that 
offence,  repealed  by  the  act  of  1819. 
Smith  v.  the  State,  1  Stewart's  R.  506. 


I.  Statutes  Concerning  Duelling. 

1.  In  South  Carolina,  the  true  con- 
struction of  the  words  in  the  statute  of 
1812,  against  duelling,  "  If  any  person 
resident  in  or  being  a  citizen  of  this 
State  shall  send,  give,  or  accept  a  chal- 
lenge to  fight  a  duel  within  this  State," 
is,  "  if  any  person,"  Ac,  "  shall  within 
this  State  send,  or  give,  or  accept  a 
challenge  to  fight  a  duel."  Cunningham 
v.  State,  2  Speers  246. 

2.  In  South  Carolina,  the  act  of  1812, 
against  sending  a  challenge,  is  consti- 


II.  What  Constitutes  the  Offence 
Under  the  Statutes. 

5.  Since  the  statute  of  1819,  the  mere 
giving  a  challenge  to  fight  a  duel  is 
not  punishable  in  the  State  of  Alabama, 
either  by  statute  or  Common  Law, 
unless  a  combat  takes  place.  Smith  v. 
the  State,  1  Stewart  506. 

6.  In  South  Carolina  a  challenge  to  * 
fight  a  duel,  under  the  act  of  1812,  may 
be  given  verbally,  and  whether  the 
words  used  amount  to  a  serious  chal- 
lenge to  fight  or  are  the  mere  ebullition 
of  passion,  \b  a  question  to  be  left  to 
the  jury.  State  v.  Strickland,  2  Nott 
&  McCord  181  ;  Stale  v.  Perkins,  6 
Blackf.  20. 

7.  On  an  indictment  for  carrying  a 
challenge  to  a  duel  in  the  county  of 
Suffolk,  in  the  Commonwealth  of  Massa- 
chusetts, when  the  duel  was  fought  in 
Rhode  Island,  and  it  did  not  appear 
that  there  had  been  any  trial  for  the 
offence  in  Rhode  Island,  nor  what 
were  the  laws  of  that  State  with  re- 
gard to  the  offence  ;  it  was  held  that 
so  far  as  concerned  the  trial,  Rhode 
Island  was  a  foreign  State,  and  that 
sending  the  challenge  was  of  itself  a 
substantive  offence  under  the  statute. 
Commonwealth  v.  Boott,  Thacher's  Crim. 
Oas.  390. 

8.  Any    agreement    to    fight   with 
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loaded  pistols,  and  actually  fighting  in 
pursuance,  constitutes  a  duel  under 
the  act ;  and  it  does  not  depend  upon 
the  time  when  the  agreement  was 
made,  hut  upon  the  fact  of  the  agree- 
ment Harriott  ads.  State,  1  McMullan 
126. 

9.  A  challenge  to  fight  a  duel  out  of 
the  State  is  indictable,  for  its  tendency 
is  to  rouse  the  passions  and  produce  an 
immediate  breach  of  the  peace.  State 
v.  Farrier,  1  Hawks  487. 

10.  Where  a  challenge  was  deliver- 
ed in  South  Carolina  to  fight  a  duel  in 
Georgia,  it  was  held  a  breach  of  the 
law  of  the  former  State  against  duels, 
and  was  indictable  there.  State  v. 
Taylor,  3  Brevard  243  ;  vide  State  v. 
Taylor,  1  Const.  R.  106. 

11.  No  particular  form  of  words  is 
essential  to  constitute  a  challenge  to 
fight  a  duel ;  whether  a  challenge  to 
fight  in  single  combat  with  deadly 
weapons  was  intended,  or  whether  it 
was  the  mere  effusion  of  passion  or 
folly,  or  the  idle  boast  of  a  braggart, 
not  intended  at  the  time  to  lead  to  any 
result,  or  to  be  understood  by  the  other 
party  as  a  challenge  to  fight  a  duel, 
are  questions  for  the  jury.  Jveyv.  State, 
12  Ala.  276. 


III.  Of  the  Indictment,  Ac. 

12.  Under  the  South  Carolina  act, 
an  indictment  against  a  person  for 
carrying  a  challenge  need  not  aver 
that  the  challenger  was  a  citizen  or 
resident  of  this  State.  Cvmningham  v. 
State,  2  Speers  246. 

13.  Where  an  indictment  lies  at 
Common  Law,  charging  that  the  de- 
fendant "  did  fight  a  duel  with  pistols," 
it  will  be  bad  on  demurrer.  Lambert's 
case,  9  Leigh  603. 

14.  In  Virginia,  where  an  indictment 
lies  for  aiding  and  abetting  in  fighting 
a  duel,  it  must  charge  with  clearness 
and  certainty  that  a  duel  was  fought. 
Dudley's  case,  6  Leigh  618. 

15.  Where  there  is  an  averment  that 
the  prisoner  gave  the  prosecutor  a 
challenge  to  fight  in  single  combat,  it 
is  equivalent  to  an  averment  that  he 


challenged  him  to  fight.  Ivey  v.  State, 
12  Ala.  276. 

16.  The  place  where  a  contemplated 
duel  is  to  be  fought  forms  no  part  of 
the  definition  of  the  offence  of  challeng- 
ing to  fight  a  duel,  and  need  not  be 
averred  in  the  indictment  shown  on  the 
trial.    lb. 

IT.  In  an  indictment  for  sending  a 
challenge  it  is  not  necessary  to  -set  out 
a  copy  of  the  challenge  ;  and  if  an 
attempt  be  made  to  set  out  in  the 
indictment  a  copy,  and  it  varies 
slightly  from  the  original,  as  by  the 
addition  or  omission  of  a  letter,  no- 
ways altering  the  sense,  semble  such 
variance  is  not  fatal,  and  after  verdict 
it  is  cured  by  the  act  of  1811.  State 
v.  Farrier,  1  Hawker  487. 

18.  In  an  indictment  for  sending  a 
challenge,  in  the  form  of  a  letter,  to 
fight  a  duel,  it  is  not  necessary  to  set 
out  the  words  of  the  letter,  nor  the  sub- 
stance thereof.  Brown  v.  Common- 
wealth, 2  Virg,  Cas.  516. 

19.  An  indictment  under  the  act  to 
suppress  duelling,  may  contain  a  copy 
of  the  alleged  challenge,  and  though 
it  may  seem  to  be  merely  a  demand  of 
satisfaction,  nothing  more.  Yet,  if  the 
indictment  allege  that  it  was  intended 
and  understood  as  a  challenge  to  fight 
with  deadly  weapons,  or  even  if  it 
goes  farther,  and  charges  that  the  in- 
tent was  to  fight,  Ac,  to  wit :  with 
pistols,  it  will  be  good  on  its  face,  for 
the  true  intent  and  meaning  of  the  sup- 
posed challenge  may  be  shown  upon 
the  trial,  by  proof  written  or  oral. 
Com.  v.  Pope,  3  Dana  R.  418. 

20.  An  indictment  for  sending  a 
written  challenge  to  fight  a  duel,  does 
not  lie  under  the  act  of  March,  1191, 
"for  the  punishment  of  certain  inferior 
crimes  and  misdemeanors."  State  v. 
S.  S.,  1  Tyler  180. 


IV.  Evidence  on  the  Trial. 

21.  In  an  indictment  for  bearing  a 
challenge  to  fight  a  duel,  it  must  appear 
from  the  evidence  that  the  offence  of 
which  the  prisoner  is  convicted,  -was 
committed  within  the  State,  or  within 
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the  jurisdiction  of  the  Oourt.  Gordon 
v.  State,  4  Mo.  Rep.  3*75. 

22.  A.,  in  a  letter  to  B.,  uses  expres- 
sions supposed  to  amount  to  a  chal- 
lenge to  fight  a  duel,  and  by  a  post- 
script refers  B.  to  C.  (the  bearer  of  the 
letter),  to  learn,  whether  any  further 
arrangements  were  necessary.  On  an 
indictment,  in  such  case,  it  was  held 
that  B.  might  give  testimony  of  the 
conversation  between  C.  and  himself. 
State  v.  Taylor,  1  Const.  R.  106. 

83.  The  declarations  of  the  second 
in  a  duel,  are.  competent  as  evidence 
against  the  principal.  The  State  v. 
Dufont,  2  McCord  334. 

24.  The  note  sent  by  one  party  to  the 
other,  and  parol  testimony  in  explana- 
tion, are  competent  as  evidence,  and 
the  jury  are  to  decide  whether  there 
has  been  a  challenge  within  the  terms 
of  the  statute.  Com.  v.  Hartf  6  J.  J* 
Marsh.  119. 

25.  Upon  the  trial  of  an  indictment 
for  "  giving,  sending  and  delivering  a 
challenge"  to  a  duel  as  a  second,  proof 
of  a  custom  which  requires  a  second 
to  deliver  a  challenge,  was  held  incom- 
petent Com.  v.  Boottr  Thacher's  Crim. 
Cas.  390. 

2&  Upon  the  trial  of  an  indictment 
for  carrying  a  challenge  to  a  duel  as  a 
second,  evidence  to  prove  that  the 
defendant  was  a  friend  of  the  prin- 
cipal in  a  previous  difficulty  with 
another  person,  was  held  inadmissible. 
A. 

27.  Upon  the  trial  of  an  indictment 
for  carrying  a  challenge  to  a  duel,  the 
confessions  and  statements  of  the  prin- 
cipal, which  have  a  tendency  to  estab- 
lish his  guilt  and  were  made  in  the 
absence  of  the  second,  were  held  to  be 
admissible.  Com.  v.  Boott,  Thacher's 
Crim.  Cas.  390. 

28.  In  Mass.,  on  the  trial  of  »an  in- 
dictment under  the  act  of  1804,  c.  123, 
for  sending  a  challenge  to  a  duel  fought 
in  Rhode  Island,  evidence  of  an  alle- 
gation that  the  duel  was  not  fought  in 
the  Commonwealth,  was  necessary. 
Commonwealth  v.  Hooper,  Thacher's 
Crim.  Cas,  400. 

29  Upon  the  trial  of  an  indictment 
for  sending  a  challenge  to  a  duel,  it 
was  held  sufficient  for  the  government 
to  show  that  a  written  challenge  had 


been  sent,  without  producing  the  chal- 
lenge,   lb. 

30.  In  cases  where  challenges  are 
sent,  the  government  is  not  to  be  pre- 
sumed to  have  the  original  challenge 
in  its  possession.    lb.  -  # , 

31.  The  circumstances  attending  a 
fight  with  pistols,  and  the  intention  of 
the  parties,  are  questions  of  fact  to  be 
left  to  the  jury.  Herriott  v.  State,  I 
McMullen  126. 


EMBEZZLEMENT. 


L  Who  may  he  guilty  of  the  offence  of  em- 
bezzlement;  Servant,  Agent,  Ac.    What 
may  be  the  subject  of  Embezzlement. 
II.  When  an  indictment  lies  for  Embezzlement. 
What  the  indictment  should  charge. 


I.  Who  may  be  guilty  of  the  offence 
of  Embezzlement;  Servant,  Agent,  Ac. 
What  may  bs  the  subject  of  Embez- 
zlement. 

1.  Where  an  officer,  such  as  a  consta- 
ble, was  employed  to  collect  certain 
demands  without  suit,  if  the  debtors 
would  pay,  and  by  procuring  and  serv- 
ing process  before  a  justice  of  the 
peace,  if  they  would  not ;  held  that  he 
was  not  a  servant  of  the  creditor  within 
the  meaning  of  the  statute  respecting 
embezzlement.  People  v.  Allen,  5  Denio 
T6. 

2.  Where  a  bar-keeper  in  an  inn 
entrusted  to  carry  letters  to  and  from 
the  post-office,  fraudulently  converts  to 
his  own  use  a  letter  inclosing  money, 
given  to  him  to  carry  to  the  post-office, 
he  is  guilty  of  embezzlement,  and  to 
convict  him  it  is  not  necessary  to  prove 
that  he  broke  open  the  letter  or  fled 
after  the  commission  of  the  offence,  or 
to  show  the  dissent  of  his  employer ; 
it  is  enough  that  there  be  a  fraudulent 
conversion  ;  and  that  being  shown,  a 
felonious  intent  is  established.  The 
People  v.  Ballon,  16  Wendell's  R.  681. 
Vide  People  v.* Sherman,  10  Wend.  299. 

3.  Where  an  auctioneer  receives 
money  on  the  sale  of  his  employer's 
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goods,  and  does  not  pay  it  over,  but  mis- 
applies it ;  held  he  is  not  such  an 
agent  or  servant  as  is  intended  by  the 
Rev.  Sts.  c.  126,  §  29;  whether  he 
receives  the  goods  for  sale  in  the  usual 
mode,  or  receives  them  on  an  agree- 
ment to  pay  a  certain  sum  therefor, 
within  a  specified  time  after  the  sale, 
the  money  received  by  an  auctioneer 
for  goods  sold  by  him,  in  both  these 
cases,  is  his  own  money  and  not  an- 
other's.    Com.  v.  Steams,  2  Met.  343. 

4.  Where  there  are  several  persons 
indicted  for  feloniously  receiving  em- 
bezzled goods,  knowing  them  to  have 
been  embezzled,  all  who  are  shown  to 
have  been  confederates  in  the  transac- 
tion may  be  convicted,  though  the  re- 
ceiving was  at  different  times  and 
places,  and  though  all  were  not  present. 
People  v.  Stein,  1  Parker's  Crim.E.  202. 

5.  Where  a  person  is  employed  to 
collect  bills  for  the  proprietor  of  a 
newspaper  establishment,  and  converts 
to  his  own  use  the  money  which  he 
collects  for  them,  he  is  not  such  an  agent 
or  servant  as  is  intended  by  the  Rev. 
Sts.  c.  12C,  §  29,  which  prescribes  the 
punishment  of  embezzlement  by  agents 
and  servants.  Com.  v.  Libby,  11  Met* 
calf's  R.  64. 

6.  Under  the  8th  section  of  the  act 
passed  February  the  9th,  1811,  entitled, 
"  an  act  to  amend  an  act  entitled  an 
act  for  regulating  the  navigation  of 
James  River  above  the  falls  of  said 
river,"  it  is  held  not  necessary  that  the 
party  charged  with  embezzlement  under 
such  act  should  be  the  captain  of  the 
boat,  in  order  to  bring  his  offence  within 
the  act.  Smith  v.  Commonwealth,  4  Grat- 
tan  532. 

7.  Under  the  R.  S.,  chapter  156,  sec- 
tion 7,  it  is  an  offence  punishable  in 
this  State,  if  a  person  to  whom  prop- 
erty is  entrusted,  to  be  by  him  carried 
for  hire,  and  delivered  in  another  State, 
shall,  before  such  delivery,  fraudulently 
convert  the  same  to  his  own  use,  and 
it  is  immaterial  whether  the  act  of  con- 
version be  in  this  State  or  in  another. 
State  v.  Haskell,  83  Me.  Rep.  127. 

8.  By  the  terms  "the  money  or  prop- 
erty of  another,"  the  embezzlement 
of  which  by  any  agent,  clerk,  or  ser- 
vant, without  the  consent  of  his  em- 
ployer, is  made  larceny  by  the  Rev 


Sts.  c.  126,  §  29,  is  intended  the 
money  or  property  of  any  person, 
except  such  agent,  clerk  or  servant 
who  embezzles  it.  Com.,  v.  Steams, 
2  Metcalf 's  R.  843. 


II.  When  an  Indictment  lies  for  Embez- 
zlement—What  the  Indictment  should 
Charge. 

9.  An  indictment  charging  that  the 
defendant,  as  agent  of  a  private  com- 
pany, embezzled  certain  goods,  Ac,  is 
bad,  the  term  agent. not  being  found  in 
the  42d  section,  3d  art.  of  the  act  con- 
cerning crimes  and  punishments.  Nor 
would  such  an  indictment  be  good 
under  the  40th  sec,  that  section  being 
intended  to  apply  only  to  agents  of  in- 
corporated companies.  Hamnd  v.  State, 
5  Mo.  Rep.  260. 

10.  In  an  indictment  under  the  act 
of  March  3d,  1825,  for  embezzling  a 
letter  containing  a  bank-note,  the  par- 
ticular office  held  by  the  party  accused 
need  not  be  alleged,  nor  the  bank-note 
set  forth.  United  States  v.  Clark, 
Crabbe  584. 

11.  Where  an  indictment  charges  a 
larceny  or  embezzlement  of  the  printed 
sheets  of  a  certain  publication,  it  is  not 
supported  by  evidence  that  those  sheets 
were  delivered  to  the  defendant  by 
the  owner  to  be  bound,  and  that  the 
defendant,  after  he  had  folded,  stitched, 
bound  and  trimmed  them,  embezzled 
and  fraudulently  converted  them  to 
his  own  use.  In  such  case  the  indict- 
ment should  allege  a  larceny  or  em- 
bezzlement of  books.  Com.  v.  Merri- 
JieU,  4  Met.  R.  468. 

12.  An  indictment  for  embezzlement 
may  be  found  against  a  clerk  or  serv- 
ant, for  converting  to  his  own  use  the 
money,  goods,  Ac.,  of  his  master  or 
employer,  as  well  as  for  converting  to 
his  own  use  the  money,  goods,  Ac,  of 
any  other  person,  which  shall  hav6 
come  into  his  possession,  or  under  his 
care,  by  virtue  of  his  employment :  the 
words  any  other  person,  in  the  statute, 
mean  any  person  other,  than  he  who  is 
guilty  of  the  embezzlement.  The  'Peo- 
ple v.  Hermessy,  15  Wend.  R.  147. 

13.  An  indictment  founded  upon  a 


Digitized  by 


Google 


ESCAPE. 


185 


Breaking  Jail  with  Intent  to  Escape,  Punishable  ;  Statutes  Respecting. 


statute,  must  state  all  the  facts  and 
circumstances  which  constitute  the 
statute  offence,  so  as  to  bring  the  de- 
fendant perfectly  within  the  provisions 
of  the  statute.  The  People  v.  Allen, 
5  Denio's  R.  16. 

14.  Accordingly,  an  indictment  for 
embezzlement,  laid  under  the  statute 
concerning  the  offence  (2  R.  S.  678, 
J  59),  must  allege  that  the  defendant 
was  a  *  clerk  or  servant  of  some  per- 
son (or  an  officer  or  agent  of  a  corpora- 
tion), and  that  the  property  he  is 
charged  with  embezzling  came  to  his 
possession  or  under  his  care  by  virtue 
of  such  employment    lb. 

15.  A  count  alleging  that  the  de- 
fendant received  the  property  as  the 
agent  of  an  individual,  is  bad.    lb. 

16.  So,  also,  it  is  defective  if  it  state 
that  the  defendant  received  the  prop- 
erty as  the  agent  of  an  individual 
named,  though  the  count  afterwards 
proceed  to  charge  that  it  came  to  the 
defendant's  possession  and  under  his 
care  as  such  servant  as  aforesaid,  and 
that  while  he  was  such  servant,  he 
converted  it,  the  construction  being 
that  such  servant  meant  such  a  servant 
as  an  agent  may  be.    lb. 

It.  Where  an  indictment  lies  for 
having  feloniously  received  certain 
goods  and  chattels  which  had  been 
embezzled,  knowing  them  to  have  been 
embezzled,  it  is  not  necessary  to  allege 
that  the  person  embezzling  was  the 
clerk  or  servant  of  the  owner  of  the 
goods  and  chattels.  The  People  v. 
Stein,  1  Parker's  Crim.  R.  202. 
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L  Breaking  Jail  with  intent  to  Escape,  pun- 
ishable ;  Statute  respecting. 

U.  Indictment  for  an  Escape;  Justification, 
Ac 


I.  Breaking  Jail  with  intent  to  Es- 
cape, PUNISHABLE — STATUTE  RESPECT- 
ING. 

1.  In  Massachusetts,  where  a  condi- 


tional sentence  is  awarded  against  a 
convict  under  the  Rev.  Sts.,  c.  139,  by 
which  he  is  ordered  to  pay  a  fine  within 
a  limited  time,  and  in  default  of  pay- 
ment to  be  imprisoned,  and  he  is  com- 
mitted to  jail  to  be  detained  until  such 
sentence  is  complied  with  ;  held,  that 
he  is  imprisoned  for  a  fixed  term,  by 
way  of  punishment,  within  the  true 
intent  of  the  Rev.  Statutes,  c.  143, 
§  51  ;  and  when  he  forcibly  breaks  jail 
with  intent  to  escape  therefrom  before 
the  time  limited  for  the  payment  of  the 
fine  has  elapsed,  he  is  liable  to  pun- 
ishment for  such  breach  or  attempt. 
The  Commonwealth  v.  Briggs,  5  Mete. 
559. 

2.  The  act  of  1812  merely  furnishes 
a  remedy  by  which  a  fine  assessed 
against  a  party  committed  to  custody, 
may  be  recovered  of  the  sheriff,  &c., 
or  their  sureties  in  case  of  escape  ;  but 
in  addition  to  this  proceeding  the  party 
guilty  of  a  breach  of  official  duty 
might  be  indicted,  if  the  facts  of  the 
case  were  such  as  constituted  an  of- 
fence at  Common  Law,  consequently 
the  provisions  of  the  penal  code  which 
provide  for  the  punishment  of  escapes, 
are  merely  substitutes  for  the  Common 
Law,  and  do  not  abrogate  the  act  of 
1812.     Hodges  v.  State,  8  Ala.  55. 

3.  The  provision  in  the  Rev.  Sts.,  c. 
143,  §  21,  for  the  punishment  of  pris- 
oners who  forcibly  break  prison  with 
intent  to  escape,  or  by  force  or  violence 
attempt  to  escape  therefrom,  although 
no  escape  be  effected,  does  not  relate 
to  prisoners  who  are  held  in  custody 
for  trial  or  for  not  obtaining  bail  for 
appearance,  but  only  to  convicts  who 
are  sentenced  to  a  term  of  imprison- 
ment as  a  punishment,  and  confined 
under  the  sentence.  Commonwealth  v. 
Homer,  5  Met  555. 

4.  In  Arkansas  it  is  no  violation  of 
§  T,  art.  3d  div.  5,  chap.  44  of  the  Rev. 
Stats.,  p.  269,  prohibiting  the  convey- 
ing to  any  person  lawfully  imprisoned, 
any  instrument,  arms  or  other  thing 
calculated  to  aid  his  escape — for  a 
person  to  convey  to  such  prisoner  an 
instrument  of  writing  informing  him 
that  he  has  a  friend,  and  can  be  re- 
leased from  confinement.  Hughes  v. 
State,  1  Eng.  132. 

5.  The  design  of  that  statute  was  to 
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prohibit  the  conveying  to  a  prisoner 
any  substantial  thing  which  mi^ht  be 
used  or  handled  by  him  in  facilitating 
or  effecting  his  escape.    lb. 


II.  Indictment  for 
fication, 


an   Escape— Juan- 
Ac. 


6.  In  an  indictment  for  an  escape 
from  the  Penitentiary,  the  original  con- 
viction and  sentence  to  the  prison  may 
be  proven  by  a  transcript  of  the  judg- 
ment without  the  indictment — it  ap- 
pearing by  the  record  entry  that  de- 
fendant was  sentenced  for  the  crime 
alleged* in  the  indictment  for  the  es- 
cape.    Sandfard  v.  State,  6  Eng.  328. 

7.  Where  an  indictment  for  escape 
charges  that  the  defendant  was  con- 
victed of  larceny  in  the  Johnson  Circuit 
Court,  sentenced  to  the  Penitentiary 
and  escaped  therefrom  ;  held  that  the 
fact  that  the  accused  was  the  same 
person  that  had  been  convicted  of  lar- 
ceny in  the  Johnson  Circuit  Const,  was 
a  material  and  traversable  averment 
in  the  indictment ;  and  by  pleading  the 
general  issue,  he  did  not  admit  his 
identity  in  respect  to  that  conviction. 
State '  v.  Murphy,  5  Eng.  14.     . 

8.  The  offence  could  onjy  be  com- 
mitted by  a  convict :  and  to  fix  that 
character  upon  defendant,  it  devolved 
upon  the  State  to  prove  his  conviction 
by  the  record  and  his  personal  identity 
aliunde.     Stale  v.  Murphy,  5  Eng.  14. 

9.  Circumstantial  evidence  of  iden- 
tity in  such  case  would  be  sufficient  ; 
direct  proof  is  not  required.    lb, 

10.  It  is  not  a  valid  objection  to  an 
indictment  for  an  escape,  that  the  de- 
fendant, who,  although  not  formally 
appointed  and  qualified  as  a  constable, 
had  assumed  to  act  as  such,  was  charged 
therein  with  negligence  as  a  lawful 
constable.  State  v.  Maberry,  3  Strob. 
144. 

11.  In  an  indictment  for  an  escape, 
it  is  sufficient  to  set  out  that  the  pris- 
oner did  escape,  and  this  may  be  ex- 
pressed by  other  words  besides  exivit 
ad  largum.    lb. 

12.  A  prisoner  is  not  guilty  of  an 
escape  where  he  puts  himself  at  a  place 
beyond  the  limits,  in  order  to  take  the 


poor  debtor's  oath.      Commonwealth  v. 
Alden,  14  Mass.  388. . 

13.  Where  there  is  an  informality 
in  the  commitment  of  a  prisoner,  it  is 
no  justification  for  breaking  the  prison 
to  effect  an  escape.  The-  State  v. 
Murray,  3  Shep.  100. 

14.  Where  a  convict  who  was  im- 
prisoned, went  by  the  permission  and 
direction  of  the  gaoler,  about  the  land 
connected  with  the  gaol,  went  also  to 
market  and  brought  back  provisions 
for  the  gaol  and  its  inmates,  cooked 
food  for  the  prisoners  in  the  kitchen  of 
ihe  dwelling-house  attached  to  the 
gaol,  went  to  the  adjacent  barn  and 
there  fed  and  milked  the  cow,  and 
thence  without  the  knowledge  of  the 
gaoler  he  departed,  leaving  the  State  ; 
it  was  held,  that  the  conduct  of  the 
gaoler  did  not  justify  or  excuse  the  de- 
parture of  the  convict,  which  amounted 
to  a  criminal  escape  (one  judge  dis- 
senting). RUey  v.  State,  16  Conn.  Rep. 
47. 

15.  Though  an  intent  to  escape  is  ne- 
cessary to  constitute  the  offence  of  es- 
cape, yet  where  the  case  after  a  trial  and 
conviction  was  carried  upon  a  bill  of  ex- 
ceptions, in  which  the  separate  circum- 
stances of  the  departure  were  detailed, 
but  no  question  as  to  intent  appeared 
to  have  been  made  on  the  trial,  it  was 
held  that  such  question  did  not  arise 
on  the  record  m  the  Court  above. 
Riley  v.  State,  16  Conn.  41. 

16.  Whenever  a  person  charged  with 
a  criminal  offence,  is  put  upon  his  trial, 
he  is  by  operation*  of  law  committed 
to  the  custody  of  the  sheriff  without 
either  a  general  or  special  order  for 
the  pupose.  Hodges  v.  State,  8  Ala.  Rep. 
55. 


VWWWMMW*»»»»w»l»<WWWM*WW 


m. 


EVIDENCE. 


Parol  and  written  evidence.  Document- 
ary proof,  and  secondary  evidence. 
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1ST 


Parol  and  Written  Evidence ;  Documentary  Proof,  and  Secondary  Evidence- 


IT.  Sufficiency  of  evidence.  Evidence  re- 
specting insanity.  Evidence  invali- 
dated by  variance  In  the  statement 
of  witness. 

V.  Evidence,  when  conclusive.  When  in- 
troduced to  contradict  a  witness. 
When  to  support  the  testimony  of 
a  witness.  Evidence  from  a  record 
of  conviction  of  a  witness.  Charg- 
ing the  jury  on  the  weight  of  evi- 
dence. 
Presumptive  evidence.  Evidence  re- 
butting presumptions.  Burden  of 
proof. 
Evidence  respecting  character. 
Dying  declarations  in  cases  of 
Declarations  in  other  cases'. 

EL  Confessions  and  admissions,  when  proper 
evidence. 

X.  Testimony  of  experts  and  physicians. 

XI.  Competency  and  admissibility  of  evi- 
dence in  cases  of  murder,  &e. 
XIL  Miscellaneous. 


VI. 


vn. 


L  Parol  and  wrettbn  Evidence— Docu- 

K1NTABT   PROOF,    AND    SECONDARY  Evi- 
DKKCB. 

1.  Parol  evidence  of  what  was  sworn 
before  the  Coroner's  inquest  and  re- 
duced to  writing  by  him,  cannot  be  re- 
ceived. State  v.  Zdlers,  2  Halst.  Rep. 
22a 

2.  Parol  evidence 'may  be  given  of 
the  contents  of  a  writing,  the  absenoe 
of  which  is  not  accounted  for,  if  the 
object  of  such  evidence  is  not  to  prove 
such  facts  as  the  writing  would  prove 
if  produced,  but  only  a  collateral  matter, 
as  its  identity  with  or  diversity  from 
another  writing.  Wat  v.  State,  2  Za* 
briskie  212. 

3.  The  magistrate  before  whom  one 
charged  with  a  criminal  offence  is 
brought  for  examination,  being  requir- 
ed by  the  statute  to  reduce  the  testi- 
mony to  writing,  the  legal  presumption 
is  that  he  has  done  his  duty,  and  parol 
proof  of  what  a  deceased  witness  swore 
on  such  examination  is  inadmissible, 
until  this  presumption  is  rebutted,  or 
the'  absence  of  the'  written  evidence 
otherwise  accounted  for.  Davis. v.  the 
State,  17  Ala.  415. 

4.  Mere  notice  to  produce  a  paper, 
does  not  justify  the  adverse  party  in 
btroducing  it  in  evidence.  The  State 
v.  WUdom,  8  Port  511. 

£•  The  contents  of  a  letter  written 


by  the  accused  cannot  be  testified  to 
by  a  witness  for  the  prosecution,  ex- 
cept when  it  is  shown  that  the  letter  is 
destroyed,  oris  in  the  possession  of  the 
accused.  Commonwealth  v.  Thompson, 
Thacher's  Crim.  Cas.  28. 

6.  In  North  Carolina,  parol  proof,  by 
a  magistrate,  of  the  declarations  of  an 
accused  before  him,  is  inadmissible,  his 
examination  being  required  by  statute 
to  be  recorded  within  three  days  after  it 
is  taken.     The  State  v.  Grove,  Martin.43. 

I.  The  possession,  by  a  prisoner,  of 
an  unanswered  letter,  found  in  his 
pocket  when  he  is  arrested,  is  not,  of 
itself,  evidence  of  the  contents,  and  it 
cannot  be  read  in  evidence  against  him 
on  the  trial.  People  v.  Green,  1  Parker's 
Crim.  R.  11. 

8.  The  maxim,  qui  tacet,  consentire 
videtur,  does  not  apply  to  such  a  case  ; 
nor  is  it  generally  applicable  except  to 
verbal  conversations,  and  to  certain 
communications  which  are  *in  writing 
in  mercantile  transactions.  It  cannot 
be  applied  to  facts'  detailed  in  a  letter 
which  a  party  is  not  bound  or  inter- 
ested to  answer.    J*. 

V.  Where  a  written  instrument  con- 
tains both  legal  and  illegal  evidence, 
the  Court  cannot  be  required  to  ex- 
punge that  which  is  illegal ;  if  the 
Court  points  out  to  the  jury  the  illegal 
testimony,  and  designates  it  in  such  a 
way  that  the  jury  can  identify  it,  it  is 
all  that  can  be  required.  Johnson  v. 
State,  11  Ala.  618. 

10.  In  order  that  the  papers  and  let- 
ters of  an  insolvent  debtor,  which  are 
produced  by  his.  assignee,  may  be  ad* 
mitted  as  evidence,  as  coming  from  the 
possession  of  the  insolvent,  it  must  be 
proven  that  the  assignee  received  them 
from  the  messenger,  and  that  the  latter 
took  possession  of  them  under  his  war* 
rant  as  papers  relating  to  the  estate  of 
the  insolvent.  Com*  v.  Eastman,  1 
Cush.  189. 

II.  In  a  case  of  murder,  proof  that 
a  written  paper,  found  near  the  body 
of  the  deceased,  was  given  to  the  ac- 
cused's son  for  the  use  of  his  father,  is 
a  sufficient  reason  for  giving  the  paper 
to  the  jury,  with  instructions  to  disre- 
gard it,  unless  satisfied  that  it  came 
from  the  prisoner's  possession.'  The 
State  v.  Arthur,  2  Dev.  211 
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12.  It  is  proper  to  show,  by  parol 
testimony,  the  existence  and  acts  of  a 
corporation  in  another  State.,  Com.  v. 
Read,  Thach.  Crim.  Cases  180. 

13.  The  Court  will  presume  that  a 
confession  made  before  a  magistrate 
was  reduced  to  writing  ;  but  it  must 
be  shown  that  the  defendant  signed  it, 
or  admitted  it  to  be  correct,  in  order 
to  exclude  parol  proof  of  the  confession. 
State  v.  Eaton,  3  Harrington's  Rep. 
554. 

14.  Where  the  confirmatory  witness 
in  a  case  of  rape  testified  that  the  prin- 
cipal witness,  who  was  deaf  and  dumb, 
had,  more  than  a  year  after  the  com- 
mission of  the  alleged  offence,  commit- 
ted to  her  in  writing  the  substance  of 
what  she  had  now  testified,  and  that 
such  confirmatory  witness  did  not  know 
where  the  writing  was  ;  it  was  held 
that  the  proof  was  insufficient  to  dis- 
pense with  the  production  of  the  writ- 
ing, and  consequently  that  the  evi- 
dence of  its  contents  was  inadmissible. 
State  v.  De  Wolf,  8  Conn.  93. 

15.  Secondary  evidence  of  papers  in 
the  possession  of  a  party  to  a  cause,  is 
allowed,  after  notice,  to  produce  the 
originals,  in  criminal  as  well  as  in 
civil  cases.  The  State  v.  Kimbrough,  2 
Dev.  431. 

16.  Where  handwriting  is  to  be 
proved  by  comparison,  the  standard 
employed  for  the  purpose  must  be  a 
genuine  and  original  writing,  and  must 
first  be  proved  by  clear  and  undoubted 
.evidence.  Impressions  of  writings 
taken  by  means  of  a  press,  and  dupli- 
cates made  by  a  copying  machine,  are 
not  originals,  and  cannot  be  employed 
as  standards  of  comparison.  Com.  v. 
Eastman,  1  Cush.  189. 

17.  Upon  an  indictment  for  having 
in  possession  a  counterfeit  bank-note, 
it  is  not  sufficient  for  witnesses  to 
swear  to  the  identity  of  the  note,  un- 
less it  has  been  constantly  in  their 
possession,  or  they  have  put  a  private 
artificial  mark  upon  it  before  parting 
with  it.  Com.  v.  Kinison,  4  Mass.  Rep. 
646. 

18.  It  is  an  indispensable  rule  of  law, 
that  evidence  of  an  inferior  nature, 
which  supposes  evidence  of  a  higher 
in  existence,  and  which  may  be  had, 
shall  not  be  admitted.     lb. 


19.  In  Mississippi,  the  order  in  which 
a  party  shall  introduce  his  evidence  is 
at  his  own  option,  except  to  lay  the 
foundation  for  introducing  secondary 
evidence.  Byrd  v.  State,  1  How.  Miss. 
247. 

20.  The  rule  which  requires  the  pro- 
duction of  the  best  evidence  is  applied 
to  reject  secondary  evidence,  which 
leaves  that  of  a  higher  nature  behind 
in  the  power  of  the  party ;  but  it  is 
not  applied  to  reject  one  of  several 
eye-witnesses  to  the  same  facts,  for  the 
testimony  of  all  is  in  the  same  degree. 
U.  States  v.  Gilbert,  2  Sumner  19. 

21.  To  prove  handwriting,  in  general 
a  witness  must  know  it  by  having  seen 
the  person  write,  or  having  corre- 
ponded  with  him  ;  but  in  the  case  of 
ancienUdeeds  or  papers,  so  old  that  no 
living  witness  can  be  produced,  the 
genuineness  of  handwriting  may  be 
proved  by  an  expert,  by  comparison 
with  papers  whose  genuineness  is  ac- 
knowledged. West  v.  Slate,  2  Zabri. 
213. 

22.  If  an  instrument  is  to  be  proved, 
the  original,  if  in  the  possession  or  con- 
trol of  the  party,  is  to  be  produced  ;  if 
the  original  be  lost  or  destroyed,  or  in 
the  possession  of  the  opposite  party, 
who  refuses  to  produce  it,  an  examined 
copy,  if  any  such*  exists,  and  can  be 
found,  is  the  next  best  evidence,  and 
must  be  produced.  U.  States  v.  Brit- 
ton,  2  Mason's  Rep.  464. 

23.  If  no  such  copy  exists,  then  the 
contents  may  be  proved  by  parol  evi- 
dence, by  witnesses  who  have  seen 
and  read  it,  and  can  speak  pointedly 
and  clearly  to  its  tenor  and  contents. 
lb. 

24.  It  may  be  difficulty  many  cases, 
to  find  such  witnesses,  and  especially 
when  the  instrument  is  long  and  intri- 
cate ;  but  if  the  facts  are  made  out 
distinctly,  and  the  jury  believe  the  tes- 
timony, the  law  gives  entire  credence 
to  such  proof,  and  deems  it  sufficient  to 
justify  a  verdict  in  a  civil  or  criminal 
cause.     E>. 

25.  Where,  on  the  trial  of  an  in- 
dictment for  altering  a  bank-bill,  the 
bank  being  out  of  the  State,  although 
within  forty  miles  of  the  place  of 
trial,  the  forgery  was  allowed  to  be 
proved  by  two  witnesses,  who  had  very 
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frequently  received  and  paid  out  bills 
purporting  to  be  made  by  each  bank, 
and  one  of  whom  had  once  carried  a 
large  number  of  such  bills  to  the  bank, 
which  were  all  paid  by  the  ban1?  ne 
genuine,  but  neither  of  whom  had  ever 
seen  the  president  or  cashier  write. 
Com.  v.  Carey,  2  Pick.  4T. 


II.  Circumstantial  Evidence — When 
Circumstantial  Evidence  to  be  Ex- 
plained by  the  Accused. 

26.  Circumstantial  evidence  has  been 
admitted  in  every  age  of  Common  Law, 
and  is  to  be  acted  on  *  after  it  has  gen- 
erated full  conviction  ;  everything  cal- 
culated to  elucidate  the  transaction 
should  be  received,  since  the  conclusion 
depends  on  a  number  of  links  which 
alone  are  weak,  but  taken  together  are 
strong  and  able  to  bring  to  a  conclu- 
sion. McCann  v.  State,  13  S>  &  M. 
147. 

27.  It  is  no  error  in  the  Court  to  neg- 
lect to  charge  a  jury  on  all  or  any  of  the 
approved  rules  of  law  as  to  weighing 
circumstantial  testimony.  That  is  a 
matter  in  the  discretion  of  the  Court, 
and  no  error  is  committed  unless  they 
give  instructions  which  may  mislead. 
State  v.  Roe,  12  Vt.  93. 

28.  Where  an  indictment  is  found  for 
a  capital  offence,  and  is  sustained  solely 
by  circumstantial  evidence,  it  should 
he  so  strong  as  to  exclude  every  sup- 
position inconsistent  with  the  accused's 
guilt.      Sumner  v.  State,  5  Blackf.  579. 

29.  In  such  case,  in  order  to  justify 
a  verdict  of  guilty,  it  need  not  be 
proved  that  the  accused  had  a  motive 
to  commit  the  crime  alleged,  nor  that 
the  evidence  should  produce  an  abso- 
lute certainty  upon  the  minds  of  the 
jury.     lb. 

30.  Where  an  indictment  is  sustained 
solely  by  circumstantial  evidence,  al- 
though the  jury  believe  from  the  evi- 
dence that  it  was  possible  that  some 
other  person  than  the  accused  commit- 
ted the  crime,  it  does  not  necessarily 
follow  that  there  should  bo  a  verdict  of 
acquittal.    lb. 

31.  Where  the  jury  in  making  up 
their  minds  from  circumstantial  evi- 


dence, in  a  capital  case,  have  a  rational 
doubt  as  to  the  existence  of  any  one  of 
the  material  circumstances  attempted 
to  be  shown,  that  circumstance  ought 
not  to  have  any  weight  with  them  in 
making  up  their  verdict.     lb. 

32.  Where  the  evidence  against  the 
accused  is  entirely  circumstantial,  his 
conduct,  situation,  and  locality,  as  af- 
fording him  opportunities  of  knowing 
at  what  time  the  deceased  left  a  certain 
place,  on  the  morning  of  the  murder, 
where  she  was  last  seen  in  life,  whether 
or  not  it  was  unusual  for  him  to  be  in 
that  place  at  that  particular  time,  are 
all  circumstances  which,  though  weak 
in  themselves,  are  not  so  disconnected 
with  the  main  inquiry  as  to  warrant 
their  exclusion.  Campbell  v.  Statje,  23 
Ala.  44. 
33.  In  the  application  of  circumstantial 
evidence,  the  utmost  caution  should  be 
used  ;  it  is  always  insufficient  to  convict, 
or  warrant  a  verdict,  when  assuming 
all  to  be  proved  which  the  evidence 
tends  to  prove  ;  some  other  hypothesis 
may  still  be  true.  Algheir  v.  State,  25 
Miss.  584. 

34.  Where,  for  instance,  probable 
proof  is  brought  of  a  state  of  facts 
tending  to  criminate  the  accused,  the 
absence  of  evidence  tending  to  a  con- 
trary conclusion  is  to  be  considered, 
though  not  alone  entitled  to  much 
weight,  because  the  burden  of  proof 
lies  on  the  accuser  to  make  out  the 
whole  case  by  substantive  evidence. 
Cam.  v.  Webster,  5  Gush.  295.  -j 

35.  But  where  pretty  stringent  proof! 
of  circumstances  is  produced,  tending 
to  support  the  charges,  and  it  is  appa- 
rent that  the  accused  is  so  situated  that 
he  could  offer  evidence  of  all  the  facts 
and  circumstances  as  they  existed,  and 
show,  if  such  was  the  truth,  that  the 
suspicious  circumstances  can  be  ac- 
counted for  consistently  with  his  inno- 
cence, and  he  fails  to  offer  such  proof, 
the  natural  conclusion  is,  that  the  proof, 
if  produced,  instead  of  rebutting,  would* 
tend  to  sustain  the  charge.    lb.         J 

36.  The  rule  which  obliges  a  party 
\o  produce  evidence  which  will  contra- 
dict, or  explain  circumstantial  evidence 
against  him,  requires  him  to  do  so  only 
in  cases  when  he  is  pressed  by  circum- 
stantial proof,  and  has  it  in  his  power 
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to  destroy  its  apparent  force.    People  v. 
McWkorter,  4  Barb.  438. 

37.  Before  the  absence  of  evidence 
can  affect  the  party  accused,  it  must 
appear  that  there  is  evidence  that 
would  clear  up  the  matter  in  dispute, 
and  that  it  is  peculiarly  within  the 
knowledge  of  the  accused.  Then  if  he 
is  pressed  by  the  force  of  circumstan- 
tial evidence  and  does  not  produce  the 
evidence  he  has  within  his  power,  it 
may  afford  a  strong  presumption 
against  him.     lb. 

38.  A  party  accused  is  under  no  ob- 
ligation, in  order  to  avoid  a  presump- 
tion against  him  arising  from  circum- 
stantial evidence,  to  produce  as  wit- 
nesses persons  who  may  by  possibility 
have  knowledge  on  the  subject.  He 
need*  only  produce  those  who  are 
proved  to  have  been  so  situated  as  to 
iustify  the  conclusion  that  they  must 
have  knowledge  which,  if  divulged 
would  throw  light  on  the  subject.    lb 


III.  Evidence  derived    from    the   Ac- 
cused's Conduct  and  Admissions. 

39.  The  offer  of  the  accused  to  bribe 
the  person  who  has  him  in  custody  to 
allow  him  to  escape,  and  his  attempts 
to  escape,  may  be  offered  in  evidence 
against  him,  though  the  offer  and  the 
attempts  were  made  when  the  accused 
had  been  committed  on  a  charge  of  a 
different  offence  from  that  for  whicbhe 
was  tried,  the  charges  for  both  offences 
depending  on  the  same  fact.  Dean  v. 
Commonwtalth,  4  Gratt.  541. 

40.  Where  property  is  stolen,  and 
the  person  charged  with  the  offence, 
shortly  after  its  commission,  points  out 
the  place  where  it  is  concealed,  he  must 
be  deemed  the  thief,  unless  he  can  re- 
concile his  knowledge  with  his  inno- 
cence.   Hudson  v.  State,  9  Yerg.  408. 

41.  When  a  prisoner's  conduct  shows 
satisfactory  indications  of  guilt,  it  is 
not  sufficient  to  sustain  a  conviction, 
unless  there  be  also  satisfactory  evi- 
dence that  a  crime  has  been  commit- 
ted ;  as  in  case  of  alleged  larceny,  that 
the  property  has  been  feloniously  taken 
and  carried  away.  Tyner  v.  State,  5 
Humphrey's  Rep.  383. 


42.  On  an  indictment  for  bigamy,  the 
admissions  of  the  defendant  as  to  a  prior 
marriage  may  be  given  in  evidence  to 
prove  the  fact  of  such  marriage.  Wair 
verton  v.   State,  16  <jris.  O.  Rep.  113. 

43.  Where,  on  a  trial  for  murder,  a 
witness  testifies  that  he  was  some 
thirty  or  forty  yards  from  the  house 
where  deceased  was  shot ;  upon  hear- 
ing the  report  of  the  pistol  he  looked 
towards  the  house  and  saw  a  person 
that  he  took  to  be  the  prisoner,  run  out, 
who  ran  a  few  paces  and  turned  and 
ran  again  into  the  house,  and  immedi- 
ately ran  out  again,  and  ran  to  where 
witness  stood.  He  ran  slow  and  awk- 
ward, which  induced  witness  to  think 
that  he  was  very  drunk.  When  he 
came  to  witness  he  seemed  greatly 
agitated  and  troubled,  and  at  the  mo- 
ment of  coming  up  to  him  exclaimed 
that  he  would  not  have  done  it  for  the 
world.  Witness  further  testified,  that 
one  minute  would  probably  cover  the 
time  frjom  the  firing  .until  the  prisoner 
uttered  the  exclamation  ;  two  certainly 
would.  It  was  held  that  under  these 
circumstances,  the  exclamation  of  the 
prisoner  was  competent  evidence. 
Mitchum  v.  State,  2  Geo.  615. 

44.  Silence*  indicating  unusual  seri- 
ousness, on  the  part  of  one  charged  as 
a  participant,  at  or  about  the  time  of 
the  commission  of  the  crime,  is  a  fact 
from  which  a  guilty  knowledge  may  be 
inferred,  and  evidence  of  it  is  there- 
fore admissible.  Such  a  fact,  however, 
of  itself,  should  weigh  but  littje,  and 
ought  to  be  considered  with  great  cau- 
tion by  the  jury.  Johnson  v.  State,  17 
Ala.  618. 

45.  Where  a  party  is  indicted  for 
stealing  from  the  person  of  another, 
his  admissions  are  not  secondary  evi- 
dence, and  are  not  to  be  excluded  on 
that  ground,  although  the  person  from 
whom  the  property  is  alleged  to  have 
been  stolen,  is  not  examined  as  a  wit- 
ness. Commonwealth  v.  Kenney,  12  Met- 
calf  s  Rep.  236. 

46.  Where  two  watchmen  took  K. 
into  custody,  and  carried  him  to  a 
watch-house  ;  and  one  of  them  there 
said  that  K.  bad  been  robbing  a  man  : 
and  R.  soon  came  in,  and  pointed  to 
K.,  and  said,  "  that  man  has  stolen  my 
money :"  while  one  of  the  watchmen 
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was  proceeding  to  lock  up  K.,  B.  saw 
K.  put  something'  on  a  shelf  in  the 
watch-house,  and  B.  thereupon  took 
from  the  shelf  a  bag  of  money,  and  R. 
said  it  was  his  bag,  and  that  it  was  all 
the  money  he  had.  K.  was  within 
hearing  of  all  that  was  said  after  he 
was  carried  to  the  watch-house,  and 
made  no  reply  to  any  part  of  it ;  it  was 
held,  on  the  trial  of  an  indictment 
against  K.  for  stealing  R.'s  bag  and 
money  from  his  person,  that  the  de- 
clarations of  the  watchman  and  of  R.f 
to  which  K.  made  no  reply,  were  inad- 
missible as  evidence  of  K.'s  admission 
either  of  the  faet  of  stealing,  or  that  the 
bag  and  money  were  the  property  of 
B.    Jb. 

41.  Where,  npon  the  trial  of  an  in- 
dictment for  arson,  the  proof  was  that 
the  accused  had  bank-notes,  similar  to 
those  stolen  from  the  house  when  the 
arson  was  committed,  and  that  he  gave 
contradictory  accounts  of  the  mode  in 
which  he  got  them,  an  instruction  to 
the  jury  that  these  contradictions  were 
evidence  to  show  that  he  did  not  come 
honestly  by  them,  is  not  erroneous. 
The  State  v.  QUlu,  4  Dev.  606. 

48.  Conduct,  showing  satisfactory 
indications  of  guilt,  is  not  sufficient  to 
support  conviction,  unless  there  be  also 
satisfactory  proof  that  a  fact  has  been 
committed ;  as  in  case  of  alleged  lar- 
ceny, that  the  property  has  been  felo- 
niously taken  and  removed.  Tyner  v. 
U*  State,  5  Humph.  383. 


IV.  SuFf iciekcy    op    Evidence  —  Evi- 
dence RESPECTING  INSANITY — EVIDENCE 

Invalidated    by    Variance   in     the 
Statement  of  the  Witness. 

49.  To  sustain  a  defence  on  the 
ground  of  insanity,  a  comparison  of 
the  best  authorities  concludes  that  it 
must  be  clearly  proved  that,  at  the 
time  of  committing  the  act,  the  party 
accused  was  laboring  under  such  a  de- 
fect of  reason,  from  disease  of  the 
mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing  ;  or,  if 
he  did  understand  them,  that  he  did  not 
know  he  was  doing  what  was  wrong. 
Kdly  v.  State,  3  Smed.  &  Marsh.  518. 


50.  The  finding  of  a  jury  upon  a 
preliminary  issue,  to  the  effect  that  the 
accused  was  then  sane,  cannot  be  taken 
into  consideration  upon  the  question 
of  insanity  alleged  as  a  defence  upon 
the  trial  of  the  indictment.  Freeman 
v.  People,  4  Denio  9. 

51.  And  where  the  Court,  on  the 
trial  of  the  indictment,  refused  to  al- 
low evidence  to  be  given,  that  the  ac- 
cused was  insane  at  any  time  after 
the  finding  of  the  verdict  upon  the  pre- 
liminary issue,  and  excluded  the  opin- 
ions of  medical  witnesses,  formed  from 
an  observation  of  the  accused  after 
that  time,  as  to  his  insanity  when  the 
offence  was  committed  j  such  ruling 
was  held  erroneous.     lb. 

52.  Where  a  party  was  tried  for 
murder  four  months  after  the  crime 
was  alleged  to  have  been  committed  ; 
held  that  it  was  competent  for  the  ac- 
cused to  prove  by  professional  wit- 
nesses that  he  was  insane  at  the  time 
of  the  trial,  with  a  view  to  establish 
the  defence  of  insanity  when  the  act 
was  committed.     lb. 

63.  Where  insanity  is  set  up  as  a*^ 
defence  for  the  commission  of  crime,  it  ! 
should  be  established  to  the  satisfac-  J 
tion  of  the  jury,  by  clear  and  convinc- 
ing proof.    But  if  the  jury  entertain  a 
reasonable  doubt  of  the  sanity  of  the 
prisoner,  he  shall  be  acquitted.     State 
v.  Marler,  2  Ala.  43. 

64.  On  a  question  of  insanity,  wit- 
nesses, other  than  professional  men, 
may  state  their  opinion,  in  connection 
with  the  facts  on  .which  it  is  founded. 
Clark  v.  State,  12  Ohio  Rep.  483. 

55.  A  physician  should  also  state  the 
reasons  of  his  opinion,  and  the  facts 
on  which  it  is  based,  and,  if  not  sus- 
tained by  them,  it  is  entitled  to  little 
weight.     16. 

56.  A  witness  who  is  not  a  medical 
man,  is  incompetent  to  express  an 
opinion  as  to  the  particular  species  of 
fits  with  which  any  one  is  afflicted. 
McLean  v.  State,  16  Ala.  612. 

51.  Where  insanity  is  set  up  as  a  de- 
fence to  an  indictment  for  murder,  the 
subsequent  as  well  as  previous  acts 
and  declarations  of  the  prisoner  are 
admissible  in  evidence,  to  show  his 
true  mental  condition  at  the  moment  of 
the  homicide.     lb. 
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58.  Where  insanity  is  set  up  as  a 
defence  to  a  criminal  prosecution,  it  is 
competent  for  a  witness,  whose  inti- 
macy with  the  prisoner,  and  opportuni- 
ty for  observation  have  been  such  as  to 
enable  him  to  form  a  correct  judgment 
of  his  mental  condition,  not  only  to 
depose  to  facts,  but  to  give  his  opinion 
as  to  whether  he  was  sano  or  not  at 
the  time  of  the  commission  of  the  of- 
fence. Norris  v.  State,  16  Ala.  Rep. 
•H6. 

59.  The  test  of  insanity  in  criminal 
cases  is,  whether  the  accused,  at  the 
commission  of  the  crime,  was  con- 
scious that  he  was  doing  what  be  ought 
not  to  do.  State  v.  Spencer,  1  Zabris. 
197. 

60.  The  burden  of  the  proof  of  in- 
sanity is  on  the  accused.  To  excuse 
crime,  the  jury  ought  to  be  satisfied  of 
the  insanity  beyond  reasonable  doubt. 
lb. 

61.  Where  it  is  averred  in  an  indict- 
ment for.  a  riotous  assault  upon  an  officer 
in  the  lawful  discharge  of  the  duties  of 
his  office,  that  he  was  in.  the  service  of 
a  legal  precept,  and  had  A.  in  his  cus- 
tody as  a  prisoner,  to  be  examined  on 
a  charge  of  larceny ;  held  that  such 
averment  is  supported  by  proof,  that 
the  officer  was  in  the  service  of  a  legal 
precept,  and  had  A.  in  his  custody  as  a 
prisoner,  to  be  examined  on  a  charge 
of  larceny  in  another  State,  and  Of  be- 
ing a  fugitive  from  justice.  Common- 
wealth  v.  Tracy,  5  Mete.  536. 

62.  Where,  in  an  indictment  for  big- 
amy, there  was  oral  proof  of  the  offi- 
cial character  of  the  minister  or  magis- 
trate before  whom  the  marriage  was 
solemnized ;  held  that  it  was,  prima 
facie,  sufficient  evidence  of  his  author- 
ity. Case  of  Damon,  alias  Flint,  6 
Greenleaf  148. 

63.  If  an  indictment  for  robbing,  un- 
der the  statute,  charges  that  the  rob- 
bery was  in  the  highway,  the  State 
cannot  give  in  evidence  that  it  was 
near  the  highway.  State  v.  Cowan,  1 
Iredell  239. 

64.  On  an  indictment  for  open,  gross 
lewdness,  and  lascivious  behavior,  evi- 
dence of  lewdness  or  such  behavior 
in  secret,  will  not  support  the  indict- 
ment. Commonwealth  v.  Catlin,  1  Mass. 
Sep.  8. 


65.  In  an  indictment  for  selling 
spirituous  liquor,  the  allegation  of  a 
sale  by  the  defendant  for  all  the  pur- 
poses of  the  indictment,  or  essential 
to  its  maintenance,  may  well  be  sus- 
tained by  proof  of  a  contract  of  sale  by 
the  defendant  on  the  one  part,  and  the 
complainant  on  the  other,  they  being  the 
only  parties  known  to  each  other  as 
participators  in  the  sale.  Common- 
wealth v.  Kimball,  7  Met  308. 

66.  An  averment  in  an  indictment 
for  illegal  voting,  &c,  that  a  meeting 
of  the  inhabitants  of  the  town  of  A. 
was  duly  holden,  4s  sustained  by  evi- 
dence that  a  meeting  of  the  inhabitants 
of  A.,  who  were  qualified  to  vote,  was 
duly  holden.  Commonwealth  v.  Shaw, 
T  Met.  52. 

6T.  A  slight  variance  as  to  time  be- 
tween the  affidavit  before  the  magis- 
trate, and  the  testimony  on  the  trial,  of 
a  witness  who  is  an  ignorant  person, 
and  whose  attention  may  not  have 
been  called  to  the  importance  of  ex- 
actness, is  not  sufficient  to  invalidate 
the  truth  of  her  evidence.  State  v. 
McElmurray,  3.  Strob.  33. 

68.  Where  a  fact  stated  by  a  wit- 
ness at  the  trial  is  not  contradicted  in 
her  affidavit  before  the  magistrate  who 
issued  the  warrant,  and  the  rest  of  the 
affidavit  which  sets  out  the  material 
facts  is  in  strict  conformity  with  the 
testimony  of  the  witness  at  the  trial, 
the  statement  of  that  fact  is  not  an  in- 
consistency which  will  impair  the  evi- 
dence,   lb. 

69.  The  affidavit  made  by  a  witness 
before  a  magistrate,  may  be  read  at 
the  trial,  either  to  support #or  invali- 
date his  testimony.  State  v.  Lazarus, 
1  Mill's  Rep.  12. 


V.  Evidence,  when  Conclusive — When 

INTRODUCED  TO  CONTRADICT  A  WlTNESB 

When  to  support  the  Testimony  or  a 
Witness— Evidence  from  a  Record 
of  Conviction  of  a  Witness — Charg- 
ing Jury  on  the  Weight  of  Evi- 
dence. 

TO.  The  answer  of  a  witness  on 
cross-examination,  to  an  inquiry,  the 
subject  of  which  is  purely  collateral  to 
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the  issue,  is  conclusive.     The  Peoples. 
McGinnu,  1  Parker's  Crim.  Rep.  387. 

71.  The  record  is  conclusive  evidence 
of  the  conviction  of  the  principal,  that 
it  is  prima  facie  evidence  bf  his  guilt, 
and  that  the  burthen  of  proof  is  there- 
by cast  upon  the  accessory,  or  princi- 
pal in  the  second  degree,  to  establish 
his  innocence  by  some  new  and  incon- 
testable evidence.  StudstiU  v.  State, 
1  Geo.  Rep.  2. 

72.  An  indictment  for  murder  in  the 
first  degree,  must  charge  the  killing  to 
have  been  "wilful,  premeditated/' 
Ac. ;  and  the  evidence,  sufficient  to 
convict,  must  establish  each  of  these 
incidents  to  the  crime  ;  the  burthen  of 
the  proof  of  malice  falling  on  the  State, 
and  never  (as  in  England)  to  be  pre- 
sumed. The  judge,  after  reviewing 
the  evidence  on  these  principles,  con- 
cluded it  insufficient  to  warrant  the 
finding  of  the  jury.  Bower  v.  State, 
5  Missouri  364. 

73.  Where  one  witness  testified  that 
another  witness  who  testified  on  a 
previous  trial  of  the  same  case,  and  on 
this  trial  also,  swore  differently  on  the 
two,  it  is  incompetent  to  introduce  the 
bill  of  exceptions  taken  in  the  former 
trial,  to  prove  that  the  witness  had  con- 
tradicted himself.  The  State  v.  Bir- 
ney,  35  Maine  (5  Red.)  105. 

74.  The  materiality  of  evidence,  or  its 
relevancy  to  the  issue,  is  not  always  to 
be  decided  by  the  directness  of  its  ten- 
dency to  prove  the  issue  ;  where  a  wit- 
ness has  been  introduced  and  has 
sworn,  it  may  become  very  material  to 
ascertain  whether  confidence  can  be 
reposed  in  the  veracity  of  his  state- 
ments ;  testimony,  therefore,  to  contra- 
dict him  or  to  prove  that  his  statements 
shoald  not  be  believed,  is  not  to  be 
shut  out  as  hearsay,  or  as  contradicting 
that  which  is  collateral  or  irrelative. 
State  v.  Blake,  25  Maine  (12  Shep.) 
350. 

15.  It  is  not  collateral  but  relevant 
to  the  main  issue  to  inquire  into  the 
motives  influencing  a  witness  in  giving 
his  testimony  ;  and  a  party  who  exam- 
ines a  witness  in  regard  to  them,  is  not 
bound  by  his  answers,  but  may  con- 
tradict him.  The  People  v.  Austin,  1 
Parker's  Crim.  Rep.  154. 

16.  A  good  foundation  is  laid  for 


such  contradiction,  if  the  attention  of 
the  witness  has  been  directed  to  the 
time,  place  and  circumstances  attend- 
ing an  alleged  statement  made  by  him  ; 
and  it  is  not  necessary  that  the  name 
of  the  person  to  whom  he  may  have 
made  it  should  be  mentioned,  if  it  was 
not  necessary  to  enable  him  to  know  to 
what  remark  his  attention  was  directed. 
lb. 

77.  On  the  trial  of  an  indictment  for 
adultery,  if  one  act  of  adultery  com- 
mitted by  the  defendant  with  the  wo- 
man named  in  the  indictment,  was 
proved  by  the  testimony  of  a  witness 
whose  credibility  the  defendant  at- 
tempted to  impeach ;  held  that  other 
instances  of  improper  familiarity  be- 
tween the  defendant  and  the  same 
woman  not  long  before  the  act  of  adul- 
tery proved  as  above  mentioned,  might 
be  offered  in  evidence  to  corroborate 
the  testimony  of  the  witness.  Com.  v. 
Merriam,  14  Pick.  Rep.  418. 

78.  Where,  on  a  criminal  trial  at  the 
Oyer  and  Terminer,  the  accused  called 
as  a  witness  a,  woman,  by  whom  he 
proved  that  she  was  living  with  the 
accused  as  his  mistress  and  not  his 
wife,  so  as  to  make  her  a  competent 
witness  in  his  behalf,  and  then  proved 
by  her  facts  considered  material  in  the 
case,  and  no  attempt  was  made  on  the 
part  of  the  public  prosecutor  to  impeach 
her  testimony ;  it  was  held  that  the  ac- 
cused was  not  at  liberty  to  introduce 
testimony  to  sustain  her  character  for 
truth  and  veracity.  Colt  v.  the  People, 
1  Parker's  Crim.  Jtep.  611. 

79.  As  a  general  rule,  it  is  not  com- 
petent, in  support  of  the  testimony  of 
a  witness,  for  the  party  producing  him 
to  prove  that  he  has  made  declarations 
out  of  court  corresponding  with  his 
testimony  in  court.  The  exceptions  to 
this  rule  given.  The  People  v.  Finne- 
gan,  1  Parker's  Crim.  Rep.  147. 

80.  And  this  rule  applies  to  cases 
where  an  attempt  is  made,  on  a  cross- 
examination,  to  throw  doubts  on  the 
testimony  of  a  witness,  as  well  as  to 
cases  where  other  witnesses  have  been 
produced  and  examined  to  contradict 
the  statement  of  the  witness,    lb. 

81.  Where,  on  the  trial  of  an  indict- 
ment for  an  attempt  to  commit  a  rape, 
after  the  person  injured  had  testified, 
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and  the  accused  had  cross-examined 
her,  and  on  such  cross-examination  had 
asked  her  many  questions  relative  to 
the  principal  fact  alleged  in  the  indict- 
ment, many  of  which  tended  to  dis- 
credit her  testimony,  but  before  any 
attempt  to  discredit  her  otherwise  than 
by  such  cross-examination,  the  public 
prosecutor  proposed  a  witness  to  prove 
that  the  person  injured  had  previously 
told  to  her  the  same  story  which  she 
had  now  testified  in  court ;  it  was  held 
that  such  testimony  was  admissible  to 
show  constancy  in  the  declarations  of 
the  principal  witness,  and  thus  to  con- 
firm her  testimony.  State  v.  De  Wolf, 
8  Conn.  93. 

82.  Where  a  record  of  conviction 
of  a  witness  for  petit  larceny  is  offered 
in  evidence,  for  the  purpose  of  discred- 
iting such  witness,  it  is  not  a  good 
ground  for  rejecting  such  evidence  that 
it  related  to  a  transaction  which  oc- 
curred more  than  twenty-five  years  be- 
fore, though  such  evidence,  unaccom- 
panied by  proof  of  subsequent  bad 
character,  is  entitled  to  but  little 
weight.  Lake  v.  People,  1  Parker's 
Crim.  Rep.  495. 

83.  When  the  testimony  given  by  the 
State  is  prima  facie  evidence  of  the  de- 
fendant's guilt,  and  there  is  no  rebut- 
ting testimony,  it  is  not  erroneous  to 
refuse  to  instruct  the  jury  that  the  tes- 
timony offered  by  the  State  is  not  con- 
clusive evidence  of  his  guilt.  Swallow 
v.  the*  State,  22  Ala.  20. 

84.  The  mother  of  the  prisoner  being 
introduced  by  him  to  prove  an  alibi,  the 
Court  charged  the  jury,  "  that  the  law 
regarded  with  suspicion  the  testimony 
of  near  relations,  when  testifying  for 
each  other  ;  that  it  was  the  province  of 
the  jury  to  consider  and  decide  on  the 
weight  due  to  her  testimony  ;  and  as  a 
general  rule  in  deciding  on  the  credit 
of  the  witnesses  on  both  sides,  they 
ought  to  look  to  the  deportment  of  the 
witnesses — their  capacity  and  oppor- 
tunity to  testify  in  relation  to  the 
transaction,  and  the  relation  in  which 
the  witness  stood  to  the  party;"  held 
that  this  charge  was  not  erroneous. 
State  v.  Nash,  8  Iredell  35. 

85.  The  case  of  State  v.  Ellington, 
7  Iredell  61,  and  State  v.  Lytle,  5  Ire- 
dell 61,  cited  and  approved.     lb.  | 


VI.  Presumptive  Evidence — Evidence 
Rebutting  Presumptions — Burden  of 
Proof. 

86.  Proof  that  the  keeper  of  a 
grocery  sold  liquor,  and  that  it  was 
drunk  upon  the  premises,  is  presump- 
tive evidence  of  its  having  been  drunk 
with  his  consent.  Casey  v.  the  State,  6 
Miss.  646. 

87 .  Where  a  bill  of  exceptions  states 
enough  to  put  the  Court  clearly  in 
error,  the  Court,  if  consistent  with  the 
facts,  should  insert  what  is  necessary 
to  set  itself  right ;  and  if  it  fails  to  do 
so  no  presumption  can  be  indulged  in 
support  of  its  judgment.  Davis  v.  State, 
17  Ala.  415. 

88.  Where  there  is  nb  evidence  be- 
fore the  grand  jury,  or  known  to  the 
prosecutor,  when  the  indictment  for 
murder  was  found,  to  show  what  instru- 
ment was  employed  to  produce  the 
mortal  wound,  it  is  proper  to  allege  in 
the  indictment  that  such  wound  was 
inflicted  by  some  instrument  to  the 
jurors  unknown  ;  and  under  such  an 
allegation  it  is  competent  for  the  public 
prosecutor  to  introduce  evidence  to 
raise  a  presumption  that  the  wound 
was  caused  by  a  pistol  ball,  and  to 
show  for  that  purpose  that  the  prisoner 
had  pistols  in  his  possession,  and  that 
a  ball  propelled  by  the  explosion  of  a 
precussion  cap  would  be  likely  to  pro- 
duce such  a  wound  :  or  to  prove  that 
the  prisoner  had  such  pistols,  for  the 
purpose  of  satisfying  the  jury  if  pos- 
sible, in  connection  with  other  evidence 
in  the  case,  that  the  prisoner  had 
taken  the  ramrod  from  the  pistol  and 
driven  it  into  the  head  of  the  deceased. 
Colt  v.  People,  1  Parker's  Crim.  R.  611. 

89.  The  treatise  entitled,  "The  theory 
of  presumptive  proof ;  or,  an  inquiry 
into  the  nature  of  circumstantial  evi- 
dence," which  is  found  bound  up  with 
the  first  American  edition  of  Phillips' 
Evidence,  disproved  and  decided  to  be 
in  opposition  to  the  judicial  decisions 
upon  that  subject,  and  the  eleven  cases 
published  in  the  appendix  of  that  work, 
for  the  purpose  of  supporting  that 
theory  by  illustration;  considered  to  be 
unauthenticated  and  unreliable.  People 
v.  Videto,  1  Parker  Crim.  603. 
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90.  The  nature  of  the  presumptions 
considered,  and  violent  presumptions, 
probable  presumptions,  and  light  or 
rash  presumptions,  considered  and  illus- 
strated  by  examples  and  directions 
given  as  to  their  application,  and  as  to 
the  weight  that  should  be  severally 
given  to  them.    lb. 

91.  Presumptive  circumstantial  evi- 
dence is  competent  both  in  civil  and 
criminal  cases,  and  in  prosecutions  for 
some  of  the  worst  species  of  crimes,  is 
often  the  most  satisfactory  and  con- 
vincing that  can  be  produced.  The 
reasons  given  for  this  opinion,  in  a 
comparison  between  positive  and  cir- 
cumstantial evidence.  The  People  v. 
Vtdeto,  1  Parker's  Crim.  R.  603. 

92.  A  person  is  presumed  to  intend 
the  ordinary  consequences  of  his  acts  ; 
and  the  burden  of  proof  is  upon  a 
person  charged  with  crime  to  rebut 
this  presumption  by  evidence  of  a 
different  intent.      The  People  v.  Oreutt, 

1  Parker's  Crim.  R.  252. 

93.  Where  the  delay  which  has  taken 
place  in  instituting  a  criminal  prosecu- 
tion js  calculated  to  excite  suspicion  as 
to  the  truth  of  the  charge,  and  to  lead 
to  an  impression  unfavorable  to  the 
principal  witness,  it  is  proper  for  the 
prosecutor  to  show  any  circumstance 
which  will  have  a  tendency  to  rebut 
these  presumptions.   People  v.  Lohman, 

2  Barb.  216. 

94.  For  the  purpose  of  proving  a 
bargain  and  sale,  the  declarations  of 
the  parties  thereto  at  the  time,  are  a 
part  of  the  res  gesta,  and  competent 
evidence  for  the  accused  to  rebut  the 
inference  of  guilt  arising  from  the  pos- 
session of  stolen  property.  Leggttt  v. 
State,  15  Gris.  0.  Rep.  283. 

95.  W  here  it  is  proved  that  there 
was  a  conspiracy,  and  that  one  of  the 
conspirators  was  in  a  situation  in 
which  he  might  have  given  aid  to  the 
perpetrator  at  the  time  of  the  murder, 
the  presumption  is  that  he  was  there 
to  carry  into  effect  the  preconcerted 
crime,  and  it  is  for  him  to  rebut  the 
presumption  by  showing  that  he  was 
there  for  a  purpose  unconnected  with 
the  conspiracy.  Com.  v.  Knapp,  9 
Pick.  496. 

96.  Where  on  the  trial  of  an  indict- 
ment, the  jury  were  instructed  that 

10 


when  the  government  had  made  out  a 
prima  facie  case,  the  burden  of  proof 
was  on  the  defendant  to  restore  himself 
to  that  presumption  of  innocence  in 
which  he  was  at  the  commencement  of 
the  trial  ;  it  was  held  that  the  instruc- 
tion was  improper,  and  that  the  jury 
should  have  been  instructed  that  the 
burden  was  on  the  Commonwealth  to 
establish  the  guilt  of  the  defendant ; 
that  he  was  to  be  presumed  innocent, 
unless  the  whole  evidence  in  the  case 
satisfied  them  of  his  guilt.  The  Com. 
v.  Kimball,  24  Pick.  366  ;  but  see  the 
Com.  v.  Danah,  2  Met.  329. 

97.  Indictment  for  keeping  a  ferry 
without  a  license  ;  held  that  the  State 
was  not  bound  to  prove  that  the  de- 
fendant had  no  license  ;  it  devolved 
upon  the  defendant  to  show  his  license. 
Wheat  v.  the  State,  6  Mo.  455. 

98.  When  the  defence  on  an  indict- 
ment for  murder  is,  that  the  prisoner 
was  under  the  age  of  presumed  capa- 
city, the  onus  of  proof  lies  upon  the 
prisoner  ;  if  the  age  can  be  ascertained 
by  inspection  ;  the  Court  and  jury  must 
decide.  State  v.  Arnold  18  Iredell 
184. 

99.  In  criminal  proceedings,  the 
onus  probandi  rests  upon  the  prosecu- 
tor, unless  a  different  provision  is  ex- 
pressly made  by  the  statute.  U.  S.  v. 
Gooding,  12  Wheaton's  R.  460. 

100.  Where  the  jury  were  instructed, 
on  the  trial  of  an  indictment  for  for- 
gery, "  that  it  was  proved  that  the 
order  came  into  the  hands  of  the  de- 
fendant unaltered,  and  came  out  of  his 
hands  altered,  the  burthen  was  on  the 
defendant  to  prove  that  he  did  not 
alter  it."  It  was  held  erroneous.  State 
v.  Flye,  26  Maine  812. 


VII.  Evidence  respecting  Character. 

101.  In  criminal  charges,  the  pris- 
oner's character  cannot  be  put  in  issue 
by  the  State,  unless  he  opens  the  door 
by  giving  testimony  to  it ;  but  it  is  not 
a  conclusion  of  law,  that  from  his 
silence  the  iury  are  to  believe  he  is  a 
man  of  bad  character.  State  v.  ONeal, 
7  Iredell's  R.  251. 
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102.  Where  no  evidence  of  general 
character  has  been  given,  the  subject 
of  character  is  not  one  for  the  consid- 
eration of  the  jury.  Per  Beardsley,  J. 
The  People  v.  Bodine,  1  Denio  282. 

103.  The  party  impeaching  a  wit- 
ness, should  inquire  of  the  attacking 
witness,  whether  he  has  the  means  of 
knowing  the  general  character  of  the 
witness  impeached.  The  State  v.  O'- 
Neal, .4  Iredell  88. 

104.  He  may  answer  that  question 
without  saying  that  he  know*  what  a 
majority  of  the  neighbors  say  of  that 
witness.  Such  is  not  the  only  means 
of  acquiring  a  knowledge  of  general 
character,    lb. 

105.  But  the  attacking  witness  can- 
not be  asked  by  the  party  introducing 
him,  simply,  "in  what  estimation  the 
witness  impeached  was  held  in  his 
neighborhood."    lb. 

106.  Where  a  witness  is  impeached 
on  the  ground  of  bad  character,  evi- 
dence may  be  given  of  previous  state- 
ments made  by  the  witness,  consistent 
with  his  testimony  on  the  trial.  The 
State  v.  Dove,  10  Iredell's  R.  469. 

lOt.  Although  an  impeaching  wit- 
ness may  be  examined  as  to  the  gen- 
eral moral  character  of  the  witness  im- 
peached, and  also  as  to  his  character 
for  truth  when  on  oath,  and  when  not 
on  oath,  it  is  not  necessary  to  put  these 
questions  in  any  particular  order. 
lb. 

108.  The  case  of  the  State  v.  Benton, 
2  Dev.  and  Bat.  196  ;  State  v.  Ellington, 
7  Ire.  61,  State  v.  George,  8  Ire.  324  ; 
and  Stater.  Bostoell,  2  Dev.  209,  cited 
and  approved.    lb. 

109.  Good  character  is  evidence,  but 
not  strong,  in  favor  of  an  accused  in  an 
indictment  for  perjury.  Schaller  v. 
State,  14  Mo.  502. 

110.  Where  testimony  is  given  to 
impeaoh  the  general  character  of  a 
witness  for  truth,  the  inquiries  are  not 
confined  to  the  character  of  the  witness 
prior  to  the  suit,  but  extend  to  the  time 
of  the  examination  of  the  witness.  The 
State  v.  Howard,  9  N.  Hamp.  485. 

111.  The  proper  inquiries  are,  what 
is  the  general  reputation  of  the  witness 
as  to  truth,  and  whether  from  such 
general  reputation  the  person  giving 
testimony  would  believe  such  witness 


under  oath,  as  soon  as  men  in  general. 
lb. 

112.  On  cross  examination,  inquiries 
as  to  the  means  of  knowledge  of  the 
character  of  the  witness,  the  source  of 
reports  against  him,  how  generally  such 
reports  have  prevailed,  and  from  whom, 
and  when  they  heard  them,  are  compe- 
tent,   lb. 

113.  On  the  trial  of  a  prisoner  for  a 
rape,  proof  of  the  good  character  of  the 
female  is  admissible,  by  way  of  confirm- 
ing her  credibility  before  the  jury. 
Turney  v.  State,, $  S.  &  M.  104. 

114.  Where  a  defendant  has  of  his 
own  accord  put  his  character  in  issue, 
and  evidence  for  the  prosecution  has 
been  introduced  ;  held  that  the  ex- 
amination may  extend  to  particular 
facts.  The  Com.  v.  Robinson,  Thacher's 
Crim.  Gas.  230. 

115.  Where,  upon  the  trial  of  an  in- 
dictment, a  material  witness  for  the 
prisoner,  on  the  cross  examination  by 
the  counsel  for  the  prosecution,  ac- 
knowledged that  he  has  been  com- 
plained of  and  bound  over  upon  a 
charge  of  passing  counterfeit  money  ; 
held  that,  in  answer,  the  prisoner  -was 
called  to  give  evidence  of  the  wit- 
ness7 good  character  for  truth.  Carter 
v.  People,  2  Hill's  Rep.  317. 

116.  Where  evidence  touching  the 
general  character  of  the  party  is  ad- 
mitted, it  ought  manifestly  to  have 
reference  to  the  nature  of  the  charge 
against  him;  but  this  evidence  of  good 
character  in  relation  to  the  particular 
crime  charged,  seems  to  be  only  admis- 
sible in  cases  where  the  guilt  of  the 
party  accused  is  doubtful.  The  prose- 
cutor may  introduce  opposing  testi- 
mony, and  the  presumption  arising 
from  such  evidence  of  general  charac- 
ter, is  said  to  be  of  little  weight.  Mo- 
Daniel  v.  State,  8  Smedes  &  Marsh. 
401. 

117.  In  criminal  cases,  evidence  of 
previous  good  character  is  proper  for 
the  consideration  of  the  jury,  not  only 
where  a  doubt  exists  upon  the  other 
proof,  but  even  to  generate  a  doubt  as 
to  the  guilt  of  the  accused.  Felix  v. 
State,  18  Ala.  Rep.  720. 

118.  It  is  in  a  case  of  doubtful  facts 
or  to  rebut  the  legal  presumption  of 
guilt  arising  from  the  possession   of 
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stolen  articles,  that  a  good  character 
proved  in  Court  is  of  most  effect.  State 
v.  Ford,  3  Strobh.  517. 

119.  Where  the  defendant  put  his 
character  in  issue,  it  was  competent 
to  the  government  to  prove  that  it  was 
not  good,  subsequent  to  the  commission 
of  the  alleged  offence,  but  his  counsel 
contended  that  the  inquiries  should 
have  been  confined  to  the  period  an- 
terior to  the  supposed  commission  of 
the  offence  charged.  We  are  not 
aware  of  any  rule  to  that  effect.  Evi- 
dence of  a  bad  reputation  subsequent- 
ly acquired,  may  indeed  be  of  little 
weight,  but  still  it  will  have  some 
bearing,  as  commonly  the  descent  from 
virtue  to  crime  is  gradual.  Common- 
wealth v.  Saekett,  22  Pick.  394. 

120.  A  witness  called  to  sustain  the 
character  of  an  impeached  witness, 
testifying  that  he  has  known  him  for  a 
number  of  years,  and  that  he  knows 
his  associates,  but  is  not  acquainted 
with  his  general  character  for  truth 
and  veracity,  will  be  allowed  to  testify 
that  he  would  believe  him  on  his  oath. 
People  v.  Davis,  21  Wend.  309. 

121.  It  is  not  competent  in  a  criminal 
prosecution  to  give  evidence  of  the  bad 
character  of  the  prisoner,  where  no  evi- 
dence in  support  of  his  character  has 
been  introduced  by  him  ;  so  held  in  this 
case,  where  on  the  trial  of  an  indict- 
ment for  having  counterfeit  bank-bills 
with  the  intent  to  pass  them,  the  con- 
fession of  the  prisoner,  that  he  had  been 
a  convict  in  a  state  prison,  was  given 
in  evidence  on  the  part  of  theprosecu- 
tion.  People  v.  White,  14  Wend.  R. 
111. 

122.  Where,  upon  the  trial  of  an  in- 
dictment, no  proof  is  offered  as  to  the 
general  character  of  the  accused,  the 
law  assumes  that  it  is  of  ordinary  fair- 
ness.  Ackleyv.  People,  9  Barb.  609. 

123.  A  prisoner  on  trial  may  offer 
evidence  to  show  what  his  reputation  is, 
and  then  the  question  is  open  to  the 
prosecution  and  for  the  jury  to  deter- 
mine, like  other  controverted  facts. 
But  if  the  prisoner  elects  to  give  no 
evidence  on  the  subiect,  the  jury  are 
not  at  liberty  to  indulge  in  conjecture 
that  his  character  is  bad,  in  order  to 
infer  that  he  is  guilty  of  the  particular  I 
crime  alleged,    lb.  J 


124.  On  a  trial  for  murder,  evidence 
of  the  good  or  bad  character  of  the  de- 
ceased is  not  admissible,  except  in 
cases  where  the  killing  is  attended  by 
circumstances  to  create  a  doubt  of  its 
character.  Quesenberry  v.  State,  3  Stew- 
art's R.  308. 

125.  As  where  it  appears  that  the 
slayor  has  been  actuated  in  the  com- 
mission of  the  offence  by  the  principle 
of  self-defence,  or  by  Borne  other  faot 
that  would  excuse  the  offence,    lb. 

126.  So  the  rejection  of  evidence  of 
the  bad  character  of  the  slain  person 
is  not  error  where  the  record  does  not 
show  a  state  of  facts  to  warrant  its  ad- 
mission,    lb. 

1 27.  Where  the  person  injured  and  the 
principal  witness  on  a  trial  for  an  at- 
tempt to  commit  a  rape  was  deaf  and 
dumb,  and  the  public  prosecutor  offer- 
ed evidence  to  show  that  her  general 
character  for  truth  was  good,  it  was 
held  that  such  evidence  was  admissible, 
though  no  impeachment  of  her  charac- 
ter had  been  attempted.  State  v.  Be 
Wolf,  8  Conn.  93. 

128.  After  the  prisoner,  in  such  pros- 
ecution, had  attempted  to  throw  dis- 
credit on  the  testimony  of  the  principal 
witness  by  proving  that  she  had  given 
different  statements  of  the  transaction, 
and  after  she  had  sworn  that  she  con- 
cealed the  transaction  more  than  a  year, 
assigning  as  a  reason  for  so  doing,  the 
threats  and  influence  of  the  prisoner  and 
fear  of  him,  the  public  prosecutor  offered 
to  show  by  an  instructor  of  the  deaf  and 
dumb,  who  had  been  her  teacher,  that 
the  deaf  and  dumb  generally  have  a 
sense  of  inferiority  to  other  people,  and 
as  a  class  are  easily  intimidated  ;  that, 
they  are  credulous,  sincere  and  submis- 
sive, and  that  from  his  acquaintance 
with  the  witness,  he  believes  such  to 
be  her  character ;  it  was  held  that  such 
evidence  was  inadmissible,  as  opening  a 
door  for  inquiries  in  their  nature  inter- 
minable, without  producing  any  satis- 
factory results.    lb. 

129.  There  are  cases  of  circumstan- 
tial evidence,  where  the  testimony  ad- 
duced for  and  against  a  prisoner  is 
nearly  balanced,  in  which  a  good  char- 
acter may  be  very  important  to  a  man's 
defence  ;  a  stranger,  for  instance,  may 
be  placed  under  circumstances  tending 
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to  render  him  suspected  of  larceny,  or 
other  lesser  crime.  He  may  show  that 
notwithstanding  these  suspicions  cir- 
cumstances, he  is  esteemed  to  be  of 
perfectly  good  character  for  honesty  in 
the  community  where  he  is  known,  and 
that  may  be  sufficient  to  exonerate  him. 
Com.  v.  Webster,  5  Cush.  295. 

130.  Where  it  is  a  question  of  great 
and  atrocious  criminality,  the  commis- 
sion of  the  act  so  unusual,  so  out  of 
the  ordinary  course  of  things,  and  be- 
yond common  experience,  it  is  mani- 
fest that  the  offence  so  perpetrated, 
must  have  been  influenced  by  motives 
not  frequently  operating  upon  the  hu- 
man mind  ;  that  evidence  of  charac- 
ter, and  of  a  man's  habitual  conduct, 
under  common  circumstances,  must  be 
considered  far  inferior  to  what  it  is  in 
the  instance  of  accusations  of  a  lower 
grade.  Against  facts  strongly  proved, 
good  character  cannot  avail.  It  is, 
therefore,  in  smaller  offences,  in  such 
as  relate  to  the  actions  of  daily  and 
common  life,  as  when  one  is  charged 
with  pilfering  and  stealing,  that  evi- 
dence of  a  high  character  for  honesty 
will  satisfy  a  jury  that  the  accused  is 
not  likely  to  yield  to  so  slight  a  tempt- 
ation. In  such  case,  where  the  evi- 
dence is  doubtful,  proof  of  character 
may  be  given  with  good  effect.    lb. 

181.  But  still,  even  with  regard  to 
the  higher  crimes,  testimony  of  good 
character,  though  of  less  avail,  is  com- 
petent evidence  to  the  jury,  and  a  spe- 
cies of  evidence  which  the  accused  has 
a  right  to  offer.  But  it  behoves  one 
charged  with  an  atrocious  crime  like 
murder,  to  prove  a  high  character,  and 
by  strong  evidence  to  make  it  counter- 
balance a  strong  amount  of  proof  on 
the  part  of  the  prosecution.  It  is  the 
privilege  of  the  accused  to  put  his 
character  in  question  or  not.  If  he 
does,  and  offers  evidence  of  good  char- 
acter, then  the  prosecution  may  give 
evidence  to  rebut  and  counteract  it; 
but  it  is  not  competent  for  the  govern- 
ment to  give  in  proof  the  bad  charac- 
ter of  the  defendant,  unless  he  first 
opens  that  line  of  inquiry  by  evidence 
x)f  good  character.   lb. 


VIII.  Dying  Declaration  in  casks  op 
Murder — Declarations  in  other  cases. 

182.  As  to  dying  declarations,  when 
admissible,  vide  King  v.  Commonwealth, 
1  Virginia  Oases  78. 

138.  By  the  Common  Law,  the  decla- 
rations of  deceased  individuals,  in  pros- 
ecutions for  murder,  made  after  the  re- 
ception of  the  mortal  wound,  and  un- 
der the  declared  apprehension  of  death, 
are  admissible  as  evidence.  Woodside 
v.  State,  2  How.  665  ;  vide  Campbell  v. 
State,  11  Geo.  353  ;  Nelson  v.  State,  7 
Humph.  542  ;  Smith  v.  State,  9  Humph. 
9  ;  Hill  v.  Commonwealth,  2  Gratt.  594. 

134.  And  in  such  case  the  proof  of 
the  deceased's  expectation  of  death  is 
not  confined  to  his  declarations  ;  but 
the  fact  may  be  satisfactorily  estab- 
lished by  the  circumstances  of  the  case. 
Hill  v.  Com.,  2  Gratt.  594. 

135.  It  is  proper  that  the  Court 
should  first  ascertain  that  the  deceased 
expected  to  die,  before  his  dying  de- 
clarations are  permitted  to  be  given  in 
evidence  to  the  jury.     lb. 

136.  Where  the  dying  declarations 
of  one  deceased,  are  made  under  the 
belief  of  impending  death,  they  are 
competent  proof  to  go  to  the  jury,  either 
to  show  who  •  was  the  murderer,  or 
to  disclose  the  circumstances  under 
which  the  crime  was  committed.  Moore 
v.  State,  12  Ala.  764. 

137.  Where  dying  declarations  are 
made  under  the  belief  of  impending 
death,  and  are  inconsistent  with  each 
other,  it  is  the  duty  of  the  jury  to  con- 
sider them,  and  to  determine  which,  or 
whether  either  is  to  be  believed  ;  and 
if  the  charge  of  the  Court  takes  this 
duty  from  them,  or  if  the  Court  under* 
takes  to  determine  these  questions  for 
the  jury,  it  will  be  erroneous,    lb. 

138.  The  dying  declaration  of  a  hus- 
band is  competent  against  the  wife,  on 
her  trial  for  murder,  to  prove  her  guilt. 
lb. 

139.  Such  declarations  may  be  given 
in  evidence,  both  to  acquit  and  convict 
the  prisoner.    lb. 

140.  The  declaration  of  the  10th 
section  of  the  bill  of  rights,  that  the 
accused  sl^all  be  confronted  by  the  wit- 
nesses against  him,  &c,  does  not  do 
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away  with  the  common  law  principle 
that  the  declarations  in  extremis  of  the 
murdered  person  as  to  the  murder,  are 
admissible  in  evidence.  Woodside  v. 
Stale,  2  Howard  655. 

141.  Dying  declarations  are  admit- 
ted as  a  matter  of  necessity,  to  identi- 
fy the  prisoner,  and  establish  the  cir- 
cumstances of  the  res  gest»,  or  direct 
transactions  from  which  the  death  re- 
salts  ;  when  they  relate  to  former  and 
distinct  transactions,  they  do  not  seem 
to  come  within  the  principle  of  neces- 
sity. Quere — therefore,  whether  the 
subject-matter  of  the  declarations  of 
the  deceased,  namely,  that  the  prisoner 
had  two  or  three  times  before  tried  to 
kill  him,  would  have  been  admissible 
as  testimony.  Nelson  v.  State,  7  Humph. 
542 

142.  A  prima  fycie  case  of  the  moral 
consciousness  required,  should  be  ex- 
hibited to  the  Court  in  the  first  instance, 
as  preliminary  to  the  admission  of  the 
testimony.  This  done,  the  evidence 
should  be  received,  and  left  for  the 
jury  to  determine  whether  the  deceased 
was  really  under  the  apprehension  of 
death  when  the  declarations  were  made, 
which  they  might  infer  either  from  cir- 
cumstances, or  the  expressions  used. 
Campbell  v.  State,  11  Geo.  853  ;  Nelson 
▼.  State,  1  Humph.  542. 

143.  On  a  trial  for  the  murder  of  a 
wife  by  her  husband,  the  declarations 
of  the  deceased  made  in  extremis  as  to 
the  cause  of  her  death,  are  competent 
evidence  against  the  prisoner.  People 
v.  Green,  1  Denio  614. 

144.  And  of  this  the  judge  ia  to  de- 
termine alone,  without  the  aid  of  the 
jury,  for  the  jury  shall  not  hear  such 
declarations  till  the  judge  has  deter- 
mined that  they  are  dying  declara- 
tions ;  lest  peradventure  they  may 
control  their  judgment,  although  upon 
hearing  other  proof  they  may  become 
satisfied  that  they  were  not  dying  dec- 
larations.    Smith  v.  State,  9  Humph.  9. 

145.  It  is  dying  declarations,  as 
such,  that  are  admitted,  not  declara- 
tions which  may  be  dying  declarations 
or  not,  as  the  case  may  afterwards 
torn  out.     Smith  v.  State,  9  Humph.  9. 

146.  If  a  judge  permit  declarations 
of  a  deceased  person  to  go  before  the 
jury  as  dying  declarations,  and  the 


procf  does  not  show  satisfactorily  that 
they  were  such,  it  is  error.    lb. 

147.  On  the  trial  of  an  indictment 
for  murder,  the  declarations  of  the  de- 
ceased touching  the  homicide,  although 
he  does  not  state  at  the  time  that  he  is 
conscious  of  impending  death  ;  if  made 
under  such  circumstances  as,  in  the 
judgment  of  the  Court,  will  reasonably 
warrant  such  an  inference,  are  admis- 
sible in  evidence  as  dying  declarations. 
McLean  v.  State,  16  Ala.  612. 

148.  Where  the  deceased,  being  ask-, 
ed  "  who  shot  him  ?"  replied,  "  the  pris- 
oner ;"  the  declaration  is  complete, 
and  cannot  be  rejected,  because  from 
weakness  and  exhaustion  he  was  un- 
able to  answer  another  question  pro- 
pounded to  him  immediately  after- 
wards,   lb. 

149.  Dying  declarations  are  admissi- 
ble in  evidence,  whenever  their  sub- 
ject-matter has  reference  to  facts  and 
circumstances  which  would  constitute 
a  part  of  the  res  gestae.    lb. 

150.  Where  a  witness,  being  asked 
by  the  prisoner's  counsel  why  she  put 
a  particular  question  to  the  deceased 
just  before  his  death  ?  answered  that 
she  did  so  "  in  consequence  of  what  the 
prisoner  had  told  her  some  two  hours 
previous  f  this  will  not  authorize  the 
prisoner  to  give  in  evidence  his  con- 
versation with  the  witness  at  the  time 
referred  to.    lb. 

151.  The  prisoner  and  the  deceased 
having  had  a  difficulty  the  evening  be- 
fore the  homicide,  the  prisoner  threat- 
ened, that  between  the  setting  of  the 
sun  on  that  evening  and  its  rising  on 
the  next  day,  he  would  kill  the  deceas- 
ed. On  the  next  morning,  the  sun 
having  just  risen,  the  prisoner,  armed 
with  a  gun,  was  on  the  road  that  led 
to  the  house  of  the  deceased,  and  imme- 
diately before  he  shot  the  deceased, 
had  a  conversation  with  a  witness  who 
was  examined  upon  the  trial.  Held, 
that  if  the  witness,  without  objection 
on  the  part  of  the  prosecution,  is  per- 
mitted to  state  that  the  prisoner  in 
that  conversation  spoke  of  the  difficulty 
of  the  evening  before,  the  door  is  open- 
ed for  the  admission  of  the  entire  con- 
versation, and  it  is  error  to  exclude 
it,  so  long  as  the  other  portion  is  suf- 
fered to  remain  before  the  jury.    lb. 
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152.  In  order  to  make  the  declara- 
tions of  a  deceased  person  evidence  as 
"  dying  declarations,*'  it  is  not  neces- 
sary that  the  person  should  beinarticv- 
lo  mortis  (in  the  very  act  of  dying) ;  it 
is  sufficient  if  he  be  under  the  appre- 
hension of  impending  dissolution,  when 
all  motive  for  concealment  or  falsehood 
is  presumed  to  be  absent,  and  the  party 
is  in  a  position  as  solemn  as  if  an  oath 
had  been  administered.  State  v.  TUghr 
man,  11  Iredell  513. 

153.  A  witness  cannot  be  admitted 
to  state  that  "  he  thought  the  deceased 
thought  he  would  not  die  from  his 
wounds."  He  cannot  give  his  own 
opinion,  but  only  depose  to  the  state 
of  the  wounds  of  the  deceased,  and 
what  he  then  and  there  said  and  did, 
from  which  the  Court  may  decide  what 
he  thought  of  his  condition,     lb. 

154.  If  the  deceased,  at  the  time  he 
made  the  declarations,  was  in  fact  in  a 
condition  to  make  them  competent  "evi- 
dence, a  hope  of  recovery  at  a  subse- 
quent time  would  not  render  them  in- 
competent,   lb. 

155.  The  admission  of  dying  declara- 
tions as  evidence,  is  not  in  opposition 
to  that  part  of  the  Bill  of  Rights  which 
says,  that  "  in  all  criminal  prosecutions 
every  man  has  a  right  to  be  informed 
of  the  accusation  against  him,  and  to 
confront  the  accusers  and  witnesses 
with  other  testimony P    lb. 

156.  Quere.  Whether  declarations 
made  by  the  deceased  immediately  af- 
ter he  received  the  wound,  and  before 
he  had  time  to  fabricate  a  story, 
and  when  the  lis  mota  did  not  exist, 
may  not  be  given  in  evidence  as  a  part 
of  the  res  gesta.  Hill  v.  Cam.f  2  Gratt. 
594. 

157.  All  that  is  necessary,  to  make 
the  declaration  part  of  the  res  gesta, 
is  that  it  should  be  made  recently  after 
receiving  the  injury,  and  before  he  had 
time  to  make  up  a  story,  "  or  to  devise 
anything  for  his  own  advantage."     lb. 

158.  The  only  satisfactory  principle 
upon  which  the  dying  declarations  of  a 
person  deceased  can  be  admitted  to  es- 
tablish the  circumstances  of  his  death, 
appears  to  be,  that  they  were  made  at 
a  time  when,  in  the  mind  of  the  de- 
ceased, all  expectation  of  recovery 
was  yielded  up,  and  supplanted  by  the 


conviction  that  he  would  certainly  die 
by  reason  of  the  injury  received,  and" 
under  which  he  then  languished.  Dwnm 
v.  State,  2  Ark.  229. 

159.  And,  therefore,  to  warrant  the 
admission,  it  must  be  shown  in  the 
first  place  that  the  declaration  was 
made  under  apprehension  of  impending 
death,    lb. 

160.  And  this  may  be  collected  from 
the  nature  and  circumstances  of  the 
case,  although  the  declarant  did  not 
express  such  an  apprehension  ;  nor  is  it 
essential  that  the  party  should  appre- 
hend immediate  dissolution,     lb. 

161.  It  is  sufficient  if  he  apprehends 
it  to  be  impending  and  certain ;  and 
this  is  always  a  question  for  the  Court 
to  determine  upon  consideration  of  all 
the  surrounding  circumstances.     lb. 

162.  After  the  introduction  of  the 
proper  preliminary  evidence,  the  prose- 
cution is  entitled  to  put  in  evidence 
such  dying  declarations,  notwithstand- 
ing there  may  be  other  witnesses  by 
whose  testimony  the  same  facts  might 
be  shown,  which  are  sought  to  be  es- 
tablished by  dying  declarations.  Peo- 
ple v.  Green,  1  Parker's  Crim.  R.  302. 

163.  Where  declarations  are  offered 
against  a  defendant,  which  were  made 
by  one  most  mortally  wounded,  with 
regard  to  the  person  who  was  the  per- 
petrator of  the  injury,  and  the  facts 
which  attended  it,  prima  facie  evi- 
dence is  submitted  to  the  judge,  that 
they  were  made  under  a  consciousness 
of  impending  death,  and  then  the  evi- 
dence is  received  and  left  to  the  jury, 
to  decide  whether  the  deceased  was 
really  in  such  circumstances,  or  used 
such  expressions,  from  which  the  ap- 
prehension in  question  was  inferred. 
Com.  v.  Murray,  2  Ashmead  41  ;  Com. 
v.  Williams,  2  Ashmead  69;  People  v. 
Green,  1  Parker  Crim.  R.  11. 

164.  The  consciousness  of  death  is  a 
matter  that  may  be  inferred  by  the 
judge  from  the  nature  of  the  wound, 
or  state  of  illness,  or  other  circum- 
stances of  the  case,  though  the  deceas- 
ed might  not  have  expressed  any  ap- 
prehensions of.  danger,    lb. 

165.  Where  a  person  was  killed,  and 
evidence  of  the  agent  and  the  attend- 
ant facts  rested  on  circumstantial  tes- 
timony,   it  was    held   that    declara- 
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tions  of  the  deceased,  made  on  the 
day  before  his  death,  as  to  the  object 
and  purpose  of  a  contemplated  trip, 
which  he  did  take,  was  competent  on 
two  grounds  :  1.  Because  it  was  legal- 
ly cotemporaneous  with  the  main  fact, 
the  trip;  and  2.  Because  it  was  explan- 
atory of  a  conversation  had  in  the 
presence  of  the  accused.  Carroll  v. 
tike  State,  3  Humph.  315. 

166.  The  dying  declarations  of  a 
party  are  only  admissible  on  a  trial  for 
homicide,  where  the  death  of  the  de- 
ceased is  the  subject  of  the  charge, 
and  the  circumstances  of  the  death  are 
the  subject  of  the  dying  declarations. 
Lambert  v.  State,  23  Miss.  R.  823. 

161.  A  preliminary  fact,  essential  to 
be  proved  before  their  admission,  is 
that  they  were  made  under  a  sense  of 
impending  dissolution.  This  prelimi- 
nary proof,  and  the  proof  of  the  cir- 
cumstances under  which  the  declara- 
tions were  made,  are  to  be  shown  to 
the  judge,  who  is  the  exclusive  judge 
of  their  admissibility,  in  'the  same  man- 
ner as  the  preliminary  proof  of  docu- 
ments, and  the  competency  of  witnesses, 
is  always  addressed  to  the  Court. 
lb. 

168.  If  the  declarant,  by  reason  of 
infancy,  or  imbecility  of  mind,  tender 
age,  or  a  disbelief  in  a  future  state  of 
accountability,  would  have  been  ex- 
cluded as  a  witness  while  living,  his 
dying  declarations  would,  for  like 
causes,  be  rejected  by  the  Court. 
lb. 

169.  An  oath  derives  the  value  of  its 
sanction  from  the  religious  sense  of  the 
party's  accountability  to  his  Maker, 
and  the  deep  impression  that  he  is 
soon  to  render  him  his  final  account ; 
the  danger  of  immediate  and  impend- 
ing death,  and  the  belief  of  the  party 
therein,  is  equivalent  to  this  sanction. 
lb. 

110.  Where  T.  and  L.  were  at  vari- 
ance with  each  other  about  a  dividing 
line  between  their  land,  and  L.  killed 
T.  and  upon  the  trial  of  this  cause,  O. 
was  proposed  to  be  introduced  as  a 
witness  to  prove  he  had  surveyed  the 
land,  and  where  the  line  ran,  which  was 
objected  to  by  the  counsel  for  the  ac- 
cused ;  but  after  H.,  the  county  sur- 
veyor, had  been  introduced  by  the  ac- 


cused, to  prove  that  he  had  run  the  line 
between  T.  and  L.  ;  it  was  held  that  it 
was  competent  for  the  State  to  examine 
G.,  to  prove  the  fact  of  a  previous  sur- 
vey of  the  line  by  him,  as  a  surveyor. 
lb. 

111.  Where,  in  a  case  of  murder  by 
poisoning,  the  deceased,  on  the  third 
day  of  her  illness,  stated  to  her  female 
attendant  that  she  expected  to  die,  be- 
cause she  was  poisoned ;  and  also 
made  a  similar  statement  at  a  subse- 
quent time,  and  at  no  time  was  of  opin- 
ion that  she  might  recover  ;  her  decla- 
rations, made  after  the  third  day  of  her 
illness,  down  to  the  time  of  her  death, 
on  the  twelfth  day  of  her  illness,  were 
received  as  evidence,  although  it  did 
not  appear  that  either  of  her  attending 
physicians  had  informed  her  she  was 
going  to  die  ;  and  although  it  appeared 
that  one  of  her  physicians,  notwith- 
standing the  cause  of  her  illness,  had 
spoken  to  her  encouragingly  of  her 
prospect  of  recovery.  Tkt  People  v. 
Grw«2^Parker,s  Crim.  R.  299. 

172.  Where,  under  the  direction  of 
the  attending  physician  and  in  his  pres- 
ence, W.  told  the  deceased,  on  the  day 
before  her  death,  that  she  could  not 
live  ;  whereupon,  the  deceased  request- 
ed the  physician  to  hear  a  communica- 
tion that  she  wished  to  make,  and  with 
his  consent  she  proceeded  to  give  a  his- 
tory of  the  conduct  of  the  accused  dur- 
ing her  illness,  tending  to  show  that 
he  had  several  times,  during  such  ill-* 
ness,  administered  arsenic  to  her  ;  held 
that  such  communication  was  admissi- 
ble, as  her  dying  declaration.  People 
v.  Green,  1  Parkers  Crim.  R.  11. 

173.  Dying  declarations  of  a  person 
who  has  been  killed,  which  were  made 
in  reference  to  the  circumstances  which 
caused  his  death,  are  to  be  received 
with  the  same  degree  of  credit  as  the 
testimony  of  the  deceased  would  have 
been,  had  he  been  examined  on  oath. 
Green  v.  State,  13  Mo.  382. 

174.  Where  a  person  received  a 
mortal  wound,  and  was  unable  in 
consequence  of  the  wound,  for  the 
greater  part  of  the  interval  which 
elapsed  before  his  death,  to  speak  at 
all,  and  when  able  to  speak  only  able, 
to  utter  a  short  word  or  two,  yet  re- 
taining his  perfect  senses  and  under- 
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standing,  and  being  under  apprehen- 
sions of  his  approaching  death,  was 
asked,  "  Did  A.  strike  you  first  V  to 
which  he  replied,  "  Yes,  sir."  "  Did  A. 
stab  you  ?w  to  which  he  also  replied, 
"  Yes,  sir."  "  Do  you  think  you  are 
going  to  die  ?"  to  which  he  again  an- 
swered, "  Yes,  sir  ;"  he  was  then  asked 
a  fourth  question ;  but  it  not  appear- 
ing what  it  was,  or  whether  it  had  any 
relation  to  the  subject,  or  what  inter- 
val after  the  three  first  it  was  put. 
Held  that  these  were  stfch  death-bed 
declarations,  being  distinct  and  com- 
petent in  themselves,  as  were  admissi- 
ble in  evidence  on  the  trial  of  A.  for 
the  homicide.  Van9  case,  3  Leigh 
786. 

175.  But  where  it  had  appeared  that 
the  declarations  were  intended  by  the 
dying  man  to  be  connected  with  and 
qualified  by  other  statements,  and  with 
them  to  form  an  entire  complete  nar- 
rative, and  that,  before  the  disclosure 
was  fully  made,  it  had  been  interrupt- 
ed and  the  narrative  left  unfinished  ; 
held  that  such  partial  declarations 
would  not  have  been  admissible  evi- 
dence,   lb. 

176.  The  objection  that  the  ques- 
tions put  were  leading,  is  not  strictly 
applicable  in  such  a  case.    lb. 

177.  Where,  on  the  same  day  th$ 
mortal  stroke  had  been  given,  a  wit- 
ness told  the  deceased  that  he  thought 
his  deposition  ought  to  be  taken,  as  in 
the  opinion  of  the  witness  he  must  in- 
evitably die  before  morning ;  the  de- 
ceased replied  he  thought  so,  too  ;  af- 
terward the  deceased  exclaimed,  "  0, 
Lord,  I  shall  die  soon  !"  His  declara- 
tions were  reduced  to  writing,  read 
over  to  him  twice,  and  signed  by  him. 
The  attending  physician,  on  the  even- 
ing previous,  had  held  out  to  the  de- 
ceased some  hope  of  recovery,  but  told 
him  his  chance  was  bad.  The  deceas- 
ed lived  some  ten  days  after  making 
the  declaration.  Held  that  the  de- 
clarations could  be  received  under 
the  circumstances.  Mc Daniel  v.  State, 
8  Smed.  &  Marsh.  401. 

178.  Where  the  declarations  were 
made  some  eleven  days  before  death, 
at  a  time  when  the  surgeon  did  not 
think  the  case  hopeless,  and  told  the 
patient  so ;  but  the  patient  thought 


otherwise,  the  declarations  were  re- 
ceived. McDanid  v.  State,  8  Smed. 
&  Marsh.  R.  401. 

179.  In  the  case  of  murder,  the  sub- 
stance of  the  dying  declarations  of 
the  deceased  may  be  proved.  Ward 
v.  State,  8  Blackf.  R.  101. 

180.  Where  the  prisoner  was  in- 
dicted for  murder,  in  killing  another  in 
a  quarrel  respecting  a  division  fence, 
and  on  the  cross-examination  of  a  gov- 
ernment witness  upon  the  trial,  it  ap- 
peared that  the  deceased  once  said 
that  according  to  the  survey  of  A.,  the 
fence  stood  upon  the  land  of  the  ac- 
cused ;  but  that  he  did  not  believe  that 
survey  was  correct,  because  B.  after- 
wards made  the  survey,  and  according 
to  that,  the  fence  stood  on  deceased's 
land  ;  held  that  B.  might  be  offered  as 
a  witness  to  prove  that  he  had  made 
the  survey  as  stated  by  deceased. 
Lambeth  v.  State,  23  Miss.  (1  Cush.) 
322. 

181.  In  the  trial  of  an  indictment  for 
murder,  when  the  dying  declaration  of 
the  deceased  is,  that  "  A.  B.  has  shot 
me,  or  has  killed  me,"  the  Court  must 
presume,  prima  facie,  that  the  deceased 
intended  to  state  a  fact  of  which  he 
had  knowledge,  and  not  merely  to  ex- 
press an  opinion.  The  jury  must  judge 
of  the  weight  of  this  as  of  other  evi- 
dence, by  the  accompanying  circum- 
stances. If  he  merely  meant  to  ex- 
press his  opinion  or  suspicion,  as  an 
inference  from  other  facts,  the  jury 
should  disregard  it  as  evidence  in 
itself.  State  v.  Arnold,  13  Iredell's  R. 
184. 

182.  On  the  trial  of  an  indictment 
for  murder,  the  affidavit  of  the  deceas- 
ed, though  not  taken  according  to 
the  act  of  1715,  is  competent  and 
proper  evidence  as  a  dying  declaration. 
lb. 

183.  The  sixth  article  of  the  amend- 
ments to  the  Constitution  of  the  United 
States,  which  provides  that  in  all 
criminal  prosecutions  the  accused 
shall  be  confronted  with  the  witnesses 
against  him,  is  not  violated  by  the  ad- 
mission in  evidence  of  the  dying  de- 
clarations of  the  deceased,  on  the 
trial  of  a  prisoner  charged  with  the 
homicide.  Campbell  v.  State,  11  Geo. 
353. 
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184.  When  the  dying  declarations  of 
a  slave  are  offered,  the  danger  of  im- 
pending d4ath  is  considered  equivalent 
to  the  sanction  of  an  oath,  and  slaves 
are  presumed  to  have  a  sense  of  relig- 
ious accountability.  Lewis  v.  State, 
9  Smedes  &  Marsh.  115. 

186.  Where  the  deceased,  when  first 
discovered  after  the  wound  was  inflict- 
ed, exclaimed,  "O,  my  people,"  but 
said  nothing  else,  which  indicated  the 
apprehension  of  immediate  death,  this 
was  not  sufficient ;  it  indicated  alarm 
and  suffering,  but  showed  no  sense  of 
approaching  dissolution,    lb. 

186.  It  is  the  belief  of  the  declarant 
that  his  wound  is  mortal,  and  that  his 
account  with  time  is  to  be  speedily 
closed,  that  renders  his  declarations 
admissible.  It  matters  not  how  this 
belief  is  manifested,  whether  by  words 
or  conduct,  or  by  an  accurate  percep- 
tion of  his  true  situation  ;  yet  its  ex- 
istence must  be  shown  in  some  way. 
lb. 

187.  Where  on  an  indictment  for  mur- 
der the  dying  declarations  of  the  mur- 
dered man  were  offered  in  evidence,  and 
the  witness  who  proved  the  precise 
words  used  by  the  dying  man  was 
asked  whether  "the  deceased  did  not 
so  express  himself  as  to  convey  the 
idea  that  it  (what  the  deceased  stated) 
was  a  mere  opinion,  and  not  a  thing 
within  the  actual  knowledge  of  the 
deceased.;"  it  was  held  that  inas- 
much as  the  witness  gave  the  exact 
words  used  by  the  deceased,  it  was 
for  the  jury  to  judge  of  their  import, 
and  that  the  witness  could  not  answer 
the  question ;  though  it  seems  it 
would  be  otherwise  if  the  witness 
were  detailing  merely  the  substance  of 
what  the  deceased  said,  and  not  giv- 
ing his  exact  words.  Nelms  v.  State, 
13  Smedes  &  Marshall's  R.  500. 

188.  The  awful  situation  of  the  party 
in  prospect  of  immediate  dissolution  is 
supposed  to  be  as  powerful  on  the 
conscience  as  the  obligation  of  an 
oath.  Such  evidence  is  only  admissible 
under  a  rule  of  necessity,  and  consti- 
tutes the  only  case  in  which  evidence 
is  admissible  against  the  accused  with- 
out the  opportunity  of  a  cross-examina- 
tion,   lb. 

189.  The  declarations  of  a  deceased 


person  that  he  was  poisoned  by  certain 
individuals,  not  made  immediately 
previous  to  his  death,  but  at  a  time 
when  he  despaired  of  his  recovery,  and 
felt  assured  his  disease  would  prove 
fatal,  are  admissible  m  dying  declara- 
tions.    State  v.  Poll,  I  Hawk.  442. 

190.  When  a  common  design  is 
proven,  the  ad  of  one  in  furtherance  of 
that  design  is  evidence  against  his 
associates,  but  the  declarations  of  one  of 
the  parties  can  be  received  only  against 
himself,    lb. 

191.  In  case  of  homicide,  declarations 
by  one  mortally  wounded,  and  who  is 
conscious  of  his  condition,  are  admis- 
sible in  evidence,  both  as  to  who  was 
the  perpetrator  of  the  injury,  and  the 
facts  which  attended  the  transaction. 
Campbell  v.  State,  11  Geo.  353. 

192.  A  copy  of  dying  declarations 
taken  down  in  writing  by  the  examin- 
ing magistrate,  though  such  declara- 
tions would  have  been  evidence  had 
they  been  sworn  to  by  the  magistrate, 
is  inadmissible.  Beets  v.  State,  1 
Meig.  106. 

193.  A  written  statement  taken  by 
a  magistrate,  is  admissible  as  second- 
ary evidence,  if  the  magistrate  swear 
that  he  cannot  recollect  the  statement 
of  the  deceased.    lb. 

194.  If  a  dying  person  either  declare 
that  he  knows  his  danger,  or  it  is 
reasonably  to  be  inferred  from  the 
wound  or  state  of  illness  that  he  was 
sensible  of  his  danger,  the  declarations 
are  good  evidence.  Anthony  v.  State, 
1  Meig.  265. 

195.  The  Bill  of  Rights  cannot  be 
construed  to  prevent  declarations  prop- 
erly made  in  articulo  mortis  from 
being  given  in  evidence  against  de- 
fendants in  cases  of  homicide,    lb. 

196.  The  declaration  of  a  person 
wounded  and  bleeding,  that  the  de- 
fendant had  stabbed  her,  made  im- 
mediately after  the  occurrence,  though 
with  such  an  interval  of  time  as  to  allow 
her  to  go  from  her  own  room  up  stairs 
into  another  room,  is  competent  to  be 
put  in  evidence  after  her  death,  as  a  part 
of  the  res  gestn.  The  Com.  v.  McPike, 
3  Cush.  181. 

197.  Upon  the  trial  of  one  for  mur- 
der, it  is  not  competent  to  prove  the 
declarations  of  a  third  person  tending 


Digitized  by 


Google 


154 


EVIDENCE. 


Dying  Declaration  in  Oases  of  Murder ;  Declarations  in  other  Cases. 


to  the  conclusion  that  he  was  guilty  of 
the  murder,  and  not  the  prisoner,  as 
evidence  in  exculpation  of  the  prisoner, 
if  such  third  person  examined  as  a 
witness,  had  implicated  the  prisoner  by 
his  testimony;  i^might  have  been  re* 
ceived  for  the  purpose  of  discrediting 
him,  but  was  not  competent  testimony 
to  establish  the  innocence  of  the  pris- 
oner by  fixing  the  crime  upon  the  de- 
clarant Smith  v.  State,  9  Ala.  Rep. 
990. 

198.  Where,  the  evidence  having 
closed  in  behalf  of  the  State,  the  de- 
fendant proposed  to  prove  by  A.  EL,  his 
son,  that  he  (witness)  said  to  his  fa- 
ther, as  the  deceased  approached  the 
house  where  the  homicide  took  place, 
"Yonder  comes  John  Anderson,  and 
he  will  kill  you,*'  the  Court  refused 
to  admit  the  latter- portion  of  the  an- 
swer ;  held  that  such  refusal  was  prop- 
er. Hudgin*  v.  State,  2  Kelly's  Rep. 
178. 

199.  In  a  case  of  murder,  a  witness 
for  the  State,  on  his  examination  in 
chief,  testified,  that  on  the  day  upon 
which  the  crime  was  charged  to  have 
been  committed,  he  met  the  accused  a 
half  mile  from  the  house,  and  that  he 
had  blood  upon  his  hands,  and  upon 
cross-examination  the  witness  stated 
that  the  accused  was  coming  from  his 
own  house  at  the  time  spoken  of,  and 
directed  witness'  attention  to  the  con- 
dition of  his  hands  :  the  Court  there- 
upon refused,  upon  a  question  in  behalf 
of  the  accused,  for  the  purpose,  to  per- 
mit the  witness  to  state  what  the  accus- 
ed said,  when  he  showed  the  blood 
upon  his  hands.  It  was  held  that  to 
have  allowed  the  question  to  have  been 
answered,  would  not  have  been  short 
of  allowing  the  defendant  to  make  evi- 
dence for  nimself,  and  the  statement 
was  therefore  properly  rejected.  Scaggi 
v.  State,  8  Smedes  &,  Marshall's  Rep. 
122. 

200.  Declarations  are  admitted  in 
evidence  as  part  of  res  gestae,  only 
upon  the  presumption  they  elucidate 
the  facts  with  which  they  are  connect- 
ed, having  been  made  without  premed- 
itation or  artifice,  and  without  a  view 
to  the  consequences.    lb. 

201.  Declarations  constituting  a  part 
of  the  res  gestae*  are  admissible  in  evi- 


dence.    Kirby  v.    the  State,  7  Yerg. 
259.     Evan*  v.  Jones,  8  Yerg.  461.     . 

202.  Where  two  or  more  persons  are 
associated  together  for  the  same  illegal 
purpose,  any  act  or  declaration  of  one 
of  the  parties,  in  reference  to  the  com- 
mon object,  and  forming  a  part  of  the 
res  gestae,  may  be  given  in  evidence 
against  the  others.  American  Fur  Com- 
pany v.  the  United  State*t  2  Peter's 
R.  358. 

203.  It  is  error  to  admit  evidence  of 
dying  declarations  without  first  finding 
that  the  deceased  was  conscious  of  his 
condition  when  making  them.  Mont- 
gomery v.  State,  11  Stan.  O.  Rep.  424. 

204.  It  is  not  error  to  allow  a  wit- 
ness to  state  the  substance  of  compe- 
tent dying  declarations,  although  he 
may  not  be  able  to  give  the  precise 
words.    lb. 

205.  On  the  trial  of  an  indictment 
for  incest,  alleged  to  have  been  com* 
mitted  by  a  father  with  his  daughter, 
the  declarations  of  the  accused  are 
competent  upon  the  question  of  consan- 
guinity. The  People  v.  Hariden,  1  Park- 
er's Crim.  Rep.  344. 

206.  Where  declarations  were  re- 
ceived in  evidence  as  having  been 
made  in  the  presence  of  a  person  who 
was  partially  intoxicated,  and  not  con* 
tradicted  by  him,  it  was  properly  sub- 
mitted to  the  jury  to  ascertain  whether 
the  party  was  too  much  intoxicated  to 
understand  the  statement  when  made. 
The  State  v.  Perkhu,  8  Hawks.  3)7. 

207.  Where  a  defendant  was  in- 
dicted for  discharging  a  gun  at  a  per- 
son and  wounding  him,  and  the  per- 
son injured  was  a  witness  on  the  tri- 
al, and  it  appeared  that  the  affray 
took  place  on  the  premises  of  the  de- 
fendant ;  held  that  the  defendant  might 
prove  the  declarations  of  the  witness, 
made  while  on  his  way  to  the  place  where 
the  affray  happened— the  witness  upon 
being  inquired  of  on  cross-examina- 
tion having  denied  thorn— and  whether 
such  declarations  and  the  acts  of  the 
witness,  while  going  to  the  place,  might 
not  be  proved  without  inquiry  on  cross- 
examination,  as  showing  the  intent 
with  which  he  went  there,— qucre. 
State  v.  Goodrich,  19  Vermont  R.  116. 

208.  On  such  indictment,  evidence 
might  be  proper  of  previous  threats 
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made  by  the  witness  as  to  the  defend- 
ant, and  of  previous  affrays  between 
them,  if  so  connected  with  the  affray  in 
question  as  to  have  any  tendency  to 
show  that  the  defendant,  at  the  time, 
had  just  cause  of  alarm,  and  to  fear 
serious  injury  to  his  person  or  property. 
But  in  a  case  which  is  so  indefinitely 
stated  upon  the  bill  of  exceptions  as  to 
leave  it  uncertain  how  far  evidence 
offered  was  admissible,  the  presump- 
tion will  not  be,  that  there  was  error 
in  the  Court  below  in  rejecting  the 
evidence.    lb. 

209.  On  a  criminal  prosecution,  a 
witness  for  the  Commonwealth  testi- 
fied, that  having,  in  a  conversation  with 
the  accused,  expressed  his  entire  con* 
viction  of  a  particular  fact,  the  accused 
admitted  the  fact,  which  in  its  nature 
tended  strongly  to  establish  his  guilt, 
but  made  an  explanatory  statement 
(which,  if  taken  as  true,  would  excul- 
pate him),  the  accused  then  offered  to 
show  that  he  had  previously,  and  under 
different  circumstances,  made  the  same 
declaration  to  another  person  ;  held  that 
such  proof  was  inadmissible.  Ear- 
hart*  case,  9  Leigh  611. 

210.  In  a  prosecution  for  a  rape,  the 
statements  made  by  the  female  imme- 
diately after  the  transaction,  may  be 
given  in  evidence  to  corroborate  her 
testimony  given  in  Court.  Laughlin 
v.  State,  18  Ohio  99. 

ill.  One  man  cannot  be  affected  by 
the  speeches  of  another  until  it  is 
proved  that  they  were  engaged  in  a 
common  enterprise ;  that  being  proved, 
the  words  of  one  are  evidence  against 
the  other,  but  not  conclusive.  Maione 
v.  State,  8  Ga.  Rep.  408. 

212.  Declarations  made  by  one  of 
the  party  in  pursuance  of  the  common 
object,  are  evidence  against  the  rest, 
who  are  as  much  responsible  for  all 
that  is  Maid  and  done  by  their  associates 
in  carrying  into  effect  the  concerted 
plan,  as  if  it  had  been  pronounced  by 
their  qwn  voice  or  executed  by  their 
own  hand.    lb. 

213.  Where  the  declarations  of  an 
accused  are  given  in  evidence,  the  jury 
ought  to  take  the  whole  into  consider- 
ation, and  may  reject  those  in  his  favor 
and  believe  those  tending  against  him. 
€htm  v.  State,  13  Mo.  382. 


214.  To  make  the  action  and  decla- 
rations of  a  conspirator  in  furtherance 
of  the  common  object,  consistent  evi- 
dence  against  a  conspirator,  it  is  suf- 
ficient that  the  conspiracy  has  been, 
proved  by  a  witness  who  is  competent ; 
the  Court  will  not  decide  on  his  credi* 
bility.  Com.  v.  Crowinshield,  10  Pick. 
Rep.  497. 

215.  The  declaration  of  an  accused 
cannot  be  given  in  evidence  in  his 
favor  for  the  purpose  of  drawing  out 
the  reply  of  the  witness  to  whom  they 
were  made,  unless  they  form  a  part  of 
a  conversation  put  in  evidence  by  the 
State.     Campbell  v.  the  Statef  23  Ala.  44. 

216.  General  rules  as  to  what  decla- 
rations of  a  party  constitute  part  of  the 
res  gestn  stated,  and  cases  illustrative 
of  them  referred  to.  Cornelius  v.  State, 
7  Bng.  782. 

217.  In  this  case  the  defendant  was 
indicted  for  larceny  of  a  cow,  belong- 
ing to  one  of  his  neighbors.  The  State 
proved  by  two  witnesses,  that  on  a  cer- 
tain night  they  secreted  themselves 
near  the  cow-pen  of  defendant,  having 
heard  that  the  cow  in  question  had  been 
penned  with  his  cattle  on  that  evening, 
and  that  between  midnight  and  day  the 
defendant  and  his  negro  boy  came  to 
the  pen  with  a  torch-light,  killed  the 
cow,  and  were  about  to  commence  skin- 
ning her,  when  witness  arrested  de- 
fendant ;  the  defendant  then  offered  to 
prove  that  on  the  night  the  cow  was 
killed,  after  his  cattle  were  turned  into 
the  pen,  and  before  the  family  and  oth-, 
ers  at  his  house  went  to  bed,  he  declared 
openly  in  his  family,  and  in  the  pres- 
ence of  visitors,  that  he  was  going  to 
kill  the  cow  before  day,  and  take  her 
to  the  neighboring  town  to  market; 
and  deelared,  at  the  same  time,  that  he 
received  a  message  from  the  owner  of 
the  cow,  which  authorized  him  to  kill 
the  cow  and  pay  for  her— that  these 
declarations  were  made  to  some  three 
or  four  grown  white  persons,  who  were 4 
at  his  house  at  the  time,  as  well  as  di- 
rections given  to  the  negroes  in  refer- 
ence to  the  matter.  Held,  that  under 
all  the  circumstances,  these  decla- 
rations of  defendant  constituted  part 
of  the  res  gest®,  and  were  competent 
evidence  to  show  the  intention  of  de- 
fendant in  killing  the  cow.    lb. 
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218.  The  defendant  further  proposed 
to  prove  byS.,  that  a  short  time  before 
the  cow  was  killed,  she  heard  W.,  who 
was  then  living  with  defendant,  tell 
him  that  he  had  been  down  to  the  res- 
idence of  the  owner  of  the  cow;  and 
that  the  owner  had  told  him  to  tell  de- 
fendant that  the  cow  had  been  running 
about  his  (defendant's)  place  the  win- 
ter before,  and  that  if  she  returned  he 
was  at  liberty  to  kill  her  ;  and  that 
after  receiving  this  message  the  de- 
fendant openly  declared  his  intention 
of  killing  the  cow.  It  waB  further 
shown  that  defendant  had  been  unable 
to  procure  the  attendance  of  W.  as  a 
witness.  Held  that  S.  was  a  compe- 
tent witness  to  prove  the  delivery  of 
the  message  to  defendant — that  it  was 
immaterial  whether  the  message  was 
true  or  false,  if  defendant  acted  on  it 
in  good  faith  ;  and  that  a  person  who 
heard  the  message  delivered  to  defend- 
ant, was  as  competent  to  prove  its  de- 
livery to  him  as  the  person  who  de- 
livered it.    lb. 

219.  The  defendant  proved  by  M.,  a 
resident  of  the  neighboring  town,  that 
on  the  day  before  the  cow  was  killed, 
he  had  engaged  to  deliver  him  beef  on 
the  next  morning,  and  then  proposed 
to  prove  by  M.  that  he  told  him  he 
had  no  beef  of  his  own,  but  that  there 
was  one  at  his  house  belonging  to  one 
of  his  neighbors,  which  he  would  kill 
and  pay  for,  and  that  he  had  permission 
from  the  owner  to  do  so.  Held,  that 
under  .all  the  circumstances  in  proof, 
these  declarations  of  defendant  to  M. 
should  go  to  the  jury  as  part  of  the  res 
gestae  explaining  the  intention  and  mo- 
tives of  defendant  in  killing  the  cow, 
lb. 

220.  It  is  sufficient  to  admit  a  wit- 
ness to  prove  a  conversation  of  the  de- 
fendant, when  he  says  he  can  state  all 
that  passed  on  the  occasion  when  that 
conversation  occurred,  whether  relative 
to  that  controversy  or  any  other  sub- 
ject. It  is  not  necessary  for  him  to  be 
able  to  state  all  the  conversations  of 
the  defendant  which  he  heard  before  or 
after  the  conversation  offered  to  be 
given  in  evidence.  Stale  v.  Cowan,  1 
Iredell  239. 

221.  In  a  prosecution  for  rape,  .the 
declarations  made  by  the  injured  fe- 


male as  to  the  transaction,  immediately 
after  the  offence  was  committed,  may 
be  £iven  in  evidence  to  sustain  her 
testimony  given  in  court,  but  not  as  sub- 
stantial testimony  to  prove  the  commis- 
sion of  the  offence.  Joknson  v.  State, 
11  Ohio  Rep.  593. 

222.  Where  the  husband  and  wife 
were  jointly  indicted  for  receiving 
stolen  goods,  the  declarations  of  the 
wife,  though  criminating  both,  are  ad- 
missible in  evidence  to  prove  her  guilt, 
and  the  jury  must  take  care  that  they 
do  not  operate  to  the  prejudice  of  the 
husband.  Commonwealth  v.  Briggt,  5 
Pickering's  Rep.  429. 

223.  The  declarations  of  the  defend- 
ant are  admissible  in  evidence  on  the 
part  of  the  prosecution,  as  accompany- 
ing, explaining  and  characterizing  the 
acts  charged.  State  v.  Huntley,  3  Ire- 
deli  418. 

224.  It  is  a  general  rule  that  the 
declarations  of  a  party  accused  of  a 
crime  made  in  his  own  favor  after  the 
time  of  the  alleged  commission  of  the 
crime,  are  not  evidence  for  him.  State 
v.  Hildreth,  9  Iredell  440. 

225.  On  the  trial  of  a  defendant 
who  is  indicted  for  knowingly  having " 
in  his  possession  an  instrument  adapted 
and  designed  for  coining  or  making 
counterfeit  coin,  with  intent  to  use  it, 
or  cause  or  permit  it  to  be  used  in 
coining  or  making  such  coin,  it  was 
held  that  he  could  not  give  in  evidence 
his  declarations  to  an  artificer,  at  the 
time  he  employed  him  to  make  such  in- 
strument, as  to  the  purposes  for  which 
he  wished  it  to  be  made.  Common- 
wealth v.  Kent,  6  Mete.  Rep.  221. 


IX.  Confessions  and  Admissions  ;  when 
proper  Evidence. 

226.  In  a  case  where  a  slave,  charged 
with  crime,  and  threatened  by  a  party 
armed  with  guns,  that  if  he  did  not 
confess  he  would  be  hung,  made  a  con- 
fession of  his  guilt,  and  shortly  after- 
wards was  taken  before  a  magistrate, 
in  the  presence  of  some  of  the  same 
persons,  and  was  interrogated  by  the 
magistrate  as  to  his  guilt,  without  be- 
ing previously  cautioned  by  the  magia- 
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trate  of  the  effect. of  his  replies,  and 
again  made  confession  of  his  guilt ;  it 
was  held  that  the  last  confessions  of 
the  accused  were  inadmissible  as  evi- 
dence against  him.  Peter  v.  State,  4 
Smedes  &  Marshall's  Rep.  81. 

221.  The  general  rule  of  law,  upon 
the  subject  of  confessions,  is,  that  when 
made  under  the  influence  of  a  sufficient 
threat,  or  a  sufficient  promise,  they  are 
inadmissible  as  evidence.  So  it  has 
been  the  common  practice,  when  a  pris- 
oner has  been  once  induced  to  confess 
upon  a  promise  or  a  threat,  to  reject 
any  subsequent  confession  of  the  same 
or  like  facts,  though  at  a  subsequent 
time.     lb. 

228.  But  it  has  been  further  and 
frequently  held,  that  notwithstanding 
such  threat  or  promise  may  have  been 
used,  the  confession  is  admissible,  if 
made  under  such  circumstances  as  to 
create  a  reasonable  presumption  that 
the  threat  or  promise  had  no  influence, 
or  had  ceased  to  have  any  influence, 
upon  the  mind  of  die  party,    lb. 

229.  The  presumption  is,  that  the  in- 
fluence of  the  threats  continues,  and 
such  presumption  must  be  overcome. 
But  such  presumption  may  be  removed 
by  the  length  of  time  intervening  be- 
tween the  threats  and  the  examination, 
from  proper  warning  of  the  conse- 
quences of  such  confession,  or  from  any 
other  circumstances  that  might  reason- 
ably be  considered  sufficient  to  dispel 
the  fears  induced  by  the  threats,  lb. 
Vide  Com.  v.  Knapp,  10  Pick.  4*11  ; 
State  v.  Roberts,  1.  Dev.  259  ;  State  v. 
Gould,  5  Halsted  163.  . 

230.  There  must  be  very  clear  and 
strong  evidence  of  explicit  warning  by 
the  magistrate,  of  the  consequences  of 
confession,  after  the  fact  is  known  of 
the  existence  of  either  the  influence  of 
hope  or  fear  superinducing  confession  ; 
and  it  should  likewise  be  manifest,  that 
the  prisoner  understood  such  warning, 
before  his  subsequent  confession  could 
be  given  in  evidence.  Peter  v.  State, 
4  Smedes  &  Marsh.  31 ;  vide  Van  Buren 
▼•  State,  24  Miss.  512. 

231.  Confessions  should  be  received 
with  great  caution,  for  experience  has 
shown  that  they  often  mislead,  and 
sometimes  convict  an  innocent  person. 
U.  &  v.  Nott,  1  McLean's  Kep.  499. 


232.  Under  a  charge  of  a  highly 
criminal  offence,  the  mind  must  always 
be  agitated,  and  may  be  influenced  by 
hopes  or  apprehensions,  which  it  is 
difficult,  if  not  impossible,  sometimes 
to  comprehend.    lb. 

233.  To-make  a  confession,  therefore, 
evidence,  it  must  be  made,  so  far  as 
can  be  ascertained,  in  the  absence  of 
any  excitement  which  creates  a  hope 
to  obtain  favor,  or  to  avoid  a  threat- 
ened punishment,    lb.  v 

234.  But  the  Court,  in  such  cases, 
must  judge  of  the  motives  which  in- 
duce the  confession,  from  the  confession 
itself,  and  the  circumstances  under 
which  it  was  made.     lb. 

235.  Where,  on  an  indictment  for  rob- 
bery on  the  high  seas,  the  court  in- 
structed the  jury  that  certain  confes- 
sions of  the  prisoners,  reduced  to  writ- 
ing, and  not  produced  on  the  trial, 
ought  to  be  disregarded  by  the  jury, 
although  they  came  out  upon  direct 
interrogatories  of  the  cross-examining 
counsel  for  the  defence;  it  was  held, 
if  there  was  any  error  in  this  instruc- 
tion, it  was  favorable  to  the  prisoners, 
and  that  the  suppression  of  the  writ- 
ings afforded  no  presumption  of  law, 
but  of  fact  only,  in  the  case.  U.  S.  v. 
Gibert,  2  Sumner's  Rep.  19. 

236.  Where  the  persons  who  made 
the  confessions  were  not  identified,  but 
the  proof  was  only  that  some  did  con- 
fess, not  being  named  or  identified, 
such  confessions  could  not  be  applied 
to  any  particular  prisoner  as  proof  of 
his  guilt,  but  might  be  considered  by 
the  jury,  so  far  as  they  applied  to  the 
identification  of  the  piratical  vessel. 
lb. 

237.  Where  the  confession  of  an  ac- 
cused is  offered  in  evidence,  the  whole 
must  be  submitted  to  the  jury  ;  but  the 
whole  is  not  necessarily  to  be  taken  as 
true.     Breton'*  case,  9  Leigh.  633. 

238.  Where  a  prisoner  was  charged 
with  homicide,  and  was  taken  before  a 
committing  magistrate,  and  there 
sworn  to  tell  the  truth,  and  told,  "  if 
you  do  not  tell  the  truth  I  will  commit 
you;"  held  that  a  confession  thus 
drawn  out  was  inadmissible  on  the 
trial,  as  evidence  against  the  prisoner. 
Com.  v.  Harman,  4  Barr  269. 

239.  And  where  a  previous  confes- 
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sion  is  obtained  by  improper  means, 
any  subsequent  confession  given  on  its 
basis  is  inadmissible.    i$. 

240.  Where  a  confession  was  of- 
fered to  be  proved,  the  Court  allowed 
the  evidence  thus  offered  to  be  inter- 
rmpted  for  the  purpose  of  showing  that 
a  previous  confession  by  which  it  was 
induced,  was  obtained  by  improper 
means.    lb. 

241.  The  confessions  of  a  party 
freely  and  voluntarily  made,  are  to  be 
received  against  him  as  competent  evi- 
dence. The  difficulty  in  administering 
this  part  of  the  law,  is  not  so  much  in 
regard  to  the  rule,  as  in  the  application 
of  the  facts  to  the  rule  ;  in  other  words, 
in  ascertaining  froni  the  facts  and  cir- 
cumstances whether  the  confessions 
were  free  and  voluntary,  or  whether 
they  were  procured  by  the  influence  of 
another,  under  a  hope  of  favor  or  ad- 
vantage if  they  were  made,  or  fear  of 
harm  or  disadvantage  if  they  were 
withheld.  Com.  v.  Knagp*  10  Pick.  R. 
477. 

242.  Admissions  made  to  a  clergy- 
man are  admissible  as  evidence  in  a 
criminal  case,  if  not  made  to  him  in  his 
professional  character,  in  the  course  of 
discipline  enjoined  by  his  church.  Peo- 
ple v.  Gates,  13  Wend.  R.  31L 

243.  A  verbal  confession  of  guilt, 
made  by  a  person  accused  of  a  crime, 
if  induced  by  a  delusive  hope  of  im- 
punity excited  in  his  mind,  will  not  be 
received  in  evidence  ;  and  a  written 
examination  of  the  accused  made  by  a 
justice  within  a  few  hours  after  the 
verbal  confession,  will  also  be  inadmis- 
sible, upon  the  presumption  that  the 
•same  inducement  which  operated  upon 
his  mind  at  the  time  he  made  the  verbal 
confession,  might  have  continued  to 
operate  at  the  time  of  the  written  ex- 
amination. State  v.  Guild,  5  Halst.  R. 
163. 

244.  When  once  a  confession  under 
influence  is  obtained,  a  presumption 
arises  that  a  subsequent  confession  of 
the  same  nature  flows  from  the  like  in- 
fluence, and  such  presumption  ought  to 
be  overcome  before  the  confession  can 
be  given  in  evidence,    lb. 

245.  A  witness  swore  to  certain  con- 
fessions made  by  the  prisoner.  On  his 
cross-examination  he  stated  that  they 


were  through  fear.  Upon  being  inter- 
rogated by  the  Court  (prisoner's  coun- 
sel objecting)  as  to  the  nature  of  the 
threats,  it  turned  out  that  the  witness 
was  mistaken — that  he  misapprehended 
the  meaning  of  the  term  ;  held  that 
the  Court  was  right  in  prosecuting  the 
inquiry  which  he  did  in  order  to  ascer- 
tain whether  in  fact  any  threats  were 
used  ;  and  we  are  equally  clear  that  the 
statement,  when  made,  did  not  consti- 
tute such  a  threat  as  would  exclude  the 
confessions.  Wkaley  v.  State,  11  Geo. 
123. 

246.  Counsel  for  the  State  asked  a 
witness  what  the  defendant  said  about 
having  committed  similar  crimes  be- 
fore. The  question  was  objected  to,  but 
allowed  to  be  propounded.  The  an- 
swer was,  that  he  stated  that  it  had 
been  his  misfortune  for  a  considerable  ' 
time,  but  that  he  had  never  been  inter- 
fered with  before.  Held,  that  as  the 
answer  was  legal,  the  judgment  would 
not  be  reversed  because  it  was  elicited 
by  an  improper  question,    lb. 

247.  In  prosecution  for  concealing 
a  horse-thief,  it  is  not  competent  for  the 
prosecution  to  prove  the  confessions  of 
the  alleged  thief  in  the  presence  of  the 
defendant,  to  establish  the  fact  that  a 
horse  was  stolen.  Mormon  v.  State, 
5  Ohio  438. 

248.  Where  the  confession  of  a  de- 
fendant is  offered  in  evidence  in  con* 
nection  with  some  inducement  held  out 
to  him  to  make  it,  if  the  confession  is 
not  so  connected  with  the  indictment  as 
to  be  a  consequence  of  it,  it  is  to  be 
regarded  as  voluntary,  and  of  course 
admissible.  State  v.  Potter,  18  Conn.  R. 
166. 

249.  Therefore,  where  the  uncle  of  the 
accused  said  to  him,  on  the  10th  of  Feb- 
ruary, while  he  was  in  jail, ."  This  is  a 
sorrowful  thing  ;  the  people  don't  think 
you  are  guilty,  but  that  you  know  some- 
thing about  it  The  circumstances  are 
very  much  against  you."  On  the  two 
succeeding  days  he  said  that  other 
persons  were  associated  with  him  in 
the  commission  of  the  crime.  On  the 
17th  of  February  the  accused  said  to  a 
witness,  who  had  come  to  his  cell  at 
his  request,  that  he  was  in  such  dis- 
tress of  mind  that  he  could  no  longer 
eat,  drink  or  sleep,  or  get  rest  of  any 
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kind ;  that  he  could  no  longer  be  guilty 
of  accusing  innocent  blood— that  he 
alone  was  guilty  of  the  murder  in  ques- 
tion, and  wished  the  witness  to  go  and 
call  the  counsel  for  the  prosecution. 
They  came  to  the  prisoner's  cell,  ac- 
cordingly, and  one  of  them  inquired  of 
him  if  he  had  sent  for  him  ;  to  which 
the  accused  replied  that  he  had,  and 
that  he  desired  to  Bay  to  him  that  he 
alone  was  guilty  of  the  murder.  On 
being  questioned  why  he  had  accused 
others  of  a  participation  in  the  crime, 
he  replied  that  he  had  hoped  by  accus- 
ing others  he  might  escape  the  extreme 
penalty  of  the  law.  On  being  inquired 
of  if  any  one  had  held  out  to  him  any 
such  inducement,  he  replied  that  no 
one  had,  but  still  be  had  a  hope.  He 
then  proceeded  to  detail  the  particulars 
of  the  murder.  Held,  that  the  induce- 
ment held  out  to  him  by  his  uncle  on 
the  10th,  had  no  efficiency  in  drawing 
out  the  confessions  made  on  the  17th, 
and  consequently  they  were  voluntary 
and  admissible,     lb. 

250.  Where  an  accomplice  has  a 
promise  from  the  attorney-general,  that 
he  shall  not  be  prosecuted  if  he  will 
become  State's  evidence,  and  make  a 
full  disclosure,  and  upon  such  promise 
he  makes  a  confession,  but  afterwards 
refuses  to  testify ;  held  that  he  may 
be  put  upon  his  trial,  and  this  same 
confession  will  be  admissible  in  evi- 
dence against  him.  Com.  v.  Knapp,  10 
Pick.  418. 

251.  On  an  indictment  against  a  free 
white  citizen,  the  State  may  give  in 
evidence  the  confessions  of  a  negro, 
even  when  extorted  by  the  pain  of 
punishment,  provided  they  are  proven 
by  a  white  person,  not  as  independent 
testimony,  but  as  an  inducement,  and  in 
illustration  of  what  was  said  and  done 
by  the  accused,  he  being  present  and 
giving  his  consent  that  the  negro 
should  tell  all  he  knows.  Berry  v.  State, 
10  6a.  Rep.  511. 

252.  Where  confessions  are  extorted 
by  hope  or  fear,  they  cannot  be  given 
in  evidence  against  the  prisoner,  or 
anYbodyelse.    lb. 

253.  Where,  after  due  warning  of  all 
the  consequences,  and  sufficient  time 
allowed  for  mature  reflection,  a  prison- 
er makes  a  confession  of  his  guilt  to  a 


private  person  having  no  control  over 
the  prisoner  or  the  prosecution,  al- 
though he  may  have  influence  and 
ability  to  aid  him,  such  confession  is 
properly  allowed  as  evidence  for  the 
jury.     State  v.  Kirby,  1  Strob.  155. 

254.  In  an  indictment,  charging  a 
father  with  living  in  adultery  with  his 
daughter,  his  confessions  that  she  is  so, 
are  admissible  in  evidence.  Morgan  v. 
State,  11  Ala.  R.  289. 

255.  Malice  aforethought  is  express- 
ed or  to  be  implied  from  circumstances  ; 
intent  to  maim  or  disfigure,  may  like- 
wise be  implied  from  circumstances ; 
and  it  is  not  necessary  to  prove  antece- 
dent grudges,  threatenings,  or  an  ex- 
press design.  Confessions  before  a 
justice  of  the  peace  may  be  admitted 
in  evidence,  although  not  reduced  to 
writing.  State  v.  Irwin,  1  Haywood's 
h.  &  E.  130. 

256.  The  confessions  of  one  not  made 
in  open  court,  or  on  examination  before 
a  magistrate,  but  to  an  individual,  un- 
corroborated by  circumstances,  and 
without  proof  aliunde  that  a  crime  has 
been  committed,  will  not  warrant  a 
conviction.  People  v.  Hennessey,  15 
Wend.  147. 

257.  A  voluntary  confession  is  enti- 
tled to  but  little  weight,  as  it  is  but 
natural  that  one  accused  of  crime 
should  endeavor  to  palliate  his  guilt 
by  excuses ;  and  if  a  different  state- 
ment should  be  afterwards  made,  under 
oath,  when  circumstances  have  changed 
the  condition  of  the  party,  it  will  be 
with  the  jury  to  say  whether  they  will 
disbelieve  him  on  account  of  such  dis- 
crepancies. Keitkler  v.  State,  10  Smed. 
&  Marsh.  192. 

258.  Evidence  of  confessions— what 
influence  will  exclude  them.  State  v. 
Boetick,  4  Har.  563. 

259.  Where  the  accused  confesses 
that  he  had  assisted  to  get  another 
man's  son  out  of  jail,  who  would  aid 
him  in  escaping,  together  with  the  fact 
that  this  man  had  come  to  the  jail 
where  the  accused  was  confined,  such 
confession  is  competent  evidence 
against  him.  Campbell  v.  Slate,  23 
Ala.  44. 

260.  Where  a  prisoner  makes  con- 
fession, it  will  not  be  rejected  as  evi- 
dence merely  because  it  was  made  in 
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answer  to  a  question  which  assumed 
his  guilt ;  thus,  when  the  officer  who 
committed  the  prisoner  on  a  charge  of 
murder,  asked  him  whether  if  it  was 
to  do  over  again  he  would  do  it  ?  and 
the  reply  was  :  "  Yes,  sirree,  Boh  ;"  it 
was  held  that  both  question^andanswer  £  < 
were  competent,  as  well  as  tEe^ract,  \ 
that,  in  making  the  reply,  the  prisoner's  ro< 
manner  was  short.    Carrol  v.  the  State, 
23  Ala.  28. 

261.  Though  the  examining  magis- 
trate  before  whom  a  prisoner  charged 
with  felony  is  brought,  does  not  reduce 
the  examination  to  writing,  as  it  is  his 
duty  to  do,  yet  evidence  may  be  given 
of  such  prisoner's  confessions  at  the 
time.  State  v.  Parish,  Bush.  N.  C.  Rep. 
239. 

262.  But  to  render  such  evidence  ad- 
missible, it  must  appear  that  the  com- 
mitting magistrate  did  not  take  down 
the  examination  in  writing!  or  that  the 
same  is  lost,    lb. 

263.  Where  a  magistrate  was  called 
to  testify  to  confessions  of  a  prisoner 
brought  before  him  on  a  charge  of 
homicide,  and  stated  that  he  inquired 
of  the  prisoner  how  the  facts  were,  and 
the  evidence  being  objected  to  by  pris- 
oner's counsel,  the  witness  stated  that 
the  confessions  offered  were  voluntarily 
made,  whereupon  the  presiding  judge 
allowed  them  to  be  given  in  evidence  ; 
held  that  the  prisoner's  counsel  was  not 
bound  to  apprize  the  solicitor  for  the 
State,  nor  the  Court,  of  the  grounds  of 
his  objection,  and  is  not  therefore  pre- 
cluded from  insisting  in  this  Court,  on 
the  objection,  that  there  was  no  proof 
that  the  prisoner's  examination  was 
not  reduced  to  writing,    lb. 

264.  Where  a  confession  or  admis- 
sion, by  one  under  arrest  in  a  criminal 
charge,  is  made  to  the  officer  having  him 
in  custody,  and  made  the  day  after  the 
party  had  been  told  by  the  officer  to 
the  effect,  that "  he  could  make  him  no 
promises,  but  if  he  made  any  disclos- 
ures that  would  be  of  benefit  to  the  gov- 
ernment, the  officer  would  use  his  influ- 
ence to  have  it  go  in  his  favor  f  held 
that  it  is  not  admissible  in  evidence 
against  such  party,  although  the  officer 
testifies  that  he  thought  the  statement 
was  voluntary,  and  would  have  been 
made  if  the  inducements  of  the  day  be- 


fore had  not  been  held  out;  and  al- 
though the  judge  instructed  the  jury, 
that  if  the  statement  was  not  made 
freely  and  voluntarily,  or  if  it  was  in- 
duced by  previous  promises,  they  should 
exclude  it  altogether.  Com.  v.  Taylor, 
Cusb.  R  505. 

265.  Where  a  justice  of  the  peace 
ok  the  confessions  of  an  accused  in 

writing,  at  the  time  they  were  made, 
it  is  erroneous  to  allow  the  justice  to 
testify  of  these  confessions  from  recol- 
lection when  the  non-production  of 
the  writing  is  not  accounted  for.  Peter 
v.  the  State,  4  Sinedes  &  Marsh.  31. 

266.  A  confession  in  a  criminal  ca^e, 
except  when  it  is  an  admission  by  plea, 
is  merely  evidence  to  be  passed  upon 
by  a  jury.  The  State  v.  Welsh,  7  Port. 
463. 

267.  Where  an  officer  having  ac- 
cused in  charge,  told  him  he  had  better 
tell  him  all  about  the  matter,  and  if  he 
would  he  would  not  appear  against 
him,  and  that  the  accused  had  better 
turn  State's  evidence,  whereupon  the 
accused  made  a  full  confession  to  the 
officer  ;  held  that  the  confession  so  ob- 
tained, could  not  be  offered  in  evidence 
against  the  accused,  and  that  the 
proper  time  of  objection  was  before  the 
officer  had  given  his  testimony,  and 
not  during  the  instruction  of  the  jury. 
Cordey  v.  the  State,  12  Mo.  462. 

268.  It  is  no  ground  for  the  exclu- 
sion of  a  confession  as  evidence  against 
a  prisoner,  that  it  was  made  to  an  offi- 
cer who  had  the  prisoner  in  custody, 
provided  that  it  was  not  drawn  out  by 
improper  advantages  taken  of  the  sit- 
uation in  which  the  prisoner  was 
standing.  Commonwealth  v.  Mosltr, 
Barr  264. 

269.  It  is  well  settled  that  confes- 
sions induced  by  the  flattery  of  hope, 
or  terror  of  punishment,  are  not  admis- 
sible in  evidence.  But  a  mere  observa- 
tion to  the  accused  by  the  person  who 
had  her  in  custody,  "  that  in  the  long 
run  it  would  be  better  for  her  to  tell 
the  truth  about  the  matter,  and  not  any 
lies,"  was  held  not  to  bring  within  the 
above  rule  a  confession  made  by  the 
accused  afterwards,  in  a  conversation 
with'  a  third  person.  Hawkins  v.  State, 
7  Mo.  190. 

270.  A  slave's  voluntary  confessions 
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of  guilt  are  admissible  evidence  against 
him.  The  facts  that  he  is  a  slave  and 
ignorant,  and  to  some  extent  unac- 
quainted with  the  consequences  which 
may  attend  the  making  of  such  confes- 
sions, do  not  affect  the  admissibility  of 
the  evidence,  but  should  be  considered 
by  the  jury  in  connection  with  the  ad- 
missions in  ascertaining  the  weight  to 
be  given  to  them.  Seaborn  v.  State, 
20  Ala.  Rep.  15. 

271.  Where  it  is  shown  that  a  slave 
was  arrested,  tied  and  left  by  his 
master  in  charge  of  a  third  person,  to 
whom  he  immediately  after  made  a 
confession,  proof  that  the  master  "  had 
always  been  in  the  habit  of  tying  his 
slaves  when  they  were  charged  with 
any  matter,  and  whipping  them  till 
they  confessed  the  truth,  and  that  he 
had  frequently  treated  the  prisoner  in 
the  same  way,"  is  competent,  and 
should  be  considered  by  the  Court  in 
determining  whether  the  confession  was 
induced  by  the  influence  of  hope  or 
fear.  Spencer  v.  State,  17  Ala.  Rep.  192. 

272.  Indictment  for  murder.  When 
the  prisoner  was  first  arrested,  one  of 
the  two  special  constables  who  had 
him  in  charge,  said  to  him,  "Come,  Jack, 
you  might  as  well  out  with  it,"  the 
magistrate  interposed  and  warned  him 
not  to  confess  ;  some  hours  afterwards 
the  prisoner  made  confessions  to  B.; 
who  was  in  no  position  of  authority 
over  him,  but  with  whom  and  in  whose 
trogrgy*  as  a  convenient  mode  of  trans- 
portation, he  was  riding  to  jail,  the  two 
constables  being  near  but  not  within 
hearing  ;  held  that  the  confessions  to 
B.  were  admissible.  State  v.  Vaigneur, 
5  Richard.  391. 

273.  Where  a  confession  is  obtained 
by  a  promise  to  put  an  end  to  a  prose- 
cution, it  is  held  that  such  confession 
is  inadmissible  as  evidence.  Boyd  v. 
State,  2  Humph.  R.  89. 

274.  The  confessions  or  declarations 
of  any  accomplice  or  confidant,  made 
when  they  were  in  the  act  of  commit- 
ting an  offence,  or  when  in  its  way  of 
commission,  can  be  received  as  evidence 
against  all  parties  to  the  conspiracy. 
nutter's  case,  7  Grattan's  R.  641. 

275.  But  after  the  commission  of  the 
act  is  complete  and  over,  declarations 
subsequently  made  by  an  accomplice 


are  good  evidence  against  him  only 
unless  made  in  the  presence  of  his 
partners  in  the  crime.    lb. 

276.  Where  the  inducements  to  the 
confession  proceeded  from  some  of  the 
company  assembled  to  apprehend  the 
prisoner,  and  were  made,  if  the  witness 
is  to  be  credited,  in  the  hearing  of  the 
prosecutor  and  officer  upon  well  set- 
tled principle  ;  therefore  the  confession 
thus  obtained  was  inadmissible.  Bryant 
v.  State,  9  Humph.  635. 

277.  A  statement  under  oath,  made 
by  the  prisoner  upon  his  examination 
as  an  ordinary  witness,  before  he  was 
charged  with  the  crime,  is  admissible 
as  evidence  against  him.  State  v. 
Vaigneur,  5  Rich.  391. 

278.  Where  a  confession  in  itself  in- 
admissible, leads  to  the  ascertainment 
of  a  fact  admissible  in  evidence,  and 
material  in  the  case,  so  much  of  such 
confession  as  relates  strictly  to  the  fact 
may  be  received  in  evidence,    lb. 

279.  Where  a  slave,  after  a  whip 
ping,  had  confessed  her  guilt,  and  sub- 
sequently when  the  overseer  inquired 
why  she  had  committed  the  act,  con- 
fessed the  crime ;  held  that  the  answer 
to  this  question  was  not  admissible 
evidence,  as  the  question  assumed  the 
fact  of  her  guilt  as  previously  admit- 
ted by  her.  Quere, — should  the  subse- 
quent confession  of  a  slave,  after  a  con- 
fession had  been  extorted,  be  evidence 
in  any  case.  State  v.  Clarissa,  11  Ala 
Rep.  57. 

280.  No  proof  of  the  admission  of 
one  distinct  substantive  offence  shall 
be  received  upon  a  trial  for  the  com- 
mission of  another  ;  a  fortiori,  shall 
not  statements  of  an  intention  to 
commit  it.  Kinehelowv.  State,  5  Humph. 
Rep.  9. 

281.  Though  a  witness  may  testify 
that  the  confessions  of  the  defendant 
were  made  under  threats,  still  the 
court  may  inquire  what  these  threats 
were,  in  order  to  ascertain  their  suffi- 
ciency in  law  to  exclude  the  confess- 
ions.     Wkaleyv.  State,  11  Ga.  R.  128. 

282.  The  competency  of  confessions 
cannot  be  questioned,  because  they 
were  made  while  the  party  was  in  le- 
gal imprisonment.  Stephen  v.  State, 
11  Ga.  225. 

283.  Where  a  person  has  committed 
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an  offence,  he  may  be  convicted  upon 
his  own  voluntary  confession,  although 
it  is  totally  uncorroborated  by  any 
other  proof,    lb. 

284.  A  confession,  whether  made 
upon  an  official  examination,  or  in  dis- 
course with  private  persons,  which  is 
obtained  from  a  defendant,  either,  by 
the  flattery  of  hope,  or  by  the  impress- 
ions of  fear,  however  slightly  the  emo- 
tion may  be  implied,  is  not  admissible 
evidence.    lb. 

285.  Notwithstanding  doubts  have 
been  expressed  by  American  writers, 
whether  extrajudicial  confessions  un- 
corroborated by  any  other  proof  of  the 
corpus  delicti/  are  of  themselves  suffi- 
cient to  convict  the  prisoner,  yet  the 
doctrine  may  be  considered  as  having 
been  satisfactorily  established  in  Eng- 
land. Such  was  the  opinion  of  the 
twelve  judges  on  an  indictment  for 
robbery,  where  the  person  robbed  did 
not  appear  at  the  trial,    lb. 

286.  Confessions  of  boys  under 
twelve  years  old.  State  agst.  Aaron, 
1  South.  Rep.  231. 

287.  Confession — what  degree  of  in- 
uence  will  vitiate.     State  v.  Harman, 

3  Harring.  567. 

288.  On  the  trial  of  an  indictment 
for  bigamy,  the  confessions  of  the  de- 
fendant, though  supported  by  proof  of 
cohabitation  and  reputation,  are  not 
sufficient  to  establish  the  first  mar- 
riage ;  proof  of  actual  marriage  either 
by  the  record  or  the  evidence  of 
an  eye-witness,  is  requisite.  Gahagan 
v.  the  People,  1  Parker's  Crim.  Rep. 
378. 

289.  The  legal  rule,  that  a  prisoner's 
confessions  are  to  be  taken  altogether, 
does  not  mean  that  the  jury  should 
give  the  same  degree  of  credence  to 
every  part ;  on  the  contrary,  they  may 
well  disregard  such  parts  as  are  in- 
consistent with  reason  or  other  proof. 
Bower  v.  State,  5  Missouri  S.  C.  Rep. 
364. 

290.  Confessions  or  disclosures  made 
under  any  threats,  promises,  or  encour- 
agement of  any  hope  of  favor,  are  in- 
admissible in  criminal  prosecutions. 
State  v.  Phelps,  11  Vermont  116 ;  vide 
Com.  v.  Chabbock,  1  Mass.  144. 

291.  A  confession  made  by  a  prison- 


him,  provided  it  be  the  prisoner's  own 
act,  not  unduly  obtained  by  promises 
or  threats.  State  v.  Jefferson,  6  Ire- 
dell 305. 

292.  Where  a  presentment  for  adul- 
tery is  joint,  the  admission  of  one  party 
is  not  evidence  against  the  other.  Frost 
v.  Commonwealth,  9  Monroe  362. 

293.  On  the  trial  of  an  indictment 
for  murder,  where  it  appeared  that  the 
accused  was  a  witness  before  the  Cor- 
oner's inquest,  and  examined  as  such, 
and  that  he  was  then  under  arrest 
made  by  a  constable  without  process, 
and  examined  while  under  such  arrest, 
though  his  arrest  was  unknown  to  the 
coroner,  being  a  separate  proceeding, 
it  was  held  competent  to  prove  what 
the  accused  testified  to  before  the  cor- 
oner's jury.  People  v.  McMahon,  2 
Parker's  Crim.  R.  663. 

294.  Where  two  brothers,  F.  and  J., 
are  indicted  for  a  murder,  and  F.  put 
upon  his  trial,  a  witness  testified  that 
P.,  a  third  brother,  said  to  F.,   "  J.  has 
determined  to  make  a  confession,  and 
we  want  your  cons%nt/'      F.  said  he 
thought  it  hard  that  J.  should  have  the 
advantage  of   making    a  confession, 
since  the  thing  was  done  for  his  bene- 
fit.   P.  said,  "  If  J.  is  convicted,  there 
will  be  no  chance  for  him  ;  but  if  you 
are   convicted    you    may   have   some 
chance  for  procuring  a  pardon,"  and  P. 
then  asked  the  witness  if  he  did  not 
think  so.    The  witness  said  he  did  not 
know,  he  was  unwilling  to  hold  out  any 
improper  encouragement.    It  was  held 
that  the  assent  would  be  evidence  as 
to  the  guilt  of  F.,  that  a  hope  of  favor 
was  held  out  to  induce  him  to  give  his 
assent,  and  that  all  subsequent  con- 
fessions at  the  same  interview  would 
be  excluded  as  being  made  under  the 
same  influence.  Commonwealth  v.  Knapp. 
9  Pick.  496. 

295.  "A  confession  forced  from  the 
mind  by  the  flattery  of  hope,  or  by  the 
torture  of  fear,  comes  in  so  question- 
able a  shape,  when  it  is  to  be  consider- 
ed as  the  evidence  of  guilt,  that  no 
credit  ought  to  be  given  to  it ;  and, 
therefore,  it  is  rejected."  State  v. 
Chant,  22  Maine  Rep.  171. 

296.  This  rule  appears  to  have  been 
limited  by  subsequent  cases,  so  that 


er  while  in  prison,  is  evidence  against  there  must  appear  to  be  some  fear  of 
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personal  injury,  or  hope  of  personal 
benefit  of  a  temporal  nature,  to  exclude 
the  confession,  unless  the  collateral 
inducement  be  so  strong  as  to  make  it 
reasonable  to  believe  that  it  might 
have  produced  an  untrue  statement  as 
a  confession.    lb. 

297.  Confessions  are  admissible  in 
evidence  before  the  jury,  though  they 
be  elicited  by  questions  whether  put 
to  the  prisoner  by  a  magistrate,  officer, 
or  private  person  ;  and  the  form  of  the 
question  is  immaterial  to  its  admissi- 
bility, though  it  assume  the  prisoner's 
guilt.     Slate  v.  Kirby,  1  Strob.  378. 

298.  The  necessity  of  the  inquiry  into 
the  effect  upon  his  mind  of  what  may 
have  been  said  in  a  preliminary  con- 
versation with  a  prisoner  who  subse- 
quently makes  a  confession  of  his  guilt, 
is  sufficient  to  carry  the  whole  matter 
before  the  jury,  although  the  prelimi- 
nary conversation  may  nave  been  held 

•  in  the  presence  of  u  one  in  authority." 
lb. 

299.  The  jailer  was  present,  and  to 
some  extent  participated  with  two 
others  (private  persons)  in  conversa- 
tion with  one  in  prison  for  a  minor 
offence,  but  suspected  of  murder.  In 
this  conversation,  (upon  the  effect  of  a 
confession,  Ac,)  the  jailer  neither  offer- 
ed nor  sanctioned  an  inducements  to 
the  prisoner's  hopes  or  fears.  An  hour 
or  more  afterwards  (the  jailer  being 
absent)  the  prisoner  made  a  confession 
of  the  murder  to  the  two  persons  with 
whom  he  had  held  the  preliminary  con- 
versation. The  Court,  conceding  the 
jailer  to  be  such  a  person  in  authority 
as  is  contemplated  by  the  rule  of  law, 
held,  that  the  confession  was  properly 
allowed  to  go  to  the  jury.    lb. 

300.  On  a  criminal  prosecution,  it  is 
no  objection  to  proving  a  confession  of 
the  accused  that  it  was  made  when  he 
was  under  oath,  if  it  appear  that  it  was 
free  and  voluntary,  and  not  made  under 
the  influence  of  fear  or  hope.  The  People 
v.  Hcndrickson,  1  Parker's  Crim.  R.  406. 

301.  What  a  person  says  when  under 
examination  as  a  witness  in  a  legal 
proceeding,  may  be  used  in  evidence 
against  him  ;  but  the  statements  on 
oath  of  one  accused  cannot  be  given  in 
evidence.    lb. 

302.  Where,  on  the  trial  of  a  prison- 


er for  the  murder  of  his  wife,  it  appear- 
ed that  he  had  been  examined  as  a 
witness  before  the  coroner's  inquest  on 
the  evening  subsequent  to  the  death, 
and  that  he  had  not  then  been  charged 
or  accused  of  the  crime,  and  that  his 
statements  then  made  under  oath  were 
free  and  voluntary ;  such  statements 
were  held  to  be  admissible  in  evidence 
against  him.    lb. 

303.  Where  a  magistrate,  on  the 
examination  of  a  prisoner  accused  of 
robbing  an  individual  of  a  watch  on 
the  previous  night,  and  on  whom  the 
watch  was  found,  told  him  "  that  unless 
he  could  account  for  the  manner  in 
which  he  became  possessed  of  the 
watch,  he  should  be  obliged  to  commit 
him  to  be  tried  for  stealing  it."  This 
did  not  amount  to  such  a  threat  or 
influence  as  would  prevent  the  intro- 
duction of  the  subsequent  confession  of 
the  accused,  especially  as  the  magis- 
trate repeatedly  warned  him  not  to 
commit  himself  by  any  confession. 
State  v.  Cowan,  7  Iredell  239. 

304.  A  prisoner  may  be  convicted 
upon  his  own  voluntary  and  unbiassed 
confession,  without  any  other  evidence. 
lb.;  contra,  People  v.  Badgley,  16  Wend. 
53. 

305.  Testimony  of  the  person's  guilt, 
or  participation  in  the  commission  of  a 
crime  or  felony,  wholly  unconnected 
with  that  for  which  he  is  put  upon  his 
trial,  cannot,  as  a  general  rule,  be  ad- 
mitted. Dunn  agt.  State,  2  Arkansas 
R.  229. 

306.  But  in  cases  where  the  scienter  or 
the  quo  animo  is  requisite  to  and  consti- 
tutes a  necessary  and  essential  part  of 
the  crime  with  which  'the  prisoner  is 
charged,  and  proof  of  such  guilty 
knowledge  or  malicious  intention  is 
indispensable  to  establish  his  guilt  in 
regard  to  the  transaction  in  question, 
as  in  cases  of  forgery,  murder,  and  the 
like,  testimony  of  such  acts,  conduct, 
or  declarations  of  the  accused  as  tend 
to  establish  such  knowledge  or  intent, 
is  competent  legal  testimony  to  go  to 
the  jury,  notwithstanding  they  may 
constitute  in  law  a  distinct  crime.  lb. 
Vide  Thorp  v.  State,  15  Ala.  749. 

307.  Thus,  upon  an  indictment  for 
murder,  former  grudges  and  antecedent 
measures  may  be  proved  to  show  the 
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prisoner's  motive  against  the  deceased. 
lb. 

308.  Testimony,  however,  of  a  dis- 
tinct murder  committed  by  the  prisoner 
at  a  different  time,  or  of  some  other 
felony  or  transaction  committed  upon 
or  against  a  different  person,  and  at  a 
different  time,  in  which  the  prisoner 
participated,  cannot  be  admitted  until 
proof  has  been  given  establishing, 
or  tending  to  establish  the  offence  with 
which  he  is  charged,  and  showing  some 
connection  between  the  different  trans- 
actions, or  such  defects,  or  circum- 
stances, as  will  warrant  a  presumption 
that  the  latter  grew  out  of,  and  was  to 
some  extent  induced  by,  some  circum- 
stance connected  with  the  former,  in 
which  case  such  circumstances  con- 
nected with  the  former  as  are  calculat- 
ed to  show  the  quo  animo  or  motive  by 
which  the  prisoner  was  actuated  or 
influenced  in  regard  to  the  subsequent 
transaction,  are  competent  and  legiti- 
mate testimony.    lb. 

309.  Words  used  by  one  man  are 
not  evidence  against  another,  unless 
they  are  shown  to  be  engaged  in  a 
common  enterprise  ;  but  in  such  case 
they  are  evidence,  though  not  con- 
clusive. Com.  v.  liberie,  3  Sergeant  & 
Rawle's  R.  9. 

310.  The  rule  is  that  evidence  of  one 
offence  is  not  admissible  for  the  pur- 
pose of  proving  the  charge  of  another, 
but  may  be  so  connected  with  the  proof 
of  a  relevant  and  material  fact  that  its 
introduction  cannot  be  avoided.  Com. 
v.  Call,  21  Pickering's  R.  515. 

311.  Proof  of  any  one  crime  cannot 
be  introduced  to  support  the  charge  of 
another.    lb.   * 

^  312.  All  persons  are  considered  by 
the  code  of  Georgia  capable  of  com- 
mitting a  crime,  who  are  neither  idiot, 
lunatic,  nor  insane,  and  who  have 
arrived  at  the  age  of  fourteen  years, 
and  before  that  age,  if  they  know  the 
distinction  between  good  and  evil ;  and 
if  capable  of  committing  crime,  they 
are  liable  to  be  convicted  upon  their 
own  confession.  Studstili  v.  State,  *l 
Geo.  2. 


X.  Testimony  op  Experts  and  Physi- 
cians. 

313.  Persons  skilled  in  the  knowl- 
edge of  hand-writings  are  competent 
to  testify  concerning  them,  although 
they  never  saw  the  parties  write.  Hess 
v.  State,  5  0.  Rep.  5. 

314.  On  a  criminal  prosecution  an 
expert  in  hand-writing  may  testify 
whether  in  his  opinion  anonymous 
letters  written  in  a  disguised  hand,  and 
calculated  to  divert  suspicion  from  the 
accused,  are  in  the  accused's  hand-writ- 
ing, and  may  give  his  reasons  for  his 
opinion.  Commonwealth  v.  Webster,  5 
Cush.  295. 

315.  On  a  criminal  prosecution,  an 
expert  in  hand-writing  having  testified 
that  in  his  opinion  certain  anonymous 
letters  written  in  a  disguised  hand  and 
calculated  to  divert  suspicion  from  the 
accused,  are  in  the  accused's  hand-writ-  - 
ing,  and  that  some  parts  of  them  could 
not  have  been  made  with  a  pen,  cannot 
be  interrogated  whether  those  marks 
were  made  with  a  peculiar  instrument 
found  in  the  defendant's  possession.  lb. 

316.  A  party  has  no  right  to  ask  the 
opinion  of  a  professional  witness,  upon 
any  question  except  one  of  skill  or 
science.  The  People  v.  Bodine,  1  De- 
nio's  Rep.  282. 

317.  Proof  by  comparison  of  hands, 
i.  e.t  the  juxtaposition  of  two  writings 
in  order  to  ascertain  whether  both  were 
written  by  the  same  hand,  is  inadmis- 
sible. The  People  v.  Spooner,  1  De- 
nio  343. 

318.  A  witness  who  was  clerk  in 
Chancery,  and  who  testified  that  he 
had  been  accustomed  to  examine  signa- 
tures, as  to  their  being  genuine,  can- 
not be  permitted  to  give  an  opinion,  as 
a  person  skilled  in  detecting  forgeries, 
whether  a  signature  is  genuine  or  imi- 
tated,   lb. 

319.  It  seems  that  the  rule  some- 
times allowed  to  prevail,  admitting  ex- 
perts to  give  an  opinion  whether  a 
signature  is  genuine  or  imitated,  is  not 
well  established  upon  authority,  and 
that  such  testimony  is  incompetent. 
Per  Bronson  Ch.  J.    lb. 

320.  It  is  an  established  rule  in  the 
law  of  evidence,  that  in  matters  of  art 
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and  science  the  opinions  of  experts  are 
evidence,  touching  questions  in  that 
particular  art  or  science,  and  it  is  com- 
petent to  give  in  evidence  such  opin- 
ions, when  the  professors  of  the  science 
swear  they  are  able  to  pronounce  them 
in  any  particular  case,  although  at  the 
same  time  they  say  that  precisely  such 
a  case  had  not  before  fallen  under  their 
observation  or  under  their  notice  in  the 
course  of  their  reading.    State  v.  Clark, 

12  Iredell  151. 

321.  When  an  officer  is  in  a  bank 
whose  business  it  has  been  for  many 
years  to  examine  papers  with  the  view 
of  detecting  alterations,  erasures  and 
spurious  signatures,  he  may  be  asked 
bis  opinion  as  to  the  fact  whether  altera- 
tions or  erasures  had  been  made  in  a 
certain  paper.  Pate  v.  People,  3  Gil- 
man  644. 

322.  It  is  not  proper  to  ask  a  wit- 
ness his  opinion  as  to  the  hand-writing 
of  a  party,  who  never  saw  him  write 
before  the  difficulty  in  question  arose. 
lb. 

323.  A  witness  who  is  not  skilled  in 
the  science  or  art  touching  which  his 
opinion  is  asked,  is  not  competent  to 
give  an  opinion,  he  can  only  state  facts, 
and  the  jury  must  draw  conclusions. 
Lfuning  v.  the  State,  1  Chand  (Wis.)  178. 

324.  An  expert  having  heard  the 
whole  evidence  given  in  a  case,  is  in- 
competent to  give  his  opinion  as  to  the 
effect  of  such  evidence,  but  he  may 
offer  his  opinion  in  a  case  hypothetic 
cally  stated,    lb. 

325.  Evidence  is  admissible  as  to  the 
genuineness  of  a  bank-note,  of  the  opin- 
ion, not  only  of  cashiers  and  tellers 
of  banks,  but  also  of  merchants,  bro- 
kers and  others  who  habitually  receive 
and  pass  the  notes  of  a  bank  for  a 
long  course  of  time,  so  as  to  become 
thoroughly  acquainted  with  them,  and 
able  to  judge  between  a  true  and  a 
counterfeit  bill,  and  have  that  knowl- 
edge, among  other  things,  tested  by 
the  fact  that  no  bill  passed  by  the  wit- 
ness has  been  returned,  though  there 
has  been  ample  time  for  it  if  any  of 
them  were  not  genuine.  State  v.  Cheek, 

13  Iredell  114. 

326.  The  opinion  of  a  physician  upon 
a  question  not  involving  medical  skill 
or  science,  is  inadmissible  as  evidence. 


Woodin  v.  the  People,  1  Parker's  Crim. 
Rep.  464. 

327.  Where  a  party  has  called  a 
witness  and  shown  by  him  a  conver- 
sation had  with  the  opposite  party, 
the  party  whose  conversation  has  been 
proved  cannot,  on  cross-examination, 
show  by  the  witness  a  subsequent 
conversation  between  the  party  cross- 
examining  and  the  witness,  which 
occurred  two  or  three  hours  after  the 
first  conversation,  though  such  subse- 
quent conversation  related  to  the  same 
subject  as  the  first  conversation,  and 
in  explanation  of  it.  People  v.  Green, 
1  Parker's  Crim.  R.  11. 

328.  And  though  the  parly  calling 
the  witness  proves  the  fact  that  there 
was  a  subsequent  conversation,  that 
does  not  give  the  party  cross-examin- 
ing the  witness  a  right  to  prove  what 
was  said  at  such  subsequent  conversa- 
tion,    lb. 

329.  The  opinion  of  medical  men  is 
good  evidence  to  go  to  the  jury,  and 
their  opinions  may  be  asked  upon  sup- 
posititious cases  similar  to  the  one  be- 
fore the  court.  State  v.  Potoell,  2  Hal- 
sted's  Rep.  244. 

330.  An  experienced  physician,  after 
having  made  a  post  mortem  examination 
of  the  body  of  a  female,  may,  as  an 
expert,  give  his  opinion  as  to  whether 
she  had  been  pregnant,  and  as  to  the 
cause  of  her  death.  State  v.  Smith,  32 
Maine  (2  Red. )  369. 

331.  Medfcal  men  are  permitted  to 
give  their  opinions  in  cases  of  alleged 
insanity,  because  they  are  supposed 
by  their  study  and  practice  to  know 
the  symptoms  of  insanity,  and  to  pos- 
sess peculiar  knowledge  on  that  sub- 
ject, without  which  the  jury  could  not 
be  able  to  decide  the  question  cor- 
rectly ;  but  they  should  not  be  allowed 
to  express  such  opinion  except  on  all 
the  testimony  which  is  relied  on  to 
establish  insanity.  Lake  v.  the  People, 
1  Parker's  Crim.  Rep.  495. 

332.  A  medical  witness,  while  being 
examined  as  an  expert  on  a  question  of 
insanity,  may  be  asked  his  opinion  as 
to  a  hypothetical  statement  of  facts  ; 
he  may  also  be  interrogated  as  to  what 
are  the  symptoms  of  insanity.  But 
whether  such  facts  exist,  or  such 
symptoms    are    proved,    it    belongs 
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exclusively   to    the   jury    to    decide. 
lb. 

333.  On  trials  involving  inquiries  as 
to  the  sanity  of  prisoners,  physicians 
should  not  be  permitted  to  give  their 
opinions  on  the  case,  or  on  the  question 
of  guilt,  but  only  on  the  question  of 
sanity.  People  v.  Thurston,  2  Parker's 
Crim.  R.  49. 

334.  A  medical  witness,  called  to 
give  an  opinion  on  the  question  of 
insanity,  when  that  opinion  is  to  be 
based  upon  facts  testified  to  by  other 
witnesses,  must  hear  all  the  evidence 
tending  to  prove  insanity,  before  he  can 
be  permitted  to  give  an  opinion.    lb. 

335.  The  opinion  of  a  .physician  upon 
a  question  which  does  not  depend  upon 
medical  skill  or  science,  is  not  admis- 
sible evidence.  Woodin  v.  People,  1 
Parker's  Crim.  R.  464. 

336.  Where,  on  a  trial  for  rape,  it 
appeared  from  the  testimony  of  a 
physician  that  the  prosecutrix  for  an 
alleged  rape  was  of  more  than  ordinary 
strength  and  health,  and  that  the 
accused  was  sixty  years  of  age,  the 
following  question,  asked  the  same 
witness,  was  held  to  be  incompetent : 
"  From  what  you  know  of  her  health 
and  strength,  in  your  opinion  could  the 
defendant  have  carnal  connection  with 
her  against  her  will,  without  resort  to 
other  means  than  the  exercise  of  his  ordi- 
nary physical  power  V  held  that  this 
was  a  question  with  respect  to  which 
the  jury  could  judge  equally  well  with 
the  witness,  and  did  not  depend  upon 
medical  skill  or  science,  and  was  not 
a  case  for  an  expert.    lb. 

337.  Held,  also,  that  the  question 
whether  in  the  opinion  of  the  witness  a 
rape  could  be  committed  in  cases  where 
the  female  had  borne  children,  and  was 
of  ordinary  health  and  strength,  with- 
out resort  to  other  means  than  the 
exercise  of  ordinary  physical  powers, 
came  within  the  same  rule,  and  was  in- 
competent, though  the  prosecutrix  had 
previously  testified  that  she  had  borne 
two  children  before  the  alleged  rape, 
and  that  the  ravishment  was  accom- 
plished by  means  of  the  superior 
strength  of  the  prisoner,    lb. 


XI.   Competency  and  Admissibility  or 
Evidence  in  Cases  of  Murder,  &c. 

338.  It  is  not  competent  on  the  trial 
of  a  white  man  for  the  murder  of  a 
slave  to  show  that  the  slave  was  gene- 
rally insolent  and  impudent  to  white 
persons,  though  not  so  at  the  time  of 
his  death,  to  the  prisoner  causing  it. 
Jolly  v.  State,  13  S.  &  M.  223. 

339.  Evidence  that  the  accused  was 
charged  with  the  commission  of  the 
offence  for  which  he  is  indicted,  is  not 
competent  against  him  where  he  denied 
the  charge  at  the  time.  Kendrick  v. 
State,  9  Humph.  722. 

340.  Three  brothers,  Nicholas,  John, 
and  William,  were  indicted  for  murder; 
Nicholas  as  accessory  before  the  fact, 
John  and  William  as  principals.  Upon 
the  trial  of  John  and  William,  it  was 
held  that  the  government,  without  hav- 
ing shown  any  conspiracy  or  confeder- 
acy between  the  said  John  and  Nicho- 
las his  brother,  might  be  allowed  to 
present  to  the  jury  evidence  of  expres- 
sions of  hostility  towards  the  deceased, 
uttered  to  the  said  Nicholas  in  the 
presence  of  John,  but  not  responded  to 
or  acquiesced  in  by  him,  as  testimony, 
which,  taken  in  connection  with  the 
friendly  and  fraternal  relations  ex- 
isting between  the  said  John  and  Nich- 
olas, might  go  to  show  a  motive  on 
the  part  of  John  for  committing  the 
crime.   State  v.  Gordon,  1 R.  I.  Rep.  119. 

341.  Where  one  was  indicted  for  mur- 
der, he  cannot  give  in  evidence  his  own 
conversations,  had  after  going  half  a 
mile  from  the  place  of  the  murder. 
Gardner  v.  the  People,  3  Scam.  83. 

342.  Where  a  party  was  on  trial  for 
murder,  and  a  witness  was  called  by 
the  accused,  who  testified  on  his  cross- 
examination  that  the  accused  had  be- 
come acquainted  with  a  lady  who  had 
been  stopping  at  the  house  of  the  father 
of  the  accused,  and  that  she  had  be- 
come pregnant  at  that  time ;  it  was 
held  that  the  prosecution  could  not 
prove  further  by  the  witness  that  he 
(the  witness)  knew  the  accused  was 
charged  with  the  seduction,  and  that 
he  had  heard  of  it  a  few  days  after  the 
lady  left.  People  v.  Thurston.  2  Parker's 
Crim.  R.  49. 
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343.  In  a  trial  for  murder,  it  is  com- 
petent for  the  defendant  to  prove  how 
he  was  employed  at  the  time  he  met 
with  the  person  he  is  charged  to  have 
killed,  and  what  was  his  conduct  a 
short  time  before  the  affray  which  re- 
sulted in  the  killing.  Stewart  v.  State, 
19  Ohio  302. 

344.  In  such  case  it  is  competent  for 
the  defendant  to  prove  that  the  person 
alleged  to  have  been  murderea,  and 
others,  had  agreed  to  go  to  the  house 
where  the  defendant  boarded  for  the 
purpose  of  quarrelling  with  him,  and 
that  they  had  approached  him  with  that 
intent  at  the  time  the  affray  commenced, 
which  resulted  in  the  homicide  ;  and  to 
prove  the  conversation  of  the  parties  in 
relation  to  such  agreement,  though  the 
defendant  had  not  been  informed  of  the 
intent  of  the  parties  in  approaching 
him.    lb. 

345.  It  is  competent  for  the  defend-} 
ant  to  ask  a  witness  who  had  seen  ther 
transaction,  whether,  when  the  deceas- 
ed rushed  on  him,  there  was  time 
enough  for  him  to  escape  and  get  out 
of  the  way,  before  the  deceased  rushed 
on  him,  or  not.     lb. 

346.  In  a  case  of  murder,  evidence 
was  offered  that  the  accused,  on  the 
same  day  the  deceased  was  killed,  and 
shortly  before  the  killing,  shot  a  third 
person  ;  held  that  the  evidence  was 
competent  under  the  circumstances  of 
the  case,  though  it  pretended  to  prove 
a  distinct  felony  committed  by  the  ac- 
cused ;  such  shooting  and  the  killing 
of  the  deceased  appearing  to  be  con- 
nected as  parts  of  an  entire  transaction. 
Heath's  case,  1  Robinson  735. 

341.  On  an  indictment  for  passing  a 
forged  bank-note,  proof  that  the  defend- 
ant uttered  another  forged  note  on  the 
same  bank,  on  the  same  day,  is  compe- 
tent, in  order  to  show  a  scienter.  The 
State  v.  Robinson,  1  Harr.  507. 

348.  Where  D.,  an  accomplice,  test- 
ified on  the  trial  before  the  petit 
jury,  witnesses  were  called  to  show 
circumstances  tending  to  corrobo- 
rate the  testimony  of  D.  ;  it  was  held 
that  the  evidence  of  such  witnesses 
was  competent.  States  v.  Walcott,  21 
Conn.  272. 

349.  An  accomplice  is  a  competent 
witness  to  prove  the  crime  alleged,  be- 


fore the  grand  jury  or  the  petit  jury. 
lb. 

350.  The  testimony  of  an  accomplice, 
without  corroboration,  the  law  consid- 
ers as  credible  in  some  degree,  and 
may  be  sufficiently  so  to  produce  con- 
viction ;  which  is  a  matter  exclusively 
for  the  jury  to  determine.     lb. 

351.  If  upon  a  strict  examination 
new  and  substantive  matter  is  sought 
to  be  examined  into,  such  evidence 
ought  to  be  opened.  State  v.  Z tilers, 
2  Halst.  220. 

352.  Evidence  to  show  that  the  prison- 
er was  in  possession  of  land,  and  that 
the  deceased  was  coming  to  commit  a 
trespass  upon  it,  cannot  be  received  in 
justification  or  excuse  of  the  homicide 
committedjbut  so  far  as  it  goes  to 
show  the  state  of  feeling  of  the  par- 
ties towards  each  other  at  the  time  of 
the  act  committed,  it  may  be  received. 
lb. 

353.  So,  with  the  same  view,  evi- 
dence may  be  given  of  lawsuits  exist- 
ing between  the  parties,  but  the  Court 
will  not  enter  into  an  investigation  of 
such  legal  proceedings  to  see  whether 
the  suits  were  malicious  or  not.  lb. 

354.  Nor  will  the  Court  inquire  into 
the  title  of  land  on  which  the  act  was 
committed,  to  see  whether  it  belonged 
to  the  prisoner  or  deceased,  lb. 

355.  The  defendant  was  indicted  for 
horse  stealing,  and  his  declarations 
were  given  in  evidence  against  him ; 
the  defendant  offered  to  prove  that 
when  engaged  in  horse  trading,  he  was 
in  the  habit  of  drinking,  and  when  in 
liquor,  he  was  in  the  habit  of  telling 
inconsistent  and  false  tales,  as  to  the 
manner  in  which  he  obtained  his  horses. 
Held  that  such  evidence  of  defendant's 
vicious  habits  of  drunkenness  and  false- 
hood, was  properly  excluded.  Whit* 
ney  v.  State,  8  Mo.  165. 

356.  A  person  was  found  murdered 
on  the  pine  mountain  :  whilst  on  his 
way  there,  and  the  day  before  he  was 
supposed  to  be  killed,  he  stated  that 
he  was  going  there,  and  defendant 
(who  was  indicted  for  his  murder)  was 
to  accompany  him.  The  defendant  was 
not  present  when  this  declaration  was 
made.  It  was  held  that  such  state- 
ment of  deceased  was  inadmissible. 
Kirby  v.  State,  9  Yerg.  383. 
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357.  Where  a  prisoner  is  on  trial  for 
the  murder  of  his  wife,  evidence  of 
conversation  between  the  prisoner  and 
his  wife,  and  between  the  prisoner  and 
his  brother-in-law,  tending  to  show  an 
alienation  of  affection  on  his  part  in 
regard  to  his  wife,  was  admissible  on 
the  question  of  motive.  People  v.  Hen- 
drickson,  1  Parker's  Crira.  Cas.  406. 

358.  It  was  also  held  that  the  will 
of  the  prisoner's  father-in-law  was 
properly  received  in  evidence,  for  the 
purpose  of  showing  that  the  pecuniary 
expectations  which  the  prisoner  might 
have  entertained  by  reason  of  his  alli- 
ance with  the  family,  had  been  disap- 
pointed,    lb. 

f  359.  Any  evidence  giving  an  account 
I  of  the  acts  of  the  accused  on  the  day 
j  of  the  murder,  is  relevant  and  compe- 
/  tent  against  him.  Campbell  v.  State, 
(^3  Ala.  44. 

f  860.  Where  a  person  was  slain,  and 
the  proof  of  the  agent  and  the  attend- 
ant facts,  rested  on  circumstantial  tes- 
timony, the  fact  that  the  accused  was 
of  a  mild  and  pacific  temper  and  habits, 
was  held  to  be  admissible,  to  aid  the 
jury  in  ascertaining  the  probable  grade 

.  of  the   offence.      Carroll  v.    State,   3 

LHumph.  315. 

361.  Where  a  prisoner  was  on  trial 
for  murder,  the  evidence  against  him 
being  circumstantial,  it  was  shown  that 
on  the  second  morning  after  the  mur- 
der, he  was  seen  coming  from  the  di- 
rection of  a  house  where  two  women, 
mother  and  daughter,  resided,  the 
daughter  being  unmarried,  yet  having 
two  children  ;  that  he  had  frequently 
been  seen  there  before,  at  one  time 
shaving  and  changing  his  clothes  ;  that 
on  the  evening  of  the  same  day,  wit- 
ness went  to  the  house  and  found  the 
daughter  alone  washing  a  man's  shirt, 
which  had  splashes  or  stains  on  the 
bosom,  and  the  cuff  of  the  right  sleeve  ; 
that  said  splashes  looked  more  like  the 
stain  from  chestnut  timber  than  any- 
thing else  witness  could  compare  them 
to ;  that  no  man  lived  in  the  house, 
and  witness  knew  no  man  in  that 
neighborhood  who  wore  so  fine  a  shirt* 
The  witness  was  asked  whether  any 
one  inquired  of  him  if  he  knew  what 
would  take  stains  out  of  shirts,  to 
which  he  answered  that  the  young  wo- 


man asked  him  such  a  question,  and  he 
gave  his  answer  to  it.  The  prisoner 
objected  both  to  the  question  and  an- 
swer, and  also  to  shut  out  from  the 
jury  all  that  the  witness  had  said 
about  the  shirt  and  the  stain  on  it,  but 
the  Court  refused  to  do  so,  The  young 
woman  was  afterwards  examined  as  a 
witness  for  the  defence,  and  testified, 
on  cross  examination,  that  the  prisoner 
stayed  at  their  house  on  the  second 
night  after  the  murder  ;  that  he  left  a 
shirt  with  her  to  be  washed,  and  that 
she  washed  it:  Held  that  the  evi- 
dence objected  to  by  the  prisoner  was 
proper.  Campbell  v.  the  State,  23  Ala. 
44. 

362.  Where  evidence  has  been  in- 
troduced by  the  defendant  in  a  trial  for 
murder,  that  the  person  alleged  to 
have  been  murdered  was  seen  alive  af- 
terwards ;  held  that  the  Government  can- 
not call  witnesses  to  prove  that  about ' 
the  time  of  the  alleged  murder,  a  per- 
son so  strongly  resembling  the  person 
alleged  to  have  been  murdered,  as  to 
have  been  mistaken  for  him,  by  per- 
sons well  acquainted  with  the  latter, 
was  seen  in  the  neighborhood  where 
the  murder  was  alleged  to  have  taken 
place.     Com.  v.  Webster,  5  Cush.  295. 

363.  In  a  case  of  murder,  facts  that 
occurred  at  or  about  the  time  of  the 
fatal  rencounter — such  as,  that  the  de- 
ceased was  armed,  that  some  twenty 
or  thirty  minutes  before  the  difficulty 
he  had  fired  off  and  reloaded  two  pis- 
tols, and  put  them  in  his  pantaloons 
pockets,  at  his  own  bouse,  which  was 
two  or  three  hundred  yards  off,  and 
then  started  immediately  for  the  public 
square  ;  he  had  upon  his  person  and  in 
his  pocket  a  loaded  pistol  or  pistols,  of 
the  same  kind  and  description  as  the 
one  found  at  his  side,  on  the  ground 
where  he  fell,  after  being  shot  by  the 
prisoner ;  held  that  they  are  compe- 
tent evidence,  without  precedent  proof 
that  the  prisoner  had  knowledge  of 
them.     Reynolds  v.  State,  1  Kelly  22$. 

364.  On  a  trial  for  murder,  charged 
to  have  been  committed  by  a  husband 
on  his  wile,  the  State  has  a  right  to 
prove  a  long  course  of  ill  treatment  by 
the  husband  towards  the  wife.  State 
y.Rash,  12  Iredell  382. 

365.  Proof  of  the  declarations  of  the 
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deceased  wife,  offered  by  the  husband, 
that  she  had  been  guilty  of  adultery, 
was  properly  rejected  by  the  Court,  be- 
cause it  was  irrelevant  to  the  issuey 
and  because  it  would  have  gone  strong- 
ly to  prove  the  malice  charged  on  the 
husband.    lb. 

866.  Where  the  public  prosecutor,  on 
the  trial  of  an  indictment  for  the  mur- 
der of  the  prisoner's  wife,  in  the  ab- 
sence of  direct  evidence  of  the  alleged 
murder,  offered,  with  other  presump- 
tive evidence,  testimony  to  show  that 
for  some  months  before,  and  down  to 
the  time  of  the  alleged  murder,  an 
adulterous  intercourse  had  been  carried 
on  between  the  prisoner  and  a  Mrs.  B. ; 
it  was  held  that  such  testimony  was 
admissible,  not  to  prove  the  corpus  de- 
licti, but  to  repel  the  presumption  of 
innocence  arising  from  the  conjugal  re- 
lation.    State  v.  Watkin*,  9  Conn.  47. 

367.  If,  during  the  quarrel  immedi- 
ately preceding  the  fight  between  the 
prisoner  and  the  person  slain  by  him, 
the  deceased  charged  that  the  prisoner 
had  "  lor  some  time  been  mad  at  him/' 
and  stated  facts  to  sustain  his  charge, 
but  which  were  denied  at  the  time  by 
the  prisoner,  it  is  the  duty  of  the  Cir- 
cuit Court,  on  the  trial,  to  instruct  the 
jury  that  the  statement  of  thb  facts  by 
the  deceased  is  no  evidence  of  their 
truthfulness,  and  that  such  statement 
should  only  be  regarded  by  them  as 
part  of  the  res  gestae,  to  show  under 
what  circumstances  the  conflict  be- 
tween the  parties  commenced.  Hailev. 
State,  1  Swan  248. 

368.  Where  on  the  separate  trial  of 
G.,  who  was  jointly  indicted  with  T. 
and  J.  for  the  crime  of  murder,  the 
statements  and  threats  of  the  latter 
against  the  deceased,  made  when  0. 
was  not  present,  were  admitted  in  evi- 
dence, the  testimony  warranting  the 
conclusion  that  they  were  all  acting  in 
concert  in  the  prosecution  of  a  com- 
mon design  ;  and,  although  tempora- 
rily separated,  such  separation  being 
for  the  purpose  of  providing  weapons, 
and  making  preparations  to  carry  their 
design  into  execution  ;  it  was  held 
proper  evidence.  Gardner  v.  People,  8 
Scam.  84. 

369.  An  accessory  cannot  take  ad- 
vantage of  error  in  the  record  against 


the  principal ;  and  the  attainder  of  the 
principal,  while  unreversed;  is  prima  fa- 
cie evidence  against  the  accessory  of 
the  principal's  guilt.  State  v.  Dwncan, 
6  Iredell  286. 

870.  Evidence  on  the  part  of  a  pris- 
oner indicted  as  an  accessory  in  mur- 
der, that  he  was  a  man  of  violent  pas- 
sions, and  often  in  the  habit  of  using 
threatening  language,  intended  to  re- 
but the  presumption  arising  from  hiB 
threats  against  the  deceased,  is  irrele- 
vant and  inadmissible,    lb. 

371.  Threats  of  other  persons  against 
the  deceased,  or  admissions  by  them 
that  they  had  killed  him,  are  only  hear- 
say, and  cannot  be  received  in  evi- 
dence,    lb. 

372.  Where  D.  was  indicted,  and  on 
trial  for  the  murder  of  a  slave,  and  it 
was  proved  that  D.  was  acting  in  the 
capacity  of  overseer  for  B.,  and  a  witr 
ness  on  the  part  of  the  State  was  per- 
mitted, notwithstanding  objections  on 
the  part  of  the  prisoner,  to  testify  as 
to  the  prisoner's  general  habit  as  over- 
seer in  punishing  slaves  upon  the  plan- 
tation of  the  owner  of  the  slave  killed ; 
held  by  the  Court  of  Errors  of  Mis- 
sissippi, that  such  evidence  was  inad- 
missible, being  calculated  to  prejudice 
the  jury  against  the  prisoner,  and  not 
being  responsive  to  any  charge  made. 
Doidingv.  State,  5  Smed.  A?  Marsh.  664. 

373.  The  uncorroborated  testimony 
of  an  accomplice  should  be  received 
with  great  caution,  and  the  Court 
should  always  so  instruct  the  Jury j 
but  they  are  not  to  be  instructed  that, 
in  point  of  law,  *  conviction  cannot  be 
obtained  upon  such  testimony.  Peofk 
v.  Coetello,  1  Denio  88. 

374.  A.  having  been  examined  as  a 
witness  against  B.,  before  a  committing 
Court,  died  before  the  trial  of  B.  in  the 
Circuit  Court.  It  was  proposed  by  the 
State's  Attorney  to  show  on  the  trial 
what  A.  had  testified  to  before  the  com- 
mitting Court.  Held  that  this  evidence 
was  not  in  violation  of  the  constitu- 
tional right  of  the  defendant  to  meet 
witnesses  against  him  face  to  face,  for 
B.  had  met  A.  face  to  face  before  the 
committing  Court,  and  had  the  right  to 
cross-examine  him,  and  also  had  in  the 
Circuit  Court  the  right  to  cross-examine 
those  who  proved  what  A,  bad  testi- 
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fied  to.     Kendrick  v.  State,  10  Humph. 
479. 

875.  Where  it  is  proposed  to  intro- 
duce the  testimony  of  a  deceased  wit- 
ness given  on  a  former  trial  between 
the  same  parties,  it  was  held  that  the 
exact  words  of  such  deceased  witness 
need  not  be  proved.  It  is  sufficient  if 
the  substance  of  all  he  said  on  the 
examination  and  cross-examination,  in 
relation  to  the  subject-matter  in  con- 
troversy, be  shown,     lb. 

376.  Where  there  is  a  dispute  as  to 
localities,  a  diagram  which  is  drawn  in 
accordance  with  the  testimony  of  the 
witness,  may  be  given  to  the  jury, 
without  having  been  first  exhibited  to 
the  witness  whose  testimony  it  contra- 
dicts.   Bishop  v.  State,  9  Geo.  121. 

377.  On  an  indictment,  proof  that  the 
prisoner  attempted  to  escape  by  the  use 
of  a  false  key,  is  competent.  Fanning 
v.  State,  14  Mo.  386. 

378.  On  an  indictment,  proof  of  prior 
indictments  for  the  same  offence,  which 
have  been  dismissed  or  suspended,  is 
inadmissible,    lb. 

379.  On  the  trial  of  an  indictment 
for  advising  the  slaves  of  a  certain 
person  to  escape  from  their  master,  it 
is  erroneous  to  admit  evidence  to  show 
that  the  prisoner  was  guilty  of  advis- 
ing the  slave  of  another  person  not 
named  in  the  indictment,  to  abscond. 
Cole  v.  Commonwealth,  5  Gratt.  696. 

380.  It  is  competent  on  cross-examin- 
ation, to  ask  a  witness  how  he  was 
employed  during  the  time  of  the  trans- 
action he  has  detailed  in  his  examina- 
tion in  chief.  Stewart  v.  State,  19  Ohio 
881. 

381.  Where  the  defendant  was  per- 
mitted, without  objection,  to  ask  a  wit- 
ness if  he  was  not  prejudiced  against 
defendant,  and  he  answered  that  he 
was,  it  was  erroneous  for  the  Court, 
against  the  objection  of  defendant,  to 
permit  the  State  to  draw  from  the  wit- 
ness a  statement  of  the  reasons  why 
he  was  so  prejudiced  ;  and  the  witness 
having,  in  giving  his  reasons  for  such 
prejudice,  detailed  matters  prejudicial 
to  the  character  of  the  defendant,  the 
Court  could  not  counteract  the  effect  of 
erroneously  admitting  them,  by  telling 
the  jury  not  to  regard  them  as  evi- 
dence.    Cornelius  v.  State,  7  Eng.  782. 


382.  But,  though  it  is  not  proper  to 
ask  a  witness,  in  general  terms,  if  he 
is  not  prejudiced  against  defendant,  he 
may  be  interrogated  as  to  any  particu- 
lar acts  or  expressions  in  reference  to 
the  accused,  from  which  the  Jury  may 
infer  unfriendly  feeling  or  prejudice,  lb. 

383.  A  declaration  of  a  character 
proper  for  a  slave  to  make,  made  by 
him  in  the  presence  and  hearing  of  a 
white  person  from  whom  it  naturally 
called  for  a  response,  is  admissible 
evidence  against  such  white  person,  if 
uncontradicted  by  him,  as  showing  ac- 
quiescence in  the  truth  of  the  state- 
ment. Spencer  v.  the  State,  20  Ala.  R. 
24. 

384.  Where  evidence  is,  prima  facie, 
inadmissible,  it  is  not  necessary  that 
the  party  objecting  to  it  should  specify 
the  ground  on  which  his  objection  is 
founded :  a  general  objection  is  suffi- 
cient    Davis  v.  State,  17  Ala.  415. 

385.  On  the  trial  of  an  indictment 
which  charges  the  defendant  with  sell- 
ing spirituous  liquors  without  license, 
the  docket  and  minutes  of  the  county 
commissioners  before  their  records  are 
made  up,  are  admissible  in  evidence 
for  the  government ;  and  if  no  license 
appear  on  such  docket  or  minutes,  it  is 
prima  fade  evidence  that  he  had  no 
license.     Com.  v.  Kimball,  7  Met  304. 

386.  Where  two  persons  are  con* 
cerned  in  the  commission  of  a  crime  (as 
in  gaming ),  one  of  them  may  be  com- 
pelled, under  sec.  72,  ch.  52,  Digest,  to 
give  evidence  on  the  trial  of  an  indict- 
ment against  the  other,  because,  by  the 
provision  of  that  statute,  "  the  testi- 
mony given  by  such  witness  shall  in  no 
instance  be  used  against  him  in  any 
criminal  prosecution  for  the  same  of- 
fence," and  thus  he  is  protected  from 
self  accusation,  and  his  common  law 
and  constitutional  privilege  secured  to 
him.     State  v.  Quailes,  8  Eng.  R.  307. 

387.  Proof  of  strife  and  collision 
among  the  drivers  while  awaiting  their 
turns,  is  competent  evidence  for  the 
purpose  of  establishing  the  fact  of  ob- 
struction. The  People  v.  Cunningham, 
1  Denio's  R.  524. 

388.  Representations  made  by  a  sick 
person  to  a  medical  attendant,  of  the 
nature,  symptoms,  and  effects  of  the 
malady  under  which  he  is  laboring, 
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are  admissible  as  original   evidence. 
Johnson  v.  the  State,  17  Ala.  618. 

389.  The  competency  of  evidence 
cannot  always  be  decided,  until  all  the 
evidence  is  in  ;  and  the  admission  of 
incompetent  evidence  may  be  remedied 
by  proper  instructions  to  the  jury.  Fitz- 
gerald v.  the  State,  14  Mo.  413. 

390.  The  deposition  of  a  witness, 
taken  in  a  criminal  case  before  the  ex- 
amining magistrate  under  the  act  of 
1715,  Rev.  Stat.  ch.  35,  §  1,  maybe 
read  in  evidence  on  the  trial  of  a  pris- 
oner, if  the  witness  is  then  dead.  State 
v.  Valentine,  7  Iredell's  R.  225. 

391.  The  proof  of  the  deposition  is 
usually,  but  not  necessarily,  by  the 
magistrate,  or  his  clerk  ;  but,  in  this 
State  at  least,  there  being  no  statutory 
direction  as  to  the  mode  of  proof,  the 
probate  must  be  a  matter  of  sound  dis- 
cretion in  the  presiding  judge,  keeping 
in  view  the  general  principles  of  evi- 
dence, alike  necessary  to  the  safety  of 
the  accused,  and  the  due  administration 
of  the  law.    lb. 

392.  Held  in  this  case  that,  it  appear- 
ing that  the  examining  magistrate  was 
necessarily  absent  in  the  discharge  of 
high  public  duties,  proof  by  the  Ulerk 
of  the  Superior  Court,  to  which  the  de- 
position had  been  returned  according 
to  law,  that  he  was  present  when  the 
deposition  was  taken — that  the  examin- 
ation was  written  down  by  the  magis- 
trate himself,  and  that  the  deposition 
returned  to  his  office  and  offered  in 
evidence,  was  in  the  proper  hand-writ- 
ing of  that  magistrate — was  sufficient 
to  authorize  the  reading  of  the  deposi- 
tion,   lb. 

393.  Although  the  conversion  of  prop- 
erty is  not  proof  of  an  original  felon- 
ious design  in  obtaining  the  possession 
of  it :  yet  such  conversion  is  a  circum- 
stance which,  in  connection  with  other 
facts,  the  jury  may  consider  of,  where- 
by to  determine  the  intent  with  which 
the  possession  was  obtained.  Long  v. 
State,  1  Swan's  R.  287. 

394.  Medical  or  scientific  books  may 
be  read  to  the  jury,  under  the  sanction 
of  the  Court,  but  the  Court  has  it  in  its 
discretion  to  prohibit  reading  of  such 
books,  as  a  matter  of  evidence  or 
authority.  Luning  v.  the  State,  1  Chand. 
(Wis.)  118. 


395.  The  substitution  of  depositions 
for  oral  testimony,  prevails  in  civil 
trials.  They  cannot  be  used  against 
the  accused  in  criminal  trials,  nor,  it 
seems,  in  his  favor,  unless  by  his  con- 
sent. Dominges  v.  the  State,  7  Sm.  & 
Marsh.  475. 

396.  The  testimony  of  a  witness, 
taken  down  in  writing  by  a  magistrate, 
cannot,  on  a  trial  in  the  same  matter 
in  the  Court,  be  used  as  evidence  in 
chief, — particularly  when  the  witness 
is  present :  but  may  be  used  to  show 
contradictory  statements  made  by  him. 
State  v.  McLeod,  1  Hawks  344. 

397.  Testimony  that  tends  to  prove 
the  issue,  is  admissible  for  the  consider- 
ation of  the  jury,  although  alone  it 
might  not  warrant  a  verdict  in  accord- 
ance with  it.  The  State  v.  McAllister, 
11  Shep.  139. 

398.  Testimony  which  though  irrele- 
vant, may,  with  propriety,  be  allowed, 
under  the  expectation  that  it  will  be  con- 
nected with  the  case  by  other  testi- 
mony, is  to  be  excluded  from  the  case, 
unless  so  connected  as  to  become  rele- 
vant,    lb. 

399.  Where  the  plaintiff's  witness 
in  an  action  for  slander,  under  the  plea 
of  justification,  stated  in  reply  to  ques- 
tions put  to  him  by  the  plaintiff  respect- 
ing the  plaintiff's  character,  that  some 
persons  spoke  well  of  him,  and  some 
spoke  ill  of  him,  and,  being  asked  by 
the  plaintiff,  who  spoke  ill  of  him,  said 
J.  M.  charged  him  with  a  specific  of- 
fence ;  it  was  held  that  it  became, 
under  the  circumstances,  important 
whether  J.  M.  made  the  charge  or  not, 
and  that  the  plaintiff  had  the  right  to 
show  by  J.  M.,  that  he  did  not  make  it. 
McLarin  v.  the  State,  4  Humph.  381. 

400.  Hearsay  evidence  is  not  com- 
petent in  a  State  prosecution  for  forni- 
cation. Overstreet  v.  the  State,  3  How- 
ard 328. 

401.  Where  a  party,  at  whose  re- 
quest a  deposition  in  perpetuam  was 
taken  failed,  in  his  application,  to  state 
that  he  was  desirous  to  perpetuate  the 
testimony  of  the  witness,  as  prescribed 
by  the  Rev.  Stats,  of  Massachusetts,  c. 
94.  §  34,  but  no  objection  was  made  for 
that  reason  at  the  time  of  taking  the 
deposition,  and  the  notice  of  the  magis 
trates  to  the  deponent,  and  their  certi 
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flcate,  showed  that  the  deposition  was 
taken  in  perpetuam ;  held  that  such 
deposition  was  not  for  that  reason  to 
be  disallowed.  The  Commonwealth  v. 
Stone,  Thacher's  Crim.  Oas.  604. 

402.  An  unrecorded  deposition  in 
perpetuam  is  admissible  to  sustain  an 
indictment  for  perjury,  against  the  de- 
ponent, at  any  time  within  the  ninety 
days  limited  by  the  Rev.  Stats,  c.  94, 
§  3T,  for  recording  such  depositions, 
but  not  after  that  time  has  passed,   lb. 

403.  The  testimony  of  a  witness,  ex- 
amined on  a  coroner's  inquest,  in  the 
absence  <rf  the  prisoner,  though  taken 
down  in  writing  by  the  coroner,  signed 
by  the  witness,  and  returned  to  the 
clerk,  is  not  competent  evidence  against 
the  prisoner,  on  a  trial  for  murder, 
after  the  death  of  the  witness.  The 
State  v.  Campbell,  1  Richard.  R.  124. 

404.  Discharge  on  a  petition  for  free- 
dom, founded  on  the  illegal  exportation 
of  petitioner  by  his  master,  is  evidence 
of  his  freedom,  on  an  indictment  for  kid- 
napping him.  State  v.  Harten,  4  Harr. 
582. 

405.  The  general  reputation  of  a 
kidnapper  is  evidence  of  the  intent 
with  which  defendant  aided  him  in 
carrying  off  a  free  negro,    lb. 

406.  What  a  witness  swore  at  the 
former  trial  of  an  indictment,  who  has 

'  since  died,  may  be  proved  by  a  person 
who  waB  present  and  heard  his  testi- 
mony ;  provided  he  can  repeat  the  tes- 
timony as  the  witness  gave  it,  and  not 
merely  what  he  conceives  to  be  the 
substance  of  it.  He  may  refresh  his 
memory  from  notes  taken  at  the  time  ; 
or  from  a  newspaper  printed  by  him, 
containing  the  evidence  as  taken  down 
by  himself.  U.  S.  v.  Wood,  3  Wash. 
C.  C.  440. 

407.  S.  made  an  affidavit  before  a 
justice,  that  O.  had  assaulted  and 
wounded  him  ;  and  on  the  same  day 
gave  his  deposition  upon  the  same 
charge  before  magistrates,  acting  as  a 
court  of  inquiry,  in  the  absence  of  the 
accused  ;  afterwards  S.  died,  and  €. 
was  indicted  for  murdering  him  :  held 
that  the  affidavit  and  deposition  of  S. 
aforesaid,  not  being  dying  declarations, 
having  been  taken  ex  parte,  and  upon 
an  accusation  for  a  less  offence,  could 
not  be  read  in  evidence  by  the  State, 


on  the  trial  for  murder.      CoUier  t. 
State,  8  Eng.  6T6. 

408.  Where  several  persons  are 
shown  to  have  been  combined  together 
for  the  same  illegal  purpose,  any  act 
or  declaration  of  one  of  the  parties  in 
reference  to  the  common  object,  and 
constituting  a  part  of  the  res  gestae, 
may  be  given  in  evidence  against  the 
others.  The  State  v.  Loper,  4  Shep. 
293. 

409.  On  a  criminal  prosecution  for 
forgery,  in  the  Municipal  Oourt,  it  was 
held  that  the  record  and  judgment  of 
the  Police  Court  could  not  be  given  in 
evidence,  unless  the  circumstances  of 
the  prisoner's  examination  there,  were 
first  shown  by  the  magistrate  or  some 
person  present.  The  Com.  v.  French, 
Thacher's  Crim.  Oas.  82. 

410.  In  Virginia,  under  the  statute 
of  March  15,  1822,  a  white  person, 
free  negro,  or  mulatto,  knowingly  re- 
ceiving stolen  goods  from  a  slave, 
free  negro,  or  mulatto,  is  a  principal 
felon,  not  an  accessory,  and  so  the 
record  of  conviction  of  the  actual  thief 
is  not  competent  as  evidence  against 
him.     Smith's  case,  10  Leigh  635. 

411.  Testimony  taken  before  the 
committing  magistrate,  is  not  admis- 
sible as  evidence  on  the  trial  of  the 
prisoner.  Oliver  v.  State,  5  Howard's 
Rep.  14. 

412.  The  evidence  drawn  out  upon 
the  examination,  by  a  committing  mag- 
istrate, of  a  prisoner  under  oath  as  to 
the  subject-matter  of  his  offence,  is,  it 
seems,  incompetent  Com.  v.  Harmon, 
4  Barr  269. 

413.  Where  a  solicitor  for  the  State, 
as  upon  affidavit,  asserts,  upon  the  au- 
thority of  A.  B.,  a  witness  in  the  cause, 
who  is  present,  any  matter  material  to 
the  issue,  and  afterwards  A.  B.  testified 
differently;  held  that  testimony  may  be 
received  to  show  the  diversity,  for  the 
purpose  of  discrediting  A.  B.  State  v. 
McQueen,  1  Jones'  N.  Oar.  1*1*1. 

414.  Where,  on  a  trial,  the  counsel 
for  the  defendant  asks  a  witness  a 
question  which  involves  scientific  opin- 
ion in  a  matter  wherein  he  professes 
skill,  if  it  be  isolated  and  not  con- 
nected with  any  other  proposition,  it 
is  proper  evidence  to  be  received  ;  but 
the  statements  of  books  of  science  not 
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verified  by  his  own  experience, is  of  no 
more  weight  than  the  books  them* 
selves  ;  the  opinion  given  in  such 
books  are  not  competent  evidence, 
laming  v.  the  State,  1  Chand.  (Wis.) 
264. 

415.  It  is  entirely  a  matter  in  the 
discretion  of  the  Court,  to  hear  or  reject 
the  reading  of  scientific  books  on  the 
trial  of  a  cause,    lb. 

416.  A  letter  written  for  the  accused, 
by  the  witness,  while  in  jail  together,  is 
incompetent  evidence  for  the  accused, 
either  as  original  testimony  of  its  con- 
tents or  for  tiie  purpose  of  impeaching 
the  witness.  Campbell  v.  State,  28 
Ala.  44. 

417.  Where  one  testifies  on  trial  of 
an  indictment  for  selling  spirits  with- 
out a  license,  that  he  sometimes  tended 
the  store  for  the  defendant,  his  brother, 
as  his  clerk  or  agent ;  that  his  brother 
left  him  that  afternoon  in  the  general 
charge  of  the  store  ;  that  he  had  some- 
times sold  rum  for  the  defendant ;  that 
there  was  rum  on  tap,  and  also  brandy  ; 
that  he  sold  J.  a  quart  of  brandy  that  af- 
ternoon ;  held  that  the  evidence  was 
proper  to  be  submitted  to  the  jury  as 
showing  the  witness  to  be  the  agent  of 
the  defendant  for  the  sale  of  all  articles 
in  the  store.  The  State  v.  Foster,  3 
Foster  (N.  H.)  348. 

418.  A  witness  may  be  asked,  and 
may  state  his  opinion  as  to  the  time  of 
day  when  an  event  took  place,  and  he 
may  state  his  opinion  as  to  the  length 
of  time  which  elapsed  between  the 
occurring  of  two  events.  Campbell  v. 
tke  State,  23  Ala.  44. 

419;  Where  A.  is  charged  with  an 
assault  upon  B.  with  intent  to  kill,  re- 
marks or  threats  affecting  A.,  made  by 
B.  to  a  third  party  before  the  assault, 
are  not  competent  evidence  in  A.'s 
behalf,  especially  when  it  does  not 
appear  at  what  time  they  were  com- 
municated to  him.  The  State  v.  Jack- 
*0»,  17  Miss.  (2  Bennett}  544. 

420.  Declarations  of  B.  some  months 
after  the  assault,  in  palliation  of  A.'s 
guilt,  are  not  admissible  in  evidenoe. 
lb. 

421.  Proof  of  B.'s  general  bad  and 
dangerous  character,  is  incompetent,  he 
being  unoffending  when  assaulted.  lb. 

422.  Proof  of  threats  made  by  B.  is 


incompetent,  if  time  enough  had  elaps- 
ed for  the  blood  to  cool.     lb. 

428.  Against  a  free  white  person, 
negro  testimony  is  not  competent ;  it  is 
competent,  however,  to  show  that  cer- 
tain acts  were  done  in  consequence  of 
information  received  from  a  negro. 
Grady  v.  the  State,  11  Ga.  253. 

424.  Where  one  accused  was  tried 
and  convictexd  in  one  county,  a  new 
trial  was  granted  and  the  venue  chang- 
ed to  another  county  ;  in  this  last  trial 
it  is  improper  to  submit  as  evidence  to 
the  jury,  the  affidavit  made  by  the  ac- 
cused for  the  purpose  of  obtaining  a 
change  of  venue,  or  the  record  of  his 
former  conviction  and  sentence.  Boles 
v.  the  State,  24  Miss.  445 

425.  Where  a  miller,  who  had  received 
barilla  to  grind,  fraudulently  retained 
part  of  it,  returning  a  mixture  of  baril- 
la and  plaster  of  Paris  ;  held  that  the 
Government  was  not  bound  to  produce 
the  truckman  who  carried  the  barilla 
to  and  from  the  mill,  to  prove  that  it 
was  not  adulterated  in  the  transporta- 
tion, although  there  was  only  circum- 
stantial evidence  that  it  was  adul- 
terated by  the  miller.  Com.  v.  James,  1 
Pick.  R.  375. 

426.  Upon  an  indictment  for  a  breach 
of  a  by-law  in  Boston,  prohibiting  per- 
sons having  the  care  of  a  wagon,  cart, 
Ac.,  proof  of  the  defendant's  general 
character  as  a  careful  driver  cannot  be 
admitted.  Com.v.  Worcester,  3  Pick.  E. 
462. 

427.  On  the  defence  of  a  criminal 
prosecution  for  a  defect  in  a  highway, 
established  by  the  county  commission- 
ers, even  proof  by  the  commissioners' 
record,  that  there  were  irregularities 
in  their  preliminary  proceedings,  is  not 
competent.  State  v.  Madison,  83  Maine 
228. 

428.  Where,  in  an  action  of  trim,  con., 
a  witness  testifies  that  he  saw  the  de- 
fendant at  the  plaintiff's  house,  in  com- 
pany with  the  wife  of  the  latter,  his 
opinion  as  to  the  purpose  for  which  he 
was  there,  is  not  admissible  as  evi- 
dence.    Cox  v.  Whitfield,  18  Ala.  738. 

429.  Where  a  prisoner  is  indicted  for 
rape  upon  his  ward,  it  was  held  that 
the  entire  record  of  his  proceedings,  as 
guardian,  in  the  Probate  Court,  in- 
cluding his  accounts  and  settlements, 
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and  appropriation  of  the  ward's  prop- 
erty, is  admissible,  to  establish  the  con- 
tinuing guardianship  of  the  prisoner 
over  the  ward  ;  and  if  the  prisoner 
desire  to  exclude  any  portion  of  the 
record  as  irrelevant,  he  should  move  to 
exclude  the  irrelevant  part,  and  not  the 
whole  record,  in  default  of  which  the 
admission  of  the  whole  record  will  not 
be  error,  though  the  prisoner  except 
to  it  at  the  time  ;  Chief  Justice  Sharkey 
dissenting,  and  holding  that  the  whole 
record  was  inadmissible,  as  calculated 
to  prejudice  the  jury  against  the  pris- 
oner, inasmuch  as  it  showed  that  he 
had  squandered  the  property  of  his 
ward,  besides  having  despoiled  her  of 
her  virginity.  Tenney  v.  State,  8 
Smedes  &  Marsh.  R.  104. 

430.  On  a  trial  for  a  rape,  where  a  wit- 
ness was  asked  if  he  had  not  at  a 
certain  time  authorized  his  wife  to  of- 
fer the  victim  of  the  outrage  a  home, 
and  in  what  manner  he  had  authorized 
it,  and  the  record  without  setting  forth 
the  answer  of  the  witness,  stated  in 
general  terms  that  the  witness  proceed- 
ed to  answer  the  question  in  the  affirm- 
ative, and  to  state  the  reasons  which 
he  had  stated  to  his  wife  ;  held  that  the 
record  not  disclosing  what  the  testi- 
mony was  which  the  witness  gave,  the 
Court  could  not  decide  as  to  its  le- 
gality ;  Chief  Justice  Sharkey  dissent- 
ing, and  holding  that,  let  the  testimony 
be  what  it  might,  it  was  admissible, 
being  a  conversation  between  a  man 
and  his  wife,  not  in  the  presence  of  the 
prisoner,  and  forming  no  part  of  the 
res  gestae.     lb. 

431.  Negro  testimony — when  admis- 
sible. The  State  v.  Cooper,  3  Harring- 
ton R.  571. 

/  ~  432.  Where  it  is  shown  that  a  crime 
has  been  committed,  and  the  circum- 
stances point  to  the  accused  as  the 
guilty  agent,  facts  tending  to  show  a 
motive,  although  remote,  are  admissi- 
ble in  evidence.  The  jury,  however, 
cannot  be  too  cautious  with  respect  to 
the  importance  they  attach  to  this 
species  of  testimony.  Baalamv.  State, 
IT  Ala.  451. 

433.  There  is  a  wide  difference  be- 
tween presumptions  of  law  and  pre- 
sumptions of  fact.  The  law  draws  no 
presumption  except  from  facts,  which 


unexplained  are  conclusive  of  guilt, 
but  presumptions  of  fact  are  to  be 
drawn  by  the  jury,  and  every  fact  that 
tends  to  prove  the  guilt  or  to  prove  a 
fact  that  is  evidence  of  it,  is  admissible 
and  proper  for  their  consideration,     lb. 

434.  On  the  trial  of  an  indictment 
against  a  white  person,  the  State  may 
give  in  evidence  a  conversation  be- 
tween the  accused  and  a  negro,  in  re- 
lation to  the  offence  charged  when  the 
conversation  on  the  part  of  the  negro 
is  merely  given  in  evidence  as  an  in- 
ducement, and  in  illustration  of  what 
was  said  by  the  white  person.  But  this 
conversation  must  be  proved  by  a 
white  person,  and  not  by  a  negro. 
Hawkins  v.  State,  1  Mo.  190. 

435.  The  mere  opinion  of  a  witness 
with  regard  to  the  age  of  a  person 
from  his  appearance,  unaccompanied  by 
the  facts  on  which  that  opinion  is 
founded,  is  inadmissible  as  evidence. 
Morse  v.  State,  6  Conn.  9. 

436.  Although  a  prisoner  on  his  ex- 
amination shall  not  have  his  examina- 
tion, if  given  on  oath,  read  against  him, 
yet  where  a  grand  jury  are  investigat- 
ing an  offence  with  a  view  to  discover 
the  perpetrator,  and  the  person  who 
was  subsequently  indicted  was  ex- 
amined before  them  on  oath,  and 
charged  another  with  the  commission 
of  the  offence,  this  examination  may 
be  given  in  evidence  against  the  pris- 
oner on  the  trial  of  his  indictment. 
State  v.  Broughton,  1  Iredell  96. 

437.  Evidence  of  what  a  witness  de- 
clared on  a  former  occasion  respecting 
the  guilt  of  a  prisoner  on  trial,  is  not 
admissible  to  prove  the  guilt  of  the 
prisoner.     Fanny  v.  State,  6  Mo.  122. 

438.  Upon  the  examination  of  one 
charged  with  a  criminal  offence,  the 
testimony  of  a  witness  was  reduced  to 
writing,  or  so  much  thereof  as  the  com- 
mitting magistrate  considered  material* 
the  accused  being  present  and  cross- 
examining  the  witness.  The  witness 
died,  and  the  minutes  of  the  examina- 
tion being  lost,  and  not  being  found 
either  in  the  office  of  the  magistrate  or 
in  the  court  where  the  indictment  was 
pending,  held  that  as  only  so  much  of 
the  testimony  as  the  magistrate  deemed 
material  had  been  committed  to  writing, 
he  could  not  be  called  on  to  prove  the 
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substance  of  the  testimony  thus  re- 
duced to  writing  without  also  proving 
what  was  omitted  to  be  inserted.  Quere, 
was  there  a  sufficient  predicate  laid  for 
the  introduction  of  the  secondary  evi- 
dence without  proving  that  the  magis- 
trate had  returned  the  paper  to  the 
court  where  the  indictment  was  found. 
Sharp  v.  State,  15  Ala.  749. 

439.  Where  a  person  who  is  a  wit- 
ness to  a  particular  transaction  has 
made  a  memorandum  at  the  time  of 
certain  facts  for  the  purpose  of  perpetu- 
ating the  memory  of  them,  and  can  at 
any  subsequent  period  swear  that  he 
had  made  the  entry  at  the  time  for  that 
purpo8ey  and  that  he  knows  from  that 
memorandum  that  the  facts  did  exist, 
it  will  be  good  evidence,  although  the 
witness  does  not  retain  a  distinct  re- 
collection of  the  facts  themselves. 
State  v.  Rawls,  2  Nott.  &  M'Cord  331. 

440.  Where  on  an  indictment  for 
gaming  the  prosecutor  was  unable  to 
testify  to  particular  facts  except  from 
seeing  them  in  an  affidavit  made  by 
himself  at  the  time  that  he  had  seen 
the  offence  committed,  the  evidence 
was  held  admissible,    lb. 

441.  A  conversation  of  deceased  with 
a  third  person,  or  acts  of  deceased 
which  never  came  to  the  knowledge  of 
the  prisoner,  cannot  be  received  in  evi- 
dence.    State  v.  Zellers,  2  Halst.  220. 

442.  Quere,  whether  under  the  Geor- 
gia statute,  which  renders  slave  testi- 
mony incompetent  against  a  free  white 
citizen,  those  propositions  be  maintain- 
able.    StudstiU  v.  State,  1  Geo.  2. 

443.  As  between  free  white  persons, 
however,  the  authorities  all  agree  that 
the  record  of  the  conviction  of  the 
principal  is  evidence  against  the  acces- 
sory, subject  to  be  rebutted  by  show- 
ing satisfactorily  that  the  principal  was 
not  guilty  ;  and  if  the  prisoner  may  in 
his  defence  resort  to  parol  testimony 
to  establish  that,  notwithstanding  the 
record,  the  crime  was  not  in  fact  com- 
mitted, or  that  his  principal  was  inno- 
cent, it  follows  necessarily  that  it  may 
be  offered  on  the  part  of  the  prosecu- 
tion to  show  his  guilt,  and  nothing  can 
be  better  for  this  purpose  than  the  free 
and  voluntary  confessions  of  the  party. 
lb. 

444.  In  South  Carolina,  in  the  State 


v.  Sims  (2  Bailey's  Rep.  20),  the  Court 
held  that  the  record  of  the  conviction 
of  a  slave  before  a  court  of  magistrates 
and  freeholders,  as  principal  in  the 
felony,  might  be  given  in  evidence  on 
the  trial  of  an  indictment  against  a 
free  white  man  as  accessory  before  the 
fact,  and  that  the  confessions  of  the 
slave  of  his  own  guilt  as  principal  are 
admissible  in  evidence  on  the  trial  of  a 
free  white  man  as  accessory  before  the 
fact.    lb. 

445.  One  charged  as  an  accomplice 
was  proved  to  have  been  concerned  in 
a  commission  of  a  felony.  After  this 
proof  in  corroboration  of  his  testimony 
as  an  accomplice,  it  was  held  com- 
petent to  prove  any  act  or  declaration 
of  his  which  went  to  show  that  he  and 
his  associate  did  commit  the  felony. 
State  v.  Ford,  3  Strob.  51 1. 

446.  Proof  of  the  declarations  which 
show  the  inception  in  the  mind  of  the 
prisoner  of  a  scheme  of  villany,  which 
is  afterwards  developed  by  an  act  done 
and  for  which  he  is  on  trial,  is  compe- 


tent ;  remoteness  of  the  time  when  such 
declarations  were  made,  cannot  in  such 
case  render  them  incompetent,     lb. 

441.  Testimony  to  prove  "  that  some 
of  the  property  which  the  defendant 
was  charged  with  having  obtained  by 
means  of  threats  from  A.,  was  after- 
wards found  in  a  concealed  state  in  the 
dwelling-house  of  said  B.,"  was  admis- 
sible, on  the  ground  that  it  might  have 
a  tendency  to  corroborate  the  testimony 
of  the  witness  by  satisfying  the  jury 
that  the  defendant  was  conscious  of 
having  improperly  obtained  it.  State 
v.  Bruce,  11  Shepley  72. 

448.  Where  a  hearing  is  had  before 
a  magistrate  upon  the  complaint  of  a 
town  grand  juror,  charging  a  person 
with  the  commission  of  a  crime,  and 
the  respondent  is  by  the  magistrate 
bound  over  for  trial  by  the  County 
Court,  and  an  indictment  is  laid  against 
him,  and  before  a  trial  is  had  upon  the 
indictment,  a  witness,  who  was  sworn 
before  the  magistrate,  dies  ;  proof  may 
be  received  on  trial  upon  the  indict- 
ment, to  show  what  witness  testified 
before  the  magistrate.  The  State  v. 
Hooker,  11  Vt.  658. 

449.  Proof  of  what  a  deceased  wit- 
ness testified  to  on  a  preliminary  ex- 
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amination  before  a  justice  of  the  peace, 
touching  the  same  charge  for  which 
the  accused  stands  indicted,  is  admissi- 
ble against  him,  although  the  examina- 
tion was  not  reduced  to  writing.  Davis 
v.  State,  It  Ala.  354. 

450.  In  such  a  case  it  is  not  neces- 
sary to  prove  the  language  used  by  the 
witness  in  giving  his  testimony,  its 
substance  is  all  that  is  required.  lb. 
Vide  State  v.  Hooker,  H  Vt.  658. 

451.  But  proof  of  what  a  deceased 
witness  testified  to  on  a  former  trial  is 
not  admissible,  unless  the  point  in  issue 
is  the  same.  Davis  v.  State,  17  Ala. 
354. 

452.  The  fact  of  the  party  being  in- 
toxicated, has  indeed  been  holden  to  be 
a  circumstance  proper  to  be  taken  into 
consideration,  where  the  sole  question 
is,  whether  an  act  was  premeditated,  or 
done  only  with  sudden  heat  and  im- 
pulse. Kelly  v.  State,  3  Smed.  &  Marsh. 
518. 

453.  Where  the  defendant's  counsel 
asked  a  witness  if  he  had  not  heard  a 
negro  slave  confess  that  he  had  stolen 
the  goods  in  question,  and  the  Court 
refused  to  permit  the  witness  to  answer 
this  question  ;  held  that  this  was 
clearly  right.     Rhea  v.  State,  10  Yerg. 


454.  Evidence  that  the  offence  prov- 
ed before  the  jury  (and  of  which  the 
jury  found  the  defendant  guilty),  is  an- 
other and  different  offence  from  that 
which  was  proved  before  the  grand 
jury  who  found  the  bill,  is  admissible. 
Sprait  v.  State,  8  Mo.  24T. 

455.  It  is  competent,  in  support  of  a 
prosecution,  to  show  that  the  accused 
advised  an  accomplice  to  break  jail, 
and  make  his  escape.  People  v.  Rath- 
bun,  21  Wend.  509. 

456.  Evidence  that  the  accused  re- 
fused to  escape  and  go  beyond  the 
reach  of  the  process  of  this  State,  af- 
ter being  informed  of  the  charge 
brought  against  him,  although  he  was 
advised  to  do  so,  and  it  was  certainly 
practicable  to  have  made  his  escape, 
is  inadmissible.     lb. 

451.  It  is  matter  of  discretion  with 
the  Court  before  whom  a  trial  is  had, 
whether  they  will  or  will  not  require 
counsel  to  disclose  what  they  expect 
to  show  by  a  witness  before  he  is  ex- 


amined/ where  the  caRe  is  one  of  deli- 
cacy and  importance,  and  the  evidence 
is  nicely  balanced,  and  the  scale  is  li- 
able to  be  affected  by  slight  circum- 
stances ;  courts  are  vigilant  in  pre- 
venting any  extraneous  or  irrelevant 
matter  from  being  brought  before  the 
jury.     People  v.  White,  14  Wend.  111. 

458.  In  such  cases  counsel  will  be 
required  to  state  the  substance  of  what 
they  expect  to  prove,  in  order  that,  if 
irrelevant  or  improper,  the  evidence 
may  be  rejected  ;  when  the  lines  of  the 
case  are  more  broadly  marked,  less 
caution  is  needed,  as  the  rights  of 
the  parties  may  be  sufficiently  protect- 
ed by  the  Court  deciding  upon  the 
competency  or  relevancy  of  the  evi- 
dence as  it  falls  from  the  witness,    lb, 

459.  In  this  case,  the  Court  of  Oyer 
and  Terminer  were  requested  to  direct 
the  district  attorney  to  state  what  he* 
expected  to  prove  by  a  witness  who 
was  about  to  relate  a  conversation  with 
the  accused,  which  request  was  over- 
ruled, and  the  witness  stated  the  pris- 
oner's confession,  that  he  had  been  the 
inmate  of  a  State  prison.  This  Court 
held  that  this  was  precisely  one  of 
those  cases  in  which  the  request  of  the 
prisoner's  counsel  should  have  been 
granted,    lb. 

460.  In  prosecutions  for  having  coun- 
terfeit notes  in  possession,  proof  that 
other  counterfeits  were  found  secreted 
in  prisoner's  house,  and  in  possession 
of  his  wife,  is  admissible.  Hess  v.  State, 
5  0.  5. 

461.  On  a  trial  for  stealing  a  slave, 
counsel  for  the  State  proposed  to  read 
to  the  jury  the  following  memorandum, 
written  in  pencil,  in  the  pocket-book  of 
the  defendant,  and  taken  from  his  cus- 
tody— Wilkins,  Paul  Tower.  These 
were  the  names  of  the  owners  of  the 
slaves  with  whom  the  defendant  was 
proven  to  be  in  communication.  De- 
fendant's counsel  objected,  on  the 
ground  that  the  entry  was  not  shown 
to  be  in  the  hand-writing  of  the  accus- 
ed, but  the  Court  overruled  the  objec- 
tion, and  the  defendant,  by  his  counsel, 
excepted  ;  held  that  the  testimony  was 
properly  admitted.  Whaley  v.  State, 
11  Ga.  123. 

462.  It  is  admissible  for  one  of  the 
witnesses,  sworn  on  the  trial,  to  state, 
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that  in  consequence  of  what  was  said 
to  him  by  a  negro,  that  he  was  induced 
to  change  his  position  in  watching  for 
the  defendant.    lb. 

463.  If  flight  is  a  circumstance, 
however  slight,  which  tends  to  crimi- 
nate the  accused,  then  proof  that  the 
prisoner  offered  money  in  order  to  effect 
his  escape,  is  admissible.     lb. 

464.  On  a  criminal  prosecution  for 
stealing  a  slave,  evidence  is  not  admis- 
sible of  conversations  held  by  the  pris- 
oner with  other  slaves,  eighteen  miles 
from  the  place  where  the  offence  is 
charged  to  have  been  committed.  State 
v.  Wisdom,  8  Porter  511. 

465.  Where  the  defendants  are  in 
dieted  for  a  riotous  assault  upon  an 
officer  while  serving  a  legal  precept  on 
C  who  was  charged  with  larceny  in  an- 
other State,  and  with  being  a  fugitive 
from  justice  ;  held  that  the  defendants 
could  not  introduce  evidence  that  B., 
who  claimed  the  custody  of  G.  as  a  fu- 
gitive slave,  had  declared,  and  that  the 
officer  knew  B.  had  declared  that  A. 
had  not  committed  larceny,  and  that 
the  charge  was  made  merely  for  the 
purpose  of  getting  A.  into  custody,  so 
that  he  could  the  more  easily  be  carried 
home.     Com.  v.  Tracy,  5  Mete.  536. 

466.  A  memorandum  of  the  testimo- 
ny of  the  witnesses  examined  before 
the  coroner,  taken  by  a  person  who  was 
present,  is  not  competent  evidence,  if  it 
be  proved.  State  v.  MeElmurray,  3 
Strob.  33. 

467.  In  giving  evidence  of  matters 
in  aggravation,  the  distinction  is,  that 
where  the  aggravating  matter  is  the 
immediate  consequence  of  the  offence, 
for  which  the  defendant  is  on  trial,  it 
may  be  shown  ;  but  if  it  is  a  distinct 
crime,  not  necessarily  connected  with 
the  offence  charged  in  the  indictment, 
it  cannot  be  received.  Baker  v.  State, 
4  Ark.  R.  56. 

468.  It  is  not  competent  for  a  prose- 
cutor to  prove  a  man  guilty  of  one  fel- 
ony by  proving  him  guilty  of  another  ; 
bat  where  several  felonies  are  connect- 
ed together,  and  form  part  of  one  en- 
tire transaction,  then  the  one  is  evi- 
dence to  prove  the  character  of  the 
other,  lb. 

469.  Where  it  becomes  necessary  to 
prove  a  guilty  knowledge  on  the  part 

12 


of  the  prisoner,  evidence  of  other  of- 
fences committed  by  him,  though  not 
charged  in  the  indictment,  is  admissi- 
ble for  that  purpose,  lb. 

470.  If  it  be  material  to  show  the 
intent  with  which  the  act  charged  was 
done,  evidence  may  be  given  of  a  dis- 
tinct offence,  not  laid  in  the  indictment 
lb. 

4T1.  Thus,  upon  an  indictment  for 
maliciously  shooting,  if  it  be  question- 
able whether  the  shooting  was  by  ac- 
cident or  design,  proof  may  be  given 
that  the  prisoner  at  another  time  inten- 
tionally shot  at  the  same  person.  lb. 

4  72.  Where  the  prisoner  was  charged 
in  the  indictment,  first,  with  maliciously 
stabbing  and  cutting  R.  S.,  with  intent 
to  murder  ;  secondly,  with  intent  to  dis- 
able him ;  and  thirdly,  with  intent  to  do 
him  some  grievous  harm  ;  the  Court  per- 
mitted evidence  that  the  stabbing  was 
done  in  attempting  to  make  an  arrest 
as  constable.  lb. 

473.  Hence,  upon  an  indictment  for 
shooting  at,  and  shooting  A.  B.,  evi- 
dence that  A.  B.  was  a  constable  then 
engaged  in  arresting  the  prisoner,  in  the 
discharge  of  his  official  duty,  is  com- 
petent, although  there  is  no  mention  of 
his  official  character  in  the  indictment. 
lb. 

4*74.  The  statute  defining  maiming 
to  be  unlawfully  disabling  a  human 
being,  by  depriving  him  of  the  use  of 
a  limb  or  member,  or  rendering  him 
lame,  or  defective  in  bodily  vigor,  it  is 
implied  that  the  act  being  unlawful  in 
itself,  evidences  a  malicious  intent,  and 
it  is  immaterial  by  what  means,  or  with 
what  instrument  the  injury  is  effected,  or 
whether  the  party  is  deprived  of  the 
use  of  a  limb  or  member,  or  rendered 
permanently  lame,  or  whether  his 
bodily  vigor  is  merely  affected  by  his 
strength,  activity,  or  the  like,  being 
decreased,  lb. 


XII.  Miscellaneous, 

475.  The  jury  being  charged  in  a 
criminal  case,  a  motion  was  made  that 
the  witnesses  in  support  of  the  prose- 
cution should  be  sworn,  and^ent  out  of 
the  hearing  of  the  Court  A  similar  mo- 
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tion  was  made  as  to  the  defendant's 
witnesses.  The  motions  being  allow- 
ed, the  witnesses  were  sworn,  and  sent 
out  After  they  were  all  examined,  a 
motion  was  made  by  the  Solicitor-Gen- 
eral that  he  have  leave  to  introduce  as 
a  witness  a  person  who  had  been  in 
Court,  and  heard  the  examination  of 
the  other  witnesses.  The  motion  al- 
lowed ;  for,  although  by  the  Common 
Law,  the  Crown  could  claim  as  a  mat- 
ter of  right,  that  the  accused  be  ex- 
amined in  the  absence  of  each  other, 
yet  no  such  right  was  allowed  to  the 
accused  as  to  the  witnesses  against 
him.  In  this  State  no  privilege  is  al- 
lowed to  the  State  which  is  denied  to 
the  accused,  and  any  rule  as  to  the 
examination  of  witnesses,  must  work 
both  ways.  State  v.  Sparrow,  3  Humph. 
481. 

476.  The  Constitution  having  de- 
clared that  every  man  has  a  right  to 
be  informed  of  the  accusation  against 
him,  and  to  confront  the  accusers  and 
witnesses  with  other  testimony,  this 
right  is  not  forfeited  if,  either  through 
inadvertence  or  design,  he  omit  to  call 
his  witnesses  when  directed  to  do  so. 
Such  also  is  the  rule  as  to  the  State. 
The  Court  can  only  propose  a  separa- 
tion of  the  witnesses,  it  cannot  compel 
either  party  to  call  in  witnesses  until 
the  time  comes  when,  according  to  the 
rules  of  the  Court,  the  party  may  call 
on  them  to  be  examined.  lb. 

477.  It  is  true,  the  right  thus  secured 
must  be  claimed  at  the  proper  time  and 
stage  of  the  trial,  and  that  is,  as  to  the 
accused,  when  he  is  called  on  to  make 
his  defence,  and  offer  his  witnessei 
and  proofs.  lb. 

478.  Witnesses  who  are  present 
when  other  witnesses  are  sent  out  un- 
der the  rule,  cannot  be  examined,  as  a 
matter  of  right ;  and  from  the  operation 
of  this  rule,  attorneys-at-law  are  not 
excluded.  State  v.  Brookshire,  2  Ala. 
Bep.  303. 

479.  If  a  witness  sent  out  under  the 
rule,  return  of  his  own  accord,  or  if  a 
witness  should  arrive  pending  the  trial, 
and  hear  the  testimony,  or  a  part  of  it, 
his  introduction  as  a  witness  will  de- 
pend on  the  discretion  of  the  Court  lb. 

480.  Whether  a  bank-note  offered  in 
evidence  on  an  indictment  for  counter- 


feiting, be  subscribed  H.  or  N.  Biddle, 
is  a  question  of  fact,  and  the  decision 
upon  it  cannot  be  raised  in  error,  un- 
less the  note  accompanies  the  record. 
Quere — If  it  can  be  alleged  as  error. 
Hess.  v.  State,  5  0.  5. 

481.  Where  the  Supreme  Court  of 
Tennessee  had  adjudged  an  act  of  the 
General  Assembly  unconstitutional, 
which  established  a  county;  it  was  held 
that  a  circuit  judge  had  the  authority 
on  the  trial  of  a  cause,  to  declare  to 
the  jury  his  judicial  knowledge  of  such 
decision  of  the  Court  in  the  specified 
case,  and  the  result  of  such  decision 
in  establishing  the  boundaries  of  coun- 
ties.    Cash  v.  State,  10  Humph.  111. 

482.  On  an  indictment  for  spiriting 
away  a  witness,  it  seems  not  to  be 
important  to  prove  the  materiality  of 
his  testimony.  The  State  v.  Early,  3 
Harrington  562. 

483.  In  an  indictment  under  the 
statute,  for  an  assault  with  intent  to 
kill,  the  intent  must  be  proved  :  and  is 
not  to  be  presumed  from  the  act,  as 
malice  is.  The  State  v.  Negro  BM^ 
(a  slave,)  3  Harrington  Ml.     i^f^it 

484.  On  the  trial  of  criminafcases,? 
mathematical  or  metaphysical  cer- 
tainty, or  direct  and  irrefragable  evi- 
dence, is  not  required ;  all  that  the  law 
requires  is  moral  certainty,  that  is, 
that  the  jury,  whether  the  evidence  be 
positive  or  presumptive,  should  be 
satisfied  of  the  accused's  guilt ;  and  in 
such  case  a  mere  vague  conjecture  or 
possibility  of  his  innocence,  or  anything 
short  of  a  reasonable  doubt,  will  not 
warrant  his  acquittal.     Giles  v.  State, 

sj(6  Ga.  276. 

*r^  485.  Material  testimony  of  no  witness 
can  be  excluded  from  the  jury,  unless 
the  witness  is  interested  in  the  event  of 
the  suit,  or  has  been  convicted  of  an 
infamous  crime.  Improper  conduct  in 
the  witness,  suppressions  or  alterations 
in  his  testimony,  cannot  take  his  testi- 
mony from  the  jury ;  they  go  to  his 
credit,  and  that  rests  with  the  jury. 
State  v.  Roe,  12  Vt.  Rep.  93. 

486.  Where  the  evidence  is  not  stated 
in  reservation  of  a  question  for  the 
decision  of  the  Supreme  Court,  and  in 
the  absence  of  any  request  to  modify 
a  charge,  the  charge  will  be  considered 
as  warranted  by  the  facts,  and  its  cor- 


Digitized  by 


Google 


EVIDENCE. 


1T9 


Miscellaneous. 


rectness  in  point  of  law  will  alone  be 
considered.  State  v.  Morea,  2  Ala. 
215. 

481.  It  belongs  to  the  jury  tojudge  of 
the  credibility  of  witnesses,  and  ascer- 
tain the  truth  of  contested  statements  ; 
yet  this  must  be  done  by  a  deliberate 
examination  of  the  weight  of  the  re- 
spective characters  of  the  witnesses, 
and  the  consistency  and  probability  of 
their  statements,  and  not  by  experi- 
ments, such  as  sending  the  constable  out 
of  the  room,  closing  the  door,  and  then 
talking,  with  a  view  to  learn  whether 
their  voices  could  be  heard  out  of  doors, 
or  running,  with  a  view  to  ascertain 
whether  their  tracks  would  be  longer 
or  shorter  than  when  walking,  and  the 
like.  Jim  v.  the  State,  4  Humph. 
289. 

488.  A  witness  for  the  State  was 
asked  by  the  prisoner's  counsel,  whether 
he  had  not  made  certain  statements 
to  two  persons  who  were  named,  or 
any  other  person,  which  he  denied. 
The  two  persons  thus  named  were  ex- 
amined, and  testified  that  he  had  made 
the  statement  imputed,  when  another 
being  called,  and  the  same  question 
propounded  to  him,  on  motion  of  the 
solicitor,  he  was  not  permitted  to 
testify.  The  prisoner's  counsel  then 
proposed  to  call  back  the  State's  wit- 
ness, and  ask  him  whether  he  had  not 
held  the  conversation  imputed  to  him 
with  the  last  witness,  which  the  Court 
refused ;  held  that  the  Court  ruled 
correctly  in  refusing  to  permit  the  last 
witness  to  testify,  and  that  not  permitr 
ting  the  State's  witness  to  be  called 
back  was  a  matter  of  discretion,  and 
not  revisable  in  this  Court.  State  v. 
Marier,  2  Ala.  43. 

489.  Where  a  jury,  after  a  case  is 
submitted  to  them,  and  they  have  gone 
out,  return,  and  make  an  inquiry  of  the 
Court  as  to  a  fact,  it  is  within  the  dis- 
cretion of  the  Court  to  admit  testimony 
respecting  the  matter  of  such  inquiry. 
The  Com.  v.  BiekeUon,  5  Met.  412. 

490.  To  an  exception  for  the  rejec- 
tion of  evidence,  it  is  sufficient  answer 
that  it  was  irrelevant.  The  State  v. 
ilrfwW,  18  Iredell's  N.  C.  R.  184. 

491.  Where  evidence  offered  is  irrel- 
evant in  law,  and  calculated  to  mislead 
or  prejudice  the  minds  of  the  jury,  it 


would  be  error  in  the  Court  to  receive 
it.     lb. 

492.  The  Court  may,  in  its  discretion, 
permit  witnesses  to  be  recalled  and 
examined  at  any  time  before  the  jury 
retire,  in  criminal  as  well  as  civil  cases, 
in  order  to  supply  testimony  that  has 
been  omitted  by  inadvertence  or  mis- 
take.    Freleigh  v.  Slatet  8  Mo.  606. 

493.  A  motion  for  leave  to  introduce 
a  witness  after  the  examination  of  wit- 
nesses has  been  closed,  is  addressed  to 
the  sound  discretion  of  the  Court 
Vxcaro  v.  Commonwealth,  5  Dana  504. 

494.  Where  a  word  is  abbreviated 
in  a  written  instrument,  evidence  may 
be  offered  to  show  its  meaning,  or  what 
particular  word  it  was  intended  to  ab- 
breviate. Bite  v.  the  State,  9  Yerg. 
357. 

495.  Where,  on  atrial  before  a  Court 
of  Special  Sessions,  the  prisoner's 
counsel  agreed  that  one  of  the  deposi- 
tions thus  taken  might  be  read,  pro- 
vided time  was  given  him  to  procure 
testimony  in  order  to  show  the  witness' 
incompetency,  from  defect  of  religious 
belief,  and  a  postponement  for  several 
days  accordingly  took  place  ;  held  that 
the  Court  having  afterwards  heard 
such  testimony,  and  decided  in  favor 
of  the  witness'  competency,  the  prison- 
er could  not  recede  from  his  agreement, 
and  prevent  the  reading  of  the  deposi- 
tion.    Bebee  v.  People,  5  Hill  32. 

496.  No  artificial  rules  ought  to  be 
allowed  to  exclude  any  fact  from  the 
jury,  however  remotely  relevant  or 
from  whatever  source  derived,  which 
would  assist  them  in  coming  to  a  satis- 
factory verdict.  Johnson  v.  the  State, 
14  Ga.  55. 

497.  In  the  ordinary  case  of  an  alibi, 
where  a  party  charged  with  a  crime 
attempts  to  prove  that  he  was  in 
another  place  at  the  time,  all  the  evi- 
dence tending  to  prove  that  he  com- 
mitted the  offence,  tends  in  the  same 
degree  to  prove  that  he  was  at  the 
place  when  it  was  committed ;  if, 
therefore,  the  proof  of  the  alibi  does 
not  outweigh  the  proof  that  he  was  at 
the  place  when  the  offence  was  com- 
mitted, it  is  not  sufficient.  Com.  v* 
Webster,  5  Cush.  295. 

498.  If  an  immaterial  fact  is  stated 
by  a  witness  of  his  own  accord,  or  as 
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introductory  merely  to  material  testi- 
mony, or  if  the  party  who  calls  a  wit- 
ness is  permitted  without  objection  to 
question  him  as  to  immaterial  facts, 
the  irrelevant  testimony  must  be  re- 
garded in  the  same  manner  as  if  it  had 
come  out  on  cross-examination.  Com. 
v.  BmzeU,  16  Pick.  153. 

499.  In  a  criminal  case,  the  public 
prosecutor  will  not  be  permitted  to  use 
the  testimony  given  by  a  witness  at  a 
previous  trial  of  the  same  indictment, 
though  he  £e  absent  from  the  State. 
People  v.  Newman,  5  Hill  295. 

500.  Quere.  Whether  even  the  death 
of  the  witness  will  warrant  a  resort  to 
his  former  testimony  by  the  public 
prosecutor.    16. 

501.  The  prosecution  has  no  right, 
upon  the  trial  of  an  indictment,  to  give 
in  evidence  an  anonymous  letter,  writ- 
ten by  a  stranger,  though  a  witness  for 
the  prosecution  had  spoken  of  it  on  the 
direct  examination,  and  had  been  cross- 
examined  concerning  the  circumstances 
under  which  it  was  received  by  the 
accused's  counsel,  its  contents  not  hav- 
ing been  disclosed  on  such  examina- 
tion.   People  v.  CosteUo,  1  Denio  83. 

502.  When  there  is  proof  that  a  per- 
son conspired  to  commit  a  murder 
subsequently  perpetrated,  it  is  not  in 
itself  to  be  taken  as  a  legal  presumption 
of  his  having  aided,  but  it  is  to  be 
weighed  as  evidence  tending  to  prove 
the  fact.     Com.  v.  Knapp,  9  Pick.  496. 

503.  According  to  a  well-settled  rule 
in  criminal  cases,  if  a  prisoner's  guilt 
be  clearly  made  out  by  proper  evidence, 
in  such  a  way  as  to  leave  no  doubt  in 
the  mind  of  a  reasonable  man,  his  con- 
viction ought  not  to  be  set  aside  be- 
cause some  other  evidence  was  received 
which  ought  not  to  have  been.  State 
v.  Ford,  3  Strob.  517. 

504.  A  deaf  and  dumb  person  capa- 
ble of  relating  facts  correctly  by  signs, 
may  give  evidence  by  signs,  through 
the  medium  of  an  intepreter,  though  it 
appear  that  such  person  can  read  and 
write  and  communicate  ideas  imper- 
fectly by  writing.  State  v.  Be  Wolf% 
8  Conn.  93. 

505.  The  rules  of  evidence  are  the 
same  in  criminal  as  in  civil  cases. 
State  v.  Rawlt,  2  Nott  &  McCord, 
331. 


506.  A  grand  juror,  on  the  trial  of  an  in- 
dictment, may  be  compelled  to  disclose 
what  was  given  in  evidence  by  a  wit- 
ness before  the  grand  jury.  State  v. 
Broughton,  7  Iredell  96. 

507.  In  a  criminal  prosecution,  the 
only  legitimate  purpose  for  which  the 
accused  can  introduce  evidence  to  show 
hostile  feelings  towards  him  on  the 
part  of  a  witness  for  the  State,  is  to 
impeach  his  credit,  and  where,  after 
such  witness  had  testified  to  commis- 
sions by  the  accused  of  the  offence 
charged,  at  different  times,  it  is  proven 
that  he  did  a  particular  act  to  entrap 
the  accused,  and  thereby  to  procure 
additional  evidence  against  him,  it  is 
not  error  in  the  Court  to  refuse  to  in- 
struct the  jury  that  they  might  consider 
it  as  a  circumstance  tending  to  show 
that  the  witness  had  no  proof  before 
that  time  that  would  convict  the  defend- 
ant    Rauett  v.  State,  16  Ala.  362. 

508.  The  effect  of  the  evidence  is  of 
course  to  be  decided  by  the  jury.  State 
v.  Clark,  12  Iredell  151. 

509.  The  process  of  reasoning  and 
drawing  conclusions  from  facts  and 
circumstances  is  the  same,  whether 
the  case  under  consideration  is  a  mere 
contest  respecting  the  rights  of  proper- 
ty, or  one  involving  the  life  of  an  indi- 
vidual, except  that  in  criminal  cases 
the  defendant  must  be  presumed  to  be 
innocent  until  the  contrary  is  clearly 
established  by  proof  which  leaves  no 
reasonable  doubt  on  the  mind.  The 
People  v.  Thayers,  1  Parker's  Crim. 
R.  596. 

510.  In  order  to  obtain  a  venire  de 
novo  for  the  admission  of  improper 
evidence,  it  is  •  not  sufficient  to  state 
the  matter  rendering  it  probable  that 
such  evidence  may  have  been  received, 
but  it  is  indispensable  to  state  the  evi- 
dence itself,  otherwise  the  Court  can- 
not see  that  the  evidence  was  illegal, 
and  judgment  will  be  affirmed.  Sate 
v.  Clark,  12  Iredell  151. 
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EXTORTION. 

I.  Extortion  denned  ;  Indictment ;  how  the 
offence  should  be  charged. 

II.  Competent  evidence  on  the  trial  for  extor- 
tion ;  Evidence  necessary  to  convict. 


I.  Extortion  Defined — Indictment  :  how 
the  Offence  should  be  Ohaboed. 

1.  The  exaction  of  a  fee  by  an  officer, 
before  it  is  due, will  be  extortion  by  Com- 
mon Law.     Com.  v.  Bagley*  7  Pick.  276. 

2.  The  Massachusetts  statute  of  1795, 
c.  41,  regulating  fees,  does  not  repeal 
the  Common  Law  in  this  respect    2&. 

3.  A  justice  of  the  peace  taking 
larger  fees  than  the  law  allows,  is  not 
liable  for  extortion,  unless  he  does  it 
with  the  intention  of  oppressing.  Res- 
publico,  v.  Hammond,  1  Yeates  71. 

4.  The  Massachusetts  statute  of  1795, 
c  41,  does  not,  it  seems,  authorize  the 
thirty  cents  taken  by  officers  for  levy- 
ing executions  in  addition  to  the  pound- 
age ;  but  where  it  is  the  custom  to  take 
it,  the  demand  and  receipt  of  it  by  the 
officer  is  not  prima  facie  evidence  of  a 
corrupt  intention.  Commonwealth  v. 
Shea,  1  Mass.  217. 

5.  Where  a  county  treasurer  exacts 
and  receives  from  a  tax-payer  a  fee  as 
for  a  distress  and  sale  of  his  goods  for 
taxes,  when  none  have  actually  been 
made,  he  is  guilty  of  extortion.  State 
v.  Burton,  3  Ind.  Rep.  93. 

6.  Where  a  cause  is  discontinued 
before  a  justice, .by  the  laches  of  a 
plaintiff,  the  justice  has  no  jurisdiction; 
and  if  he  proceed  in  it,  his  proceedings 
are  coram  non  judice,  and  invalid.  Peo- 
jkv.  Whealey,  6  Cow.  661. 

7.  Where,  upon  such  a  trial,  it  ap- 
peared that  the  property  of  the  debtor, 
sold  on  execution,  was  sufficient  to  pay 
the  officer's  fees,  but  that  they  were  paid 
by  the  creditor ;  it  was  held  that 
such  fees  were  a  charge  to  the  debtor, 
and  that  the  payment  by  the  creditor 
was  voluntary,  and  therefore  the  offi- 
cer was  not  guilty  of  the  offence 
charged.  Com.  v.  Dennis,  Thacher's 
Crim  Gas.  165. 

8^  Where  a  defendant  appeared  be- 


fore a  justice,  on  a  summons  returna- 
ble at  10  A.  M.  ;  and  waited  till  about 

12  o'clock,  when  the  justice  informed 
him  he  (the  justice)  must  tax  the  plain- 
tiff with  the  costs,  upon  which  the  de- 
fendant departed  ;  but  the  justice  after* 
wards  adjourned  the  cause  to  another 
day,  and  gave  judgment  as  upon  the 
summons  with  3  or  4  dollars  costs  ;  and 
the  defendant  afterwards  paid  to  tho 
justice  the  amount  of  the  note  on  which 
the  suit  was  brought  ;  and  the  justice 
exacted  the  costs,  which  the  defendant 
refused  to  pay  in  full,  but  paid  the  jus- 
tice 12£  cents;  held  that  this  was  ex- 
tortion in  the  justice,  for  which  he 
might  be  indicted  and  punished  crimi- 
nally.  People  v.  Whealey,  6  Cow.  R.  661. 

9.  Held,  also,  that  the  motives  of  the 
justice,  as  whether  corrupt,  or  whether 
he  acted  through  a  mistake  of  the  law, 
were  a  proper  question  to  be  submitted 
to  the  jury.    ij. 

10.  Held,  that  he  was  right  in  receiv- 
ing the  money  on  the  note,  as  the  agent 
of  the  plaintiff,  but  the  extortion  lay  in 
receiving  the  12 J  cents  under  the  pre- 
tence of  the  judgment.    lb. 

11.  Extortion  is  the  taking  of  money 
by  an  officer,  by  color  of  his  office,  ei- 
ther where  none  at  all  is  due,  or  not  so 
much  due,  or  when  it  is  not  yet  due.  lb. 

12.  Indictment  cannot  be  found  at 
Common  Law  against  an  officer,  for 
taking  illegal  fees  ;  the  remedy  is  under 
the  Pennsylvania  statute  of  March  28, 
1814,  §  20.      Commonwealth  v.  Evans, 

13  8.  &  R  426. 

13.  When  an  indictment  is  laid  for 
extortion,  it  must  allege  what  was  due, 
and  what  was  received  beyond  the 
lawful  fees.  Halseyv.  State,  1  South.  323. 

14.  Extortion  may  be  charged  gen- 
erally, in  an  indictment  by  color  of 
office.    People  v.    Whealey  6  Cow.  661. 

15.  Where  an  indictment  lies  against 
a  constable,  for  extortion,  in  Indiana,  it 
need  not  be  alleged  what  sum  the  de- 
fendant extorted.  The  State  v.  Stotts, 
5  Blackf.  460. 

16.  Where  an  indictment  for  extor- 
tion charged  a  constable  with  having 
collected  more  than  was  due  on  an  ex- 
ecution, it  should  sot  out  the  recital  in 
the  execution  showing  the  judgment  on 
which  the  execution  issued,  and  the 
names  of  both  parties  to  the  execution 
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should  be  stated.  Leary  v.  the  State, 
6  Blackf.  403. 

It.  Where  an  indictment  alleged 
that  the  defendant,  as  constable,  trav- 
elled four  miles  to  serve  an  execution, 
for  which  travel  he  was  entitled  as 
mileage  to  sixteen  cents  ;  that  corruptly, 
&c,  he  extorted  thirty-two  cents  for 
said  mileage,  whereas  but  sixteen  cents 
were  due,  £&•;  held  that  the  indictment 
was  good.  Emory  v.  State,  6  Blackf.  107. 

18.  Where  an  indictment  lies  for  ex- 
tortion, the  money  may  be  alleged  to 
have  been  exported  from  a  county.  The 
State  v.  Moore,  1  Smith  316. 


II.  Competent  Evidence  on  the  trial  for 
Extortion  —  Evidence  necessary  to 
Convict. 

19.  An  execution  for  $110  43,  is  not 
.competent  evidence  to  support  an  in- 
dictment for  extortion,  which  charges  a 
constable  with  having  collected  more 
than  was  due  on  an  execution  for  $64. 
Leary  v.  the  State,  6  Blackf.  403. 

20.  Where  upon  the  trial  of  a  deputy 
sheriff  for  receiving  extorsive  fees  in 
the  service  of  a  writ  and  execution,  the 
indictment  alleged  that  the  writ  upon 
which  the  execution  was  founded  bore 
date  the  20th  day  of  a  certain  month  ; 
held  that  a  writ  dated  the  10th  day  of 
the  same  month,  offered  as  the  founda- 
tion of  the  execution,  was  inadmissible, 
and  that  the  variance  was  fatal.  Com. 
v.  Devine,  Thacher  Crim.  Cas.  165. 

21.  In  Mass.,  on  the  trial  of  an  in- 
.  dictment  of  a  deputy  sheriff,  for  charg- 
ing extorsive  fees  contrary  to  the  act  of 
1795,  c.  41,  evidence  of  the  construction 
put  upon  the  statute  by  officers  general- 
ly, is  incompetent.     lb. 

22.  The  receiving  a  negotiable 
promissory  note  by  an  officer  for  fees 
not  due,  will  not  sustain  an  indictment 
found  under  the  statute  for  extortion. 
Commonwealth  v.  Corey,  2  Mass.  523  ; 
Commonwealth  v.  Peaee,  16  Mass.  91. 

23.  Where  upon  the  trial  of  a  deputy 
sheriff  for  receiving  extorsive  fees,  it 
was  proved  that  the  money  was  not 
paid,  but  that  a  note  was  given  by  the 
debtor  which  was  unpaid;  held  that] 
this  would  not  warrant  a  conviction.! 


Com.  v.   Devine,  Thacher's  Crim.  Cas. 
165. 

24.  Where,  on  a  trial  for  extortion,  it 
appeared  that  a  writ  was  handed  to 
the  officer,  upon  which  property  was 
attached,  ana  on  the  same  day  another 
writ  was  handed  to  the  officer  in  sub- 
stitution for  the  other,  and  that  upon  a 
settlement  between  the  parties  to  the 
suit,  the  first  writ  was  returned  to  the 
plaintiff,  and  the  last  was  retained  by 
the  officer,  and  not  produced  at  his  trial, 
and  that  the  fees  of  the  officer  for  a 
service  had  been  paid  ;  it  was  held  that 
the  jury  might  presume  that  the  writ, 
if  produced,  would  show  a  legal  service 
by  the  officer.  Leary  v.  State,  6  Blackf. 
403. 

25.  Where  on  such  trial  it  appeared, 
also,  that  upon  a  settlement  between 
the  parties,  it  was  agreed  that  the  de- 
fendant in  the  suit  should  pay  for  the 
service,  and  the  plaintiff  paid  the  offi- 
cer his  fees,  and  received  the  note  of 
the  debtor  therefor  ;  it  was  held  that 
the  officer  who  was  not  a  party  to  such 
settlement  might  lawfully  demand  his 
fees  of  the  plaintiff,  and  that  such  pay- 
ment was  not  voluntary  in  conse- 
quence of  such  agreement,    lb. 

26.  Where  a  deputy  sheriff  is  on 
trial  for  receiving  extorsive  fees  in  the 
service  of  a  writ,  evidence  must  be  first 
given  of  the  existence  of  the  writ  and 
its  delivery  to  the  officer.    lb. 


FELONY. 

Felony  defined— Statute  respecting — 
Benefit  of  Clergy — Miscellaneous. 

1.  When  a  prisoner  is  confined  in  the 
county  prison  on  a  conviction  of  petit 
larceny,  and  breaks  prison,  it  is  a 
felony,  for  which  he  may  be  sentenced 
to  imprisonment  in  the  State  Prison  for 
a  period  not  exceeding  fourteen  years. 
People  v.  Duell,  3  John's  Rep.  449. 

2.  In  Missouri,  a  felony  is  an  offence 
for  which  a  party  on  conviction  may  be 
imprisoned  in  the  penitentiary,  and  not 
where,  on  conviction,  he  must  be  so  im- 
prisoned.   Johnston  v.  State,  1  Mo  ,,183. 
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3.  It  is  a  felony  for  one  who  elopes 
with  another's  wife,  to  take  his  goods, 
though  with  the  consent  and  at  the  so- 
licitation of  the  wife.  People  v.  Schuy- 
ler, 6  Cow.  572. 

4.  An  offence  which  is  made  felony 
by  statute,  whether  it  were  a  felony  at 
Common  Law  or  not,  must  be  charged 
to  have  been  committed  feloniously. 
State  v.  Murdoch,  9  Mo.  730. 

5.  The  act  of  malicious  shooting,  by 
the  act  of  February  20th,  1817,  is  made 
a  felony.  Trimble  v.  Commonwealth,  2 
Vir.  Cas.  143. 

6.  In  Indiana,  a  crime  punishable 
by  confinement  in  the  penitentiary,  is 
deemed  a  felony.  The  State  v.  Smith, 
8  Blackf.  489. 

7.  The  uttering  a  forged  instrument, 
being  punishable  by  imprisonment,  is 
made  a  felony  by  the  provisions  of  sec. 
18,  ch.  161,  E-  S.  People  v.  Brigham, 
2  Mich.  55* 

8.  Under  the  statute  (1  Rev.  Code, 
c.  154,  sec.  1)  of  Virginia,  it  is  felony 

/  to  pass  a  counterfeit  note  of  the  Bank 
of  the  United  States  dated  when  that 
Bank  was  in  existence,  though  at  the 
time  of  passing  the  note,  the  charter  of 
the  bank  had  ceased  to  exist.  Buck- 
lands  case,  8  Leigh  732. 

9.  Since  the  act  of  the  30th  Sess., 
c  173,  §  1,  it  is  not  a  felony  in  the 
State  of  New  York  to  utter  and  publish 
a  forged  bank-note  of  another  State  for 
the  payment  of  a  sum  less  than  one 
dollar ;  nor  is  a  person  possessing  such 
a  note  with  intent  to  utter  it,  liable  to 
indictment  under  the  act  of  the  31st 
Sese.,  c.  155,  sec.  7.  People  v.  Wilson, 
6  John.  320. 

10.  Although  the  forging  of  a  gene- 
ral indent  of  this  State  is  not  made  a 
capital  offence  by  the  act  of  Assembly, 
which  authorizes  the  issuing  of  the 
same,  yet  the  forging  of  a  receipt  on 
the  back  of  such  indent,  for  the  accru- 
ing annual  interest  which  appears  to 
be  payable  from  the  face  of  it,  with  an 
intent  to  give  the  said  indent  currency, 
and  uttering  the  same  in  order  to  de- 
fraud, is  felony  without  the  benefit  of 
clergy,  under  the  statute  of  Geo.  II.  c% 
25,  made  of  force  in  this  State.  State 
v.  Washington,  1  Bay's  Rep.  120. 

11.  Contrivance  to  commit  a  felony, 
and  executing  the  contrivance,  cannot 


be  punished  as  an  offence  distinct  from 
the  felony,  because  the  contrivance  is 
a  part  of  the  felony  when  committed 

Sursuant  to  it.     Com.  v.  Kingsbury,  5 
[ass.  106. 

12.  An  offence  in  regard  to  which 
the  Court  is  invested  with  discretion- 
ary power  to  punish  it,  either  by  im- 
prisonment in  the  State  prison,  or  by 
fine,  or  by  imprisonment  in  the  county 
jail,  is  within  the  statutory  definition 
of  felony.  If  the  offender,  on  convic- 
tion, be  liable  to  imprisonment  in  the 
State  prison,  he  is  guilty  of  felony, 
though  he  be  also*  liable  to  the  inflic- 
tion of  a  less  severe  punishment.  The 
People  v.  Vasteenburgh,  1  Park.  Crim.  39. 

13.  A  violation  of  the  seventh  sec- 
tion of  the  act  entitled  "  an  act  to  pre- 
vent persons  appearing  disguised  and 
armed,"  passed  January  28,  1845,  is 
held  to  be  a  felony  ;  and  the  killing  of 
a  human  being  by  persons  engaged  in 
the  violation  of  that  section,  though  the 
act  be  committed  without  any  design 
to  effect  death,  is  murder.    lb. 

14.  To  constitute  a  capital  felony  in 
the  case  of  stealing,  &c,  slaves,  the 
taking  and  conveying  away  of  the  slave 
must  be  from  the  possession  of  the  owner. 
The  felony  is  not  created  by  our  sta- 
tutes when,  before  the  taking  or  carry- 
ing away,  the  owner  has  lost  the  posses- 
sion of  the  slave  by  the  act  of  another, 
even  though  such  act  was  procured  to 
be  done  by  the  person  charged  with 
felony,  for  a  felonious  purpose.  State 
v.  Martin,  12  Iredell  157. 

15.  Neither  the  act  of  1779,  R.Stat,  ck 
34,  sec.  10,  nor  the  act  of  1848-9,  ch.  35, 
constitutes  a  felony  in  such  a  case.    lb. 

16.  In  South  Carolina,  forging  an 
order  for  the  delivery  of  goods,  is  felony 
within  the  meaning  of  the  statute, 
though  no  precise  words  are  necessary 
to  constitute  the  offence,  if  it  is  calcu- 
lated to  deceive  and  defraud.  But  if 
the  indictment  states  the  offence  to  be 
against  a  British  act  of  parliament 
made  of  force  here,  when,  in  fact,  no 
such  act  had  ever  been  made  of  force, 
instead  of  concluding  against  the  act 
of  the  legislature  of  the  State,  it  is  a 
good  ground  to  arrest  the  judgment 
State  v.  HoUy,  2  Bay  262. 

17.  On  the  trial  of  an  indictment  for 
passing  a  counterfeit  check,  or  order, 
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of  a  president  of  a  branch  of  the  United 
States  on  the  cashier  of  the  bank,  pay- 
able to  A.,  or  order,  and  endorsed  by 
A.  to  bearer,  it  was  held  that  whether 
the  charter  of  the  Bank  of  the  United 
States  was  constitutional  or  not,  and 
whether  thp  charter  authorized  the  issue 
of  such  checks  or  orders  or  not,  the 
counterfeiting  or  passing  such  counter- 
feits of  such  checks  or  orders,  was  fel- 
ony within  the  meaning  of  the  statute 
of  Virginia  ^1  Rev.  Code,  c.  154,  §  4). 
Hendrick's  case,  8  Leigh  707> 

18.  When  wild  bees  remain  in  the 
tree  where  they  have  hived,  they  are 
not  the  subject  of  felony,  though  the 
tree  is  on  the  land  of  another  who  has 
confined  them  in  it.  WaUis  v.  Vease, 
3  Binn  546. 

19.  In  South  Carolina  a  slave  cannot 
be  guilty  of  committing  a  felony.  The 
State  v.  Wright,  4  McCord  358. 

20.  An  assault  with  intent  to  mur- 
der, is  not  a  felony  either  at  Common 
Law,  or  by  statute  of  1804,  c.  128.  Com. 
v.  Barlow,  4  Mass.  489. 

21.  The  breaking  and  entering  a 
dwelling-house  with  intent  to  cut  off 
an  ear  of  an  inhabitant,  is  not  a  felony. 
Corn.  v.  Newell  and  others,  7  Mass.  245. 

22.  It  is  questionable  whether  a  per- 
son ought  ever  to  be  convicted  of  a 
felony  on  the  uncorroborated  testimony 
of  a  prosecutor  who  claims  the  property 
in  question,  to  which  the  defendant 
also  claims  title,  where  the  transaction 
was  not  attended  with  any  of  the  usual 
concomitants  of  larceny,  as  conceal- 
ment, for  example.  The  Court,  upon  con- 
viction, ordered  a  new  trial.  The  State 
v.  Kane,  1  McCord  482. 

23.  On  the  trial  of  an  indictment  for 
horse  stealing,  it  was  held  that  to  make 
out  a  case  of  felony,  there  must  be  a 
trespass  in  the  original  taking.  The 
State  v.  Braden,  2  Overt.  68. 

24.  Where  conviction  of  a  felony 
does  not  work  a  forfeiture,  it  is  held 
that  a  civil  action  is  not  merged  in  a 
felony.  Robinson  v.  Culp,  1  Const.  Bep. 
231. 

25.  In  Maine,  the  Rev.  Stats,  c.  161, 
§4,  by  providing  "that  every  person 
who  shall  counsel,  hire,  or  otherwise 
procure  a  felony  to  be  committed,  which 
shall  be  committed  in  consequence 
thereof,  may  be  indicted,  and  convicted 


of  a  substantive  felony,  whether  the 
principal  felon  shall  or  shall  not  have 
been  convicted,  or  shall  or  shall  not  be 
amenable  to  justice,*  does  not  do  away 
with  the  Common  Law  distinction  be* 
tween  principal  and  accessory,  but  pre- 
serves clearly  the  difference  between 
the  two.  The  State  v.  Richer,  29  Maine 
(16  Shep.)  84. 

26.  A  substantive  felony,  is  one 
which  depends  upon  itself,  and  does  not 
depend  upon  another  felony,  which  is 
established  by  the  conviction  of  the 
one  who  committed  it  alone.    lb. 

27.  The  act  of  burning  a  stack  of 
hay,  is  not  a  felony  either  by  Common 
Law,  or  by  the  acts  of  1809,  ch.  138,  and 
1845,  ch.  181.  Black  v.  State,  2  Mary- 
land 376. 

28.  The  indictment  in  this  ease, 
charged  that  the  traverser  feloniously, 
unlawfully,  wilfully,  and  maliciously 
did  burn  a  stack  of  hay,  %ainst  the 
form  of  the  act  of  Assembly,  dec.  The 
jury  rendered  a  verdict  that  he  did 
feloniously,  unlawfully,  wilfully,  and 
maliciously  burn  said  stack  of  hay. 
Held  that  as  the  offence  charged  is  not 
a  felony,  no  valid  judgment  could  be 
pronounced  on  such  an  indictment  and 
verdict,     lb. 

29.  The  case  of  Hess  v.  the  State  of 
Ohio,  5  Ohio  13,  overruled,  and  the 
case  of  Commonwealth  v.  Newell  and 
others,  7  Mass.  245,  which  decides  that 
an  indictment  for  a  felony  cannot  be 
sustained  as  an  indictment  for  a  misde- 
meanor, approved  and  adopted,    lb. 

30.  A  party  convicted  of  an  infa- 
mous crime  is  at  Common  Law  disqual- 
ified thereby  as  a  witness,  and  by  the 
Constitution  of  this  State  deprived  of 
the  elective  franchise  ;  and  the  travers- 
er in  this  case  having  been  convicted 
of  an  infamous  crime,  to  wit,  a  felony, 
when,  according  to  legal  definition,  the 
offence  proved  against  him  was  not  of 
that  character ;  held  that  according1 
to  the  principles  of  the  law  of  plead- 
ing in  criminal  cases,  no  valid  judg- 
ment can  be  pronounced  against  him. 
lb. 

31.  Where,  upon  a  conviction  for  a 
clergyable  offence,  the  defendant  prays 
the  benefit  of  clergy,  and  the  tittor- 
ney-general  or  solicitor  for  the  State 
objects,  upon  the  ground  that  the  pris- 
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oner  has  before  had  the  benefit  of 
clergy  allowed  him  ;  he  must  present 
this  objection  in  the  form  of  a  counter- 
plea,  in  writing.  State  v.  Carroll,  2 
Iredell  257. 

32.  Where  a  prisoner  prays  the  bene- 
fit of  his  clergy,  a  counter-plea  may  be 
filed  in  the  name  of  the  prosecutor, 
"for  and  in  behalf  of  the  State,"  if 
the  same  be  adopted  by  the  attorney- 
general,  though  it  should  properly  be 
in  the  name  of  the  attorney-general. 
State  v.  Carroll,  6  Iredell  139. 

33.  If  the  prisoner  contends  that  the 
offence  for  which  he  now  prays  his 
clergy,  was  committed  before  his  allow- 
ance of  clergy  for  a  former  offence,  he 
must  avail  himself  of  that  defence  by 
a  plea  of  pardon,  when  brought  up  for 
judgment,  or  by  a  special  replication 
to  the  counter-plea.    lb. 

34.  The  act  of  assembly,  in  Vir- 
ginia, which  directs  that  on  a  change 
of  venue,  in  a  case  of  felony,  the  judge 
shall  certify  the  recognizances,  to- 
gether with  a  copy  of  the  record  of 
the  case,  and  all  other  papers  which 
he  may  deem  necessary  for  this  trial, 
does  not  make  it  necessary  that  he 
should  certify  a  copy  of  the  record  of 
the  examining  court.  Vance  v.  Com., 
8  Virg.  Cas.  162. 

85.  Previous  to  the  act  of  1804,  a 
person  might  be  tried  in  the  District 
Court,  for  felony,  although  there  had 
been  no  inquiry  before  a  court  of  exam- 
ination. Com.  v.  Blakeley,  1  Virg.  Cas. 
129.  Alitor,  since  that  act.  Anon.,  1 
Virg.  Cas.  144. 

36.  It  is  held  that  a  person  guilty  of 
a  felony  should  be  proceeded  against 
criminally,  before  a  civil  action  can  be 
brought,  because  he  should  not  be  con- 
victed of  a  felony,  unless  upon  a  direct 
charge  of  a  crime.  Robinson  v.  Culp, 
1  Const.  R.  231. 

37.  In  all  cases  of  felony,  before 
the  passing  of  sentence,  the  Court 
should  demand  from  the  accused  what 
he  has  to  say  why  judgment  should  not 
be  pronounced  against  him ;  and  the 
fact  that  the  accused  was  present,  and 
that  such  demand  was  made  of  him, 
ought  to  appear  upon  the  record. 
Safari  v.  the  Peopk,  1  Parker's  Crim. 
R.  474. 


FORCIBLE  ENTRY  and  DETAINER. 

L  The  Oflenoe  of  Forcible  Entry  and  De- 
tainer, 
n.  Statutes  respecting ;  Warrant  of  Arrest, 

how  Served ;  Evidence. 
TIL  Of  the  Indictment,  &c. 
IV.  Miscellaneous. 


I.  The  Offence  op  Forcible  Entry  and 
Detainer. 

1.  At  the  Common  Law,  no  trespass 
on  chattels  was  an  indictable  offence, 
withont  a  breach  xrf  the  peace  ;  that 
is,  either  the  peace  must  be  actually 
broken,  oritoe  act  complained  of  must 
directly  and  manifestly  tend  to  it,  as 
being  done  in  the  presence  of  the 
owner,  to  his  terror,  or  against  his 
will.  The  State  v.  Phipps,  10  Iredell 
IT. 

2.  To  constitute  the  offence,  there 
must  be  a  demonstration  of  force,  as 
with  weapons,  or  a  multitute  of  peo- 
ple, so  as  to  involve  a  breach  of  the 
peace,  or  directly  tend  to  ify  and  be 
calculated  to  intimidate,  or  put  in  fear. 
State  v.  Ray,  10  Iredell  39. 

3.  In  order  to  constitute  forcible  en* 
try,  the  possession  must  be  quiet, 
peaceable  and  actual,  and  the  entry 
attended  with  actual  force  and  intimi- 
dation ;  and  unless  such  possession  and 
such  entry  are  shown,  surety  of  the 
peace  cannot  be  granted  against  future 
repetition.  The  Cdm.  v.  Keeper  of  the 
Prison,  1  Ashmead  140. 

4.  Every  unlawful  entry  upon  the 
possession  of  another,  is,  in  the  eye  of 
the  law,  a  forcible  entry  ;  but  it  must 
be  an  actual  and  not  a  mere  construc- 
tive possession.  Two  persons  cannot 
be  in  the  actual  possession  of  the  same 
land  at  the  same  time  ;  and  wherever 
the  unlawful  entry  of  one  necessarily 
dispossesses  the  other,  an  indictment 
for  a  forcible  entry  may  be  maintain- 
ed ;  and  although  the  possession  may 
have  been  surreptitiously  obtained,  yet 
if  it  is  maintained  by  force,  the  entry 
will  be  considered  forcible.  Burt  v. 
State,  2  Constitutional  R.  489. 

5.  Where  A.  had  possession  of  a 
tenement  consisting  of  a  main  building 
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and  a  shed  attached,  and  locked  the 
door  of  the  shed,  in  which  he  had  some 
tools,  &c,  and  leaving  a  tenant  in  pos- 
session, went  away,  intending  to  re- 
turn, and  afterwards,  the  tenant  ad- 
mitted B.  into  the  peaceable  possession 
of  the  main  building  ;  held  that  B. 
was  not  indictable  for  a  forcible  entry 
in  breaking  into  the  shed,  and  assum- 
ing possession  of  that.  State  y.  Pridg- 
en,  8  Iredell  84. 

6.  When  the  main  body  of  the  house 
ceased  to  be,  in  law,  the  dwelling-house 
of  A.,  each  room  lost  that  character. 
lb. 


II.  Statutes  Respecting — Warbant  op 
Abrest,  how  Served — Evidence. 

1  The  statute  of  New  Jersey,  en- 
titled an  act  concerning  forcible  entries 
and  detainers,  has  not  abolished  or  re- 
pealed the  Common  Law  upon  the  sub- 
ject    Cruiser  v.  the  State,  3  Har.  206. 

8.  The  stat.  8  H.  6,  which  enables  and 
authorizes  justices  of  the  peace,  upon 
inquiry,  to  give  restitution  of  posses- 
sion to  tenants  of  any  estate  of  free- 
hold of  lands  or  tenements,  entered 
upon  with  force  or  withheld  by  force, 
is  operative  in  South  Carolina.  State 
v.  Speirin,  1  Brev.  R.  119. 

9.  In  New  Hampshire,  the  intention 
of  the  legislature  was,  that  in  case  the 
person  against  whom  the  warrant  is- 
sued was  not  arrested  more  than  four 
days  before  the  day  of  trial,  a  copy  of 
the  warrant  should  be  left  at  his  usual 
place  of  abode,  and  that  in  all  cases  he 
should  have  notice  of  the  trial  at  least 
four  days  before  the  time  appointed. 
State  v.  Sawyer,  5  N.  Hamp.  R.  398. 

10.  If  the  arrest  be  not  made  at  least 
four  days  before  the  day  of  trial,  a 
copy  must  in  all  cases  be  left,  and  a 
return  of  an  arrest  will  not  be  deemed 
a  good  service  of  warrant  unless  it  be 
also  returned  :  either  that  the  arrest 
was  made  four  days  before  the  day  ap- 
pointed for  the  trial,  or  that  a  copy  was 
left  the  like  number  of  days  before  that 
day.     lb. 

11.  Proof  of  actual  possession  is  suf- 
ficient to  sustain  the  allegation  in  the 
inquisition  that  the  complainant  was 


possessed  in  fee  simple.    People  v.  Van 
Nostrand,  9  Wend.  50. 

12.  The  person  who  is  to  be  entitled 
to  a  restitution  of  possession  in  case  of 
a  conviction  on  an  indictment  of  forcible 
entry,  cannot  be  a  witness  on  the  trial ; 
and  if  the  indictment  has  been  found 
on  his  single  testimony,  it  ought  to  be 
quashed.     State  v.  Fellows,  2  Hay.  520. 

13.  On  an  indictment  for  a  forcible 
entry  and  detainer,  the  title  to  the 
premises  does  not  come  in  question  ; 
but  it  is  enough  for  the  complainant  to 
recover  if  he  shows  himself  to  have 
been  in  peaceable  possession  before  the 
accused's  entry.  People  v.  Leonard, 
11  Johns.  R.  504. 

14.  Peaceable  possession  is  evidence 
of  seizin  to  sustain  the  allegation  in 
the  indictment  that  the  complainant  was 
seized,    lb. 

15.  An  indictment  charging  a  forcible 
trespass  for  taking  a  slain  deer,  is  not 
supported  by  evidence  of  the  forcible 
taking  of  a  deer-skin  severed  from  the 
body  of  the  deer.  State  v.  Hemphill,  3 
Dev.  &  Batt.  N.  C.  Rep.  109. 

16.  An  indictment  for  a  forcible  en- 
try into  the  field  of  the  prosecutor,  can- 
not be  supported  by  evidence  that  the 
defendant  peaceably  entered  the  field, 
but  while  there  threw  stones  against 
the  house  of  the  prosecutor,  situated 
adjoining  the  field,  the  prosecutor  at 
the  time  being  in  the  house  and  not  in 
the  field.  State  v.  Smith,  2  Iredell 
121. 

It.  In  an  indictment  at  Common 
Law  for  a  forcible  entry,  it  is  sufficient 
to  prove  that  the  defendant  entered 
with  such  force  and  violence  as  to  ex- 
ceed a  bare  trespass.  State  v.  Pollock 
If  Humph.,  4  N.  C.  Rep.  305. 

18.  The  same  circumstances  of  vio- 
lence or  terror  which  will  constitute  a 
forcible  entry,  will  also  constitute  a 
forcible  detainer.  Kline  v.  Rickert,  8 
Cow.  226. 

19.  Threats  of  bodily  hurt  to  the  pre- 
vious possessor  if  he  shall  return, 
though  he  make  no  attempt  to  re-enter. 
lb. 

20.  The  accused,  having  entered 
peaceably,  said  to  the  former  possessor, 
"it  will  not  be  well  for  you  if  you  ever 
come  upon  the  premises  again,  by  day  or 
night,"  it  was  left  to  the  jury  whether 
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this  was  a  threat  of  personal  violence, 
and  therefore  a  forcible  detainer  within 
the  statute.  They  found  it  was,  and 
on  motion  for  a  new  trial  it  was  refused. 
lb. 

21.  Where  a  proprietor  of  a  school 
employed  a  person  as  a  steward  and 
servant  in  the  establishment,  and  as- 
signed for  his  lodging-rooms  a  house 
situated  within  the  curtilage,  but  not 
connected  with  the  dwelling-house  of 
the  proprietor  by  any  common  roof  or 
covering,  and  for  which  lodging-rooms 
the  steward  paid  no  rent ;  it  was  held 
that  the  house  occupied  by  the  steward 
was  not  in  law  his  dwelling-house,  but 
was  the  dwelling-house  of  the  propri- 
etor of  the  school,  and  that  no  indict- 
ment would  lie  against  the  proprietor 
for  an  entry  and  expulsion  01  the  stew- 
ard from  such  house,  provided  there 
was  no  injury  to  his  person  or  other 
breach  of  the  peace.  State  v.  Curtis, 
3  Dev.  &  Batt.  222. 

22.  To  continue  a  forcible  trespass, 
it  is  not  necessary  that  actual  force  be 
used.     State  v.  Canfield,  5  Iredell  207. 

23.  Acts  which  tend  to  a  breach  of 
the  peace  may  amount  to  it.    lb. 

24.  Where  three  persons  took  a  slave 
from  another,  an  old  and  feeble  man, 
in  his  presence  and  against  his  will, 
and  he  was  restrained  from  insisting 
on  his  rights  by  a  conviction  that  it 
would  be  useless,  and  for  want  of 
physical  power  to  enforce  them  ;  held 
that  this  was  a  forcible  trespass,  for 
which  the  party  was  liable  to  indict- 
ment,    lb. 

25.  Where  the  prosecutrix  was  in 
the  peaceable  possession,  with  her  fam- 
ily, of  a  dwelling-house  and  its  appur- 
tenances, and  four  persons  entered  the 
vard  of  the  house,  with  hostile  or  un- 
kind feelings  and  manners,  against  the 
will  of  the  prosecutrix,  to  injure  and  to 
insult  her,  and  refused  to  go  away  when 
she  bid  them,  and  they  had  a  common 
purpose  in  so  doing,  and  abetted  each 
other  ;  held  that  such  acts  and  purposes 
rendered  the  parties  liable  to  an  indict- 
ment for  a  forcible  trespass.  State  v. 
Tofever,  5  Iredell  452. 

26.  Every  unlawful  entry  upon  the 
possession  of  another  is,  in  the  eye  of 
the  law,  a  forcibly  entry.  But  it  must 
be  an  actual  and  not  a  mere  construct-! 


ive  possession.  Two  persons  cannot 
be  in  the  actual  possession  of  the  same 
land  at  the  same  time ;  and  wherever 
the  unlawful  entry  of  one  necessarily 
dispossesses  the  other,  an  indictment 
for  a  forcible  entry  may  be  maintained  ; 
and  although  the  possession  may  have 
been  surreptitiously  obtained,  yet,  if  it 
is  maintained  by  force,  the  entry  will 
be  considered  forcible.  Burt  v.  State, 
3  Brev.  413. 

27.  The  statute  of  5  Rich.  2,  c.  8,  for- 
bids  any  person  to  enter  into  any  lands 
or  tenements,  except  where  entry  is 
given,  and  in  such  case  not  with  strong 
hand  nor  with  multitude  of  people ; 
so  that  where  the  entry  is  lawful,  it 
must  not  be  done  with  multitude  of  peo- 
ple ;  but  where  it  is  not  lawful,  it  may 
not  be  done  at  all ;  and  from  the  rela- 
tive situation  of  the  parties  before,  and 
the  violence  and  force  used  after  the 
entry,  the  jury  have  a  right  to  find  the 
defendant  guilty  of  a  forcible  entry, 
although  no  person  was  present  at  the 
time  to  prove  the  fact.    lb. 

28.  Any  person  who  is  seized  of  land 
in  fee  for  life,  or  possessed  thereof  for 
a  term  of  years,  and  who  is  with  strong 
hand  and  armed  power  turned  out  of 
possession,  or  held  out  of  possession  in 
the  same  manner,  may  have  this  pro- 
cess. State  v.  Pearson,  2  N.  Hamp.  R. 
550. 

29.  It  is  of  no  importance  whether 
the  seizin  be  by  right  or  by  wrong,  or 
whether  the  term  for  years  be  legal  or 
not.  But  there  is  no  doubt  that  the 
complaint  must  allege  that  the  com- 
plainant was  seized  or  possessed  for  a 
term  of  years.  It  is  equally  clear  that 
the  entry  must  be  alleged  to  have  been 
with  a  strong  hand  and  armed  power. 
lb. 

30.  Where  a  party  entering  on  land 
in  possession  of  another,  either  by  his 
behavior  or  speech  gives  those  who 
are  in  possession  just  cause  to  fear  that 
he  will  do  them  some  bodily  harm  if 
they  do  not  give  way  to  him,  his  entry 
is  esteemed  forcible,  whether  he  cause 
the  terror  by  carrying  with  him  such 
an  unusual  number  of  attendants,  or  by 
arming  himself  in  such  a  manner  as 
plainly  to  intimate  a  design  to  back 
his  pretensions  by  force,  or  by  actually 
threatening  to  kill,  maim  or  beat  those 
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who  continue  in  possession,  or  by  mak- 
ing use  of  expressions  plainly  implying 
a  purpose  of  using  force  against  those 
who  make  resistance.  State  v.  Pollock, 
4  Iredell  305. 

31.  At  Common  Law,  if  a  man  had 
a  right  of  entry  in  him,  he  was  permit- 
ted to  enter  with  force  and  arms  where 
such  force  was  necessary  to  regain  his 
possession.  Harding's  case,  1  Greenlf. 
Rep.  22. 

82.  To  constitute  the  offence  of  for- 
cible entry  or  forcible  detainer,  there 
must  be  circumstances  of  terror — just 
cause  of  fear — from  acts  or  words,  fear 
of  bodily  harm — acts  indicative  of 
using  force.  State  v.  Cargill,  2  Brov.  446. 

33.  There  must  be  some  apparent 
violence  offered,  in  deed  or  in  word,  to 
the  person  of  another,  or  the  party 
must  be  furnished  with  unusual  offens- 
ive weapons,  or  attended  by  an  unusual 
multitude  of  people,  all  of  which  cir- 
cumstances would  tend  to  excite  terror 
in  the  owner  and  prevent  him  from 
claiming  or  maintaining  his  rights. 
But  if  a  man,  being  in  a  house,  refuse 
to  open  the  door  to  one  who  comes  to 
make  an  entry,  this  is  no  forcible  de- 
tainer. So  if  A.  be  in  possession  of  a 
house,  or  have  a  lease  thereof  at  the 
will  of  B.,  and  B.  enters  into  the  house 
and  commands  A.  to  go  out  and  leave 
him  in  possession,  and  A.  will  not  go 
out,  this  is  not  a  forcible  detainer. 
Com.  v.  Dudley,  10  Mass.  Rep.  403. 

34.  A  tenant  at  will  cannot  maintain 
forcible  entry  and  detainer  against  a 
stranger  for  expelling  the  tenant.  Com. 
v.  Bigelow,  3  Pick.  31. 

36.  The  forcible  and  unlawful  entry 
into  the  messuage  and  ten  acres  of 
land  in  the  peaceable  possession  of  the 
lessee  for  years,  is  correctly  laid,  al- 
though from  a  clerical  error  the  expul- 
sion is  stated  as  to  the  messuage  only. 
Com.  v.  Rogers,  1  Serg.  124. 


III.  Or  the  Indictment,  etc. 

36.  It  is  not  necessary  that  a  pros- 
ecutor should  be  endorsed  upon  an 
indictment  for  a  trespass  upon  a  six? 
teenth  section.  State  v.  Brown,  6  Eng. 
104. 


81.  The  design  of  sec.  87,  chap.  62, 
Digest,  was  to  require  the  prosecutor 
to  endorse  his  name  only  in  cases 
where  the  indictment  is  found  upon  the 
testimony  of  the  party  injured.  The 
object  being  to  prevent  frivolous  and 
vexatious  prosecutions  by  taxing  the 
prosecutor  with  costs  on  failure  to  con- 
vict   lb. 

38.  The  offence  of  forcible  trespass 
must  be  charged  as  being  done  with  a 
strong  hand,  "  manu  forti,"  which  im- 

Elies  greater  force  than  is  expressed 
y  the  words  "  vi  et  armis."    The  State 
v.  Ray,  10  Iredell's  R.  39. 

39.  To  make  a  forcible  trespass  in- 
dictable, some  person  must  be  in  the 
house  or  on  the  premises  to  cause  the 
acts  complained  of  to  amount  to  a 
breach  of  the  public  peace,  or  to  have 
an  immediate  tendency  to  provoke  it : 
some  person  who  has  a  right  to  defend 
the  possession,  or  to  be  provoked  at  its 
invasion.  The  State  v.  Walker,  10 
Iredell's  R.  234. 

40.  The  indictment  for  forcible  tres- 
pass must  charge  who  was  present  at 
the  time  of  the  alleged  trespass,  and 
if,  on  the  trial,  it  appears  that  such 
person  was  not  present,  the  defendant 
must  be  acquitted,    lb. 

41.  The  following  was  held  a  suffi- 
cient description  of  the  premises,  on 
an  indictment  for  forcible  entry  and 
detainer  :  "  A  certain  messuage  and 
tract  of  land,  situated  in  the  township 
and  county  aforesaid  and  described  as 
follows  :  all  that  piece  of  land  contain- 
ing seventy-six  acres  and  one.  hundred 
and  fifty  perches,  and  the  allowance  of 
six  per  cent.,  it  being  part  of  a  large 
tract,  known  as  the  Peter  Jackson  im- 
provement, adjoining  lands  of  David 
Henderson  on  the  east."  Vanpool.  v. 
the  Com.,  13  Penn.  State  R.  (1  Harris) 
391. 

42.  And  such  description,  together 
with  the  allegation  that  the  prosecu- 
trix was  seized  of  the  premises  in  her 
demesne  as  of  fee,  will  sustain  a  judg- 
ment of  restitution,    lb. 

43.  When  an  indictment  lies  for  a 
forcible  trespass  upon  personal  prop- 
erty, the  trespass  must  be  such  as  to 
involve  a  breach  of  the  peace,  or  di- 
rectly tend  to  it,  as  being  done  in  the 
presence  of  the  prosecutor  to  his  ter- 
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ror,  &c.    The  State  v.   Mills,  2  Dev. 
420. 

44.  It  is  necessary  to  allege  an  ac- 
tual possession  of  the  prosecutor  ;  bat 
an  indictment  which  alleged  his  legal 
possession,  and  that  the  defendant  with 
strong  hand  took  it  from  the  prosecu- 
tor, was  held  good.    lb. 

45.  When  an  indictment  lies  under 
the  statute  21  Jac.  1,  in  North  Carolina, 
it  most  specify  the  kind  of  term  from 
which  the  party  is  expelled,  in  order  to 
authorize  a  suit  of  restitution,  and  the 
term  must  be  unexpired  at  the  trial. 
The  State  v.  Butler,  1  Tayl.  262. 

46.  An  indictment  for  forcible  entry 
and  detainer  will  lie  in  the  Superior 
Courts  of  North  Carolina,  and  a  writ  of 
restitution  may  be  awarded  by  them. 
State  v.  Butler,  C.  &  N.  331. 

47.  The  indictment  must  allege  the 
continuance  of  the  term  when  the  writ 
is  moved  for,  and  that  the  party  was 
possessed  of  a  term  for  years.    lb. 

48.  The  term  messuage  in  an  indict- 
ment sufficiently  describes  the  prem 
1808.      lb. 

49.  Whether  an  indictment  will  lie 
at  Common  Law  for  a  forcible  detainer 
where  the  entry  was  peaceable, — queret 
State  v.  Ward,  1  Jones  N.  C.  290. 

50.  Whether  an  indictment  will  lie 
at  the  Common  Law  for  a  forcible  de- 
tainer after  a  peaceable  entry,— quere, 
But  it  is  certain  that  neither  by  the 
Common  Law  nor  under  the  statutes  can 
it  be  maintained,  where  the  entry  is 
both  peaceable  and  lawful.  State  v, 
Joknsan  <£  Rose,  1  Dev.  &  Batt.  324. 

61.  An  indictment  for  forcible  entry  is 
good  at  Common  Law,  when  it  charges 
that  the  defendant  unlawfully  and  with 
strong  hand  did  break  and  enter  into 
a  certain  house  of  J.  D.,  he  the  said 
J.  D.  being  then  and  there  in  peaceable 
and  quiet  possession  of  the  same.  State 
v.  Whitfield,  8  Iredell  315. 

52.  Aji  indictment  will  lie  upon  a 
forcible  detainer  against  a  third  person 
who  intrudes  himself  on  land  or  enters 
after  judgment  against  a  former  intru- 
der, and  the  sheriff  who  is  in  posses- 
sion of  the  writ  of  restitution  may 
turn  him  out  of  possession.  State  v. 
Gilbert,  2  Bay  355. 

53.  A  forcible  detainer  is  not  indict- 
Able  where  the  entry  was  peaceable 


and  lawful.  State  v.  Godsey,  13  Ire- 
dell's 348. 

54.  An  indictment  for  a  forcible 
entry  and  detainer  under  the  statute 
(Sess.  11  ch.  6,  1  N.  R.  L.  98),  must 
allege  a  seizin  or  possession  within 
the  purview  of  the  act,  or  whether  the 
estate  of  the  relator  be  a  freehold  or  a 
term  of  years,  and  on  the  traverse  the 
averment  as  to  his  estate  must  be 
proved  by  the  relator.  Brvrikerhoff  v. 
Nelson,  13  Johns.  R.  340. 

56.  When  the  name  of  the  county  is 
mentioned  in  the  margin  of  the  indict- 
ment, and  it  is  stated  that  the  dwelling- 
house  on  which  the  forcible  trespass  is 
alleged  to  have  been  committed  was 
there  situate  and  being,  this  must  refer 
to  the  county  mentioned  in  the  margin. 
State  v.  Camfield,  5  Iredell  207. 

56.  An  indictment  for  any  forcible 
trespass  upon  a  dwelling-house  short  of 
a  violent  taking  or  withholding  of  the 
possession  of  it,  must  charge  that  the 
proprietor  was  in  the  house  or  actually 
present  at  the  time.  State  v.  Wiley 
4  Dev.  &  Batt.  192. 

57.  In  an  indictment  for  a  forcible 
trespass  for  taking  away  goods,  it  is 
not  absolutely  requisite  to  use  the 
words,  against  his  will ;  it  is  sufficient 
to  use  words  which  necessarily  convey 
the  same  meaning.  State  v.  Camfield, 
6  Iredell's  207. 

58.  An  indictment  for  forcible  tres- 
pass will  lie  at  Common  Law,  if  the 
facte  charged  amount  to  more  than  a 
bare  trespass.  State  v.  Tolever,  5  Ire- 
dell 452. 

59.  An  indictment  for  forcible  entry 
and  detainer  is  in  New  Jersey  good  at 
Common  Law.  Cruiser  v.  State,  3  Har- 
rison 206. 

60.  For  a  trespass,  a  mere  civil  in- 
jury, unaccompanied  with  actual  force 
or  violence,  though  alleged  to  have 
been  committed  with  force  and  arms, 
an  indictment  will  not  lie.  Harding's 
case,  1  Oreenleaf  22. 

61.  That  no  seizin  is  alleged,  does 
not  apply  to  indictments  for  forcible 
entries  at  Common  Law.    lb. 

62.  Indictments  for  forcible  entry 
and  detainer,  should  so  certainly  de- 
scribe the  lands  trespassed  upon  as 
that  the  sheriff  may  be  at  no  loss  upon 
a  writ  of  restitution,  to  restore  the  in- 
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jured  party  to  the  possession.    Bickley 
v.  Norris,  2  Brevards  252. 

63.  The  following  description  in  the 
indictments,  of  the  land  into  which  the 
defendants  entered,  was  held  sufficient. 
A  certain  close  of  two  acres  of  arable 
land  situate  in  S.  towship,  in  the  county 
aforesaid,  being  part  of  a  large  tract 
of  land,  adjoining  lands  of  A.  D.  and  H. 
H.  Dean  and  others  v.  Commonwealth, 
3  Sergeant's  R.  418. 

64.  On  an  application  for  process 
under  the  act  relative  to  forcible  entries 
and  detainers,  an  affidavit  that  the  com- 
plainant was  lawfully  and  peaceably 
possessed  of  the  premises  in  question, 
as  tenant  thereof,  under  the  executors 
of  A.  B.  deceased,  who  was  the  owner 
of  the  same,  without  alleging  the  na- 
ture of  the  estate  by  virtue  of  which 
such  possession  was  held,  is  good  with- 
in the  provisions  of  the  statute,  upon 
objection  taken  after  inquisition  find- 
ing the  complainant  to  be  tenant  at 
will.  People  on  relation  of,  fyc.  v.  Reed, 
11  Wend.  157. 

65.  The  complainant's  interest  should 
be  truly  set  forth  ;  but  if  a  lawful  pos- 
session is  averred,  it  is  sufficient,  un- 
less the  want  of  precision  in  the  state 
ment  of  the  complainant's  right  is  ob- 
jected to,  before  the  judge,  previous  to 
the  taking  of  the  inquisition,     lb. 

66.  Where  the  defendant  has  no  no- 
tice of  an  inquisition  of  forcible  entry 
and  detainer,  the  omission  is  a  fatal  de- 
fect.    The  State  v.  Stokes,  Coxe  392. 

67.  An  inquisition  of  forcible  entry 
and  detainer,  which  purports  to  be 
taken  on  the  oaths  or  affirmations  of  A. 
B.  R.,  is  defective,  unless  it  avers  that 
those  who  were  affirmed  were  Quakers, 
or  conscientiously  scrupulous  of  taking 
an  oath.  The  State  v.  Putnam,  Coxe 
260. 

68.  Indictments  for  forcible  entries 
need  not  contain  allegations  of  seizin. 
Harding's  case,  1  Greenleaf,  22. 

69.  A  forcible  entry  into  a  man's 
dwelling-house  is  an  indictable  offence 
at  Common  Law,  though  the  force  was 
alleged  only  in  the  formal  words,  vi  et 
armi.    lb. 

70.  An  indictment  for  forcible  entry 
and  detainer,  is,  in  this  State,  good  at 
Common  Law.  Cruiser  v.  State,  3 
Harrison,  206. 


IY.  Miscellaneous. 

71.  Where  an  inquisition  of  forcible 
entry  and  detainer  is  found  by  jury, 
and  the  defendant  puts  in  his  plea  in 
writing,  denying  the  force  offered,  it  is 
the  general  practice  to  certify  the  pro- 
ceedings to  the  Superior  Court.  The 
State  v.  Dillon,  3  Hayw.  174. 

72.  In  an  indictment  for  forcible  en- 
try and  detainer  at  Common  Law,  if 
the  verdict  is  a  general  one,  and  the 
evidence  fails  to  support  either  branch 
of  the  charge,  there  must  be  venue  de 
novo.  State  v.  Ward,  1  Jones  N.  Car. 
Rep.  290. 

73.  An  inquisition  for  forcible  entry 
and  detainer,  is  not  rendered  defective 
by  the  dates  being  expressed  in  figures; 
this  proceeding  is,  in  some  respects, 
like  a  civil  suit.  Coenhoven  v.  the  State, 
Coxe  258. 

74.  On  the  trial  of  the  traverse  of 
an  indictment  for  a  forcible  entry  and 
detainer,  the  justice  before  whom  it  is 
tried,  is  authorized,  by  the  5th  section 
of  the  act  to  prevent  forcible  entries,  &c. 
Sess.  11,  c.  6  (1  N.  R.  L.  98,  2  R.  S. 
509,  §  13),  to  assess  the  costs  and 
damages  of  the  party  complaining. 
Held  that  the  justice  cannot  give  to 
the  party  a  gross  sum  independently 
of  his  costs,  as  compensation  for  the 
injury  sustained,  but  that  the  damages 
awarded  by  the  statute  were  intended 
only  to  reimburse  the  party  prosecu- 
ting, after  the  trial  of  the  traverse;  the 
costs  which  he  had  been  put  to  on  that 
particular  occasion,  and  that  for  other 
damages  arising  from  the  wrongful 
entry,  he  must  resort  to  his  action  of 
trespass.  Fitch  v.  People,  16  John. 
141. 

75.  In  New  York,  where  a  certiorari 
is  issued  to  a  justice  of  the  peatie  to 
return  the  proceedings  in  case  of  forci- 
ble entry  and  detainer,  and  the  justice 
dies  without  making  a  return,  this 
Court  will  hear  and  decide  the  case 
on  motion  and  affidavits.  Matter  of 
Gilbert  Shotwety  10  John.  306. 

76.  Proceedings  under  the  statute  of 
forcible  entry  and  detainer,  may  be 
quashed  in  this  Court  for  irregularity, 
and  restitution  awarded  to  the  person 
aggrieved,  on  motion  and  affidavits,  lb. 
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IT.  Where  a  justice,  upon  his  own 
view,  without  any  inquisition  by  a 
jxtr^,  directed  or  allowed  a  restitution 
of  possession,  it  was  held  to  be  irregu- 
lar,   lb. 

78.  Where  the  justice  acts  on  his 
own  view,  he  can  only  punish  the  one 
guilty  of  the  force  by  fine  and  impris- 
onment; the  justice  cannot  interfere 
with  the  possession  without  the  inter- 
vention of  a  jury.     lb. 

79.  Where  the  proceedings  of  the 
justice  are  quashed  on  the  ground  of 
irregularity,  it  is  of  course  to  order  a 
restitution.    lb. 

80.  In  New  York,  a  party  peaceably 
io  the  actual  possession  of  lands  at  the 
time  of  a  forcible  entry,  or  in  the  con- 
structive possession  thereof,  at  the  time 
of  a  forcible  holding  out,  has  a  right 
to  proceed  under  the  statute  of  forcible 
entries  and  detainers,  although  he  is 
neither  seized  of  a  freehold  nor  possess- 
ed of  a  term  of  years  in  the  premises. 
People  v.  Vcm  Nostrand,  9  Wend.  50. 

81.  The  accused  is  entitled  to  pro- 
duce witnesses  before  the  jury  of  in- 
quiry, to  cross-examine  the  complain- 
ants witnesses,  and  to  sum  up  the  evi- 
dence to  the  jury.  People  v.  Reed,  11 
Wend.  151. 

82.  In  New  York,  in  an  indictment 
under  the  act  to  prevent  forcible  entry 
and  detainer  (1  R.  L.  96),  the  accused 
may  be  convicted  of  forcible  detainer 
only.  Whiting  v.  Godfrey,  1  Hall's 
R.  240. 

83.  In  a  prosecution  of  this  nature, 
the  title  to  the  premises,  as  between 
the  accused  and  the  relator,  cannot  be 
inquired  into,  although  the  latter  is 
bound  to  set  forth  his  title  so  far  as  to 
show  himself  to  be  within  the  provis- 
ions of  the  act ;  that  title  may  be  con- 
troverted by  the  accused,  but  he  can- 
not set  up  his  own  as  a  substantive 
matter  of  defence,  because  the  question 
of  title  cannot  be  tried  in  this  action. 
lb. 

84.  In  North  Carolina,  in  a  case  of 
forcible  entry  and  detainer,  a  magis- 
trate has  no  right  to  award  restitution 
mriess  the  jury  have  foulftd  by  their  ver- 
dict that  the  complainant  had  some 
eetate  in  the  land,  either  a  freehold  or 
for  a  term  of  years.  State  v.  Anders, 
8  Iredell's  15. 


85.  Without  such  finding,  the  magis- 
trate may  bind  over  the  defendant  to 
the  Court  to  answer  to  an  indictment 
for  the  forcible  entry,  but  without  such 
finding  he  has  no  jurisdiction  to  oust 
the  defendant  of  his  possession  and 
put  the  complainant  in.  If  he  does  so,  he 
is  himself  liable  to  an  indictment  for 
forcible  entry.    lb. 

86.  From  the  finding  of  the  jury  that 
the  defendant  unlawfully,  and  with  a 
strong  hand,  detained,  it  cannot  be  im- 
plied that  the  entry  was  also  unlawful. 
State  v.  Godsey,  13  Iredell  348. 

87.  The  title  of  the  accused  is  not  in 
question  on  the  trial  of  an  indictment 
for  a  forcible  entry  or  detainer.  Kline 
v.  Rickert,  8  Cow.  226. 

88.  Under  an  indictment  for  a  forci- 
ble entry  and  detainer,  the  jury  may 
find  the  accused  guilty  of  a  forcible  de- 
tainer only.    lb. 

89.  Arrest  of  judgment  moved  on 
two  grounds  :  1st.  For  that  the  indict- 
ment stated  that  the  prosecutor  was 
seized  in  his  demesne  as  of  fee  without 
saying  when  he  was  seized,  so  that  it 
might  be  he  was  seized  at  the  time  of 
the  indictment  found,  and  not  at  the 
time  of  the  forcible  entry.  2d.  For 
that  the  indictment  stated  that  he  was 
seized  in  his  demense  as  of  fee,  and 
his  peaceable  possession  thereof,  as 
aforesaid,  continued  until,  &c,  which  is 
repugnant  and  inconsistent,  inasmuch 
as  he  could  not  be  both  seized  and 
possessed  at  the  same  time.  Respublica 
v.  $hryber,  1  Dallas  R.  68.  But  the 
Court  overrruled  both  objections,    lb. 

90.  In  New  York,  where  a  justice 
proceeds  under  the  third  section  of  the 
act  to  prevent  forcible  entries  and  de- 
tainers, he  need  not  previously  go  in 
person  to  view  and  record  the  force.  It 
seems  that  the  traverse  to  an  indict- 
ment for  a  forcible  entry  and  detainer 
need  not  be  in  writing.  Corless  v.  An- 
thony,  4  John.  198. 

91.  On  an  indictment  for  a  forcible 
entry  and  detainer,  the  jury  may  find 
the  accused  guilty  of  the  detainer  only. 
lb. 

92.  A  fine  is  required  to  be  imposed 
against  the  party  in  a  case  of  forcible 
entry  and  detainer,  only  when  there  is 
a  conviction  upon  view,  according  to 
the  first  section  of  the  act.    lb. 
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98.  In  New  Hampshire,  the  mode  of 
proceeding  is  prescribed  by  the  statute 
of  Feb.  16,  1791  (1  N.  H.  Laws,  841), 
and  although  the  proceedings  are  in  the 
form  of  prosecutions  for  crimes,  and  in 
certain  cases  a  fine  may  be  imposed 
upon  the  respondent,  yet  still  the  pro- 
ceeding must  be  viewed  in  some  re- 
spects as  a  private  remedy.  State  v. 
Harvey,  3  N.  Hamp.  R.  65. 

94.  So  far  as  redress  for  a  private 
wrong  done  by  a  husband  and  wife 
jointly,  is  sought  by  the  process  of  for- 
cible entry  and  detainer,  the  wife  may 
be  made  a  party,    lb. 

95.  Certiorari  to  remove  the  judg- 
ment and  proceedings  in  a  case  of  forci- 
ble entry  and  detainer  from  Luzerne 
County.  The  inquisition  stated  that 
Nathan  Beach  was  possessed,  in  his 
demesne,  as  of  fee,  &c,  and  continued 
so  seized  and  possessed  until  the  de- 
fendant did  enter,  and  him,  the  said 
Nathan  Beach,  thereof  disseized,  Ac. 
Com.  v.  Fitch,  4  Dallas  212. 

96.  It  was  objected  that  the  prosecu- 
tor is  stated  to  have  been  only  possess- 
ed of  the  premises,  whereas  the  evi- 
dence proved  him  to  have  been  seized. 
lb. 

97.  But,  by  the  Court,  there  is  some 
informality  in  the  expression,  but  sure- 
ly stating  that  the  prosecutor  was  dis- 
seized necessarily  implies  a  previous 
seizure,  lb. 


FORGERY. 

I.  What  constitutes  Forgery.    Forging  and 
counterfeiting  bank-bills.   Forging  or- 
ders, and  other  papers. 
Courts  having  jurisdiction  of  the  offence. 
Statutes  respecting  forgery.    Construc- 
tion of. 

IV.  Indictment  for  forgery,  Ac. 
V.  Evidence  on  the  trial  for  forgery.    Com- 
petency. 
Witnesses  competent  to  testify  in  cases 

of  forgery. 
Evidence  necessary  to  support  the  charge 
of  forgery. 
VIII.  Miscellaneous. 


n. 
m. 


VI. 
VII. 


I.  What  constitutes  Forgery — Fobg- 
ino  and  Counterfeiting  Bank-bills- 
Forging  Orders,  and  other,  papers. 

1.  Where  there  is  a  bank  of  the  same 
name  in  two  different  cities,  one  of 
which  is  insolvent  and  the  other  sound, 
erasing  the  name  of  the  city  on  a  note 
of  the  former  bank,  and  inserting  the 
name  of  the  former  city,  such  an  alter- 
ation amounts  to  forgery.  The  State 
v.  Robinson,  1  Harr.  607. 

2.  Pasting  the  name  of  the  latter 
city  over  the  name  of  the  former  in 
such  a  way  that  the  alteration  may  be 
detected  by  a  close  examination,  is  for- 
gery,   lb. 

3.  Where  there  is  an  endorsement  on 
a  note,  of  a  partial  payment,  in  the 
hand-writing  of  the  maker,  without 
any  signature,  but  made  in  the  pres- 
ence, with  the  concurrence  and  by  the 
direction  of  the  payee,  it  is  a  receipt; 
the  alteration  of  which  by  the  payee  is 
forgery.     Kegg  v.  the  State,  10  O.  75. 

4.  Where  an  indictment  charged  that 
the  defendant,  contriving  and  intending 
to  deceive  one  S.  6.  P.,  and  to  induce 
him  to  employ  the  defendant,  and  to 
pay  him  a  large  sum  of  money  as 
wares,  exhibited  and  delivered  to  the 
said  S.  G.  P.  a  certain  pretended  certifi- 
cate of  good  character  ;  held  that  such 
a  transaction,  on  the  part  of  the  de- 
fendant, did  not  constitute  forgery. 
The  Com.  v.  Chandler,  Thacher's  Crim. 
Cas.  187. 

5.  One  may  be  guilty  of  forging  the 
units  and  figures  of  a  bank-bill.  State 
v.  Howseal,  2  Brevard  219. 

6.  Canal  commissioners  have  fall 
power  and  legal  authority  to  draw 
drafts,  and  the  counterfeiting  of  such 
drafts  or  checks  is  the  commission 
of  the  crime  of  forgery,  contemplated  in 
the  73d  section  of  the  Criminal  Code. 
Crofts  v.  State,  2  Scam.  442. 

7.  Equally  so  is  the  passing  of  coun- 
terfeit checks  or  drafts  of  the  commis- 
sioners, with  an  intent  to  defraud  any 
person,  or  body  politic  or  corporate, 
knowing  the  same  to  be  false  and  coun- 
terfeited, embraced  in  the  77  th  section 
of  the  same  code.    lb. 

8.  Where  a  person  takes  base  piecea 
of  coin  which  are  brought  to  him  really 
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made,  having  the  impression  and  ap- 
pearance of  real  coin,  though  of  differ- 
ent color,  and  brightens  them  so  as  to 
give  diem  the  resemblance  of  real  coin, 
and  render  them  fit  for  circulation,  he 
is  guilty  of  the  charge  of  counterfeiting. 
He  completes  the  offence,  and  subjects 
thereby  to  the  penalties  of  the  law, 
both  himself  and  all  who  acted  a  part, 
and  were  present  assisting  in  the  trans- 
action. Rasnick  v.  Com.,  2  Va.  Cas. 
356. 

9.  Where,  to  a  bill  of  parcels  of  the 
following  tenor,  viz. :  Mr.  J.  L.  bought 

of  E-  &  C ,  the  above  charge  to  G. 

C. ;  the  purchaser,  J.  L.,  added  these 
words  by  .order,  E.  C. ;  it  was  held 
that  this  addition  to  an  acquittance 
or  discharge,  was  a  forgery  within 
the  statute.  Com,  v.  Ladd,  15  Mass. 
536. 

10.  Where  a  bail-bond  has  been  al- 
tered in  a  material  part,  it  can  be  the 
subject  of  a  prosecution  for  forgery, 
notwithstanding  some  doubts  may  be 
raised  as  to  the  validity  of  the  bond, 
arising  from  the  recitals  in  the  condi- 
tion.    Com.  v.  Linton,  2  Va.  Cas.  476. 

11.  Severing  the  endorsement  from  a 
promissory  note,  leaving  the  note  en- 
tire* is  not  a  forgery,  but  only  a  misde- 
meanor.    State  v.  McLean,  1  Ark.  311. 

12.  Separate  from  the  intention  to 
defraud  in  a  case  of  forgery,  the  offence 
is  not  within  the  statute,  nor  would  the 
indictment  be  good  at  Common  Law  ; 
for,  to  utter  and  tender  a  counterfeit 
bill  to  one  without  the  intention  to  de- 
fraud him,  is  not  an  offence  either  at 
Common  Law,  or  under  the  statute  of 
1804.  Com.  v.  Goodenough,  Thacher's 
Crim.  Cas.  132. 

13.  Forgery  consists  in  falsely  mak- 
ing1 a  writing  to  the  prejudice  of  an- 
other person's  right,  and  with  the  intent 
to  defraud.  Com.  v.  Whiting,  Thach- 
er's Grim.  Cas.  588. 

14.  To  utter  such  a  paper,  knowing 
it  to  be  fake,  and  with  the  intent  to  de- 
fraud another,  is  an  offence  of  equal 
magnitude  with  the  original  forgery,and 
is  punished  with  like  severity.    lb. 

15.  The  offence  of  forgery  consists 
in  ottering  as  true  any  false,  forged,  or 
counterfeit  bill  or  note  issued  by  the 
order  of  the  president  and  directors  of 
any    bank  or  corporation  within  this 
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State*  or  any  of  the  United  States.  State 
v.  Twitty,  2  Hawks  449. 

16.  The  offence  of  disposing  and  put- 
ting away  forged  bank-notes,  was  held 
to  be  complete,  though  the  person  to 
whom  they  were  disposed  of  was  an 
agent  for  the  bank,  to  detect  utterers, 
and  applied  to  the  prisoner  to  purchase 
forged  bank-notes,  and  had  them  de- 
livered to  him  as  forged  bank-notes,  for 
the  purpose  of  disposing  of  them. 
State  v.  Wilkins,  17  Vt.  151. 

17.  Where  one  has  in  his  possession 
several  forged  bank-notes  of  different 
banks  at  one  time,  with  intent  to  pass 
them,  and  thereby  to  defraud  the  person 
who  shall  take  them,  it  constitutes  but 
one  offence.  State  v.  Benham,  7  Conn. 
414. 

18.  And  if  there  be  several  informa- 
tions, avowing  that  the  several  bills  so 
held  in  possession,  were  held  with  in- 
tent to  defraud  the  several  banks,  by 
which  they  were  issued,  as  well  as  the 
person  who  should  take  them,  this  still 
constitutes  but  one  offence  charged. 
lb. 

19.  The  forging  of.  any  writing,  by 
which  a  person  might  be  prejudiced,  is. 
punishable  as  forgery  at  Common  Law. 
The  Case  of  Ames  et  al„  2  Greenlf  s  R. 
365. 

20.  Having  a  crucible  in  possession, 
for  the  purpose  of  counterfeiting,  does 
not  constitute  an  offence  under  the  31st 
section  of  the  act  for  the  punishment 
of  high  crimes  and  misdemeanors. 
State  v.  Bowman,  6  Vt  R.  594. 

21.  To.  counterfeit  any  writing  of  any 
private  nature,  with  a  fraudulent  intent, 
and  whereby  another  may  be  prejudic- 
ed, is  forgery  at  Common  Law.  Com. 
v.  Chandler,  Thacher's  Crim  Cas.  187. 

■  22.  Fraud  and  deceit  are  the  chief 
ingredients  of  forgery,  whether  by 
statute  or  at  Common  Law ;  it  is  not 
essential  to  the  offence  that  any  person 
should  be  actually  injured,  but  there 
must  be  intent  to  deceive ;  it  cannot, 
therefore,  be  material  whether  the 
fraud  should  be  effected  by  using  the 
name  of  a  real  or  a  fictitious  person. 
lb. 

23.  It  is  forgery  to  alter  the  words 
and  figures  of  a  bank  bill.  State  v. 
Waters,  1  Const.  Rep.  669. 

24.  The  passing  of  counterfeit  bills 
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the  currency  of  which  is  prohibited, 
does  not  constitute  an  offence  against 
the  statute  of  Connecticut.  Rex  v. 
Humphrey,  1  Root  53. 

25.  In  a  case  of  forgery,  it  is  not 
necessary  that  the  act  should  be  done 
in  whole  or  in  part  by  the  hand  of  the 
party  charged ;  it  is  sufficient  if  he 
cause  or  procure  it  to  be  done.  State 
v.  SkartUff,  18  Maine  R.  368. 

26.  It  does  not  lessen  the  turpitude 
of  the  offence  of  forgery  that  the  party 
whom  the  defendant  sought  to  defraud 
was  made  in  part  his  involuntary  agent 
in  effecting  his  purpose.     lb. 

27.  The  making  of  a  false  instrument, 
which  is  the  subject  of  forgery,  with 
a  fraudulent  intent,  although  in  the 
name  of  a  non-existing  person,  is  as 
much  a  forgery  as  if  it  had  been  made 
in  the  name  of  a  person  known  to  exist, 
and  to  whom  credit  was  due.  XI.  S.  v. 
Turner,  7  Peters  132. 

28.  Nor  is  it  material  whether  -a 
forged  instrument  be  made  in  such  a 
manner  as  that  if  in  truth  it  were  such. 
as  it  is  counterfeited  for,  it  would  be 
of  validity  or  not.     lb. 

29.  Where  the  prisoner  is  charged 
with  passing  a  counterfeit  bank-bill, 
purporting  to  be  a  bill  of  a  bank  estab- 
lished within  the  United  States  ;  held 
thai  it  is  not  a  passing  of  a  counterfeit 
promissory  note,  within  the  meaning  of 
the  eighteenth  section  of  the  statute  of 
January  2d,  1828,  entitled  an  Act  for 
the  Punishment  of  Certain  Crimes  by 
solitary  imprisonment  and  confine- 
ment to  hard  labor.  State  v.  Ward,  6 
N.  Hamp.  R.  520. 

30.  A  forgery  of  a  railway  pass  was 
held  to  be  forgery  at  Common  Law. 
Com  v.  Ayer,  3  Cush.  150. 

31.  The  section  of  the  statute  on 
which  an  indictment  was  predicated  (R. 
S.  sect.  31,  p.  967),  makes  the  offence 
to  consist  in  the  possession  of  counter- 
feit money,  knowing  it  to  be  such,  "  at 
the  time  current  or  in  circulation  in 
this  State,"  with  intent  to  put  or  have 
the  same  put  in  circulation  ;  held  that 
it  is  not  necessary  to  the  completion  of 
the  offence  that  the  person  charged 
should  have  fixed  in  his  mind  upon  any 
particular  place  where  this  circulation 
should,  through  his  agency,  commence. 
Spence  v.  State,  8  Blackf.  281. 


32.  A  written  instrument,  to  be  the 
subject  of  indictment  for  forgery,  must 
be  good,  if  genuine,  for  the  purpose 
intended.  If  invalid  on  its  face,  and  it 
cannot  be  made  good  by  averment,  the 
offence  of  forgery  cannot  be  predicated 
upon  it.  People  v.  Harrison,  8  Barb. 
560. 

33.  The  alteration  of  a  receipt  for 
money,  by  erasing  the  word  "part," 
and  inserting  in  lieu  of  it  the  words, 
"full  up  to  date,"  constitutes  the  offence 
of  forgery  under  our  Statute  Law  ;  and 
the  counts  in  an  indictment,  alleging 
that  the  defendant  did  feloniously  make, 
forge,  and  counterfeit  the  receipt,*would 
be  supported  by  proof  of  such  altera- 
tion.    State  v.  Floyd,  5  Strob.  58. 

34.  Forgery  is  the  alteration  of  a 
deed  or  writing  in  a  material  part,  to 
the  prejudice  of  another,  as  well  as 
where  the  whole  deed  or  writing  is 
forged.    lb. 

35.  Forgery  may  be  committed  by 
altering  the  words  and  figures  of  a 
bank-bill.  Quere, — If  by  simply  alter- 
ing the  marginal  emblems,  or  marks. 
State  v.  Waters,  2  Const.  R.  669. 

36.  The  possession  of  forged  bills, 
purporting  to  be  bills  of  the  bank  of  A., 
no  such  bank  in  fact  existing,  with 
intent  to  pass  them  as  genuine  bills,  is 
not  an  offence  within  the  statute  of 
March  15,  1805.  Commonwealth  v. 
Marsh,  2  Mass.  138. 

37.  In  South  Carolina,  forging  a  £& 
bill  of  the  paper  medium  of  the  State, 
with  two  of  the  corami8sionerB,  names 
only  to  it,  does  not  constitute  a  capital 
offence  under  the  act  of  assembly,  giv- 
ing currency  to  such  bills.  State  agt. 
Jones,  1  Bay's  Rep.  207.  . 

38.  In  Massachusetts,  the  possession 
in  this  State  of  ten  counterfeit  bank- 
bills,  with  intent  to  pass  them  in 
another  State,  is  an  offence  within  the 
statute  of  March  15,  1805.  Common* 
wealth  v.  Cone,  2  Mass.  132. 

39.  Where  certain  coal  was  consign- 
ed to  P.,  of  New  York,  and  carried 
there,  and  was  claimed  by  another  of 
the  name  of  P.,  who  resided  in  the  same 
city,  but  was  not  the  true  assignee,  and 
he,  knowing  this,  obtained  an  advance 
of  money  on  endorsing  the  permit  for 
the  delivery  of  the  coal  with  his  own 
proper  name  ;    this  was  held  to   1>e 
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forgery,  and  not  the  merely  obtaining 
of  goods  upon  false  pretences.  People 
v.  Peacock,  6  Oow.  72. 

40.  The  forgery  of  a  writing,  pur- 
porting to  contain  a  mere  naked  prom- 
ise to  pay  a  sum  of  money  in  labor, 
expressing  no  consideration,  and 
not  being  connected  with  any  con- 
sideration by  agreement  in  the  indict- 
ment, is  not  an  indictable  offence. 
People  agt.  Shall,  9  Cow.  778. 

41.  Forging  any  instrument  or  writing 
which,  it  appears  on  the  face  of  the 
indictment,  would  have  been  invalid  if 

enuine,  is  not  an  indictable  offence. 


42.  Where  a  merchant  entrusts  his 
clerk  with  his  blank  endorsements,  and 
one  by  false  pretences  obtains  and  uses 
them,  such  fraudulent  use  of  them  is 
not  a  forgery  ;  nor  is  it  such  a  fraud  as 
will  discharge  the  endorser  against  the 
endorsee.  Putnam  v.  Sullivan,  4  Mass. 
45. 

43.  Falsely  putting  a  witness'  name 
to  a  bond  which  is  not  required  to  have 
a  subscribing  witness,  does  not  vitiate 
the  bond,  and  is  not  forgery.  State  v. 
Ghtrkin,  7  Iredell's  Rep.  206. 

44.  Falsely,  wittingly,.and  corruptly 
rubbing  out  and  erasing  or  obliterating 
a  release  or  acquittance  on  the  back 
of  a  note  or  bond,  or  elsewhere,  does 
not,  according  to  the  law  of  North 
Carolina,  amount  to  tbe  crime  of  for- 
gery. State  v.  Thornburgh,  6  Iredell 
19. 

45.  Where  a  letter  purports  to  have 
'  been  written  for  the  purpose  of  refut- 
ing1 imputations  injurious  to,  and  com- 
mending one  to  the  favorable  con- 
sideration of,  and  alludes  to  a  subsist- 
ing partnership,  apparently  for  the 
purpose  of  illustrating  the  good  opinion 
tons  expressed  of  his  merits  ;  held 
that  the  fabrication  of  such  a  letter, 
for  such  a  purpose,  though  very  dis- 
creditable, would  not  be  a  technical 
forgpery,  or  other  criminal  offence, 
punishable  by  either  the  Common  or 
Statute  Law  of  Kentucky.  Jackson  v 
Weisiger,  2  B.  Monr.  214. 

46.  The  staking  false  money  at  gam- 
in(r,  is  attempting  to  pass  it ;  and  los- 
ing it  at  gaming'  is  a  passing,  within 
the  meaning  of  the  act.  State  v.  Buler. 
1  Brevard  482, 


47.  A  forged  warrant  or  order  for 
the  delivery  of  goods,  is  held  to  be 
within  the  act  of  1736,  although  it  be 
in  the  form  of  a  request,  and  do  not 
purport  that  the  person  whose  name  is 
forged  had  a  right  to  make  such  an  or- 
der, or  that  the  person  to  whom  it  was 
directed,  was  bound  to  obey  it.  State 
v.  HoUey,  1  Brevard  35. 

48.  The  presentation  of  a  forged 
draft,  or  order  for  money,  to  the  per- 
son to  whom  it  purports  to  be  directed 
for  payment  thereof,  knowing,  Ac.,  al- 
though payment  is  refused,  and  the 
draft  returned  to  the 'presenter,  is  an 
uttering  and  publishing,  within  the 
meaning  of  sec.  2,  ch.  155,  R.  S.  Peo- 
ple v.  Brigham,  2  Mich.  Rep.  550. 

49.  A  paper  affirming  that  certain 
persons  are  solvent,  and  able  to  pay  a 
note,  to  which  their  names  appear  as 
makers,  is  a  written  expression  of  opin- 
ion, and  not  such  a  writing  as  may  be 
the  subject  of  forgery  under  Act  of 
1836,  defining  the  punishment  of  that 
offence.     State  v.  Givens,  5  Ala.  747. 

50.  If  the  intention  to  defraud  is 
manifest,  forgery  may  be  committed 
by  using  a  fictitious  as  well  as  a  real 
name.    lb. 

51.  It  seems  that  the  uttering  in  the 
State  of  New  York,  of  a  counterfeit  for- 
eign bank-bill,  the  circulation  of  which 
is  made  illegal*  by  statute,  would  be 
considered  an  offence  within  the  stat- 
ute, if  laid  to  have  been  passed  with 
the  intent  to  defraud  the  bank,  though 
the  indictment  would  be  bad  if  laid  to 
have  been  passed  with  the  intent  to  de- 
fraud the  receiver  of  the  bill.  People 
v.  Rathbone,  21  Wend.  509. 

52.  Passing  a  counterfeit  note  in  the 
name  of  a  fictitious  person,  or  on  a 
bank  which  never  existed,  is  forgery  ; 
it  is  not  necessary  that  the  note,  if 
genuine,  should  be  valid,  if  on  its  face 
it  purports  to  be  good.  U.  S.  v.  Mitch- 
ell,  1  Bald.  366. 

53.  The  term  forging  has  a  fixed  le- 
gal meaning.  It  is  the  fraudulent 
making,  or  alteration  of  any  writing 
to  the  prejudice  of  another  man's  rights, 
or  a  false  making,  malo  amino,  of  any 
written  instrument,  for  the  purpose  of 
fraud  or  deceit.  Home  v.  State,  5  Ark. 
349. 

54.  In  order  to  be  forgery,  the  m- 
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stniment  charged  to  have  been  felon- 
iously and  falsely  made,  must  be  of  a 
character,  that  if  it  were  genuine,  it 
would  be  evidence  of  the  fact  it  recites. 
State  v.  Smith,  8  Yerg.  150. 

55.  Where,  after  notice  of  executing 
a  writ  of  inquiry  was  served  upon  an 
attorney,  he  altered  the  figures  indi- 
cating the  day  appointed  for  executing 
the  writ,  for  the  purpose  of  making  the 
notice  apparently  irregular,  and  with 
intent  to  defraud;  held  not  to  be  a 
forgery,  either  under  the  statute,  or  at 
Common  Law.  People  v.  Cody,  6  Hill's 
Rep.  490. 

56.  Where  the  Court  charged  the 
jury,  "  that  if  the  note  was  fictitious, 
and  prisoner  knew  it,  and  passed  it  in 
absolute  payment  of  a  debt,  this  would 
amount  to  a  passing  under  the  statute, 
although  at  the  time  of  the  payment 
he  might  have  agreed  to  take  it  back, 
if  it  should  prove  not  to  be  genuine." 
The  charge  was  held  good.  Perdue  v. 
State,  2  Humph.  494. 

57.  A  county  warrant  is  considered 
to  be  such  an  instrument  or  writing, 
as  may  be  forged  under  the  statute  of 
Missouri,  concerning  Crimes  and  Pun- 
ishments. The  State  v.  Fenley,  18  Miss. 
(3  Bennett)  445. 

58.  Where  the  grantee  framed  a 
draft  deed,  correctly  describing  erne 
acre  of  land,  the  premises  to  be  con- 
veyed, which  was  examined  by  the 
grantor,  but  the  execution  of  it  defer- 
red, and  the  draft  retained  by  the 
grantee,  who  afterwards  fraudulently 
framed  a  new  draft,  embracing  in  the 
description  the  grantor's  whole  farm, 
and  offered  it  for  examination  as  the 
deed  before  examined,  and  the  grantor 
executed  and  delivered  the  same,  with- 
out examining  it ;  held  that  this  was  a 
forgery.  The  State  v.  Shutlif,  6  Shep, 
368. 

59.  Where  an  order  is  in  the  follow- 
ing form,  "  Mr.  P.,— Sir,  deliver  my  son 
one  pair  of  walking  shoes,  and  charge 
the  same  to  me.  Yours,  I.  F  f  it  is  an 
order  for  the  delivery  of  goods  within 
the  statute,  though  I.  F.  have  no  goods 
in  the  drawer's  hands.  Commonwealth 
v.  Fither,  17  Mass.  46. 

60.  Where  one  in  the  name  of  another, 
draws  an  order  in  these  words, 
"  Messrs.  D.  &  D.,  please  to  let  the  bear- 


er trade  ten  dollars  out  of  your  store, 
and  oblige  yours,  Ac  f  held  to  be  a 
forgery,  within  the  meaning  of  the 
statute.  State  v.  Cooper,  5  Conn.  R. 
260. 

61.  Where  an  order  for  the  delivery 
of  goods  was  accepted,  and  paid,  and 
returned  to  the  drawer,  and  the  date 
of  it  afterwards  altered  by  him,  such 
alteration  was  holden  not  to  be  forg- 
ery at  Common  Law,  although  manifest- 
ly done  with  a  fraudulent  intent.  To 
constitute  forgery  in  such  case,  the  act 
must  have  a  tendency  to  effectuate  the 
intended  fraud.  An  order  which  has 
been  satisfied  by  the  delivery  of  the 
goods  into  the  hands  of  the  drawer,  in 
legal  acceptation,  is  no  instrument, 
and  an  alteration  of  its  date  is  no  false 
making  ;  it  is  what  it  purports  to  be. 
People  v.  Fitch,  1  Wend.  198. 

62.  In  Virginia,  on  the  trial  of  an 
indictment  for  forging  a  letter  with  the 
intent  to  defraud  A.  &  A.,  the  instrument 
alleged  to  have  been  forged,  was  in  the 
following  words: — "  Nottowa,  April  24, 
1841 :  Gents.— Agreeable  toMr.  Wm.  J. 
Watkins'  request  I  take  the  pleasure  in 
making  you  acquainted  with  his  name, 
and  would  say  to  you  that  he  is  very 
extensively  engaged  in  the  manufac- 
turing of  tobacco,  and  has  made  some 
large  purchases,  and  says  that  he  wishes 
to  patronize  you  (on  my  recommenda- 
tion); youmay  be  assured  that  whatev- 
er he  engages  to  do  he  will  certainly 
perform.    He  says  it  is  probable  that 
he  will  want  $1000  by  the  first  of  May, 
to  meet  his  engagements,  and  if  he  ap- 
ply for  the  amount,  I  have  no  doubt  but 
you  will  accommodate  him  ;  the  roads 
are  in  such  a  condition  that  it  is  im- 
possible to  getany  produce  to  market ; 
write  me  a  few  lines  by  Mr.  Watkins, 
and  say  what  the  chance  is  for  a  rise 
of  tobacco ;  your  compliance  with  the 
above  will  very  much  oblige,  your  ob't 
servant,  Joseph  M.  Foulkes.  P.  8.  Mr. 
Watkins  prefers  giving  a  negotiable 
note,  payable  in  Petersburgh  Exchange 
Bank,  where  he  can  always  have  an 
opportunity  to  send  at  the  shortest 
notice  and  draw.     He  is  not  a  gentle- 
man (of  Ingraham's  standing  or  charac- 
ter) of  a  low,  mean  degree,  but  one   I 
am  happy  to  inform  you  that  is  a   per- 
fect gentleman  in  every  sense  of  the 
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term ;  I  am  confident,  as  I  have  observed 
to  him,  that  you  will  either  let  him  have 
the  money  or  endorse  for  him. — J.  M.  F.w 
Held  that  this  was  not  a  writing  that 
could  be  the  subject  of  forgery,  either 
at  Common  Law  or  under  statute. 
Foul  Jet's  case  2  Rob.  836. 

63.  Forging  the  following  paper, 
"Due  Jacob  Finch  one  dollar  on  set- 
tlement this  day,"  Ac.,  is  deemed  forg- 
ing a  note  for  the  payment  of  money 
within  the  statute.  People  v.  Finch,  5 
Johns.  Rep.  286. 

64.  Forging  an  order  in  the  follow- 
ing words, "  Pay  to  John  Low  or  bearer, 
1500  dollars  in  N.  Myers9  bills  or  yours," 
is  not  within  the  act  to  prevent  forgery, 
it  not  being  an  order  for  ihe  payment 
of  money  or  the  delivery  of  goods.  Peo- 
ple v.  Farrington,  14  Johns.  Rep. 
34T. 

65.  An  acceptance  of  an  order  to  de- 
liver goods,  as  well  as  any  other  obli- 
gation to  deliver  goods,  is  a  binding 
contract,  and  as  such  may  be  the  sub- 
ject of  forgery.  Com.  v.  Ayert  3  Cush. 
150. 

66.  Forging  a  paper  in  these  words, 
"Mr.  Seward,  sir,  let  Hie  bearer  trade 
13  dollars  and  25  cents,  and  you  will 
oblige,"  Ac.,  was  held  to  be  forging  an 
order  for  the  delivery  of  goods  within 
the  meaning  of  the  statute.  People  v. 
Shaw,  5  Johns.  Rep.  236. 

6t.  The  uttering  and  publishing  a 
promissory  note  with forgtd  endorsements 
upon  it,  is  an  offence  within  the  mean- 
ing of  the  statute  against  forgery,  al- 
though the  passing  of  the  note  is  ac- 
companied with  communications  which 
would  exonerate  the  endorsers  if  the 
endorsements  were  genuine  ;  if  by  pos- 
sibility the  endorsers  may  be  injured,  the 
offence  is  committed.  People  v.  Rath" 
bun,  21  Wend.  509. 

68.  The  offence  of  uttering  and  publish- 
ing is  not  complete  until  the  paper  is 
transferred  and  comes  to  the  hands  or 
possession  of  some  person  other  than 
the  felon,  his  agent,  or  servant ;  thus, 
where  a  note  with  forged  endorsements 
is  sent  by  the  felon  per  mail  from  one 
county  to  a  person  in  another  county,  for 
the  purpose  of  obtaining  credit  upon  it, 
-file  offence  is  not  consummated  until  the 
note  is  received  by  the  party  to  whom 
it  was  sent,  and  ihe  proper  place  of  trial 


is  the  county  to  which  the  note  was  > 
sent.    lb. 

69.,  Forging  a  deed  within  the  State 
of  New  York,  for  lands  lying  in  the 
Missouri  Territory,  or  in  another  State, 
is  an  indictable  offence,  and  punishable 
under  the  acts  to  prevent  forgery,  and 
declaring  the  punishment  of  crimes. 
People  v.  Flanders,  18  Johns.  Rep.  163. 

70.  Where  the  following  order  was 
made  by  J.  S.  H. :— "Mr.  Bostick, 
charge  J.  S.  Humphreys9  account  to  us. 
— Terryman  ATannehill  •»  held  that  if 
this  instrument  were  genuine,  it  con- 
stituted a  valid  undertaking  by  Terry- 
man  &  Tannehiil,  to  pay  the  debt  of  H. 
without  the  statement  of  a  considera- 
tion, and  fraudulent  making  of  such  in- 
strument would  be  forgery.  State  v. 
Humphreys,  10  Humph.  Rep.  442. 

71.  To  make  out  a  case  of  a  forged 
order  for  the  delivery  of  goods,  within 
the  first  section  of  the  seventh  division 
of  the  Penal  Code,  it  is  not  necessary 
that  the  person  whose  name  is  forged, 
should  have  goods  in  the  hands  of  the 
drawee.    Hastens  v.  State,  11  Oa.  92. 


II.  Courts  haying  Jurisdiction  of  the 
Offence. 

72.  In  Ohio  the  Common  Pleas  has 
jurisdiction  to  punish  the  offence  of 
counterfeiting  foreign  coins  circulating 
in  this  State  as  money.  Sutton  v.  State, 
9  Ohio  133. 

73.  The  power  which  was  vested  in 
Congress  by  the  Federal  Constitution 
(art  1,  sec.  7),  "to  provide  for  the  pun- 
ishment of  counterfeiting  the  current 
coin  of  the  United  States,79  can  be 
exercised  by  the  several  States,  con- 
currently with  Congress.  Harlan  v. 
People,  1  Douglass  207. 

74.  In  South  Carolina  the  State  courts 
have  jurisdiction  under  the  act  of  As- 
sembly of  1785,  of  the  offence  of  counter- 
feiting foreign  coins  made  current  by 
that  act.  By  three  judges.  Nott  dis- 
senting. In  an  indictment  for  counter- 
feiting, the  possession  of  coining  in- 
struments may  be  given  in  evidence 
against  the  prisoner  to  prove  the  sci- 
enter. State  v.  Antonio,  2  Const.  Rep. 
S.  0.  776. 
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15.  In  South  Carolina  the  State  courts 
have  jurisdiction,  under  the  act  of  As- 
sembly of  1785,  of  the  offence  of  coun- 
terfeiting foreign  coins,  made  current 
by  that  act.  By  three  judges.  Nott,J., 
dissenting.  State  v.  Antonio,  311  Bre- 
vard's Rep.  562. 

76.  Where  forgeries  are  committed 
under  the  laws  of  the  United  States, 
they  must  be  tried  in  the  district  where 
committed.  United  States  v.  Britton, 
2  Mason's  R.  464. 

77.  The  States  have  no  jurisdiction 
whatever  over  the  offence  of  counter- 
feiting money  coined  at  the  mint  of 
the  United  States,  or  any  of  its 
branches.  Rouse  v.  State,  4  Ga.  Rep. 
186. 

78.  Quere.  Whether  an  indictment 
lies  in  the  State  courts,  under  State 
statutes,  for  counterfeiting  any  species 
of  coin  which  is  brought  from  foreign 
nations,  or  for  passing  counterfeit  coin 
of  any  description.    lb. 

79.  In  Massachusetts,  the  Courts 
have  jurisdiction  of  the  offence  of  hav- 
ing false  money,  counterfeited  in  the 
similitude  6f  any  gold  or  silver  coin 
current  by  law  or  usage  within  the 
State,  knowing  the  same  to  be  false 
and  counterfeit,  and  with  intent  to 
utter  or  pass  the  same  as  true.  Com- 
monwealth v.  Fuller,  8  Mete.  318. 


III.  Statutes  respecting  Foroirt — Con- 
struction of. 

80.  The  Bank  of  the  United  States 
was  duly  authorized  as  a  bank  in 
Massachusetts,  within  the  meaning  of 
the  statute  of  1804,  c.  120.  The  Com- 
monwealth v.  Woodbury,  Thaoher's  Crim. 
Oas.  47. 

81.  The  2d  section  of  the  statute  has 
reference  to  the  bills  of  the  banks  of 
Massachusetts  only,  and  those  payable 
at  the  United  States  Bank  therein.  The 
Commonwealth  v.  Arlin,  Thaoher's  Crim. 
Oas.  289. 

#&  A  writing  in  the  following  words, 
to  wit :  "  By  tbe  25th  day  of  Decem- 
ber next,  I  promise  date  to  pay  to 
William  H.  Butler,  or  bearer,  the  sum 
of  one  hundred  a*Jd  interest  from  and 
two  dollars  for  value  received  of  him 


this  February  28d,  1850,  (signed) 
Stephen  Burns,"  is  a  promissory  note 
within  the  meaning  of  the  43d  section 
of  the  4th  chapter  of  the  penal  code 
(Clay's  Digest,  423  §  481),  and  will 
sustain  an  indictment  for  forgery. 
Butler  v.  State,  22  Ala.  43. 

88.  A  statute  which  provides  for  the 
punishment  of  any  person  who  shall' 
falsely  and  fraudulently  make,  sign  or 
print,  or  cause  to  be,  any  counterfeit 
note  or  bill  of  a  bank,  Ac.,  is  not  in- 
consistent, and  is  in  effect  the  same  as 
if  the  words,  in  imitation  of,  were  in- 
serted after  the  word  counterfeit.  The 
State  v.  Calvin,  R.  M.  Charlt.  151. 

84.  In  Connecticut,  aiding  in  the  act 
of  counterfeiting  is  within  both  the 
letter  and  reason  of  the  statute  of  that 
State  as  much  as  assisting  in  making 
the  implements.  State  v.  Stutson, 
Kirby  52. 

85.  Where,  in  an  indictment  for  the 
forgery  of  bank-notes,  the  notes  are 
annexed  to  the  indictment  instead  of 
being  set  forth  in  it ;  held  that  the 
irregularity  is  cured  after  verdict 
against  the  prisoner  by  the  statute  of 
jeofails.  Commonwealth  v.  Ervin,  2 
Virg.  Cas.  887. 

86.  Where  one  obtains  bank-notes 
by  means  of  a  counterfeit  letter  or 
privy  token,  it  is  not  the  obtaining  of 
money  or  goods  within  the  act  of  No- 
vember 18,  1789.  Commonwealth  v. 
Swinney,  1  Vir.  Cas.  146  ;  but  to  obtain 
money  by  such  counterfeit  letter,  is  an 
offence  within  such  act.    lb.  150. 

87.  In  Virginia,  the  forgery  of  a 
power  of  attorney  to  secure  certain 
moneys  due  an  individual  for  military 
services,  is  not  a  criminal  offence  with* 
in  the  act  of  November  25,  1789  c.  19. 
Commonwealth  v.  Proctor,  1  Virg.  Cas.  4. 

88.  Where  an  indictment  is  laid  for  a 
reeeipt  for  a  promissory  note,  forging 
cannot  be  supported  under  the  statute 
of  South  Carolina  of  1801,  although 
such  forgery  would  be  an  offence  at 
Common  Law.  State  v.  Foster,  3  McCord 
442. 

89.  The  South  Carolina  statute  1748, 
limiting  the  time  for  prosecutions  for 
fines,  Ac,  is  no  bar  to  .an  indictment 
for  forgery  under  the  law  of  1 801 .  State 
v.  Fields,  2  Bailey  554. 

90.  The  statute  of  Vermont,  provide 
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ing  against  uttering,  passing,  or  giving 
in  payment,  it  would  constitute  an  of- 
fence against  the  statute,  provided  the 
respondent  had  a  knowledge  that  the 
money  was  counterfeit  State  v.  WUr 
kins,  17  Vt.  151. 

91.  Neither  in  that  statute,  nor  in  the 
revised  statute,  is  it  made  a  part  of 
the  description  of  the  offence,  that  the 
counterfeit  bill  shall  have  been  uttered, 
passed,  or  given  in  payment  as  and 
lor  a  true  bill.    lb. 

92.  Knowingly  passing  a  counterfeit 
bank-note,  for  the  sake  of  gain,  to  any 
other  person,  whether  the  latter  knows 
it  to  be  forged  or.  not,  is  a  crime  under 
our  act  of  1819.  (Rev.  Stat.  ch.  34, 
§  60.)   State  v.  Harris,  5  Iredell,  287. 

93.  In  the  second  section  of  the  act  of 
1819  (Rev.  Stat.  ch.  34,  §  60),  mak- 
ing it  indictable  to  pass  a  counterfeit 
bank-note  "  purporting  to  be  a  bill  or 
note  issued  by  order  of  the  president 
and  directors,"  &c,  the  legislature  did 
not  use  the  word  "  purporting"  in  its 
strict*  technical  sense,  as  meaning  that 
those  words  should  appear  on  the  face 
of  the  counterfeit  bill  or  note,  bnt  in 
its  popular  signification,  to  denote  a 
bill  or  note  presumed  to  have  been  is- 
sued by  order  of  the  president  and  di- 
rectors of  a  bank  ;  an  indictment,  there- 
fore, which  sets  out  the  purport  of  the 
counterfeit  note,  as  it  really  appears  on 
Us  face,  is  sufficient.    lb. 

94.  If  the  imitation  be  so  exact  as  to 
be  sufficient  to  impose  upon  persons  of 
ordinary  observation,  and  the  instru- 
ment be  prima  facie  fitted  to  pass  as  a 
true  one,  the  imitation  is  to  be  con- 
sidered as  within  the  meaning  of  the 
statute.  State  v.  Carr,  5  N.  Hamp.  R. 
367. 

9$.  Although  the  bank  may  never 
have  issued  bills  for  the  sum  of  twenty 
dollars,  yet  still  the  forged  bill  may 
have  been  in  imitation  of  bills  which 
had  been  issued  by  the  bank,  so  far  as 
to  be  calculated  to  deceive  persons  of 
ordinary  observation.    lb. 

96.  The  State  of  Vermont,  which 
imposes  a  penalty  for  having  in  pos- 
session, any  mould,  pattern,  die,  &c., 
adapted  or  designed  for  coining,  was 
intended  to  reach  every  part  of  the  ap- 
paratus of  coining,  however  much  more 
might  be  necessary  to  make  that  part 


effective ;  where,  if  it  be  shown  that 
the  respondent  had  in  his  possession 
one  half  of  a  mould,  it  would  be  suffi- 
cient, without  proof  that  he  also  had 
the  other  half.  State  v.  Griffin,  18  Vt. 
R.  198. 

97.  One  may  be  indicted  under  the 
act  of  1736,  for  uttering  and  publishing 
counterfeit  bills  of  the  branch  bank  of 
the  United  States,  although  the  same 
offence  is  punishable  by  the  laws  of 
the  Federal  Government  State  v.  Pit- 
man, 1  Brevard's  R.  32. 

98.  In  cases  of  forgery,  a  bank-bill 
of  another  State  is  clearly  within  the 
first  section  of  the  act  of  1804,  ch.  120. 
Com.  v.  Riley,  Thacher's  Crim.  Cas.  67. 

99.  In  Pennsylvania,  the  punishment 
of  hard  labor,  Ac.,  may  be  inflicted  on  a 
person  convicted  of  uttering,  publish- 
ing, and  passing  a  bank-note  of  another 
State,  with  intent  to  defraud.  Lewis  v. 
Com.,  2  Serg.  &  Rawle's  R.  551. 

100.  The  prisoner  was  convicted  of 
uttering  and  publishing  as  true,  a  forged 
bill,  which  offence,  at  the  time  of  the 
conviction,  was  punishable  with  death. 
He  appealed,  and  pending  the  appeal,  an 
act  was  passed  abolishing  the  punish- 
ment of  death  in  such  cases,  and  pro- 
viding that  in  lieu  thereof,  "  the  person 
convicted"  shall  be  whipped,  imprison- 
ed, and  fined.  Held  that  sentence  of 
death  could  not  be  pronounced  against 
the  prisoner,  but  that  judgment  for  the 
lesser  punishment  should  be  passed. 
State  v.  Williams,  2  Rich.  418. 

101.  Where  the  subject-matter  of  the 
supposed  forgery  was  in  the  following 
words  and  figures,  viz.  :  "  Received, 
23d  October,  1841,  five  dollars,"  and 
the  indictment  further  charges  that  the 
defendant  "falsely,  fraudulently,  and 
feloniously  did  alter  the  said  last-men* 
.tioned  credit  on  the  back  of  said  writing 
obligatory,  which  was  a  credit  of  five 
dollars,  paid  by  the  said  Jeremiah  S. 
Evans  to  the  said  Samuel  Martin,  by 
drawing  a  black  line,  with  ink,  through 
the  said  credit  for  five  dollars,  on  the 
writing  obligatory  aforesaid,  and  by 
obliterating  the  said  credit  of  five  dol- 
lars, so  as  aforesaid  entered  upon  the 
said  writing  obligatory,"  with  intent 
to  prejudice  the  rights  of  the  said  Jere- 
miah S.  Evans,  and  John  O.  Smith,  &c. 
Held  that  these  allegations  did  not 


Digitized  by 


Google 


200 


FORGERY. 


Statutes  respecting  Forgery ;  Construction  of. 


make  out  a  case  of  forging  under  the 
act  of  1839.  State  v.  Martin,  9  Humph. 
55. 

102.  Quere.  Whether  or  not  the 
forgery  of  a  receipt,  or  acquittance,  in 
the  proper  sense  of  these  terms,  would 
amount  to  a  forgery  under  the  statute 
of  1839.    lb. 

103.  In  Virginia,  under  the  act  of 
1794,  the  false  uttering  of  a  false  bank- 
note of  another  State  or  district,  may 
be  prosecuted  as  the  false  uttering  of 
a  "promissory  note  for  the  payment 
of  money.*  Com.  v.  Hensley,  2  Virg. 
Cas.  149. 

104.  Where  a  defendant  procured  a 
counterfeit  bank-bill  to  be  passed  by 
an  ignorant  boy  as  a  true  one,  it  was 
holden  a  sufficient  passing  within  the 
statute  of  1804,  c.  120,  s.  3.  Com.  v. 
HUl  11  Mass.  R.  136. 

105.  Where  a  prisoner  was  convict- 
ed on  an  indictment  for  forgery,  under 
the  statute  of  1804,  c.  120,  §  4,  for  hav- 
ing in  his  possession,  with  an  intent  to 
pass  the  same  as  true,  two  counterfeit 
bills  of  the  denomination  of  three  dol- 
lars, in  the  similitude  of  bills  issued  by 
the  Bank  of  North  America,  in  Rhode 
Island  ;  it  appeared  that  the  bank  had 
never  issued  bills  of  that  denomination; 
the  Court  held,  that  as  the  bills  had  the 
external  appearance  of  bills  issued  by 
the  bank,  and  purported  to  be  signed 
by  the  president  and  cashier,  they  had 
the  similitude  intended  by  the  statute. 
Com.  v.  Smith,  7  Pick.  R.  137. 

106.  Where  an  indictment  alleged 
that  the  defendant,  with  force  and 
arms,  at,  &c.,  on,  &c,  had  in  his  custo- 
dy and  possession  a  certain  bank-bill 
or  promissory  note,  payable  to  the  bear- 
er, signed  in  behalf  of  the  President, 
Directors,  and  Company  of  the  Hal- 
lowell  and  Augusta  Bank,  and  having 
the  said  bill  so  as  aforesaid,  m  his  pos- 
session and  custody,  with  force  and 
arms  tore  or  cut  out  a  piece  of  the  said 
bill,  and  thereby  altered  the  same, — 
with  intent,  with  said  bill  so  altered, 
and  with  the  piece  so  cut  or  torn  out  of 
the  same  bill,  together  with  other 
pieces  of  similar  bank-bills,  altered, 
cut,  and  torn  but,  to  form  other  bank-- 
bills, with  intent  to  utter  and  pass  the 
same,  and  thereby  to  injure  and  defraud 
the  said  president,  directors,  and  com- 


pany, against  the  peace  and  form  of  the 
statute  ;  held  that  the  offence  was  not 
within  the  provision  of  the  law  against 
altering  bills,  which  means  such  an  al- 
teration as  will  increase  the  apparent 
value  of  the  bill.  Com.  t.  Raywdrd, 
10  Mass.  R.  34. 

lOt.  Where  the  persons  named  in 
the  counterfeit  bill  are  not  in  fact  the 
president  and  cashier,  although  so 
called  ;  and  the  question  arises,  wheth- 
er the  party  is  liable  to  indictment  for 
an  attempt  to  pasB  it,  under  the  18th 
section  of  the  act  of  1816  ;  it  was  held 
that  the  defendant  was  within  the 
words,  and  true  intent  and  meaning  of 
the  act.  United  States  v.  Turner,  7 
Peter's  R.  132. 

108.  The  act  of  Congress  of  27th 
June,  1798,  to  punish  frauds  committed 
on  the  bank  of  the  United  States,  is  in 
itself  repugnant,  and  will  not  support 
an  indictment,  for  knowingly  uttering 
as  true  a  false,  forged,  and  counterfeit 
paper,  purporting  to  be  a  bank  bill  of 
the  United  States,  signed  by  the  presi- 
dent and  cashier.  United  Stales  v. 
Cantril,  4  Cranch's  R.  167. 

109.  Hie  Common  Law,  relating  to 
the  crime  of  forgery,  is  not  wholly  su- 
perseded by  the  Revised  Statutes. 
Com.  v.  Ayer,  3  Cush.  R.  150. 

110.  In  New  Jersey,  the  73d  section 
of  the  act  for  the  punishment  of  crimes, 
Elm.  Dig.  115,  applies  to  counterfeit  as 
well  as  to  genuine  "  blank  and  unfin- 
ished notes."  Stone  v.  State,  1  Spen. 
R.  401. 

111.  In  an  indictment  for  forgery,  un- 
der thte  statute  of  1804,  c.  120,  §  4, 
which  enacts,  that  if  any  person  shall 
have  in  his  possession,  within  this  State, 
any  counterfeit  bank-bills,  &c,  for  the 
purpose  of  rendering  the  same  current 
as  true,  or  with  intent  to  pass  the 
same,  knowing  the  same  to  be  counter- 
feit, &c.  The  statute  is  made  in  the  al- 
ternative, and  it  is  the  guilty  possession 
of  the  counterfeit  note,  with  the  guilty 
purpose  of  rendering  the  same  current 
as  true,  or  with  intent  to  pass  the  same. 
Hopkins  v.  Com.,  3  Mete.  460. 

112.  Under  the  statute  in  Indiana,  in 
force  previously  to  1848,  a  person  con* 
victed  of  the  crime  of  forgery  was  not 
rendered  infamous,  and  the  provisions 
of  the  Rev.  Stat,  of  1843,  are  held  to 
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applj  only  to  subsequent  convictions 
of  that  crime.  Johnson  v.  the  State,  2 
Carter  (la.)  662. 

IIS.  The  penitentiary  code  of  Ar- 
kansas makes  it  felony  for  any  person 
to  counterfeit  the  lawful  issue  of  any 
bank  or  corporation ;  and  they  are  also 
held  equally  guilty  if  they  counterfeit 
notes  or  bills  "  purporting  to  be  of  any 
bank  or  corporation."  Home  v.  State, 
5  Ark.  849, 

114.  Pledging  or  depositing  a  coun* 
terfeit  note,  is  not  a  payment  or  pass- 
ing, in  legal  acceptation,  or  within  the 
meaning  of  the  act  of  assembly  -,  and 
the  words  of  the  statute  must  not  be  ex- 
tended '  beyond  their  legal  import  to 
make-out  the  offence.  Gentry  v.  State, 
3  Yerg.  451. 

115.  The  13d  section  of  the  act  of 
1829,  does  not  render  a  particular  de- 
scription of  the  offence  of  forgery  un- 
necessary, and  makes  an  indictment, 
charging  in  the  words  of  the  act,  good. 
That  section  only  intended  to  do  away 
the  necessity  of  charging  and  proving 
that  some  "  particular  person,  corpora- 
tion, or  company,  was  intended  to  be 
defrauded."  The  intent  to  commit  a 
fraud,  bypassing  the  counterfeit  notes, 
must  still  be  charged,  though  it  may 
be  charged  generally,  without  specify- 
ing any  "  particular  person,  corpora- 
ion,  or  company  intended  to  be  de- 
frauded."   Fergue  v.  State,  6  Yerg.  345. 

116.  The  criminality  of  the  act  made 
punishable  by  the  29th  section  of  the 
act  for  Hie  punishment  of  crimes,  does 
not  comprehend  an  intention  to  defraud 
or  deceive  any  particular  person ;  it 
consists  in  dealing  in  counterfeit  %bank 
paper  as  such  ;  the  section  of  the  law 
mentioned  being  more  peculiarly  ap- 
plicable to  the  wholesale  dealer,  who 
furnishes  the  spurious  supply  to  the  re- 
tailers, who  put  it  into  circulation  as 
genuine.  Bennington  v.  State,  2  Ohio 
160. 

lit.  Neither  under  the  section  mak- 
ing it  punishable  to  attempt  to  pass  a 
counterfeit  bank-note;  nor  under  the 
section  here  drawn  in  question,  does 
the  law  provide  punishment  for  a  mere 
intention  Or  purpose  to  commit  a  crime, 
without  any  actor  movement  towards 
it.    lb. 

118,   Under  the  29th    section,  the 


crime  consists,  not  in  the  intention  or 
purpose  to  perpetrate  a  fraud,  but  in 
the  criminal  act  of  being  engaged  in 
dealing  in  counterfeit  paper  as  such,  of 
having  the  possession  of  the  spurious 
paper,  for  sale,  which  places  the  means 
in  the  reach  of  others  to  procure  it,  and 
put  it  into  circulation  as  genuine.     lb. 

119.  The  14th  sect,  of  the  9th  art.  of 
the  act  concerning  crimes  and  punish- 
ments (R.  0.,  1835,  p.  214),  providing 
that  the  jury  may  find  the  defendant 
guilty  of  any  degree  of  the  offence  in- 
ferior to  that  charged  in  the  indict- 
ment, does  nofr  change,  in  this  respect, 
the  rule  of  the  Common  Law,  that  the 
allegations  and  proof  must  correspond. 
If  such  inferior  degree  be  included  in 
the  allegations  in  the  indictment,  then 
the  statute  applies  ;  otherwise,  the  in- 
ferior degree  is  not  so  included,  and  is 
of  a  totally  dissimilar  nature  from  that 
charged  in  the  indictment.  State  v. 
Shoemaker,  1  Mo.  177. 

120;  The  7th  sect,  of  the  4th  art.  of 
the  act  concerning  crimes  and  punish- 
ments, (R.  C.  1855,  p.  184,)  providing 
that  "  Every  person  who  shall  counter- 
feit, Ac,  any  gold  or  silver  coin,  at  the 
time  current  within  this  State,  by  law 
or  usage,"  Ac,  means  that  the  genuine 
coin  must  be  current  in  this  State,  at 
the  time  the  counterfeit  is  made.  If 
the  genuine  coin  should,  after  the  coun- 
terfeit has  been  made,  go  out  of  circu- 
lation, the  attempt  to  pass  the  counter- 
feit would  still  be  an  offence,  under  the 
21st  sect,  of  said  article.    lb. 


IV.  Indictment  for  Forgery,  &c. 

121.  Where  an  indictment  lies  for 
passing  counterfeit  money,  the  name 
of  the  person  to  whom  it  was  passed 
should  be  alleged,  with  certainty,  when 
known,  and  if  not  known  the  fact  should 
be  alleged.  Buckley  v.  State,  2  Greene 
(Iowa)  162. 

122.  In  Arkansas,  in  an  indictment 
under  the  statute  against  passing  base 
or  adulterated  coin,  it  was  held  that 
there  was  no  repugnancy  in  alleging 
that  the  defendant  passed  one  piece  of 
base  and  adulterated  coin— the  words 
"  base"  an<|"  adulterated"  meaning  the 
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same  thing  in  common  parlance.     Gabt 
v.  State,  1  Eng.  519. 

123.  Where  a  prisoner  was  committed 
for  examination,  and  was  examined  and 
remanded  by  the  examining  court  for 
trial,  for  "  feloniously  using  and  em- 
ploying, as  true,  for  his  own  benefit,  a 
certain  counterfeit  note,  well  knowing 
the  same  to  be  counterfeit ;"  it  was  held 
that  an  indictment  for  "  forging"  the 
note,  was  not  authorized  by  the  exami- 
nation, and  must  be  quashed.  Page's 
cast,  9  Leigh  686. 

124.  Notwithstanding  the  offender  is 
indictable  in  the  courts  of  the  United 
States,  for  the  offence  against  the  laws 
of  the  United  States,  he  is  likewise  in- 
dictable in  the  courts  of  Virginia,  for 
the  offence  against  the  laws  of  the 
State.     Hendrick's  case,  8  Leigh  70T. 

125.  An  indictment  for  passing  a 
counterfeit  note  of  a  bank,  is  good  and 
sufficient  within  the  meaning  of  the 
statute  (1  Rev.  Code  c.  154,  §  4)  of 
Virginia,  though  it  does  not  aver  that 
the  bank  is  a  chartered  bank,  or  that 
there  is  any  such  bank,  or  that  the  note 
was  passed,  "  to  the  prejudice  of  anoth- 
er's right,"  or  "  for  the  ^prisoner's  own 
benefit,  or  for  the  benefit  of  another." 
Murray's  cast,  5  Leigh  720. 

126.  By  setting  forth  a  counterfeit 
bank-note  in  h®c  verba,  in  an  indict- 
ment for  feloniously  passing  the  same, 
held  that  the  omission  of  an  endorse- 
ment appearing  to  have  been  made  on 
the  note  after  it  was  passed,  was  not 
a  variance.  Buckland's  case,  8  Leigh 
132. 

127.  Where  an  indictment  for  pass- 
ing a  counterfeit  note  charged  that  the 
prisoner,  on  a  particular  day,  at  the 
county  of  M.,  and  within  the  jurisdic- 
tion of  the  Court,  being  possessed  of 
the  note,  feloniously  did  pass  the  same, 
well  knowing  it  to  be  counterfeit  at 
the  time  he  passed  it ;  it  was  held  that 
the  time  and  place  of  passing  the  note 
and  the  scienter  were  sufficiently  set 
forth.     lb. 

128.  Where  the  tenor  of  a  counter- 
feit bill  is  described  in  the  indictment, 
although  in  the  caption  it  is  called  a 
bank-bill,  it  will  be  sufficient  under  the 
first  section  of  the  act.  Com.  v.  Ar* 
Un,  Thach,  Crim.  Cas.  289. 

129.  As  to  what  will  constitute  a 


good  indictment  for  passing  counter- 
feit money  in  Delaware.  The  State  v. 
Johnson,  3  Harring.  561. 

130.  Where  a  party  is  charged  with 
altering  or  forging  a  county  warrant, 
it  is  enough  to  charge  in  the  indict- 
ment that  be  falsely  altered  and  forged 
the  warrant,  &c.,  intending  to  defraud, 
&c.,  setting  forth  the  warrant  in  h®c 
verba,  without  charging,  in  the  words  of 
the  statute,  that  it  was  an  instrument 
or  writing,  being,  or  purporting  to  be, 
the  act  of  another,  whereby  a  pecuni- 
ary demand  or  obligation  was,  or  pur- 
ported to  be,  transferred,'  created,  Ac, 
or  by  which  rights  of  property  were,  or 
purported  to  be,  transferred,  Ac.,  or  in 
any  manner  affected.  Scott,  J.,  dis- 
senting.    State  v.  Fenley,  18  Miss.  445. 

131.  Where,  in  an  indictment  for  for- 
gery, there  is  a  variance  between  the 
count  and  the  forged  instrument,  in  the 
spelling  of  a  name,  it  is  unimportant, 
if  the  same  sound  is  preserved.  State 
v.  Bean,  19  Vt.  (4  Washb.)  530. 

132.  Where  the  allegations  in  an  in- 
dictment for  forgery  improperly  de- 
scribe the  meaning  of  the  obligation  of 
the  contract  forged,  this  defect  is  not 
cured  by  reciting  the  instrument  in  h»c 
verba:  but  a  note  in  these  words, 
"For  value  received,  I  promise  tapay 
Mr.  Frank  Wilson,  or  order,  the  sum  of 
$25  60,  to  be  due  the  first  day  of  Jan- 
uary next,  and  interest,"  sufficiently 
indicates  that  it  is  made  payable  the 
first  day  of  January  next  ensuing  its 
date,  and  will  sustain  an  averment  to 
that  effect  in  an  indictment  for  forgery. 

133.  In  Virginia,  where  an  indict* 
ment  founded  on  the  statute  of  1834-'5, 
c.  66,  alleged  that  the  prisoner  "  did 
knowingly  have  in  his  custody  without 
lawful  authority  or  excuse,  one  die  or 
instrument  for  the  purpose  of  produc- 
ing and  impressing  the  stamp  and 
similitude  of  the  current  silver  coin 
called  a  half-dollar,"  (giving  no  further 
description  of  the  die  or  instrument,)  is 
insufficient     Scott? s  case,  1  Robin.  695. 

184.  A  prisoner  committed  for  ex- 
amination, was  examined  and  remanded 
by  the  examining  court,  for  trial  for 
felony,  in  forging  and  uttering  a  prom- 
issory note  purporting  to  be  drawn  by 
A.  D.,  no  intention  to  defraud  A.  D.  or 
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any  other  person  being  alleged  ;  held 
that  the  examination  was  sufficient  to 
justify  an  indictment  for  forging  and 
uttering  the  note  with  intention  to  de- 
fraud A.  D.  Bogarl's  case,  10  Leigh 
693. 

135.  Where  an  indictment  alleges 
the  counterfeiting  of  a  note  purporting 
to  be  a  note  of  the  P.  &  M.  bank  (that 
being  the  name  of  the  bank  given  by 
the  charter),  and  in  describing  the  tenor 
of  the  note  sets  forth  that  it  was  a 
note  of  the  president,  directors,  Ac,  of 
the  P.  &  M.  bank  ;  held  no  variance  or 
repugnancy  between  the  purport  and 
tenor.  State  v.  CaMn,  R.  M.  Gharlt. 
161. 

136.  Where  the  indictment  did  not 
set  forth  that  the  person  intended  to  be 
defrauded  was  residing  or  being  within 
some  of  the  United  States,  yet  it  was 
held  to  be  sufficient  under  the  act  of 
Assembly  of  1S$G->1,  although  not  so 
under  the  act  of  Assembly  of  1801. 
The  State  v.  Houseal,  2  Brev.  219. 

131.  Where  an  indictment  alleged 
that  the  note  forged  purported  to  have 
been  made  by  one  Nathaniel  Durkie, 
and  then  described  the  tenor  of  the 
note,  from  which  it  did  not  appear  that 
the  note  was  made  by  Nathaniel  Dur- 
kie, but  by  N.  Durkie  ;  held  that  this 
repugnancy  was  fatal  to  the  indict- 
ment   lb. 

138.  Where  the  examining  court  re- 
mand for  trial  a  prisoner  charged  with 
forgery,  it  is  held  that  the  prisoner  may 
be  indicted  in  the  Superior  Court,  not 
only  for  the  forgery,  but  also  for  pro- 
curing the  instrument  to  be  forged,  and 
for  acting  and  assisting  in  the  forgery. 
Huffman  v.  Commonwealth,  6  Rand.  685  ; 
and  the  same  is  the  case  where  he  is 
remanded  for  passing  a  forged  note  ; 
he  may  be  indicted  for  passing  it,  know- 
ing it  to  be  forged.    lb. 

139.  It  is  not  an  indictable  offence 
to  forge  a  Spanish  head  pistareen,  since 
it  is  not  a  coin  of  Spain  made  current 
bylaw  in  the  United  States.  U.  States 
v.  Gardiner,  10  Pet.  618. 

140.  In  Virginia,  an  indictment  for 
forgery  need  not  set  forth  in  the  count 
the  persons  whom  the  prisoner  procured 
to  forge. the  instrument,  or  with  whom 
he  acted  and  who  assisted  in  the  for- 
gery;   a  general  description,  in  the 


words  of  the  statute,  is  all  that  is  re«- 
quired.  Huffman  v.  Commonwealth,  6 
Rand.  685. 

141.  Where  an  indictment  is  laid  for 
aiding  to  pass  forged  paper,  it  must  set 
forth  that  the  accused  knew  it  to  be 
forged.  Anderson  v.  State,  7  Ham. 
(Part  2d)  250. 

142.  Where  an  indictment  for  forging 
a  writing  describes  the  same  by  saying, 
11  purporting  to  be  signed  by  the  pres- 
ident and  directors/'  and  sets  forth  the 
forged  writing  verbatim,  upon  the  face 
of  which  it  does  not  appear  to  have 
been  by  order  of  the  president  and  di- 
rectors, it  is  defective.  State  v.  Shaw- 
ley,  5  Hayw.  256. 

143.  It  is  an  indictable  offence  to 
counterfeit  an  order  or  check  drawn  by 
the  president  of  a  branch  bank  of  the 
United  States  on  the  cashier  of  the 
bank  at  Philadelphia,  for  the  payment 
of  money  ;  and  in  such  case  the  indict- 
ment may  charge  the  passing  to  be 
with  intent  to  defraud  the  bank  or  the 
persons  to  whom  it  was  passed.  U. 
States  v.  Shellmiref  1  Bald.  370. 

144.  And  in  such  case  the  law  pre- 
sumes that  the  intent  exists  to  defraud 
any  person  who  may  suffer  a  loss  by 
receiving  such  paper  as  genuine.    lb, 

145.  Where  an  indictment  charged 
in  one  count,  a  prisoner  with  falsely 
making,  forging,  and  counterfeiting, 
with  causing,  and  procuring  to  be 
falsely  made,  forged,  and  counterfeit- 
ed, and  with  willingly  acting  and  as- 
sisting in  the  said  false  making,  forg- 
ing, and  counterfeiting  ;  it  was  held 
that  the  indictment  followed  the  words 
of  the  statute  ;  it  was  good,  though 
all  these  charges  were  contained  in  one 
count.  Rasnick  v.  Commonwealth,  2 
Virg.  Cas.  356. 

146.  In  an  indictment  for  uttering 
as  true,  a  counterfeit  bill,  the  number 
and  check-letter  of  a  forged  bank-bill, 
and  the  words  in  the  margin,  need  not 
be  described  in  the  indictment.  Com. 
v.  Taylor,  5  Cusbing's  R.  605  ;  Peo- 
ple v.  Franklin,  8  John.  Cas.  299. 

147.  Where  a  person  is  indicted  for 
having  in  possession  instruments  used 
in  counterfeiting  coin,  it  is  not  neces- 
sary to  charge  the  offence  to  have  been 
committed  feloniously.  Miller  v.  State, 
2  Scam.  R.  233. 
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148.  Where  the  defendant  was  in- 
dicted to  have  had  in  his  possession, 
knowingly,  and  without  lawful  excuse, 
certain  instruments  and  tools  used  in 
counterfeiting  the  coin  current  in  this 
State  ;  held  that  the  allegations  were 
sufficiently  descriptive  of  the  offence, 
and  in  conformity  to  the  definition  of 
the  crime  in  the  criminal  code.    lb. 

149.  An  indictment  under  the  15th 
sec.  of  the  Criminal  Code  vl),  for  hav- 
ing in  possession  counterfeit  bank- 
notes, purporting  to  be  notes  of  the 
Merchants'  Bank  of  the  City  of  New 
York,  with  intent  to  utter  and  pass  the 
same  as  genuine,  is  sufficient  without 
the  allegation  that  the  intent  was  a 
felonious  one.  Quigley  v.  People,  2 
Scam.  301. 

150.  It  is  not  the  terms  used  in  the 
indictments  that  fix  the  character  of 
the  offence  of  forgery  ;  the  reason 
why  the  tenor  of  an  instrument  should 
be  set  out  is,  that  the  Court  may  judge 
of  its  character,  and  then  apply  the 
law.     Walton  v.  State,  6  Yerg.  311. 

151.  It  is  indictable  under  the  stat- 
ute of  the  State,  to  counterfeit  the 
current    coin  of  the  United    States. 

Chess  v.  the  State,  1  Blackf.  R.  198. 

162.  A  forged  order,  in  which  the 
goods  mentioned  are  requested  to  be 
delivered  to  the  person  therein  named, 
is  not  within  the  Act  of  Assembly  of 
1829,  chap.  23,  §§  40,  41,  and  50,  if 
the  drawer  has  no  interest  in  the  goods 
mentioned  in  such  order,  and  an  in- 
dictment upon  such  order  should  al- 
lege that  the  person  whose  name  is 
forged,  had  an  interest  in  the  goods. 
Walton  v.  State,  6  Yerg.  811. 

158.  Where  it  is  not  alleged  in  an 
indictment  for  forgery,  that  the  defend- 
ant had  the  bill  in  his  possession,  for 
the  purpose  of  rendering  the  same 
current,  as  true,  or  with  intent  to  pass 
the  same,  knowing  the  same  to  be 
false,  forged,  and  counterfeit ;  held 
that  the  indictment  was  not  good,  un- 
der the  Act  of  1804,  c.  120.  Com.  v. 
Arlin,  Thacher's  Crim.  Cas.  289. 

154.  A  bank-bill  is  a  promissory 
note  within  the  meaning  of  the  first 
section  of  the  Act  of  1804,  ch.  120,  and 
it  is  not  necessary  that  there  should  be 
in  the  indictment  any  allegation  that 
the  bank  was  duly  incorporated,  if  the 


indictment  stated  a  design  to  defraud 
an  individual.  lb. 

155.  A  counterfeit  bill  may  be  utter- 
ed and  passed  to  one  without  intent  to 
defraud  him,  and  therefore  the  statute 
requires,  with  good  reason,  that  to 
make  the  act  criminal,  it  should  be 
done  with  intent  to  injure  and  defraud 
some  one  ;  the  omission  of  this  allega- 
tion in  an  indictment  is  a  material  de- 
fect, which  cannot  be  supplied  by  in- 
tendment. Com.  v.  Goodenough,  Thach- 
er's Grim.  Cas.  132. 

156.  Under  the  statute  of  1804,  c. 
120,  an  indictment  for  forgery  should 
allege  that  the  defendants  intended  to 
injure  and  defraud,  that  being,  by  the 
statute,  a  substantive  part  of  the  of- 
fence. Commonwealth  v.  Woodbury, 
Thacher's  Crim.  Cas.  41. 

151.  Where  the  allegation  in  an  in- 
dictment for  forgery  is,  that  the  re- 
spondent did  pass,  &c,  one  certain, 
false,  forged,  and  counterfeit  bank-note, 
which  said  note  was  made  in  imitation 
of,  and  did  purport  to  be,  a  bank-note, 
issued  by  the  President,  Directors,  and 
Co.,  of  the  Bank  of  Cumberland,  by  and 
under  the  authority  of  the  legislature 
of  the  State  of  Maine,  one  of  the  United 
States  of  America ;  held  that  such  al- 
legation showed  sufficiently  the  exist- 
ence of  the  bank.  State  v.  Wilkins, 
11  Ver.  151. 

158.  Where  the  indictment  charges 
the  offence  to  consist  in  uttering,  and 
giving  in  payment  a  certain  counter- 
feit bank-note,  and  the  statute  creating 
the  offence  makes  it  to  consist  in  ut- 
tering and  giving  in  payment  any 
counterfeit  bank-bill,  or  promissory 
note  ;  held  that  the  offence  in  the  stat- 
ute is  well  described  in  the  indictment. 
lb. 

159.  Where  the  indictment  charged 
the  respondent  simply  with  uttering  a 
piece  of  false  and  counterfeit  money  ; 
it  was  held  that  the  offence  was  com- 
plete, though  it  was  uttered  as  base 
coin.  JBi. 

160.  Where  an  indictment  for  coun- 
terfeiting concludes  "  contrary  to  the 
statute  ;"  it  was  held  defective,  and 
should  have  been  contra  formam  stat- 
uti.  State  v.  Toadmne,  1  Brevard's 
R.  16. 

161.  Where  defendant  is  charged  in 
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the  same  indictment,  with  forging,  and 
assisting  in  forging,  and  causing  and 
procuring  to  be  forged,  it  was  ad- 
judged to  be  good,  and  in  conformity 
with  the  Act  of  Assembly,  and  the  pre- 
cedents.    State  v.  Houeeal,  2  Brev.  219 

162.  A  note,  which  is  commonly  call- 
ed a  promissory  note  for  the  payment 
of  money,  must  be,  in  the  nature  of  the 
thing,  a  promissory  note,  within  the 
meaning  of  the  act  of  South  Carolina  ; 
and  the  note  being  set  forth  verbatim 
in  an  indictment  for  forgery,  removes 
every  possible  doubt  lb. 

163.  In  cases  of  forgery,  the  indict- 
ment should  not  only  set  forth  the 
tenor  of  the  bill,  or  note  forged,  but 
should  profess  tp  do  so.  State  v. 
TwUty,  2  Hawks  449. 

164.  An  indictment  under  the  act  of 
Congress,  1798,  could  not  be  maintain- 
ed for  forging  a  counterfeit  paper,  pur- 
porting to  be  a  bank-bill  of  the  United 
States,  signed  Thomas  Willing,  &c., 
since  a  forged  bill,  purporting  to  be  a 
bank-bill,  could  not  be  signed  by  the 
president    lb. 

165.  An  indictment  for  forgery  is 
not  repugnant  in  charging  the  defend- 
ant with  forging  a  bank-note,  purports 
ing  to  have  been  issued  by  the  presi- 
dent and  directors,  and  company  of 
the  bank  of  Cape  Fear,  promising  to 
pay,  Ac.     lb. 

166.  In  cases  of  forgery,  the  words 
"false,  forged,  and  counterfeited,  prom- 
issory note,  commonly  called  a  bank- 
note, purporting  to  be  a  good  and  gen- 
uine bank-note  of  one  hundred  dollars, 
on  the  bank  of  the  State  of  South 
Carolina,"  constitute  a  sufficient  allega- 
tion of  the  existence  of  such  a  bank 
as  the  bank  of  South  Carolina.  State 
v.  Ward,  2  Hawks'  R.  443.    - 

167.  An  allegation  in  an  indictment 
on  said  statute,  that  the  coins  intend- 
ed to  be  counterfeited,  "  were  current 
silver  coins  of  this  State,  and  of  the 
United  States,"  is  not  equivalent  to 
the  words  in  the  statute,  which  shall 
be  made  current  by  the  laws  of  this, 
or  the  United  States,  and  therefore 
insufficient  on  demurrer.  State  v.  Bow- 
man, 6  Verm.  R.  594. 

168.  Indictment  for  passing  coun- 
terfeit money — requisites.  State  v. 
Johnson,  3  Harrington's  R.  561. 


169.  An  indictment  charging  that 
the  defendant  uttered  in  payment  coun- 
terfeit coins,  "  made  and  counterfeited 
to  the  likeness  and  similitude  of  the 
good,  true,  and  current  money  and 
silver  coin,  currently  passing  in  this 
State,  called  Spanish  dollars,"  is  good, 
but  must  be  sustained  by  proof.  Fight 
v.  the  State,  7  Ohio  (part  1st)  180. 

170.  It  is  an  indictable  offence  to 
utter  and  publish  in  this  State  a  forg- 
ed or  counterfeit  bank-note  of  another 
State,  for  two  dollars  ;  although  the 
passing  of  any  bank-note,  under  five 
dollars,  is  in  this  State  prohibited  by 
the  statute.  It  is  not  necessary  in  an 
indictment  to  aver  that  the  bank, 
whose  note  is  alleged  to  be  imitated, 
or  forged,  is  an  incorporated  institu- 
tion. State  v.  Hart,  2  Harrison's  R. 
327. 

111.  An  indictment  for  the  forgery 
of,  and  for  uttering  as  true,  a  paper 
writing,  in  imitation  of,  and  purport- 
ing to  be  a  bank-bill  or  note  of  the 
bank  of  United  States,  but  signed  by 
persons  as  president  and  casnier,  who 
were  not,  and  never  had  been  such 
officers  of  that  bank,  was  sustained 
by  the  unanimous  opinion  of  the  Su- 
preme Court  of  the  United  States ; 
and  it  was  held  not  to  be  material 
whether  a  forged  instrument  be  made 
in  such  a  manner,  as  that  if  in  truth, 
it  were  such  as  it  is  counterfeited  for, 
it  would  be  of  validity  or  not ;  and 
further,  that  it  was  no  answer  to  the 
charge  of  forgery,  that  the  instrument 
if  genuine,  would  not  be  available  by 
reason  of  some  collateral  objection  not 
appearing  on  the  face  of  it    lb. 

172.  In  cases  of  offering  bank-bills, 
it  is  only  necessary  to  set  out  the  ma- 
terial parts  of  the  bill,  and  to  allege 
that  the  bank  is  established  at  a  place 
within  the  United  States,  without  stat- 
ing the  county  or  State  within  which 
it  is  situated.  State  v.  Carr,  N.  H. 
367. 

173.  Where  an  indictment  for  for- 
gery sets  out  the  note  according  to  its 
purport  and  effect,  and  not  according 
to  its  tenor,  the  variance  in  the  words, 
"  I  promised,"  and  "  I  promise,"  is  not 
material.  Com.  v.  Parmenter.  5  Pick. 
R.  279. 

174.  Where  the  fraudulent  posses- 
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sion  or  concealment  of  the  thing  con- 
stitutes the  offence,  it  shall  be  suffi- 
cient to  allege  in  the  indictment  that 
the  party  charged,  fraudulently  pos- 
sessed or  concealed  such  thing,  without 
charging  or  proving  that  any  particu- 
lar person,  corporation,  or  company, 
was  intended  to  be  defrauded.  Gabe 
v.  State,  1  Eng.  519. 

115.  In  an  indictment  on  the  statute 
of  103,  ch.  120,  §  2,  for  having  in  pos- 
session more  than  ten  counterfeit  bank- 
bills,  it  is  necessary  to  describe  the 
bills  in  the  indictment,  or  to  set  forth 
therein  a  sufficient  reason  why  they 
are  not  so  described.  Com.  v.  Hough- 
ton, 8  Mass.  R.  10*7. 

176.  But  there  are  cases  which  will 
form  just  and  necessary  exceptions  to 
this  rule  ;  as  where  the  forged  instru- 
ment has  been  destroyed  by  the  pris- 
oner, or  has  remained  in  his  posses- 
sion ;  and  perhaps  in  other  cases, 
where  the  instrument  cannot  be  pro- 
duced, and  there  are  no  laches  on  the 
part  of  the  government  or  prosecutor. 
lb. 

1*1*1.  But  in  every  such  instance, 
that  the  exception  may  be  admitted, 
it  must  appear  in  the  indictment  what 
is  the  cause  of  the  non-description  of 
the  instrument,     lb. 

It 8.  The  object  of  setting  out  the 
instrument  in  an  indictment  for  having 
in  possession  counterfeit  bank-notes, 
is,  that  the  Court  may  see  and  be  able 
to  form  an  opinion,  whether  it  be  that 
which  it  is  alleged  to  be,  and  whether 
it  falls  within  the  statute  or  law  upon 
which  the  indictment  is  founded.  It  is 
not  necessary  to  set  forth  any  copy  or 
fac  simile  thereof,  but  it  is  sufficient  to 
describe  the  instrument  in  such  man- 
ner as  to  give  it  identity.  Gabe  v. 
State,  1  Eng.  519.  State  v.  Martin,  9 
Humph.  55. 

It 9.  The  place  of  coinage  of  a  dol- 
lar is  no  necessary  part  of  the  de- 
scription, which  is  required  to  be  given 
of  a  coin  in  an  indictment  for  forgery. 
Com.  v.  Steatns,  10  Met.  256. 

180.  The  recital  of  the  various  in- 
scriptions and  devices  borne  on  ft,  and 
particularly  the  date  of  its  issue,  would 
seem  to  be  quite  as  material  as  the 
place  of  coinage.    lb. 

181.  Where  it  is  alleged  in  an  indict- 


ment for  forgery,  that  the  respondent 
"ten  pieces  of  false,  forged,  and 
counterfeit  coin  and  money,"  Ac.,  "  un- 
lawfully and  feloniously  did  forge, 
make,  and  counterfeit,"  Ac;  the  alle- 
gation was  held  sufficient.  State  v. 
Griffen,  18  Verm't  198. 

182.  The  allegation  in  an  indictment 
for  forgine  coin,  "which  are  current 
by  law  and  usage  in  this  State,"  would, 
by  reasonable  intendment,  have  refer- 
ence to  the  time  of  presenting  the 
indictment  rather  than  the  time  of  hav- 
ing in  possession,  and  would  therefore 
be  bad,  unless  such  averment  is  wholly 
unnecessary,  and  may  therefore  be  re- 
jected as  surplusage  ;  and  the  Court 
held  that  it  might  be  so  rejected.     lb. 

183.  The  materials  of  which  the  false 
coin  is  made  need  not  be  averred  ;  and 
if  so  set  forth,  need  not  be  strictly 
proved,  since  it  is  in  no  sense  descrip- 
tive of  the  offence,  or  essential  to  the 
identity  of  the  conviction.  The  allega- 
tion of  the  materials  of  which  the  coin 
is  made  is  found  in  all  the  forms  of 
indictment  for  offences  against  the 
currency,  but  in  none  of  the  books  is 
any  mention  made  of  the  necessity  of 
proof  upon  this  point.     lb. 

184.  In  an  indictment  under  the  act 
of  1829,  ch.  23,  sec.  33,  it  is  sufficient 
in  the  indictment  to  charge  the  defend- 
ant with  having  kept  the  counterfeit 
bank-note  with  a  "  fraudulent"  intent 
to  pass  it.  The  indictment  need  not 
charge  that  it  was  kept  with  a  feloni- 
ous intent.  Perdue  v.  the  State,  2 
Hump.  R.  494. 

185.  An  indictment  for  forging  a 
bond  against  one  of  the  obligors  there- 
in, may  allege  the  forgery  of  the  whole 
instrument  by  him.  State  v.  Gardiner, 
1  Iredell's  R.  21. 

186.  An  indictment  charging  the 
forging  of  "  a  certain  bond,"  instead  of 
a  certain  paper  writing,  purporting  to 
be  a  bond,  is  proper.    lb. 

187.  When  the  objection  to  the  in- 
dictment is,  that  it  contains  no  aver- 
ment that  the  paper  alleged  to  be 
forged  was  presented  or  delivered  to 
any  one,  as  a  true  or  genuine  acquit- 
tance or  discharge  for  goods  delivered 
in  consideration  thereof ;  held  that  this 
is  not  necessary  at  the  Common  Law, 
or  under  our  statute.    The  false  mak- 
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ing,  with  intent  to  defraud,  is  the  gist 
of  the  offence.  Commonwealth  v.  Laid, 
15  Mass.  R.  526. 

188.  It  is  indictable  to  ntter  and 
publish  counterfeit  notes  of  a  private 
banker,  knowing  them  to  be  forged. 
Butler  v.  Com.  12  Serg.  A  Rawle's  R. 
231. 

189.  Where  the  indictment  states  a 
design  to  defraud  an  individual,  the 
existence  of  the  bank  need  not  be 
alleged.     Com.  v.  Carey,  2  Pick.  R.  41. 

190.  Where  an  indictment  charges 
the  defendant  with  altering  and  defac- 
ing "a  certain  registry  and  record, 
being  and  remaining  as  a  public  record, 
in  the  office  of  the  Surveyor-General  of 
this  Commonwealth,  to  wit,  book  P, 
on  the  page  of  the  said  book  contain- 
ing the  list  of  the  returns  made  by  the 
defendant,  while  acting  as  deputy- 
surveyor  f  held  that  the  indictment 
was  good  for  forging,  under  the  act  of 
1700.  Ream  v.  Commonwealth,  3  Serg. 
A  Rawle's  R.  207. 

191.  Where  the  statute  enacts  "  that 
every  person  who  shall  falsely  make, 
deface,  destroy,  alter,  Ac,  any  record, 
deed,  Ac.,  or  any  other  instrument  in 
writing  whatever,  with  intention  to 
defraud  any  person,  Ac.,  shall  be  deem- 
ed guilty  of  forgery,  R.  S.  1838,  p.  208, 
and  the  indictment  charges  that  the 
defendant  did  then  and  there  unlaw- 
fully and  feloniously  destroy,  &c, 
omitting  the  word  falsely  ;  held  that 
the  omission  of  the  word  falsely  was 
not  a  good  cause  for  quashing  the  in- 
dictment    State  v.  Dark,  8  Blackf.  526. 

192.  The  offence  contemplated  by 
the  31st  section  of  the  Penal  Code,  is 
the  fraudulent  buying,  paying,  or 
tendering  in  payment,  passing,  or  of- 
fering to  pass,  the  false  and  spurious 
resemblance  or  imitation  of  a  bank-bill, 
note,  Ac.,  purporting  to  have  been 
issued  by  a  corporation,  company,  or 
person,  that,  in  point  of  fact,  either 
never  has  had  existence,  or  that  had 
ceased  to  exist  prior  to  the  time  when 
such  note,  bill,  Ac.,  purported  to 
have  been  issued  and  put  in  circula- 
tion. And  to  constitute  a  good  indict- 
ment in  such  case,  it  must  be  averred 
either  that  no  such  corporation,  com- 
pany, or  person  ever  did  exist,  or  that 
it  had  ceased  to  exist  before  the  date 


when  the  bill  or  note  purports  to  have 
been  issued,  as  the  fact  may  be  ;  and 
must  likewise  be  averred  that  the  non- 
existence of  such  corporation,  company, 
or  person,  at  the  time  such  note  or  bill 
purports  to  have  been  issued,  was 
known  to  the  defendant  when  he  pass- 
ed, or  offered  to  pass,  the  same. 
Williams  v.  State,  9  Humph.  R.  80. 

193.  Where  an  indictment  is  found 
under  the  statute  (R.  S.  638,  §  18)  for 
knowingly  having  in  possession  instru- 
ments adapted  and  designed  for  mak- 
ing counterfeit  coin,  to  wit,  Mexican 
dollars,  with  intent  to  use  the  same:  it 
need  not  allege  that  the  defendant  was 
not  employed  in  the  mint  of  the  United 
States.  Harlan  v.  the  People,  1  Dou- 
glass' R.  207. 

194.  In  an  indictment  for  violating 
the  laws  of  Michigan,  against  counter- 
feiting (R.  S.  638,  §§  16-18)  the 
offence  may  be  charged  to  have  been 
committed  against  the  sovereignty  of 
the  people  of  this  State,  instead  of 
charging  it  to  have  been  committed 
against  the  sovereignty  of  the  people  of 
the  United  States.    lb. 

195.  Where  the  defendant  is  indicted 
for  forgery,  and  the  charge  is  that  he 
did,  feloniously  and  fraudulently,  forge 
and  make  a  certain  writing  obligatory 
in  the  name  of  James  C.  Fogg,  the 
tenor  of  which  writing  obligatory  is 
as  follows,  that  is  to  say,  Ac,  and  the 
instrument  set  out  purports  on  its  face 
to  be  executed  by  Jas.  G.  Fogg,  and 
Joseph  G.  Fogg  the  defendant ;  held 
that  the  charge  in  the  indictment  was 
not  good  for  repugnance.  Fogg  v. 
State,  9  Yerg.  392. 

196.  The  offence  contemplated  in  the 
31st  section  of  the  penal  code  of  Ten- 
nessee necessarily  implies  an  intention 
to  defraud  the  person  to  whom  the 
notes  are  passed,  and  consequently 
such  intention  mast  be  alleged.  Hooper 
v.  State,  8  Humph.  R.  93. 

197.  The  intent  to  commit  a  fraud  by 
passing  counterfeit  notes  must  still  be 
charged,  though  it  may  be  charged 
generally,  without  specifying  any  par- 
ticular person,  corporation  or  company 
intended  to  be  defrauded.    lb. 

198.  It  is  essentially  necessary  in 
an  indictment  for  forgery,  that  the 
forged  instrument  should  be  set  forth 
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in  words  and  figures,  if  in  existence 
and  within  the  control  of  the  prosecu- 
tor,   lb. 

199.  Where  a  defendant  is  indicted 
for  forging  an  order,  .and  the  qrder  is 
set  out  as  it  was  when  altered,  and  the 
proof  was  that  it  was  originally  drawn 
for  nine  dollars,  and  had  been  altered 
to  nineteen  dollars  ;  it  was  held  that 
the  indictment  was  sufficient  State  v. 
Flye,  26  Maine  R.  312. 

200.  It  is  held  that  an  indictment 
would  not  lie  for  forging  a  certificate 
of  acknowledgment  of  a  deed,  which 
certificate  did  not  mention  that  the 
grantor  acknowledged  the  execution  of 
the  conveyance.  People  v.  Harrison,  8 
Barb.  560. 

201.  It  is  unnecessary  that  the  char- 
acter and  figures  on  the  margin  of  the 
order  forged  should  be  set  out  in  the 
indictment.  State  v.  Flye,  26  Maine 
R.  312, 

202.  Where  an  indictment  is  laid 
under  the  32d  section  of  the  act  of 
1829,  ch.  23,  making  the  fraudulently 
keeping  in  possession  bank-notes  which 
circulate  as  currency,  felony,  it  must 
allege  that  such  notes  circulate  as  cur- 
rency. State  v.  Shelton,  7  Humph.  R.  31. 

203.  In  a  bill  of  indictment  for  pass- 
ing forged  bank-notes,  it  should'  be 
averred  that  the  genuine  obligations 
of  the  bank,  of  which  the  forged  re- 
semblance is  kept  and  concealed,  did 
circulate  as  currency,  for  if  they  did 
not,  it  could  not  be  kept  and  concealed 
fraudulently,  for  the  fraud  consists'  in 
the  intent  to  pass  it  as  money,    lb, 

204.  The  question  of  the  currency  is 
one  of  fact,  and  not  of  law,  and  must, 
in  indictments  of  this  character,  be 
averred  and  proved.    lb. 

205.  In  Missouri,  under  the  act  1835, 
an  indictment  for  passing  counterfeit 
bank-notes  may  describe  the  notes  as 
"  forged  and  counterfeit,"  those  words 
being  synonymous.  Hobbs  v.  State,  -9 
Mo.  845. 

206.  A  bank  note  as  follows :  "  The 
President,  Directors  and  Company  of, 
&c,  will  pay,  &c,"  signed  by  the  Pres- 
ident and  Cashier,  is  properly  de- 
scribed as  a  promissory  note.    lb. 

207.  Under  that  statute  it  is  not 
necessary  to  aver  that  the  bank  bad 
any  legal  existence.    lb. 


208.  An  averment  that  the  defendant 
secretly  kept  instruments  for  counter- 
feiting, sufficiently  shows  a  scienter. 
Sutton  v.  State,  9  O.  Rep.  133. 

209.  An  indictment  for  forging  a 
promissory  note  need  not  allege  the 
endorsement  of  the  note,  though  it  be 
forged  ;  it  is  no  part  of  the  note.  Com- 
monwealth v.  Ward,  2  Mass.  397. 

210.  An  indictment  for  a  forgery  is 
valid  if  in  it  be  described  the  instru- 
ment or  writing  alleged  to  have  been 
forged,  charging  it  to-  have  been 
falsely  made  with  the  intent  to  injure  or 
defraud  some  person  or  body  corporate, 
provided  the  instrument  be  such  as  on 
its  face  to  show  that  the  rights  or  prop- 
erty of  such  person  or  body  corporate 
may  thereby  be  injured  or  affected  ;  it 
is  not  necessary  that  the  facts  and  ctr- 
cwmctances  of  the  case  showing  the  in- 
tent should  be  specially  alleged  in  the 
indictment ;  it  is  enough  that  they  be 
given  in  evidence  on  the  trial.  People 
v.  Stearns,  21  Wend.  409. 

211.  It  was  accordingly  held  in  this 
case,  in  which  the  accused  was  indicted 
for  forging  an  instrument  purporting  to 
be  a  request  from  the  cashier  of  a  bank 
in  Kentucky  to  the  cashier  of  a  bank 
in  New  York,  to  deliver  to  engravers 
the  plates  of  the  bank  for  the  purpose 
of  having  new  impressions  taken,  that 
it  was  not  necessary  to  charge  either 
that  there  was  such  a  bank  in  Ken- 
tucky, or  that  the  person  who  pur- 
ported to  be  the  writer  of  the  request 
was  cashier  thereof  and  had  a  right  to 
make  such  request,  or  that  there  were 
such  plates  in  existence  and  in  the 
possession  or  under  the  control  of  the 
cashier  to  whom  the  writing  was  ad- 
dressed, all  this  being  matter  of  evi- 
dence, and  not  necessary  to  be  set  forth 
in  the  indictment.  Extrinsic  facts  are 
necessary  to  be  stated  only  when  the 
operation  of  the  instrument  upon  the 
rights  or  properly  of  another  is  not 
manifest  or  probable  from  the  face  of  the 
writing,    lb. 

212.  It  was  further  held,  that  it  was 
not  necessary  to  allege  in  the  indict- 
ment that  the  bank  of  Kentucky  was 
a  corporation  duly  created  ;  that  it  was 
enough*  to  aver  that  the  instrument 
described  was  falsely  made  with  the 
intent  to  injure  and  defraud  the  bank, 
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and  that  under  such  allegation  and  ex* 
emplification  of  the  act  of  incorporation 
was  admissible  in  evidence,    lb. 

213.  In  an  indictment  for  forgery,  al- 
leging an  instrument  to  be  "in  the 
words  and  figures  following,"  a  strict 
recital  is  necessary  ;  but  the  number 
of  a  bank-bill,  and  the  figures  in  its 
margin  marking  its  amount,  are  no 
parts  of  the  bill,  and  need  not  be  set 
out  in  the  indictment.  Com.  v.  Bailey, 
1  Mass.  Term  R.  62  ;  Com.  v.  Stevens, 
1  Mass.  203. 

214.  The  time  when  the  coin  of 
which  a  counterfeit  is  uttered  and  pub- 
lished, was  current  by  law,  usage  or 
custom  in  this  State,  is  a  material  in- 
gredient in  the  offence  denounced  by 
our  statute,  and  should  be  distinctly 
stated  in  the  indictment  Nicholson  v. 
State,  18  Ala:  R.  529. 

215.  Where  a  genuine  instrument  is 
altered,  so  as  to  give  it  a  different  ef- 
fect, the  forgery  may  be  specially  al- 
leged as  constituted  by  the  alterations, 
or  the  forgery  of  the  entire  instrument 
may  be  charged.  State  v.  Weaver,  13 
Iredell  491. 

216.  An  indictment  for  forgery  of  an 
instrument  professing  to  set  it  out  ac- 
cording to  its  tenor,  should  give  the 
names  in  describing  the  instrument, 
spelt  as  they  appear  spelt  in  the  origi- 
nal,    lb. 

217.  An  indictment  for  forgery  lies 
for  making  and  issuing  a  false  instru- 
ment in  the  name  of  another,  requesting 
persons  to  whom  goods  have  been  sent 
by  the  owner,  to  deliver  them  to  the 
accused*  the  latter  having  prevailed 
upon  the  owner  so  to  send  the  goods, 
by  falselv  representing  that  he  was  di- 
rected w?  those  to  whom  the  goods 
were  sent,  to  buy  the  same  for  them. 
Harris  v.  People,  9  Barb.  664.  And  it 
is  sufficient  to  charge  in  the  indictment 
that  the  forgery  was  committed  with 
intent  to  defraud  the  persons  to  whom 
the  goods  were  sent,  and  to  whom  the 
order  was  directed.    lb. 

218.  An  indictment  for  forgery  must 
describe  the  instrument  alleged  to  be 
forged  specifically.  In  an  indictment 
for  larceny,  it  is  enough  to  set  forth 
that  the  bank-notes  of  a  general  de- 
scription, to  a  specific  amount  in  value, 
were  stolen.   It  is  not  the  specific  char- 
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acter  of  the  notes,  but  the  theft  that  con- 
stitutes the  essence  of  the  crime;  In  a 
prosecution  for  forgery,  it  is  different. 
The  forged  instrument  must  be  set  out, 
that  the  Court  may  determine  advised- 
ly whether  the  fabrication  of  it  consti- 
tute the  crime  inhibited  by  the  law. 
McMillcn,  v.  State,  5  0.  Rep.  268. 

219.  An  indictment  for  having  coun- 
terfeit bank-notes  in  possession,  and  for 
making  sale  of  them,  need  not  charge 
that  the  sale  was  for  a  consideration, 
or  to  the  injury  of  any  one,  or  that  the 
notes  were  endorsed.  And  if  such  acts 
are  charged  to  be  felonious,  it  is  not 
error.     Hess  v.  State,  5  0.  Rep.  5. 

220.  An  indictment  against  a  justice 
of  the  peace  for  altering  a  writ  issued 
by  himself,  after  service  and  before  the 
return-day,  not  charging  the  offence  as 
forgery,  cannot  be  supported.  Cot*,  v. 
MycaU,  2  Mass.  136. 

221.  To  an  indictment  upon  the  2d 
section  of  the  statute  of  1804,  c  120, 
for  having  in  possession  ten  or  more 
counterfeit  bank-bills,  it  is  no  sufficient 
objection  that  it  is  alleged  that  such 
bills  purport  to  be  bills  of  teuch  a  bank; 
that  they  were  payable  to  the  bearers 
thereof ;  that  they  are  not  alleged  to 
be  similar  bills  ;  that  they  are  describ- 
ed as  promissory  notes  or  bank-bills  ; 
or  that  it  is  not  alleged  that  the  party 
charged  had  knowledge  of  the  false 
making,  &c.  Broun  v.  Com.,  8  Mass. 
Rep.  59. 

222.  Where  a  defendant  is  charged 
with  forging  or  counterfeiting  a  check  on 
a  bank,  it  is  sufficient  in  the  indictment 
to  allege  that  he  falsely  made,  forged, 
and  counterfeited  a  certain  check,  with 
intention  to  defraud,  &c,  setting  forth 
the  check  in  haec  verba,  with  the  name 
of  the  drawer,  as  appearing  upon  it,  and 
it  is  not  necessary  to  allege,  in  the 
words  of  the  statute,  that  it  was  an  in- 
strument or  writing,  being,  or  purporting 
to  be,  the  act  of  another,  by  which  a  pe- 
cuniary demand  or  obligation  is,  or 
purports  to  be,  created,  Ac,  or  by 
which  rights  or  property  are  or  purport 
to  be  transferred,  &c,  or  in  any  man- 
ner affected  ;  nor  is  it  necessary  to  al- 
lege that,  by  such  forgery,  any  person 
is  affected,  bound,  or  in  any  way  in- 
jured in  his  person  or  property.  It 
would  be  well,  in  point  of  form,  in  such 
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case,  to  allege  in  the  indictment  that 
the  accused  forged  a  certain  instru- 
ment or  writing,  purporting  to  be  the 
act  of  the  party  whose  name  is  sub- 
scribed to  it,  by  which  a  pecuniary  de- 
mand or  obligation  is  or  purports  to  be 
created,  and  then  set  forth  the  instru- 
ment or  writing  in  h»c  verba.  Peo- 
ple v.  Rynders,  12  Wend.  425. 

223.  An  indictment  under  the  Re- 
vised Statutes  is  not  vitiated  by  pursu- 
ing the  forms  under  the  old  statutes,  in 
alleging  that  the  defendant  made,  forg- 
ed, and  counterfeited,  and  caused  or 
procured  to  be  falsely  made,  forged 
and  counterfeited,  and  willingly  acted 
and  assisted  in  the  false  making,  Ac., 
the  latter  averments  being  mere  sur- 
plusage,    lb. 

224.  An  indictment for  forging  a  check 
on  a  bank  in  the  name  of  A.  B.,  is  not 
superseded  by  an  indictment  afterwards 
found,charging  the  same  defendant  with 
personating  A.  B.,  and*in  such  assumed 
character  receiving  a  sum  of  money, 
although  the  money  be  alleged  to  have 
been  received  from  the  same  individual 
alleged  in  the  first  indictment  to  have 
been  defrauded  by  means  of  the  check, 
and  the  amount  thereof  corresponds 
with  the  sum  received  by  means  of  the 
check,    lb. 

225.  Offences  differing  from  each 
other,  and  varying  in  their  punishment, 
may  be  included  in  the  same  indict- 
ment, and  tried  at  the  same  time,  pro- 
vided they  be  of  the  same  nature,  and 
differ  only  in  degree  ;  as,  for  instance, 
the  forging  of  an  instrument,  and  the 
uttering  and  publishing  it  as  true, 
knowing  it  to  be  false.  Haskins  v. 
State,  1 1  Ga.  Rep.  92 ;  People  v.  Rynders, 
12  Wend.  425. 

226.  In  Arkansas,  to  constitute  a 
good  indictment  under  sec.  2,  ch.  51, 
Digest,  p.  354,  for  the  fraudulent  use  of 
an  instrument  intended  for  the  coun- 
terfeiting of  coin  current,  Ac,  the  man- 
ner of  the  use — how  the  instrument 
was  used — must  be  charged,  as  that 
defendant  used  it  in  making  and  coun- 
terfeiting certain  money  (specifying 
it)  current  in  the  State,  &c,  by  law  or 
usage.     Bell  v.  State,  5  Eng.  536. 

227.  An  indictment  alleging  gen- 
erally that  the  defendant  did  fraudu- 
lently use    such    instrument  without  I 


specifying  how  it  was  used,  is  bad. 
lb. 

228.  Although  in  the  indictment  the 
note  is  set  forth  as  having  been  made 

on  the day  of  May,  and  the  proof 

is,  that  the  forged  note  was  dated  on 
a  particular  day,  a  conviction  will  be 
sustained,  notwithstanding  the  vari- 
ance, when  a  satisfactory  reason  for 
the  omission  of  a  more  particular  de- 
scription is  given  in  the  indictment. 
People  v.  Badgley,  16  Wend.  53. 

229.  Where  the  indictment  charges 
that  the  forgery  was  a  note,  purport- 
ing to  be  a  note  of  the  Planters'  and 
Mechanics'  Bank  of  South  Carolina, 
and  the  tenor,  as  set  forth  in  the  indict- 
ment, "  in  words,  letters  and  figures," 
is  a  note  of  the  "  President,  Directors 
&  Co.,  of  the  Planters'  and  Mechanics' 
Bank  of  South  Carolina  ;"  held  that 
the  indictment  was  not  repugnant,  nor 
inconsistent.  State  v.'  Calvin,  R.  M. 
Charlton  151. 

230.  The  terms  "  falsely  and  fraudu- 
lently," involve  every  idea  of  deceit, 
whether  practiced  upon  an  individual 
or  body  politic,  and  supersede  the  ne- 
cessity of  more  fully  designating  the 
deceit  on  the  person  or  body  politic, 
the  counterfeiter  had  an  intention  to 
defraud.    lb. 

231.  An  indictment  charging  that 
the  defendant  did  "  falsely  forge  and 
willingly  assent  to  the  falsely  mak- 
ing,'9 &c,  following  the  words  of  the 
statute,  is  according  to  the  precedents, 
and  sufficient.  State  v.  Morgan,  2  Dev. 
and  Batt.  348. 

232.  The  averment  in  an  indictment 
drawn  under  the  13d  section  of  the 
New  Jersey  act  for  the  punishment  of 
crimes,  Ac.,  that  it  is  in  the  form  and 
similitude  of  a  note  of  some  incorpo- 
rated bank,  is  material.  Stone  v.  State, 
ISpen.  401. 

233.  The  indictment  will  be  support- 
ed, although  it  does  not  charge  that  the 
note  purported  to  be  signed  by  the 
person  whose  named  was  forged;  if  it 
set  forth  the  purport  of  the  note,  giving 
the  name  of  the  maker  as  part  of  the 
description,  it  is  sufficient.  People  v. 
Badgley,  16  Wend.  53, 

234.  Where  an  indictment  is  laid  for 
forging  a  receipt,  it  is  not  necessary 
that  it  should  be  averred  that  the  per- 
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son  charged  with  the  offence  is  indebt- 
ed to  the  individual  against  whom  the 
receipt  is  forged,  in  order  to  show  that 
the  latter  stands  in  a  situation  to  be 
defrauded  by  the  former.  Snell  ?.  State, 
2  Humph.  347. 

232.  Where  the  indictment  describes 
the  "  counterfeit  coin  as  dollars,"  it 
will  be  good,  and  it  is  immaterial 
whether  they  be  coins  of  the  United 
States,  or  of  Spain  or  Mexico;  they  are 
equally  current  in  Tennessee,  of  the 
same  appearance  and  value,  and  the 
word  applies  as  well  to  the  one  as  to 
the  other,  and  conveys  the  same  defi- 
nite* idea  of  each.  Peck  v.  State,  2 
Humph.  78. 

236.  In  a  case  of  forgery,  a  descrip- 
tion of  the  forged  instrument  as  a 
•'  warrant  or  order,"  is  not  charging 
the  offence  disjunctively,  and  affords 
no  ground  to  arrest  the  judgment.  State 
v.  Holley,  1  Brevard  85. 

231.  Where  a  prisoner  was  indicted 
for  having  in  his  possession  forged 
bank-bills,  &c,  with  intent  to  pass  the 
same  as  true  and  genuine,  it  was  held 
unnecessary  to  allege  that  the  bills  are 
for  the  payment  of  money.  Townsend 
v.  People,  3  Scam.  326. 

238.  In  an  indictment  where  the  de- 
fendant is  charged  with  having  in  his 
possession  "  one  pair  of  dies,  upon 
which  were  made  the  likeness,  simili- 
tude, figure,  and  resemblance  of  the 
sides  of  a  lawful  Spanish  milled  silver 
dollar,  &c,  for  the  purpose  of  making 
and  counterfeiting  money  in  the  like- 
ness and  similitude  of  Spanish'  milled 
silver  dollars,"  it  was  held  to  charge 
with  sufficient  certainty  the  offence  des- 
ignated in  the  act  of  1811,  ch.  814. 
N.  R.  State  v.  Collins,  3  Hawk.  N.  C. 
Rep.  191. 

239.  Where  a  prisoner  is  indicted  for 
passing  a  counterfeit  bank-note,  it  is  a 
good  description  of  the  offence  to  state 
that  the  prisoner  did  "  feloniously  pass 
a  certain  counterfeit  bank-note,  the 
tenor  of  which  counterfeit  bank-note  is 
as  follows,  to  wit :  (giving  a  copy  of 
the  note,)  with  intent  to  defraud"  the 
person  to  whom  the  bill  was  passed. 
Swat*  v.  People,  4  Scam.  Rep.  178. 

240.  An  indictment  for  forgery  will 
lie  for  altering  the  words  and  figures 
of  a  bank-bill, — quere,  for  simply  alter- 


ing the  marginal  emblems  or  marks. 
State  v.    Waters,  3  Brevard  607. 

241.  Where  an  indictment  is  laid  for 
the  forgery  of  a  bank-bill,  the  figures 
which  are  not  an  essential  part  of  the 
bill,  may  be  omitted  in  the  indictment. 
State  v.  Carr,  5  N.  Hamp.  367. 

242.  Where  an  indictment  lies  for 
passing  counterfeit  bills  in  North  Caro- 
lina, the  offence  must  be  charged  to 
have  been  committed  intentionally. 
State  v.  Penny,  1  Law  Rep.  517. 

243.  Where  an  indictment  is  found 
for  passing  a  counterfeit  bank-note,  to 
a  slave,  with  intent  to  defraud  the  bank, 
it  is  good.     Brownfs  case,  2  Leigh.  769. 

244.  Where  an  indictment  is  found 
for  causing  and  procuring  a  counterfeit 
bank-note  to  be  offered  to  be  passed, 
without  stating  by  whom  or  how  the 
accused  caused  and  procured  it  to  be 
done,  it  is  sufficiently  certain  and  good. 
lb. 

245.  Where  the  indictment  alleges 
that  the  prisoner  "  on  the  fifteenth  day 
of  April,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  fifty-one, 
had  in  his  custody  and  possession  ten 
false,  forged,  and  counterfeit  bank- 
bills,"  knowing  them  to  be  counterfeit, 
with  the  intention  to  pass  the  same  ; 
it  is  not  equivalent  to  an  allegation 
that  he  had  them  in  his  possession  at 
onetime.  State  v.  Bouncy,  34  Maine 
Rep.  223. 

246.  In  indictments  for  forgery,  the 
instruments  alleged  to  be  forged,  should 
be  set  forth  in  words  and  figures,  when- 
ever it  is  practicable.  But,  if  in  posses- 
sion of  the  prisoner,  or  if  they  be 
lost,  or  destroyed,  or  not  attainable  by 
the  government,  and  it  be  so  stated  in 
the  indictment,  this  may  constitute  a 
sufficient  reason  for  not  setting  out 
exact  copies.  lb.  Vide  Com.  v.  Adams, 
7  Met.  5;  People  v.  Badgley,  16  Wend. 
53. 

247.  The  instrument  should  be  set 
forth  in  the  indictment  according  to  its 
tenor,  and  not  according  to  its  purport 
and  effect.  State  v.  Bounty,  34  Maine, 
223;  State  v.  Gustin,  2  South.  744. 

248.  The  words  warrant  and  order  in 
an  indictment  for  forgery,  describing 
the  instrument  forged,  are  synonymous 
with  warrant  or  order.  State  v.  Jones, 
1  McMullan  236. 
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249.  An  instrument  signed  by  a  party 
is,  in  legal  parlance,  the  paper  writing 
of  such  party.  It  is  his  signature 
which  gives  it  that  character,  and  not 
the  body  of  the  instrument.    lb. 

250.  Every  indictment  for  forgery 
must  set  forth  the  instrument  charged 
as  fictitious  in  words  and  figures,  so 
that  the  Court  may  be  able  to  judge 
from  the  record,  whether  it  is  an  in* 
strument  in  respect  of  which  forgery 
can  be  committed,    lb. 

251.  If  an  indictment  charges  the 
forgery  to  be  with  intent  to  defraud  an 
incorporated  bank,  and  its  corporate 
name  is  set  forth,  it  is  sufficient  if  it 
appears  to  be  an  incorporated  bank 
within  this  State.     lb, 

252.  The  cashier  is  a  mere  officer, 
representing  the  bank,  and  a  check 
drawn  upon  him  as  such,  is  drawn  upon 
the  bank  ;  therefore  a  fraud  committed 
on  him  is  a  fraud  upon  the  bank.     lb. 

253.  The  same  indictment  set  forth 
that  the  paper  writing  alleged  to  be 
forged,  purported  to  be  a  warrant  and 
order  for  the  payment  of  money,  and 
to  have  been  drawn  by  one  Tristram 
Tupper.  It  then  set  out  the  instru- 
ment in  h»c  verba,  from  which  it  ap- 
peared that  it  was  signed  T.  Tupper, 
and  averred  that  the  prisoner  made  it 
with  the  intention  to  defraud  Tristram 
Tupper  ;  held  that  there  was .  no  vari- 
ance, and  that  the  count  was  well 
framed.    lb. 

254.  Where  an  indictment  is  laid  for 
counterfeiting,  it  must  charge  the  coun- 
terfeiting to  have  been  done  with  intent 
to  defraud  some  particular  person. 
State  v.  Odd,  3  Brevard  552. 

255.  It  is  necessary  that  an  indict- 
ment for  forgery  should  contain  an 
exact  copy  of  the  forged  instrument. 
The  State  v.  Dourden,  2  Dev.  443. 

256.  An  allegation  of  the  legal  va- 
lidity of  an  instrument,  is  not  necessary 
in  indictments  for  forgery,  unless  where 
it  may  or  may  not,  from  its  tenor,  be  of 
any  validity,    lb. 

257.  Where  an  indictment  is  found 
for  retaining  possession  of  an  instru- 
ment for  counterfeiting,  Ac,  it  should 
describe  by  name,  or  otherwise,  the  in- 
strument retained,  and  allege  that  it 
was  knowingly  retained.  Chamberlain 
v.  the  State,  5  Blackf.  578. 


258.  Where  an  indictment  charged  a 
forgery  to  have  been  in  the  alteration 
of  an  order  given  by  the  defendant, 
without  charging  that  the  alteration 
was  made  after  it  was  circulated  and 
had  been  taken  up  by  him,  it  was  held 
to  be  defective.  The  State  v.  Greenlee, 
1  Dev.  523. 

259.  Where  an  indictment  for  forgery 
contains  such  a  charge  as  amounts  to 
that  crime  at  Common  Law ;  held  that 
judgment  would  not  be  arrested,  al- 
though the  prisoner  was  indicted  under 
a  statute.  The  Stale  v.  Walker,  2  Tayl. 
229. 

260.  Where  an  indictment  is  found 
against  A.,  for  forging  an  assignment 
of  the  promissory  note  made  by  B.  to 
C,  or  bearer,  and  the  second  count  of 
the  indictment  charged  that  the  assign- 
ment was  forged  with  intent  to  defraud 
C,  it  was  held  that  this  count  was  valid. 
The  State  v.  Crawford,  2  Carter  (Ind.) 
23. 

261.  To  make  an  indictment  good 
under  the  act  of  1829,  c  23,  §  31,  pro- 
viding a  punishment  for  fraudulently 
passing  any  note  purporting  to  be  a 
bank-note,  when  no  such  bank  exists, 
it  must  allege  :  1.  That  there  was  no 
such  bank  in  existence  as  that  by  which 
such  note  purports  to  have  been  issued; 
2.  That  the  defendant,  at  the  time  of 
the  passage  of  such  pretended  bank- 
note, knew  tliere  was  no  such  bank  in 
existence  ;  and,  3.  That  it  was  passed 
with  intent  to  defraud  the  person  to 
whom  it  was  passed.  William  v.  Me 
State,  9  Humph.  80. 

262.  An  indictment  under  the  Rev. 
Stat.  c.  12t,  §  18,  which  pr&vides  for 
the  punishment  of  a  person  who  shall 
knowingly  have  in  his  possession  any 
instrument  adapted  and  designed  for 
coining  or  making  counterfeit  coin, 
with  intent  to  use  the  same,  or  cause 
or  permit  the  same  to  be  used,  in  coin- 
ing or  making  such  coin,  may  be  found 
against  a  person  for  so  having  in  his 
possession,  with  such  intent,  an  instru- 
ment adapted  and  designed  to  make 
one  side  only  of  a  counterfeit  coin. 
Com.  v.  Kent,  6  Mete.  Rep.  221. 

263.  Where  the  defendant  was  in- 
dicted for  forgery,* and  the  charge  was 
that  he  fraudulently  and  feloniously 
kept  in  his  possession  a  machine,  which 
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said  machine  was  then  and  there  in- 
tended by  the  prisoner  for  the  forging 
and  counterfeiting  the  coin  current  by 
law  and  usage  in  the  State  of  Tennes-- 
see ;  the  Court  held  that  this  charge 
was  sufficiently  specific  in  its  descrip- 
tion of  the  character  of  the  coin  in- 
tended to  be  forged  and  counterfeited. 
Bradford  v.  State,  3  Humph.  Rep.  370. 

264.  Where  the  indictment  charges 
the  offence  to  consist  in  forging  small 
notes,  or  change  tickets*  purporting  to 
be  of  a  corporation,  the  indictment  is 
good  under  the  penal  code.  Van  Home 
▼.State,  5 Ark. 349. 

265.  An  indictment  which  charges  a 
bank-bill  to  have  been  false,  forged, 
altered  and  counterfeit,  is  repugnant 
Kirby  v.  State,  1  Ohio  185. 

266.  Where  one  is  indicted  for  fraud- 
ulently keeping  in  possession  and  con- 
cealing the  counterfeit  resemblance  of 
bank-notes,  under  the  thirty-second  sec- 
tion of  the  act  of  1829,  ch.  23,  the  in- 
dictment must  charge  th?t  the  defend- 
ant kept  and  concealed  them  with  an 
intent  to  impose  them  on  the  community 
as  good  money.  Fergu*  v.  State,  6  Yerg. 
Rep.  345. 

267.  And  where  one  is  indicted  for 
passing  counterfeit  bank-bills,  or  for 
keeping  and  concealing  them,  the  exist- 
ence of  the  bank  or  corporation  of 
whose  notes  they  are  the  counterfeits 
or  resemblance,  must  be  alleged,  lb. 

268.  The  rule  of  criminal  pleading, 
requiring  an  indictment  for  forgery  to 
show  on  its  face  that  the  forged  instru- 
ment is  literally  set  out,  though  one  of 
considerable  strictness,  is  not  without 
reason  and  good  sense  for  its  justifica- 
tion. It  relates  entirely  to  the  degree  of 
certainty  necessary  in  charging  crime 
upon  the  accused.  Whether,  however, 
it  be  too  strict  or  not,  this  Court,  power- 
less to  make  the  law,  and  bound  to  ad- 
minister  it  as  they  find  it,  cannot  disre- 
gard-the  decision  of  courts,  establish- 
ing the  rule,  and  coming  down  to  the 
present  day,  without  conflict,  from  an 
early  period  in  the  history  of  the  law, 
Dana  v.  State,  2  Ohio  91. 

269.  An  averment  that  the  defendant 
"  did  falsely  utter,  publish,  and  put  off 
to  0. 1.,  with  intent  then  and  there  to 
defraud  the  said  6.  I.?  a  certain  false 
and  forged  note  as  a  true  and  genuine 


note  of  S.  R.,  given  for  the  payment  of 
seven  hundred  and  fifty  dollars  ;  which 
aforesaid  forged  note,  then  and  there 
was  of  the  purport  and  effect  following, 
to  wit,"  does  not  profess  to  give  an 
exact  copy  of  the  instrument,  as  the 
rule  requires.     lb. 

270.  The  legal  import  of  such  an 
averment  is,  that  the  instrument  is  of 
the  substance  and  effect  following  ;  not 
that  what  follows  is  a  copy,  in  words 
and  figures,  of  the  forged  writing,    lb. 

271.  The  words  "  of  the  purport  and  - 
effect,"  in  that  averment,  are  a  part  of 
the  description  of  the  instrument*  and 
cannot  be  treated  as  surplusage,  lb. 

272.  Where  the  defendant  was  charg- 
ed with  fraudulently  passing  a  counter- 
feit note,  and  the  note  was  in  these 
words :  "  This  note,  of  seventy-five 
cents,  is  payable  to  the  bearer  at  the 
treasury  of  North  Carolina,  agreeably 
to  the  Act  of  Assembly  of  1823,  ch.  7, 
Raleigh,  20th  July,  1824,  J.  Haywood, 
Public  Treasurer ;"  held  that  the  exist- 
ence of  the  act  referred  to  in  the  note 
should  have  been  averred,  and  that  by 
the  terms  of  that  act,  the  treasury  of 
North  Carolina  was  bound  to  pay  the 
note.     Tail  v.  State,  3  Yerg.  449. 

273.  An  indictment  charging  the 
defendant  with  forging  a  receipt 
against  a  "book  account,"  is  indefi- 
nite ;  the  term  is  not  known  to  the 
law,  and  in  common  parlance  may 
mean  money,  goods,  labor,  and  what- 
ever may  be  brought  into  account. 
Had  the  charge  been  forging  an  ac- 
quittance for  goods,  the  evidence  of 
forging  the  paper  described  in  the  in- 
dictment would  have  been  proper  for 
the  jury.  State  v.  Dalton,  11  Iredell 
379. 

274.  Where  it  was  charged  that 
Humphreys  did  feloniously  and  fraudu- 
lently forge  a  certain  writing,  as  fol- 
lows :  "  Mr.  Boetick,  charge  J.  S. 
Humphreys'  account  to  us,  Twyman  & 
Tannehill,"  with  intent  to  defraud  said 
Twyman  &  Tannehill,  Ac.;  held  that 
the  charge  was  not  valid,  without 
charging  that  Humphreys  was  indebted 
to  Bostick ;  and  that  unless  a  debt 
existed  there  could  be  no  fraud.  State 
v.  Humph.,  10  Humph.  442. 

275.  If  the  indictment  charge  that 
the  counterfeit  money  was  passed  to 
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persons  to  the  jury  unknown,  yet  if  the 
person  be  really  known,  the  allegation 
will  be  improper,  and  the  prisoner 
must  be  discharged  from  that  indict- 
ment, and  tried  upon  a  new  one,  recti- 
fying the  mistake.  Rouse  v.  State,  4 
Ga.  136. 

276.  A  fortiori,  will  the  indictment 
not"  stand,  where  a  wrong  person  is 
named  in  it  as  the  one  to  whom  the 
money  was  passed,  and  the  right  person 
is  fully  disclosed  by  the  proof,    lb. 

277.  Where  the  indictment  charges 
the  defendant  with  the  offence  of  falsely 
and  fraudulently  uttering  a  counterfeit 
and  forged  coin,  knowing  the  same  to 
be  counterfeited  and  forged,  the  indict- 
ment was  held  to  be  good,  without  the 
allegation  in  the  indictment,  to  whom 
the  coin  was  tendered  by  the  defend- 
ant. The  answer  to  that  objection  is, 
that  the  defendant  is  not  indicted  for 
tendering  in  payment  a  counterfeit, 
forged,  or  base  coin  ;  since  the  de- 
fendant was  indicted  for  uttering  a 
counterfeit,  forged,  and  base  coin,  and 
there  is  no  objection  made  that  the 
person  to  whom  he  so  uttered  it  is  not 
stated  in  the  indictment.  Gentry  v. 
State,  6  Ga.  Rep.  503. 

278.  It  is  an  indictable  offence  at  the 
Common  Law  to  publish  a  counterfeit 
note  of  the  Bank  of  North  America, 
with  intent  to  defraud  ;  and  in  such 
case  it  is  not  necessary  to  set  forth  the 
ornamental  parts  of  the  bill,  mottos, 
Ac.,  in  the  indictment.  Commonwealth 
v.  Searle,  2  Binn.  332. 

279.  Under  the  act  of  Pennsylvania, 
of  22d  April,  1794,  an  indictment  will 
lie  for  forging  a  note  of  the  Bank  of  the 
United  States,  knowing  it  to  be  such, 
though  the  charter  has  expired.  White 
v.  Commonwealth,  4  Binn.  418. 

280.  On  an  indictment  for  forgery, 
held  that,  as  the  prosecution  was  only 
for  forging  the  writing,  which  purport- 
ed to  be  a  negotiable  note,  there  was 
no  necessity  that  the  indictment  should 
set  out  the  endorsements,  or  any  other 
matter  written  upon  the  same  paper, 
constituting  no  part  of  the  note  itself, 
and  not  entering  into  the  essential 
description  of  that  instrument:  and  that 
it  was  enough  to  set  out  in  the  indict* 
ment  the  note  itself,  without  any  other 
extrinsic  marks  or  writings  upon  the 


same  paper.    Perkins  v.  Commonwealth, 
7  Gratt.  Rep.  651. 

281.  In  an  indictment  for  forgery, 
with  intent  to  defraud,  it  is  sufficient 
to  allege  the  intent  to  be  "  to  defraud 
A.,"  without  showing  how,  or  alleging 
the  interest  of  A.  in  the  subject  West 
v.  State,  2  Ala.  212. 

282.  Indictment  against  two,  one 
only  put  upon  trial,  it  is  npt  error  if  it 
can  be  justly  inferred  from  the  record 
that  an  order  for  a  separate  trial  was 
made,  though  it  does  not  appear  in  form 
upon  the  record.  Two  may  be  joined 
in  an  indictment  for  having  counterfeit 
notes  in  possession.  I&ss  v.  State,  5 
Ohio  5. 

283.  In  an  indictment  for  forgery,  H 
is  necessary  to  set  forth  the  tenor  of  the 
forged  instruments,  and,  the  alterations 
made,  and  the  government  is  held  to 
strict  proof  of  the  instruments  as  set 
forth.  United  States  v.  Britton,  2  Mason 
464. 

284.  In  cases  where  the  instrument 
is  in  the  prisoner's  possession,  or  is 
destroyed  or  lost  by  him,  so  that  it  is 
impossible  to  give  the  exact  tenor,  it 
will  be  an  excuse  for  not  setting  it 
forth  in  express  terms  in  the  indictment. 
lb. 

285.  Where,  in  an  indictment  for 
forgery,  two  distinct  offences,  requir- 
ing different  punishment,  are  alleged 
in  the  same  count,  as  where  the  forging 
of  a  mortgage  and  of  a  receipt  endorsed 
thereon,  are  both  charged  in  the  same 
count,  and  the  defendant  be  convicted, 
the  judgment  will  be  arrested.  People 
v.  Wright,  9  Wend.  193. 

286.  In  charging  the  forgery  or 
felonious  alteration  of  a  mortgage,  with 
the  intent  to  defraud  the  mortgager,  it 
must.be  averred  that  there  are,  in  fact, 
such  lands  as  are  described  in  the  in- 
strument, and  that  the  mortgager  had 
an  interest  or  right  in  the  same.    lb. 

287.  It  is  a  general  rule  that  in  an 
indictment  for  forgery,  the  instrument 
forged  should  be  described  particularly. 
People  v.  Kingsley,  2  Cowen  522. 

288.  But  if  in  the  hands  of  the  de- 
fendant, or  lost,  or  destroyed  by  him, 
the'  indictment  may  show  this  excuse, 
and  set  forth  the  instrument  in  general 
terms,  if  it  contain  enough  to  show 
the  offence.    Dates,  sums,  and  times  of 


Digitized  by 


Google 


FORGERY. 


215 


Indictment  for  Forgery,  &o. 


payments  may  be  omitted,  and  parol 
evidence  given  of  the  contents.    lb. 

289.  Where  an  indictment  for  for- 
gery charged  that  D.  G.  late,  &c.,  on, 
Ac,  and.  after  the  dissolution  of  the  co- 
partnership of  the  said  D.  G.  &  J.  0., 
did  falsely  make  and  forge  a  certain 
promissory  note,  signed  by  the  said  D. 
G.,  with  the  'partnership  name  of  0.  & 
G.,  and  purporting  to  have  been  sign- 
ed by  the  said  D.  G.,  with  the  partner- 
ship name  of  0.  &  G.,  before  the  said 
partnership  was  dissolved  ;  held  that 
as  the  note  on  being  produced  did  not 
purport  to  be  signed  bjf  D.  G.,  the  in- 
dictment was  nevertheless  good.  State 
v.  Gtutin,  2  South.  749. 

290.  An  indictment  founded  under 
the  act  against  forging  and  counter- 
feiting, charging  the  defendant  with 
having  in  his  possession  one  cer- 
tain false  and  forged  piece  of  paper, 
purporting  to  be  a  note  issued  for 
money  by  a  moneyed  corporation, 
which,  it  was  charged,  the  defendant 
well  knew  had  no  existence  ;  was  held 
not  to  be  within  the  act,  because  the 
note  described  in  the  indictment  was 
not  within  the  description  given  by  the 
section.  Commonwealth  v.  Morse,  2 
Mass.  135. 

291.  The  indictment  charged  the 
counterfeit  coin  to  be  in  imitation,  Ac, 
of  coin,  &c.f  of  "the  State  of  Missouri, 
called  a  Mexican  dollar  ;"  held  that  the 
indictment  was  defective,  as  the  words 
"  State  of  Missouri,"  were  contradictory 
and  repugnant  to  the  subsequent  part 
of  the  description,  and  being  descrip- 
tive of  a  material  part  of  the  offence, 
could  not  be  rejected  .as  surplusage. 
The  State  v.  Shoemaker,  7  Mo.  R.  177. 

292.  hi  forgery,  where  a  count  in  the 
indictment  charges  the  commission  of 
the  offence  on  a  day  after  the  trial,  it 
was  held  good ;  and  so  of  a  count 
which  does  not  describe  in  what  part 
of  the  receipt  the  forged  words  are 
placed.    Pen*,  v.  McKey,  Addis.  33. 

293.  To  an  indictment  upon  the  sec- 
ond section  of  the  statute  of  1804,  c. 
120,  for  having  in  possession  ten  or 
more  counterfeit  bank-bills,  it  is  no 
sufficient  objection,  that  it  is  alleged 
that  such  bills  purport  to  be  bills  of 
such  a  bank — that  they  were  payable 
to  the  bearers  thereof— that  they  are 


not  alleged  to  be  •similar  bills — that 
they  are  described,  as  promissory  notes 
or  bank-bills — or  that  it  is  not  alleged 
that  the  party  charged  had  knowledge 
of  the  false  making,  &c.  Brown  v. 
Commonwealth,  8  Mass.  59. 

294.  An  indictment  for  counterfeit- 
ing need  not  set  out  an  endorsement 
upon  the  counterfeited  paper.  Hess  v. 
State  of  Ohio,  5  Ohio  R.  5. 

295.  On  an  indictment  for  forging  a 
check,  drawn  in  the  name  of  a  copart- 
nership firm,  on  the  President  and  Di- 
rectors of  the  Manhattan  Company,  it 
was  held  that  it  was  not  necessary  to 
allege  the  names  of  all  the  partners 
•who  composed  the  copartnership,  or 
the  banking  company.  People  v.  Cur* 
U*g,  1  John's  R.  320. 

296.  Though  an  indictment  for  pass- 
ing counterfeit  money  purports  to  set 
forth  the  counterfeit  note  according  to 
its  tenor,  and  contains  do  averment  of 
its  loss,  or  destruction,  the  production 
of  the  note  may  be  dispensed  with, 
upon  proof  that  the  same  has  been 
mutilated,  or  destroyed  by  the  defend- 
ant, and  other  evidence  of  its  contents 
may  be  admitted.  The  State  v.  Potts, 
4  Halst  R.  26.  ' 

297.  In  an  indictment  for  forgery, 
a  full  description  of  the  forged  in- 
strument must  be  set  out  in  the  indict* 
ment,  or  the  omission  excused  by  prop- 
er averments.  lb. 

298.  Where  an  indictment  charged 
that  D.  and  E.,  on  the  1st  day  of  March, 
1847,  at  the  city  of  Pittsburgh,  county  of 
Alleghany,  did  falsely  conspire  to  utter 
certain  forged  notes  of  a  foreign  bank, 
in  the  form  of  good  notes  of  that  bank, 
with  the  intent  that  said  forged  notes 
should  be  uttered  to  the  citizens  of 
this  Commonwealth  as  good  notes,  and 
with  intent  to  cheat  the  foreign  bank, 
and  divers  citizens  of  this  Common- 
wealth ;  held  that  in  an  indictment  for 
such  an  offence,  no  overt  act  need  be 
alleged  ;  that  in  this  indictment,  time 
and  place  are  sufficiently  laid,  to  give 
the  Court  jurisdiction  ;  that  the  words 
charging  the  intent  to  cheat  the  foreign 
bank  were  surplusage  that  the  offence 
charged  in  this  indictment  was  a  spe- 
cies of  the  crimen  falsi,'  and  was  pun- 
ishable by  imprisonment  at  hard  labor, 
under  the  4th  section  of  the  Pennsyl* 
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vania  Act  of  It 90  ;  and  that  it  was  im- 
material as  regards  the  offence,  whether 
the  foreign  bank  was  incorporated  or 
not.  Clay  v.  Commonwealth,  4  Barr 
210. 

299.  Where  an  indictment  is'foundfor 
uttering  a  counterfeit  bank-bill,  such  bill 
may  be  set  forth  as  a  forged  promissory 
note  ;  and  where  a  design  to  defraud 
an  individual  is  set  forth,  the  indict- 
ment need  not  allege  the  existence  of 
the  bank  of  which  it  purports  to  be  a 
bill.      Commonwealth  v.  Carey,  2  Pick. 

300.  An  indictment  for  forgery 
should  describe  the  instrument  in 
words  and  figures,  except  where  it  is 
in  the  possession  of  the  prisoner,  and 
this  should  be  stated.  State  v.  Parker, 
1  Chip.  298. 


V.  Evidence  on  the  Trial  for  Forgery 
— Competency  of. 

301.  Where  a  concert  between  two  or 
more  to  pass  counterfeit  notes,  or  any 
joint  or  concurrent  action  in  passing 
them  is  proved,  the  act  of  one  is  evi- 
dence against  the  other,  and  the  posses- 
sion of  counterfeit  notes  by  one  is  the 
possession  of  another.  U.  States  v. 
Hitman,  1  Bald.  292. 

302.  On  an  indictment  for  passing 
counterfeit  bills  of  a  bank  out  of  the 
State,  the  testimony  of  one  acquainted 
with  the  hand-writing  of  the  president 
and  cashier,  though  he  had  never  seen 
them  write,  was,  admitted  against  the 
genuineness  of  their  signatures.  State 
v.  Ravelin,  1  Chip.  295. 

803.  And  it  was  held  that  after  such 
proof  other  evidence,  from  appearance 
of  the  bills,  to  their  not  being  genuine, 
was  admissible.     lb. 

304.  On  the  trial  of  an  indictment  for 
uttering  forged  money,  knowing  it  to 
be  forged,  evidence  may  be  received 
of  former  acts,  which  have  a  tendency 
to  bring  home  the  scienter  to  the  de- 
fendant, though  it  may,  fix  upon  him 
other  charges  than  the  one  on  which 
be  is  tried.  The  Stat*  v.  Twitty,  2 
Hawks  248. 

805.  On  a  criminal  trial  for  passing 
a  counterfeit  bank-note  or  check,  after 
proof  that  the  prisoner  passed  the  note 


and  that  it  was  counterfeit,  evidence 
that  he  had  in  his  possession,  and  at- 
tempted to  pass  other  counterfeit  notes 
of  the  same  kind,  to  other  persons,  the 
day  after  he  passed  those  in  the  indict- 
ment mentioned,  was  competent  to 
show  the  scienter.  Hendricks  case, 
5  Leigh.  107. 

306.  In  a  prosecution  for  passing  a 
counterfeit  coin  to  a  person  who  resides 
in  another  State,  where  a  subpoena  for 
such  person  as  a  witness  has  been  is- 
sued, and  returned,  not  found,  the  fact 
of  the  passing,  and  the  counterfeit 
character  of  the  coin,  may  be  shown 
without  the  production  of  the  coin,  in 
accounting  for  its  non-production. 
Kirks  case,  9  Leigh  621. 

307.  Where  one  is  found  in  pos- 
session of  a  forged  order  in  his  own 
favor,  the  presumption  is  that  he 
either  forged  it,  or  procured  it  to  be 
forged.     State  v.  Briit.,  3  Dev.  122. 

308:  On  a  criminal  trial  for  passing  a 
counterfeit  bank-note,  the  prisoner 
moved  to  exclude  the  note  produced 
from  being  given  in  evidence  to  the 
jury,  on  the  ground  that  the  name  of  one 
of  the  firm  of  engravers,  set  out  in  the 
description  of  the  note  in  the  indict- 
ment, did  not  appear  on  the  note  pro- 
duced. The  counsel  for  the  prosecu- 
tion proved  that,  when  he  drew  the  in- 
dictment, he  had  been  able  to  make  out 
the  name  on  the  note  from  his  knowl- 
edge that  one  of  the  firm  of  engravers 
bore  that  name,  though  he,  could  not 
say  that  he  would  have  been  able  to  do 
so  without  his  knowledge  of  that  fact, 
but  that  the  word  had  since  become  in- . 
distinct,  as  ho  .  supposed  by  the  hand- 
ling of  the  note.  The  Court  thereupon 
denied  the  motion  to  exclude  the  note, 
and  allowed  testimony  to  be  given  of 
the  passing  it.  Bueklanefs  case,  8 
Leigh  732. 

309.  Where  one  passes  counterfeit 
money »  and  another  in  any  way  aids 
and  abets  its  passage,  knowing  it  to 
be  counterfeit  ;  held  that  an  intent  to 
defraud  may  be  inferred,  and  both  are 
guilty.     The  State  v.  Mise,  15  Mo.  153. 

310.  It  is  proper  for  the  State  to  show, 
after  having  shown  that  the  accused 
had  passed  a  bank-note  which  was 
counterfeit,  as  charged -in  the  indict* 
ment,  in  order  to  show  guilty  knowl- 
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edge  in  the  accused,  that  he  had  passed 
other  counterfeit  bank-notes,  of  a  simi- 
lar kind,  to  other  persons1,  at  different 
times,  before  and  subsequent  to  the  in- 
dictment   lb. 

311.  Evidence  that  the  accused  ut- 
tered as  genuine  what  purported  on  its 
face  to  be  a  bank-note,  is  competent 
proof  that  it  was  a  bank-note,  though 
it  is  not  otherwise  proven  that  such  a 
bank  existed.  United  State*  v.  Foye, 
1  Curtis'  Ct.  Ct.  864. 

312.  Parol  proof  as  to  the  manner  in 
which  the  accused  read  the  note  to  the 
witness  to  whom  he  offered  it,  is  com- 
petent to  show  the  quo  animo  with 
which  it  was  made  and  uttered. 
Butler  y.  the  State,  22  Ala.  43. 

313.  And  on  trial  of  an  indictment 
for  the  forgery,  it  is  proper  to  show  by 
the  grantor,  without  notice  to  produce 
papers,  that  the  defendant  had  previous- 
ly brought  to  him  the  draft  of  an  in- 
strument which  he  saw  and  read,  but 
never  executed,  and  which  was  differ- 
ent from  the  deed  which  was  after- 
wards brought  to  him  as  the  same,  and 
as  such  executed.  State  v.  Skwrtliff,  6 
Shep.  368. 

314.  On  the  trial  of  a  prisoner  fpr 
alleged  forgery  of  auditor's  warrants, 
besides  the  evidence  of  the  hand- 
writing of.  the  prisoner,  there  being 
no  positive  proof  of  the  forged  warrant 
having  been  seen  in  the  possession  or 
uttered  by  the  prisoner,  the  State 
showed  that  he  was  the  clerk  of  the 
auditor,  had  official  custody  of  his  books, 
free  access  at  all  time  to  the  registry, 
and  that  the  forged  warrants  in  all  ma- 
terial respects  correspond  with  the 
genuine  ones  in  the  register.  Upon 
this  the  prisoner  offered  to  show  that 
the  registry  was  not  always  or  general- 
ly in  his  custody,  but  was  carelessly 
thrown  about  the  office,  accessible  to 
all  who  might  casually  enter  it,  and 
often  with  the  auditor's  office  itself 
for  a  considerable  time  in  the  care  of 
a  single  servant.  Held  that  the  testi- 
mony was  proper  to  offer  as  rebutting 
testimony,  and  should  be  received. 
Pagaud  v.  State,  5  Smedes  &  Marsh. 
491. 

315.  Where  an  indictment  lies  for  the 
forgery  of  a  note,  the  letter  of  the 
cashier  of  a  bank  to  whom  the  note  was 


sent  for  collection,  making  suggestions 
as  to  the  evidence  of  the  parties  to  the 
notes,  is  inadmissible  ;  the  protest  of  a 
notary  offered  for  the  same  purpose,  is 
also  inadmissible.  Farrington  v.  the 
State,  10  Ohio  354. 

316.  Evidence  that  the  bills  of  a  bank 
are  received,  by  public  officers  of  the 
State,  and  that  such  bills  are  in  general 
circulation,  is  sufficient  to  raise  the  pre- 
sumption that  the  acts  required  by  its 
charter  to  be  done  before  it  should  take 
effect  were  performed,  in  an  indictment 
for  counterfeiting  its  notes.  State  v. 
Calvin,  R.  M.  Charlt.  151. 

317.  On  the  trial  of  a  prosecution  for 
forging  bank-bills,  testimony  that  the 
prisoner  possessed  similar  bills  about 
the  same  time,  is  admissible,  although 
other  indictments  are  pending  against 
the  prisoner  fbr  these  acts.  The  Com- 
monwealth v.  Percival,  Thacher's  Crim. 
Cas.  293. 

31 8.  On  a  trial  for  forging  a  letter 
of  credit,  the  Commonwealth  showed 
that  a  draft  presented  by  the  accused 
to  A.  at  the  same  time  with  the  letter  of 
credit,  had  been  filed,  together  with  the 
indictment  against  the  accused  for  forg- 
ing the  same,  with  the  clerk  of  the  court, 
who  on  making  search  had  been  unable 
to  find  it,  and  thereupon  offered  second- 
ary evidence  of  the  contents  of  the 
draft,  without  having  given  notice  to 
the  accused  before  the  jury  was  im- 
panelled, of  any  intention  to  give 
such  evidence  ;  held  that  the  evidence 
was  good.  Foulkei  case,  2  Robinson, 
836. 

319.  On  a  criminal  charge  of  forgery, 
the  production  of  all  the  persons 
through  whose  hands  the  instrument 
had  passed,  is  not  necessary.  Bank 
of  Pennsylvania  v.  Haldeman,  1  Pa. 
161. 

320.  Where  a  forged  paper  is  passed 
by  the  prisoner,  bearing  date  in  1828, 
with  the  knowledge  of  the  holder  the 
prisoner  alters  the  date  to  1827,  shortly 
after  it  was  passed,  and  the  indictment 
set  forth  its  tenor  and  described  it  as 
dated  in  1827  ;  held  that  the  paper  was 
proper  evidence  to  go  to  the  jury  in 
support  of  the  indictment,notwithstand- 
ing  the  proof  that  it  bore  date  in  1828, 
when  passed.  Hoffman  v.  .Common- 
wealth, 6  Rand.  685. 
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321.  On  the  trial  of  an  indictment 
for  uttering  and  publishing  as.  true  a 
forged  bank  bill,  to  prove  the  scienter, 
it  is  admissible  to  show  that  the  pris- 
oner had  passed  other  forged  bills,  for 
which  indictments  were  pending 
against  him.  State  v.  Williams,  2 
Rich.  R.  418  ;  State  v.  McAllister,  24 
Maine  139  ;  Com.  v.  Chandler,  Thacher's 
Crim  Oas.  181. 

322.  An  order  on  the  cashier  of  the 
Bank  of  the  United  States,  is  admissi- 
ble in  evidence  in  support  of  an  indict- 
ment for  forging  an  order  on  the  cashier 
of  the  corporation  of  the  Bank  of  the 
United  States.       U.  States  v.  Hinman, 

1  Bald.  292. 

323.  Forging  a  name  is  indictable 
the  same  as  forging  a  seal,  if  there  is 
an  intention  to  defraud.  Pennsylvania 
v.  Misner,  Addis.  44.  Where  one  of  the 
makers  of  a  note  was  indicted  for  forg- 
ing an  indorsement,  the  maker's  pos- 
session of  a  note  may  be  given  in  evi 
dence  to  disprove  the  charge  of  fraud 
lb. 

324.  On  the  trial  of  an  indictment 
for  passing  a  forged  note  knowing  it  to 
be  forged,  proof  that  the  prisoner  en- 
deavored to  engage  a  person  to  pro- 
cure for  him  counterfeit  money,  that  he 
inquired  whether  he  had  brought  him 
any,  and  of  declarations  that  he  intend- 
ed to  cultivate  the  acquaintance  of  a 
counterfeiter,  and  intended  to  remove 
to  a  place  near  his  residence,  is  compe- 
tent as  having  a  tendency  to  prove  the 
scienter.  Finn  v.  Commonwealth,  5 
Rand,  101. 

325.  Where  an  information  is  filed 
for  passing  counterfeit  money,  no  evi- 
dence of  its  being  counterfeit  can  be 
allowed  until  the  money  is  produced 
in  court.  State  v.  Osborn,  I  Root  152  ; 
State  v.  Bloget,  1  Root  534. 

326.  On  a  criminal  trial  for  forging 
notes,  evidence  may  be  offered  to  show 
that  the  prisoner  had  destroyed  them, 
or  that  he  had  admitted  the  crime  with- 
out producing  the  notes.    State  v.  Ford, 

2  Root  93. 

321.  On  a  criminal  prosecution  for 
uttering  and  publishing  a  forged  note, 
evidence  is  admissible  for  the  purpose 
of  proving  the  scienter,  to  show  that 
another  note  passed  by  the  defendant 
was  a  forgery ;  although  he  had  been) 


acquitted  on  an  indictment  for  uttering 
the  latter  note,  tbe  acquittal- only  goes 
to  weaken  the  force  of  this  evidence. 
State  v.  Houston,  1  Bailey  800. 

328.  On  the  trial  of  an  indictment  for 
uttering  counterfeit  money,  proof  that 
the  accused  had  about  the  same  period 
passed  other  counterfeit  money  of  the 
like  kind,  is  admissible,  as  tending  to 
establish  the  scienter.  Martin's  case, 
2  Leigh  145. 

329.  In  a  case  of  forgery,  where  a 
paper  was  handed  to  a  witness,  with 
all  the  writing  but  the  signature  con- 
cealed, and  the  witness  asked  whether 
the  signature  was  his.  The  Court  held 
that  the  witness  was  under  no  obliga- 
tion to  answer,  without  first  seeing  the 
contents  of  the  paper.  Com.  v.  Whitney, 
Thacher's  Crim.  Cas.  588. 

330.  Where  one  is  indicted  for  hav- 
ing in  possession  a  forged  bank-bill, 
with  intent  to  utter  and  pass  the  same, 
set  out  the  bill  in  heec  verba,  but,  in 
copying  the  bill,  the  letter  "Cw  was 
omitted,  and  the  bill  introduced  in  evi- 
dence was  lettered  "  C"  in  the  usual 
place  for  marking  bank-bills  with  let- 
ters ;  held  to  be  no  variance,  and  it  was 
further  held  that  a  note,  payable  to  "  B. 
or  bearer/'  was  properly  admitted  in 
evidence,  where  the  description  in  haec 
verba,  was  B.,  bearer.  Quigleyv.  State, 
2  Scam.  R.  301. 

331.  The  place  where  an  instrument 
is  found  or  offered  in  a  forged  state,  af- 
fords prima  facie  evidence,  or  a  pre- 
sumption, that  the  instrument  was 
forged  there,  unless  that  presumption 
be  repelled  by  some  other  fact  in  the 
case.  U.  States  v.  Britton,  2  Mason  464. 

332.  On  an  indictment  for  uttering 
forged  notes,  the  Attorney  for  the  Com- 
monwealth produced  three  notes  pur- 
porting to  be  signed  S.  F.  Belknap, 
each  for  the  same  amount,  and  of  the 
same  tenor  and  date,  and  offered  evi- 
dence tending  to  show  that  they  were 
forged,  and  forged  in  a  particular  man- 
ner, to  wit,  by  taking  a  genuine  note, 
and  tracing  the  signature  on  the  alleged 
forged  notes.  The  Commonwealth  af- 
terwards offered  thirty  other  similar 
notes,  which  had  been  uttered  by  the 
defendant,  at  or  near  the  same  time 
with  the  notes  in  question,  and  which 
were  also  alleged  to  be  forged  ;  these 
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notes  were  offered  as  tending  to  prove 
the  guilty  knowledge  of  the  defendant 
that  the  notes  which  he  was  charged 
with  uttering  were  forged  notes.    .  The 
defendant  admitted  that  he  passed  the 
notes,  and  if  they  were  not  genuine, 
that  he  knew  the  fact,  and  thereupon 
objected  to  the  evidence.    Before  such 
admission  was    reduced    to  writing, 
to  be  filed,  the  Court  expressed   an 
opinion,  that  in  reference  to  the  pecu- 
liar character  of  the  forgery  charged, 
the  inspection  of  other  similar  notes, 
uttered  by  the   defendant  about  the 
same  time,  and  alleged  to  have  been 
forged  in  the  same  way,   might  aid 
the  jury  in  determining  the  question  of 
the  forgery  of  the  notes  in  issue,  and 
that  the  evidence  was  admissible  for 
this  purpose  ;  that  the  proposed  ad- 
mission should  not  be  received  as   a 
substitute  for  the  testimony  objected  to, 
but  that  the  jury  should  consider  the 
case  in  the  same  way  as  if  the  admis- 
sion had  not  been  made.    It  was  held 
that  this  was   competent  evidence  to 
prove  the  guilty  knowledge  with  which 
the    three    notes    in    question   were 
passed  ;  or  rather,  that  it  would  have 
been  so,  but  for  the  admission  offered 
by  the  defendant,  that  if  the  notes  were 
forged  he  knew  that  fact,  and  it  was  held 
that  this  admission  did  not  supersede 
this  evidence  or  render  it  incompetent. 
The  offer  was  hypothetical,  and  was  ac- 
companied by  an  express  denial  of  the 
forgery.    Besides,  it  was  competent  for 
the  prosecuting  officer  to  prove   and 
make  out  his  case  by  proper  and  legal 
evidence,  without  being  obliged  to  rely 
upon  any  admission  of  the  defendant, 
and  that  the  evidence  therefore  was 
rightly  admitted,  for  a  legitimate  and 
proper  purpose.    Com.  v.  Miller,  3  Cush. 
R.  243. 

333.  One  was  indicted  for  uttering 
as  genuine  a  forged  promissory  note, 
and  the  supposed  maker  testified  that 
he  had  never  given  any  one  his  name 
in  blank,  so  that  a  note  could  be  writ- 
ten over  his  signature.  Held  that  the 
testimony  of  a  witness,  that  he  once 
saw  a  blank  paper,  on  which  a  note 
was  filled  up  in  his  presence,  purporting 
to  have  the  endorsement  of  the  sup- 
posed maker  upon  it,  was  not  admissi- 
ble to  contradict  the  testimony  of  the 


latter,  unless  such  endorsement  was 
first  proved  to  be  a  genuine  signature. 
lb. 

834.  Where  the  testimony  of  the  sup- 
posed maker  of  certain  promissory 
notes,  alleged  to  be  forged,  was  given 
on  the  trial  of  an  indictment  for  utter- 
ing the  same,  and  he  testified  that  he 
had  given  the  defendant  one  note  of 
the  tenor  of  those  mentioned  in  the  in- 
dictment, and  but  one,  and  that  the 
notes  given  in  the  course  of  his  bus- 
iness were  entered  in  the  books  kept 
by  his  clerk ;  and  the  clerk  testified 
that  he  kept  an  account  of  the  maker's 
transactions,  and  that  he  knew  of  the 
latter^  giving  one  note  corresponding 
with  the  description  of  the  notes  set 
forth  in  the  indictment,  and  the  prose- 
cuting officer  proposed  to  ask  the  clerk 
whether  he  knew  of  the  supposed  mak- 
er's giving  the  defendant  any  other 
such  note  than  the  one  he  had  men- 
tioned ;  held  that  the  term  "such"  did 
not  limit  the  inquiry  to  a  note  of  a  par- 
ticular tenor  or  purport,  but  to  the  giv- 
ing of  any  note  of 'a  like  kind,  and 
that  the  question  was  therefore  admis- 
bible.    lb. 

335.  Where  the  person  who  was  sup- 
posed to  be  the  maker  of  notes  alleged 
to  be  forged,  testified  on  the  trial  of  an 
indictment  for  uttering  the  same,  that 
all  the  notes  given  by  him  prior  to  the 
date  of  the  notes  alleged  to  be  forged, 
were  entered  in  the  books  which  his 
clerk  kept,  and  the  defendant  intro- 
duced evidence  to  prove  that  there 
were  confidential  transactions  between 
him  and  the  supposed  maker,  in  which 
the  latter  had  given  him  notes  to  be 
negotiated  for  his  own  accommodation, 
which  were  not  intended  to  be  entered, 
and  would  not  appear  on  his  books 
which  were  kept  by  his  clerk  ;  held  that 
the  prosecuting  officer,  in  order  to  re- 
but this  testimony,  might  give  evidence 
to  show  that  three  notes  which  had 
not  been  entered  on  the  books  of 
the  clerk,  but  which  had  been  nego- 
tiated by  the  defendant,  were  all  taken 
up  and  paid  by  the  latter  a  short  time 
before  their  maturity.     Tb. 

336.  Where  the  defendant  was 
charged  by  the  grand  jury  in  three 
distinct  counts,  on  which  the  defendant 
has  been  found  guilty  with  uttering 
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three  distinct  notes  of  the  same  date, 
amount  and  time  of  payment — in  other 
words,  of  exactly  the  same  tenor — and 
it  was  objected  for  the  defendant  that 
he  could  not  be  found  guilty  on  any 
one  count  without  affirmative  proof 
showing  which  one  of  these  notes  was 
before  the  grand  jury  when  they  drew 
the  first  count,  and  so  of  each  count, 
and  that  evidence  must  be  sought  from 
the  grand  jury  to  show  how  they  des- 
ignated these  three  notes,  and  how 
they  arranged  them  and  appropriated 
them  to  the  three  several  counts  ;  the 
Court  held  that  the  objection  was 
groundless,     lb. 

337.  The  testimony  of  witnesses  who 
are  acquainted  with  the  signatures  of 
the  president  and  cashier  of  a  bank, 
from  having  seen  bills  of  the  bank  in 
circulation,  is  competent  to  be  submit- 
ted to  a  jury  to  prove  that  a  bill  which 
purports  to  be  a  bill  of  such  a  bank,  is 
a  forgery.  State  v.  Carr,  5  N.  Hamp. 
Rep.  367. 

338.  It  is  material  for  the  govern- 
ment that  the  prisoner  had,  at  the  time, 
the  guilty  knowledge  that  the  bills 
were  counterfeit.  To  this  purpose  it  is 
usual  and  proper  to  show  the  conduct 
of  the  prisoner  at  the  time  ;  and  if  it 
should  appear  that  other  forged  notes 
were  in  his  possession,  or  that  he  had 
passed  other  counterfeit  bills  at  or  near 
the  same  time,  all  these  facts,  with  all 
other  circumstances,  are  to  be  consid- 
ered by  the  jury,  who  will*  decide 
whether  the  defendant  had  knowledge 
of  the  forgery  and  was  a  fraudulent 
dealer  in  the  article.  Com.  v.  Wood- 
bury,  Thach.  Crim.  Cas.  47. 

339.  Where,  on  the  trial  of  an  in- 
dictment for  uttering  as  true  a  forged 
bank-bill,  purporting  to  be  a  bill  of  a 
bank  at  Worcester,  a  witness  testified 
that  he  knew  the  president  of  that 
bank ;  that  when  the  witness  last  saw 
him,  which  was  something  less  than  a 
year  before,  he  then  told  the  witness 
that  his  wife  had  bought  a  place  in 
Oxford,  and  his  family  were  going 
there  to  reside  ;  it  was  held  that  upon 
such  proof  the  testimony  of  the  pres- 
ident might  be  dispensed  with,  and  the 
forgery  of  his  signature  allowed  to  be 
proved  by  other  witnesses,  within  the 
Revised  Statutes,  c.  127,  §  10.  Com.  v. 
Jayfor,  5  Cush.  605. 


340.  In  the  absence  of  the  testimony 
of  bank  officers,  the  best  evidence 
which  is  in  the  power  of  the  govern- 
ment to  produce,  is  that  of  persons  who 
are  within  the  jurisdiction  of  the 
Court,  and  who  know  the  existence 
of  the  bank  and  the  character  of  the 
bills.  Com.  v.  Riley,  Thach.  Crim. 
Gas.  67. 

341.  Drunkenness  of  the  accused  at 
the  time  of  passing  the  alleged  coun- 
terfeit bill,  is  a  circumstance  proper  to 
be  submitted  to  the  consideration  of  the 
jury,  and  'should  have  its  just  weight 
in  determining  whether  the  accused 
knew  the  bill  to  be  Counterfeit.  Pig- 
man  v.  the  State,  14  Ohio  R.  555. 

342.  A  forgery  may  be  proved  by  the 
testimony  of  the  president  and  cashier, 
whose  signatures  are  alleged  to  be 
counterfeited,  or  by  a  witness  who  has 
become  acquainted  with  their  hand- 
writing in  the  course  of  an  official  cor- 
respondence. Com.  v.  Smith,  §  Serg. 
&  Raw.  R.  568. 

343.  In  an  indictment  for  forging  a 
bank-note,  there  is  no  necessity  to  prove 
the  existence  of  the  bank,  more  than 
the  being  of  a  person  who  purports  to 
have  made  the  instrument,  unless  it  is 
laid  with  an  intention  to  defraud  such 
bank  or  such  person.    lb. 

344.  On  an  indictment  for  counterfeit- 
ing a  silver  dollar,  proof  that  defend- 
ant had  counterfeited  other  dollars,  is 
not  admissible.  Indictment  for  counter- 
feiting must  charge  it  to  have  been 
done  with  intent  to  defraud  some*  par- 
ticular person.  State  v.  Odell,  2  Const. 
Rep.  S.  C.  758. 

345.  Where  the  prosecution  on  an 
information  for  passing  a  counterfeit 
coin  purporting  to  be  a  half-dollar, 
knowing  it  to  be  counterfeit,  offered 
evidence  of  the  accused's  having  in 
his  possession  at  the  same  time  an  en- 
graved paper  having  the  appearance 
of  a  bank-note,  but  not  purporting  to  be 
signed  or  countersigned,  for  the  pur- 
pose of  showing  the  guilty  knowledge 
of  the  prisoner  charged  in  the  inform- 
ation, it  was  held  that  such  evidence 
was  inadmissible.  Stalker  v.  State, 
9  Conn.  Rep.  841. 

346.  Where  the  prosecutor,  in  an  in- 
formation against  A.  for  putting  off  a 
counterfeit  Bank-bill,  knowing  it  to  be 
counterfeit,  having  offered  evidence  to 
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show  that  A.  and  B.  had  entered  into  a 
conspiracy  to  put  off  counterfeit  bills 
similar  to  the  bill  described  in  the  in- 
formation, attempted  to  prove  that  A. 
knew  the  bill  in  question  to  be  counter- 
feit, and  for  this  purpose  he  offered 
evidence  to  prove  that  at  two  different 
places,  a  day  or  two  previous  to  the 
alleged  offence,  and  at  another  place 
soon  after  its  commission,  B.  put  off 
other  counterfeit  bills  of  the  same  bank, 
A.  being  in  company  with  B.  immedi- 
ately before  and  after  such  putting  off 
by  B.t  but  not  actually  present  with 
him  at  those  times  ;  it  was  held  that 
the  whole  of  such  evidence  was  proper 
to  be  submitted  to  the  jury,  and  if  they 
were  satisfied  that  such  conspiracy  ex- 
isted between  A.  and  B.,  and  that  B.  in 
pursuance  thereof  put  off  such  coun- 
terfeit bills  in  the  manner  stated,  these 
acts  of  B.  were  as  strong  evidence 
against  A.  to  prove  his  knowledge  of 
the  bill  in  question  being  counterfeit, 
as  though  he  had  personally  done  the 
same  acts.  State  v.  Spalding,  19  Conn. 
Rep.  233. 

347.  If  the  bank  be  of  another  State, 
its  incorporation  under  the  laws  of  that 
State  must  be  proved  in  the  same  man- 
ner as  the  statute  laws  of  other  States 
are  proved,  by  a  copy  of  the  act  of  in- 
corporation duly  certified  according  to 
the  act  of  Congress,  or  by  the  produc- 
tion of  a  sworn  copy.  Stone  v.  Slate, 
1  Spen.  401. 

348.  The  existence  of  a  bank'whose 
paper  is  alleged  to  have  bee  i  counter- 
feited, may  be  proved  by  reputation. 
Reed  v*  State,  15  Gris.  0.  Rep.  217. 

849.  In  cases  of  forgery  under  the 
New  York  Revised  Statutes,  where  the 
crime  charged  is  the  having  counter- 
feit bank-bills  in  possession  with  intent 
to  defraud  the  bank  by  which  the  coun- 
terfeit bills  purported  to  have  been  is- 
sued, it  is  competent  to  prove  the  ex- 
istence of  the  bank  corporation  by 
parol  evidence,  and  the  best  evidence 
will  not  be  required.  People  v.  Chad- 
wick,  2  Park.  Crim.  Rep.  163. 

350.  Where  a  defendant  was  indicted 
for  forging  a  bank-note  of  the  Bank  of 
the  State  of  North  Carolina,  the  Circuit 
Court  permitted  evidence  to  go  to  the 
jury  of  a  supposed  attempt  by  the  de- 
fendant, three  years  previous  to  the 


trial  and  the  finding  of  the  indictment, 
to  utter  some  forged  bank-notes  of  the 
Northern  Bank  of  Kentucky ;  it  was 
held  that  the  evidence  was  manifestly 
illegal,  and  had  a  strong  tendency  to 
prejudice  the  minds  of  the  jury  against 
the  defendant.  Morris  v.  State,  8 
Smedes  &  Marsh.  762. 

351.  If  a  person  charged  with  pass- 
ing counterfeit  money  has  frequently 
passed  other  counterfeit  money,  espe- 
cially if  it  be  of  the  same  kind,  it  fur- 
nishes a  strong  presumption  that  he 
knew  it  to  be  counterfeit.  The  acci- 
dents of  trade  can  hardly  be  supposed 
to  have  placed  in  his  possession  so 
much  spurious  money  ;  and  if  it  be  of 
the  same  kind,  the  presumption  is 
greatly  strengthened,  because  it  indi- 
cates that  he  is  a  dealer  in  the  article. 
But  in  order  to  render  this  evidence 
admissible,  it  must  be  proved  that  the 
money  so  passed  was  counterfeit  Peck 
v.  State,  2  Humph.  78. . 

852.  It  is  not  enough  that  there 
should  be  suspicion  merely ;  if  the 
coins  or  notes  thus  passed  at  another 
time,  are  not  produced  at  the  trial,  so 
that  whether  they  are  counterfeit  or 
not  may  be  clearly  established,  the 
proof  that  they  were  counterfeit  (so 
far  as  the  belief  and  knowledgo  of  the 
witness  can  go),  ought  to  be  direct 
and  positive.     lb. 

353.  In  cases  of  forgery,  comparison 
of  hands  is  not  to  be  admitted  as  di- 
rect evidence  to  prove  or  disprove  the 
genuineness  of  a  signature  or  writing  ; 
but  in  a  case  where  the  ordinary  evi- 
dence of  that  fact  is  so  contradictory 
as  to  leave  it  doubtful,  then  such  evi- 
dence may  be  given.  People  v.  Hewit, 
2  Parker's  Crim.  Rep.  20. 

354.  Proof  that  the  plaintiff  forged 
a  note  and  attempted  to  pass  it,  in 
Sangamon  county,  are  facts  from  which 
the  jury  might  infer  the  place  of  for- 
gery, and  it  is  a  question  to  be  left  to 
the  jury  whether  he  forged  it  where  he 
attempted  to  pass  it,  or  elsewhere,  and 
in  the  absence  of  other  proof  they 
would  be  warranted  in  saying  he  had 
done  it  where  the  venue  was  laid. 
Bland  v.  People,  3  Scam.  364. 

355.  Where  the  defendant  is  indicted 
for  passing  counterfeit  bank-bills,  a 
witness    acquainted   with    the    hand- 
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writing  of  the  president  of  the  bank 
will  be  permitted  to  prove  the  falsity 
of  the  signatures  to  the  bills,  upon 
showing  that  he  is  not  interested  in 
the  event  State  v.  Stalmaker,  2  Bre- 
vard 1. 

356.  Where  the  prisoner  is  in  pos- 
session of  the  forged  notes  mentioned 
in  the  indictment,  with  other  forged 
notes  of  the  like  kind,  this  fact,  and 
the  plates,  implements  and  materials 
for  forging  such  notes,  are  prima  facie 
evidence  that  the  prisoner  was  a  forger. 
Spencer's  case,  2  Leigh  751. 

357.  And  the  circumstance  that  such 
forged  notes,  &c,  are  found  in  the  pos- 
session of  the  prisoner  in  the  county 
of  B.  is  like  prima  facie  evidence  that 
he  committed  the  forgery  there.    lb. 

358.  Other  testimony  than  that  of 
the  president  and  cashier,  or  of  those 
who  have  seen  them  write  or  are  ac- 
quainted with  their  hand-writing,  is 
competent  to  prove  that  a  bank  bill  is 
counterfeit  State  v.  Lawrence,  Brayt. 
78. 

359.  In  a  prosecution  for  passing  a 
counterfeit  note  of  the  Bank  of  the 
United  States,  evidence  of  passing  a 
counterfeit  note  of  another  bank  at 
another  time  is  inadmissible ;  or  if 
given  and  not  objected  to,  the  jury  will 
bo  instructed  not  to  consider  it  United 
States  v.  Roudenbush,  1  Bald.  514. 

360.  But  after  evidence  that  a  note 
of  the  description  mentioned  in  the 
indictment  bad  been  forged  and  passed, 
testimony  may  be  given  to  show  de- 
livery and  passing  of  other  counterfeit 
notes  on  the  same  bank  before  or  after 
passing  the  one  in  question.  United 
States  v.  Doebler,  1  Bald.  519. 

361.  Where  writings  are  not  so  an- 
cient that  they  cannot  be  proved  by 
living  witnesses,  it  is  not  allowable  to 
prove  the  hand-writing  of  a  party  by  a 
mere  comparison  of  the  disputed  paper 
with  a  writing  admitted  or  proved  to 
be  genuine.  But  where  in  the  course 
of  the  trial  such  evidence  is  admitted 
at  the  instance  of  the  State,  the  error 
may  be  cured  by  the  Court  instructing 
the  jury  that  the  evidence  was  illegal 
and  should  not  be  regarded  by  them. 
State  v.  Givens,  5  Ala.  Rep.  747. 

362.  A  paper  which  is  copied  into  an 
indictment  for  forgery,  but  touching 


which  there  is  no  allegation,  and  which 
can  have  no  influence  in  determining 
whether  the  defendant  is  guilty  in  re- 
spect to  the  forgery  charged,  is  irrel- 
evant to  the  issue,  and  cannot  upon* 
proof  that  the  defendant  admitted  its 
genuineness  be  laid  before  the  jury, 
that  by  a  comparison  with  it  of  the 
note  alleged  to  be  forged  they  may  say 
whether  they  were  both  written  by  the 
same  hand.     lb. 

363.  Where  no  evidence  is  adduced 
to  show  that  the  defendant  is  guilty  of 
the  forgery  of  a  note  as  charged,  it  is 
not  allowable  for  the  jury  to  compare 
the  note  with  a  paper  admitted  to  be 
written  by  the  defendant,  and  if  satis- 
fied of  the  sameness  of  the.  hand- writ- 
ing, to  convict  him  of  the  offence,    lb. 

364.  Where  an  indictment  is  found 
for  winning  a  certain  sum  of  money; 
held  that  the  prosecution  might  prove 
the  winning  of  a  smaller.  Parsons  v. 
the  State,  2  Carter,  (Ind.)  499. 

365.  A  copy  of  a  forged  bill  with 
the  deposition  of  the  person  in  whose 
hands  the  bill  is,  is  not  competent  evi- 
dence where  the  bill  itself  is  not  pro- 
duced.    Smith  v.  HoUbrook,  2  Root  45. 

366.  On  an  indictment  for  forgery, 
persons  of  skill  can  be  called  in  to  tes- 
tify as  to  the  genuineness  of  any  bank- 
note, Ac,  but  they  need  not  testify  to 
the  genuineness  of  the  signatures. 
Johnson  v.  State,  2  Carter  652. 

367.  While  on  a  trial  for  passing 
counterfeit  bank-notes,  the  prisoner  ap- 
peared clearly  to  have  been  confeder- 
ated with  one  L.  in  passing  them,  and 
to  have  been  present  when  L.  passed 
such  notes,  and  the  notes  so  passed  by 
L.  were  produced  in  evidence  against 
the  prisoner  as  admissible  ;  held  that 
they  were  evidence.  Martin's  case,  2 
Leigh  745. 

368.  In  a  prosecution  for  forging  and 
delivering  bank-notes,  proof  of  the  fact 
of  forging  a  large  quantity,  and  the 
delivering  of  one  note  having  been  giv- 
en, parol  evidence  was  admitted  of  the 
contents  of  a  letter  to  an  accomplice 
from  the  defendant,  on  the  subject  of 
counterfeit  notes,  for  which  the  accom- 
plice could  not  account,  and  had  not 
searched,  but  believed  he  had  lost  U. 
States  v.  Doebler,  1  Bald.  519. 

369.  It  will  be  presumed  that  an  ao 
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complice  would  destroy  a  letter  which 
is  not  necessary;  to  produce  it  would 
implicate  him,  and  no  search  is  neces- 
sary before  admitting  secondary  evi- 
dence,   lb. 

370.  And  if  the  letter  to  which  it  is 
an  answer  is  in  the  hands  of  the  de- 
fendant, it  is  not  necessary  to  give  no- 
tice to  the  defendant  to  produce  it  be- 
fore evidence  is  given  of  the  contents 
of  such  answer.    lb. 

371.  In  an  indictment  for  forgery,  it 
is  not  necessary  to  give  notice  to  pro- 
duce a  paper  in  the  hands  of  the  de- 
fendant, or  an  accomplice,  or  a  third 
person,  so  as  to  protect  the  defendant, 
or  give  notice  that  evidence  of  its  con- 
tents will  be  offered  at  the  trial,  though 

f     such  paper  is  not  the  subject  of  the  in- 
'     dictment    lb. 

372.  Where  a  defendant  is  indicted 
for  passing  counterfeit  bank-bills,  evi- 
dence of  the  defendant's  conduct  at  the 
time,  and  in  passing  other  bills  near  the 
same  time,  is  competent  to  show  a 
knowledge  that  the  bills  were  counter- 
feit.   State  v.  Van  Heuten,  2  Penn.  672. 

378.  Where  on  information  for  ut- 
tering and  passing  a  counterfeit  bill,  it 
was  held  that  parol  evidence  was  com- 
petent to  show  that  the  person  whose 
name  appeared  on  such  bill  as  presi- 
dent, was  president  of  the  bank  by 
which  the  same  purported  to  be  issued, 
State  v.  Smith,  5  Day  175,  and  held  that 
evidence  of  the  declarations  and  acts  of 
the  prisoner,  tending  to  show  his 
knowledge  that  the  bill  was  cpunter- 
feit,  was  admissible.    lb. 

374.  On  a  trial  for  forgery  of  a  bank- 
note against  one,  the  prosecutor,  after 
laying  a  foundation  by  proof  for  con- 
necting the  prisoner  with  other  persons 
in  the  general  transactions,  may  offer 
evidence  that  different  parts  of  the  ma- 
chine employed  in  the  counterfeiting, 
were  found  in  possession  of  other  per- 
sons respectively  :  but  with  respect  to 
the  effect  of  such  evidence  and  the 
fact,  the  jury  must  decide.  U.  States 
v.  Craig,  4  Wash.  C.  C.  729. 

375.  The  ^possession  of  other  coun- 
terfeit paper  by  the  defendant,  or  a 
confederate,  at'  the  time  of  passing  the 
counterfeit  notes,  is  admissible  as  evi- 
dence of  the  scienter.  U.  States  v. 
ARtcheU,  1  Bald.  366. 


376.  On  the  trial  of  a  person  charged 
with  passing  counterfeit  bank-notes,  it 
is  competent  to  prove  he  has  passed 
other  counterfeit  paper,  without  pro- 
ducing it,  if  it  be  out  of  the  jurisdic- 
tion of  the  Court.  Reed  v.  State,  15 
Ohio  217. 

377.  On  trials  for  forgery,  the  pos- 
session of  coining  instruments  may  be 
given  in  evidence  against  the  prisoner 
to  prove  the  scienter.  State  v.  Antonio, 
3  Brev.  562. 

378.  In  a  case  of  forgery  it  is  com- 
petent to  prove  that  the  writing  was 
actually  passed,  for  the  purpose  of  es- 
tablishing the  fraudulent  intent  with 
which  it  was  made.  Haskins  v.  State, 
11  Geo.  92 

379.  It  is  certainly  true,  as  a  gene- 
ral rule,  that  evidence  of  other  trans- 
actions than  those  charged  in  the  in- 
dictment cannot  be  received  ;  but 
where  knowledge  constitutes  an  essen- 
tial ingredient  in  the  guilt,  this  rule  is 
relaxed.  In  such  cases,  transactions 
of  a  like  kind  with  those  charged  in 
the  indictment,  may  bo  given  in  evi- 
dence ;  therefore,  in  case  of  an  indict- 
ment for  forgery,  it  was  clearly  com- 
petent to  prove  the  passing  of  two 
pieces  similar  to  those  described  in  the 
indictment  in  a  gambling-house;  and  if 
competent  to  prove  they  were  passed 
by  the  defendant,  it  was  necessary  to 
state  the  circumstances  under  which 
they  were  passed,  so  as  to  enable  the 
jury  to  judge  of  the  guilty  knowledge. 
If  the  witness  had  been  permitted  to 
state  only,  that  he  had  received  these 
two  pieces  from  the  defendant,  without 
explaining  in  what  way,  or  under  what 
circumstances,  the  jury  would  have 
been  less  able  to  draw  the  inferences 
upon  which  to  found  their  verdict. 
Powers  v.  State,  9  Humph.  274. 

380.  On  the  trial  of  an  indictment 
for  forgery,  charged  in  the  first  count 
to  have  been  committed  by  the  accus- 
ed, by  having  in  his  possession  a. 
forged  bank-note,  purporting  to  have 
been  issued  by  a  certain  banking  asso- 
ciation, with  intent  to  utter  the  same, 
and  in  the  second  count,  with  uttering 
and  publishing  such  notice,  it  is  com- 
petent to  prove,  by  parol,  that  there  is 
such  an  institution  in  existence,  doing 
business  in  this  State,  without  offering 
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in  evidence  the  articles  of  association, 
nnder  which  such  bank  was  organized. 
Dennis  v.  the  People,  1  Parker's  Crim. 
R.  469. 

381.  Where  the  paper  with  these 
unessential  marks  and  writings  is 
offered  in  evidence,  for  the  purpose  of 
sustaining  the  prosecution  for  the 
forgery  of  the  note,  there  will  be  no 
valid  objection  on  the  ground  of  vari- 
ance between  the  proofs  and  the 
charges  laid  in  the  indictment.  Perkins 
v.  Com.,  7  Gratt.  651. 

382.  An  accused,  being  in  posses- 
sion of  the  forged  order  drawn  in  his  own 
favor,  were  facts  constituting  complete 
proof  that,  either  by  himself,  or  by  false 
conspiracy  with  others,  he  forged  or 
assented  to  the  forgery  of  the  instru- 
ment; that  he  either  did  the  act  or 
caused  it  to  be  done,  until  he  showed 
the  actual  perpetrator,  and  that  he 
himself  was  not  privy.    lb. 

383.  Where,  upon  the  trial  of  a 
prisoner  for  forgery,  in  passing  a 
counterfeit  bank-bill,  the  Court  allowed 
a  witness  to  mention,  in  answer  to  a 
question  of  the  prosecuting  attorney, 
the  names  of  persons  who  were  com- 
petent judges  of  the  genuineness  of 
bank-bills  ;  held  that  this  was  proper. 
McCartney  v.  the  State,  3  Ind.  353. 

384.  Upon  the  trial  of  such  an  in- 
dictment, the  State  may  show,  in  order 
to  prove  the  defendant's  criminal  intent, 
that,  about  the  time  the  bill  was  passed, 
he  uttered  other  counterfeit  bills  on  the 
same  J>ank  and  other  banks  ;  and  the 
fact  that  indictments  against  the  de- 
fendant are  pending,  or  have  been  tried, 
for  the  passing  of  such  other  notes, 
will  not  affect  the  admissibility  of  such 
proof.     lb. 

385.  The  State  may  also  show  what 
the  defendant  said  at  the  time  of 
passing  the  bill  described  in  the  indict- 
ment, in  regard  to  it.    lb. 

386.  Where,  at  the  trial  upon  such 
an  indictment,  the  Court  instructed 
the  jury  that  if  they  were  satisfied 
that  the  defendant  uttered  in  payment 
and  put  away  the  note  described  in 
the  indictment,  that  it  was  forged  and 
false,  and  that  the  defendant  knew  it 
to  be  so,  and  put  it  upon  the  person 
named  in  the  indictment,  with  intent  to 
defraud  him,  no  other  proof  of  the  ex- 


istence of  the  bank  upon  which  it  pur- 
ported to  be,  was  necessary  ;  held  that 
the  instruction  was  proper.    lb. 


VI.  Witnesses  competent  to  Testify  in 
Cases  of  Forgery. 

387.  Where  a  witness  for  some  years 
previous  was  much  in  the  habit  of 
receiving  and  paying  away  notes  of  a 
particular  bank,  he  is  competent  to 
prove  the  genuineness  or  forgery  of  a 
note  on  that  bank,  though  he  has  never 
seen  the  president  or  cashier  write,  and 
never  had  a  letter  from  them.  The 
State  v.  Chandler,  3  Hawks  393  ;  but 
see  the  State  v.  Alle*,  1  Hawks  6.  \ 

388.  In  a  prosecution  for  forgery,      * 
the  person  whose  name  is  alleged  to 
have  been  forged  is  not  a  competent 
witness  to  establish  the  forgery.   State 

v.  Whitten,  1  Hill  S.  C.  100. 

389.  Experts  who  never  saw  the 
officers  of  a  bank  write,  may  be  intro- 
duced to  prove  the  note  counterfeit. 
Farringto*  v.  State,  10  Ohio  354  ;  May 
v.  State,  14  Ohio  461. 

390.  The  alleged  maker  of  a  forged 
note  is  a  competent  witness  to  prove 
the  forgery,  but  the  bona  fide  endorser 
of  sueh  a  note,  unless  be  has  paid  such 
note,  cannot  be  admitted  as  a  witness. 
Retpublica  v.  Ross,  2  Yeates  1  S.  C.;  2 
Dall.  239. 

391.  The  promiser  of  a  note  which 
is  alleged  to  have  been  forged  cannot 
be  a  witness  in  support  of  the  indict- 
ment for  forgery,  being  a  party  ag- 
grieved, under  the  Vermont  statute  for 
the  punishment  of  high  crimes  and  mis- 
demeanors. State  v.  A.  W.,  1  Tyler 
260. 

'  392.  The  cashier  of  the  bank  from 
which  the  forged  bill  purports  to  come, 
is  competent  to  testify  to  the  forgery. 
Commonwealth  v.  Read,  Thacher's  Crim. 
Cas.  180. 

393.  A  judgment  was  obtained  be- 
fore a  justice  of  the  peace  against  A. 
and  his  surety  B.  B.  paid  a  part  of  the 
judgment,  and  took  the  constable's 
receipt,  which  receipt  he  fraudulently 
altered  so  as  to  make  the  sum  larger. 
Afterwards  A.  settled  with  B.,  and  re- 
paid  him  what  appeared  by  the  receipt 
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to  have  been  paid  by  B.;  held  that  on 
an  indictment  against  B.  for  the  for- 
gery, A.  was  a  competent  witness  for 
the  State.  State  v.  Bateman,  3  Iredell's 
R.  474. 

394.  On  an  indictment  for  passing  a 
forged  bank-note,  a  witness  is  compe- 
tent to  prove  that  the  note  was  counter- 
feit who  had  for  ten  years  been  em- 
ployed as  cashier  of  a  bank,  who  in  that 
capacity  had  received  and  passed 
away  a  great  number  of  the  notes  of 
this  bank,  without  ever  having  had  one 
returned  as  a  counterfeit,  and  who  swore 
that  he  believed  he  could  readily  dis- 
tinguish between  a  genuine  and  a 
counterfeit  note,  not  only  from  the 
hand-writing  of   the   signatures,    but 

|  also  from  the  paper,  engraving,  and 
general  appearance  of  the  note.  State 
v.  Harris,  5  Iredell's  R.  287. 

395.  The  person  whose  instrument  is 
alleged  to  be  forged  is  not  a  competent 
witness  to  prove  the  forgery,  unless  the 
instrument  said  to  be  forged  is  produc- 
ed at  the  trial.  Commonwealth  v.  Hutchin- 
son, 1  Mass.  7. 

396.  In  a  prosecution  for  forgery,  the 
person  whose  name  is  charged  to  be 
forged  is  a  competent  witness  to  prove 
that  fact.  It  is  not  necessary  for  the 
prosecution  to  call  the  alleged  sub- 
scribing witness.  Simmons  v.  Statef  7 
0.  Rep.  116. 

397.  Upon  the  trial  of  an  indictment 
for  passing  a  forged  instrument,  when 
the  instrument  alleged  to  have  been 
forged  has  been  secreted  to  protect  the 
offender,  the  person  whose  name  is 
charged  to  have  been  forged,  and  who 
has  seen  and  copied  the  instrument,  is 
a  competent  witness  to  prove  the 
instrument  forged,  Ac.  The  production 
of  the  instrument  itself  will  be  dis- 

emsed  with.     Commonwealth  v.  Snell,  3 
ass.  Rep.  82  ;  State  v.  Phelps,  11  Vt. 
116. 

398.  A  check,  in  the  name  of  B.,  on 
'  the  bank,  was  passed  by  C.  to  D.,  who 

received  the  money  and  remitted  it  to 
C,  as  his  agent.  The  check  was  sub- 
sequently found  out  to  be  a  forgery, 
and  the  bank  got  possession  of  the 
money  before  it  reached  the  hands  of 
C.  On  an  indictment  for  the  forgery, 
B.  was  held  to  be  a  competent  witness 
to  show  the  forgery,  he  having  re- 
15 


ceived  a  release  from  the  bank,  and 
that  he  was  not  answerable  to  C.  for 
the  money  even  if  the  check  were  gen- 
uine, the  bank  having  acted  without 
his  direction.  People  v.  Howell,  4  John. 
296. 

399.  The  ground  on  which  the  prose- 
cutor is  admissible  as  a  competent 
witness  in  a  case  of  forgery  is,  that 
though  he  may  be  interested  in  the  ques- 
tion, he  is  not  interested  in  tho  event 
of  the  suit,  because  the  verdict  and 
judgment  in  such  suit  could  not  be 
given  in  evidence  in  the  suit  against 
the  prosecutor,  and  he  will  not  gain  or 
lose  by  its  event ;  and  this  is  equally 
true,  whether  the  civil  action  were  com- 
menced by  the  defendant  against  the 
prosecutor  before  the  indictment,  or 
whether  such  action  remained  to  be 
commenced  afterwards.  Com.  v.  Peck, 
1  Mete.  Rep.  428. 

400.  A  witness  who  had  never  seen 
a  person  write,  nor  received  letters 
from  him,  and  who  hath  no  knowledge 
of  his  hand-writing  but  that  derived 
from  having  received  bank-notes,  in 
the  course  of  business,  which  purported 
to  be  signed  by  the  person  as  the  pres- 
ident of  the  bank,  and  were  reputed 
to  be  genuine,  is  incompetent  to  prove 
his  hand-writing,  or  to  prove  that  a 
bank-note,  purporting  to  be  signed  by 
him,  is  counterfeit ;  at  least,  unless  the 
ordinary  occupation  of  the  witness  is 
such  as  to  render  it  probable  that  he 
has  received  and  passed  large  sumfc,  so 
as  to  become  a  skilful  judge,  and  unless 
it  appear  that  he  has  actually  passed 
them  so  long  ago  as  to  allow  time  for 
the  return  of  them  if  spurious.  State  v. 
AUen,  1  Hawks'  R.  6. 

401.  The  modes  of  proving  hand- 
writing are,  by  the  evidence  of  those, 
1st.  Who  have  seen  the  person  write, 
which  is  most  certain.  2d.  Who,  in 
course  of  correspondence,  have  received 
pertinent  answers,  or  other  letters,  of 
such  a  nature  as  renders  it  highly  prob- 
able that  they  were  written  by  the 
person.  3d.  Who  have  inspected  and 
become  acquainted  with  ancient  au- 
thentic documents  which  bear  the  sig- 
nature of  the  person,     lb. 

402.  And  hence  it  seems,  that  a  wit- 
ness, having  no  knowledge  of  the  hand- 
writing of  a  person  but  that  derived 
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from  the  signatures  to  the  bank-notes, 
who  is  a  banker,  and,  in  that  character, 
has  habitually,  for  several  years,  re- 
ceived and  paid  away  large  sums  in 
such  notes,  which  he  believed  to  be 
genuine,  and  were  so  reputed,  is  com- 
petent to  prove  that  a  note,  purporting 
to  be  a  bank-note,  and  to  be  signed  by 
the  same  person,  was  not  signed  by 
him,  and  is  counterfeit,     lb. 


VII,    Evidence  necessary  to   support 

THE   CHARGE   OF   FORGERY. 

403.  On  a  criminal  trial  for  forgery 
of  a  check  on  a  bank,  where  there  is 
proof  rendering  it  highly  probable  that 
the  original  paper  has  been  lost  or  de- 
stroyed, though  this  was  not  done  by 
the  accused,  or  by  his  procurement, 
secondary  evidence  of  the  contents, 
character,  and  description  of  the  paper, 
is  competent  to  sustain  the  prosecution. 
Pendleton's  case,  4  Leigh  694. 

404.  Where  the  intent  is  charged  to 
have  been  to  defraud  the  bank  purport- 
ing to  have  issued  the  notes,  the  bank 
must  be  proven  to  be  a  real  body,  ca- 
pable of  being  defrauded.  People  v. 
Peabody,  25  Wend.  473. 

405.  An  indictment  for  the  forgery  of 
an  order  for  $48,  is  not  sustained  by  an 
order  offered  in  evidence  for  $49.  The 
State  v.  Handy,  2  App.  81. 

406.  In  Pennsylvania,  an  indictment 
for  forgery  charges  the  word  birch  to 
have  been  altered  to  batch,  by  erasing 
the  letters  ire  and  inserting  the  letters 
ate ;  it  will  be  sustained  by  evidence 
of  the  erasure  of  ir  and  substitution  of 
at.    State  v.  Rowley,  Bryt.  76. 

407.  Where  an  indictment  for  forgery 
contains  an  allegation  that  the  act  was 
done  with  intent  to  defraud  A.  B.,  the 
Court  held  that  the  intent  to  defraud 
A.B.  was  material,  and  must  be  proved. 
Com.  v.  Whitney,  Thacher's  Crim.  Cas. 
588. 

408.  The  offence  of  attempting  to 
pass  a  forged  piece,  is  fully  made  out, 
if  it  is  shown  that  the  attempt  was 
made  by  the  agent  of  the  prisoner,  em- 
ployed by  him.  United  States  v.  Mor- 
row, 4  Washington's  R.  733. 

409.  Where  a  prisoner  was  indicted 


for  altering  an  order  in  writing  for 
money  payable  to  the  defendant,  and 
the  evidence  was  his  confession  that 
another  did  it,  the  defendant  knowing 
and  assenting  to  it ;  it  was  held  suffi- 
cient to  warrant  a  conviction.  Com.  v. 
Parmenter,  5  Pick.  279. 

410.  Where  the  defendant  is  charged 
with  having  forged  a  promissory  note, 
described  in  the  indictment  as  a  note 
without  a  seal,  the  indictment  will  not 
be  supported  by  evidence  tending  to 
prove  that  the  defendant  had  commit- 
ted forgery  under  a  seal,  and  it  is  error 
in  the  Court  to  admit  such  evidence  in 
proof  of  the  charge.  Hart  v.  State,  20 
Ohio,  R.  49. 

411.  Where  an  indictment  is  founded 
on  the  Rev.  Stat.  c.  127,  it  is  sufficient 
to  allege,  that  the  defendant  "  had  in 
his  possession  a  piece  of  false  and  coun- 
terfeit coin,  counterfeited  in  the  simili- 
tude of  the  good  and  legal  silver  coin, 
current  in  mis  Commonwealth  by  the 
laws  and  usages  thereof,  called  a  dol- 
lar, with  intent  to  pass  the  same  as 
true,  knowing  the  same  to  be  false  and 
counterfeit,"  without  giving  any  further 
description  of  the  dollar  ;  and  in  such 
case  would  be  supported  by  proof  that 
the  defendant  had  in  his  possession  a 
coin  counterfeited  in  the  similitude  of 
a  Mexican  dollar,  with  such  intent  and 
knowledge.  Com.  v.  Stearns,  10  Mete. 
R.  256. 

412.  And  such  knowledge  may  be 
established,  by  evidence  that  the  de- 
fendant previously  passed  similar  coun- 
terfeit coins,  although  an  indictment  is 
pending  against  him  for  such  passing. 
lb. 

413.  Where  the  testimony  was  that 
the  defendant  passed  a  bank-note,  and 
that  the  note  was  fictitious  :  that  he 
gave  different  accounts  as  to  the  person 
from  whom  he  received  it,  and  did  not 
attempt,  upon  trial,  to  explain  ;  held 
that  such  testimony  was  sufficient  to 
sustain  a  verdict  of  guilty.  Perdue  v. 
State,  2  Humph.  494. 

414.  It  is  a  question  for  the  jury  to 
decide,  as  to  defendant's  knowledge 
of  the  spuriousness  of  the  bank-note. 
lb. 

415.  On  an  indictment  for  having  in 
possession  false  and  counterfeit  bills 
on  a  foreign  bank,  with  intent  to  bar- 
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ter,  &c.,the  State  is  not  bound  to  prove 
it  to  be  an  incorporated  bank  by  the 
production  of  its  charter.  Sasser  v. 
State,  13th  Ohio  R.  453. 

416.  Possession  of  such  bills,  with 
intent  to  barter  or  dispose  thereof  for 
the  benefit  of  another,  is  within  the 
statute.     lb. 

417.  Proof  of  uttering  and  publish- 
ing counterfeit  bank-notes  as  true  and 
genuine,  will  not  sustain  an  indictment 
under  the  29th  section  of  the  statute, 
for  selling  and  bartering  such  notes. 
Vamvalktnburg  v.  State,  11  0.  R.  404. 

418.  Where  the  notes  are  charged  to 
be  counterfeited  by  the  prisoner,  with 
intent  to  defraud  the  Bank  of  the 
United  States,  or  any  person,  it  is  not 
necessary  to  the  conviction  of  the  ac- 
cused that  these  facts  should  be  estab- 
lished by  positive  proof ;  circumstan- 
tial evidence  is  sufficient,  if  it  be  such 
as  to  satisfy  the  minds  of  the  jury  of 
the  existence  of  the  facts  which  it  is 
intended  to  prove.  United  States  v. 
Moses,  4  Wash.  R.  726. 

419.  Where  an  indictment  is  found, 
under  sections  4  and  5,  ch.  216,  R.  S., 
for  counterfeiting  or  passing  a  bank- 
bill,  purporting  to  be  issued  by  any 
bank,  the  existence  of  the  bank  need 
not  be  proved.  State  v.  Hayden,  15  N. 
H.,  R.  355. 

420.  In  order  to  constitute  the  of- 
fence %f  having  a  counterfeit  bank- 
note in  possession,  three  facts  must  con- 
spire, and  have  to  be  proved  by  the 
prosecution  :  1,  the  possession  of  the 
bank-bill  ;  2,  the  knowledge  of  its  be- 
ing counterfeit ;  and  3,  the  intention  to 
pass  it,  with  a  view  to  defraud.  JETar- 
lan  v.  People,  1  Doug.  207. 

421.  WTiere  the  accused  is  charged 
with  having  "  forged  and  counterfeited 
a  certain  order  for  the  payment  of 
money,  purporting  to  be  made  and 
drawn  by  Eaton  Clark  and  Isaac  Somes, 
selectmen  of  the  town  of  M.;"  it  was 
held  unnecessary  to  sustain  the  indict- 
ment, to  prove  that  those  men  were  in 
fact  selectmen  of  the  town.  State  v. 
Flye,  26  Me.  812. 

422.  On  an  indictment  for  the  forgery 
of  an  order,  it  is  necessary  that  the 
order  should  import  that  the  persons  in 
whose  names  it  was  made,  have  a 
disposing  power  over  the  subject  of  the 


order,  or  that  it  should  be  proved  that 
the  persons  in  whose  names  it  was 
made,  had  such  power.    lb. 

423.  Where  an  indictment  charged 
in  the  first  count,  the  prisoner  with  pass- 
ing as  true  a  counterfeited  promissory 
note,  and  described  the  note,  which  pur- 
ported to  be  issued  by  the  Globe  Bank 
of  New  York ;  it  was  held  that  such 
indictment  was  founded  on  the  2d  sec- 
tion of  chap.  216,  R.  S.,  for  passing  a 
counterfeited  promissory  note,  and 
was  not  an  indictment  found  under  the 
5th  section,  for  passing  a  counterfeit 
bank-bill ;  that  the  two  offences  sub- 
jected the  offender  to  different  punish- 
ments, and  were  distinct ;  and  that  the 
evidence  did  not  prove  the  offence  laid 
in  the  first  count.  State  v.  Hayden,  15 
N.  H.  355. 

424.  In  the  second  count  of  the  in- 
dictment, the  prisoner  is  charged  with 
passing,  and  using  as  true,  a  false, 
forged,  and  counterfeited  writing,  pur- 
porting to  contain  evidence  of  a  debt, 
contract,  and  promise,  and  the  writing 
is  described  as  issued  by  the  Globe 
Bank  of  New  York  ;  this  count  was 
founded  upon  sec.  1,  ch/216,  R.  S.,  which 
imposes  a  penalty  for  falsely  making, 
&c,  any  writing  purporting  to  contain 
evidence  of  the  existence  of  any  debt, 
&c,  while  it  should  have  been  founded 
on  the  5th  section  of  the  act.     lb. 

425.  A  person  indicted  for  having  in 
in  his  possession  a  counterfeit  bank- 
note for  the  purpose  of  selling,  barter- 
ing, or  disposing  of  the  same,  cannot 
be  convicted  by  proof,  of  having  in  pos- 
session such  note  with  intent  to  pass 
the  same  to  an  innocent  person  as  true 
and  genuine.  Hutchins  v.  State,  18 
O.  198. 

426.  In  Ohio,  the  22d,  29th,  and  32d 
sections  of  the  act  for  punishment  of 
crime  respecting  counterfeit  bank- 
notes, are  different  and  distinct  offences, 
and  proof  of  the  one  will  not  support 
an  indictment  for  either  of  the  others. 
lb. 

427.  If  an  instrument,  from  its  face, 
purports  to  have  been  made  in  Charles- 
ton, S.  C,  and  it  is  proved  the  prisoner, 
at  its  date,  was  there,  and  had  the 
same  in  his  possession,  it  is  sufficient 
evidence  to  show  that  it  was  made 
there.     State  v.  Jones,  1  McMullan  236. 
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428.  Where  defendant  was  indicted 
for  counterfeiting  a  bill  of  an  incorpo- 
rated bank,  incorporated  by  the  name 
of  "  The  President  and  Directors  of  the 
Bank  of  South  Carolina  f  the  bill  pro- 
duced was  of  "The  Bank  of  South 
Carolina  f  it  was  held  that  the  evi- 
dence did  not  support  the  indictment 
State  v.  Waters,  3  Brevard  507  ;  lb.,  2 
Const.  R.  669. 

429.  In  a  prosecution  for  forgery,  the 
forged  note  being  seen  in  the  hands  of 
the  defendant,  in  the  county  in  which 
the  forgery  is  charged  to  have  been 
committed,  is,  in  the  absence  of  all 
proof  of  the  place  where,  and  the  per- 
son by  whom  the  note  was  actually 
forged,  sufficient  evidence  to  justify  a 
conviction.  Stale  v.  Morgan,  2  Dev.  & 
Batt.  Rep.  348. 

430.  On  an  indictment  for  having  ten 
counterfeit  bills  in  his  possession,  it  is 
essential  to  the  conviction  of  the  ac- 
cused, not  onlv  that  he  shall  have  had 
the  ten  bills  in  his  possession  on  the 
same  day,  but  at  the  same  moment. 
Edwards  v.  Com.,  19  Pick.  124. 

431.  Where  a  defendant  was  indict- 
ed for  passing  a  forged  promissory  note 
as  true,  purporting  to  be  made  by  A., 
payable  to  B.  or  order,  evidence  of  the 
uttering  of  such  note,  with  the  endorse- 
ment of  B.'s  name  on  the  back  thereof, 
was  held  to  sustain  the  indictment. 
Com.  v.  Adams,  7  Mete.  50. 

432.  On  a  charge  of  uttering  and 
publishing  a  promissory  note,  with  the 
names  of  several  individuals  upon  it  as 
endorsers,  all  which  endorsements  are 
charged  to  be  forged,  it  is  not  necessary 
for  the  purpose  of  sustaining  the  indict- 
ment, to  prove  all  the  endorsements  to 
be  forgeries  ;  it  is  enough  that  one  or 
more  are  proven  to  be  forgeries.  Peo- 
ple v.  Ralhbone,  21  Wend.  509. 

433.  Where  the  charge  is,  the  false 
making  of  a  note,  Ac,  but  the  count 
also  sets  out  a  written  recommendation 
of  the  solvency  it  makes,  without  any 
allegation  in  respect  thereto,  the  de- 
fendant may  be  found  guilty  by  proof 
of  the  forgery  of  the  note,  although  no 
evidence  is  adduced  as  to  the  recom- 
mendation. State  v.  Givens,  5  Ala. 
141. 

434.  On  an  indictment  in  the  State 
of  New  York  against  a  prisoner,  for 


having  in  his  possession,  with  intent  to 
pass,  bank-notes  purporting  to  have  been 
issued  by  a  banking  corporation  of  a 
State,  other  than  that  of  New  York,  it 
is  not  necessary  to  prove  that  there  is 
in  fact  such  a  corporation  in  existence; 
at  all  events,  proof  of  the  most  general 
character  of  its  existence  is  sufficient. 
People  v.  Davis,  21  Wend.  309. 

435.  Where  a  direct  charge  rests  for 
its  truth  upon  the  testimony  of  accom- 
plices, such  proof  is  sufficient  to  convict, 
if  it  be  .corroborated  by  the  evidence  of 
credible  witnesses,  although  such  evi- 
dence has  only  an  indirect  tendency  to 
establish  the  commission  of  the  particu- 
lar offence  alleged  ;  as,  where  the  testi- 
mony of  the  accomplices  fixes  upon 
the  defendant  the  charge  of  having  in 
his  possession  counterfeit  bills,  with 
.the  intent  to  pass,  and  the  proof,  by 
the  unimpeached  witnesses,  shows  that 
the  defendant  was  possessed  of  a  press 
and  plates  used  in  making  counterfeit 
impressions  of  bank-bills.  The  con- 
firmation of  the  accomplices  must,  how- 
ever, be  of  some  fact  or  facts  which  go 
to  fix  the  guilt  of  the  defendant.     lb. 

436.  On  a  trial  for  passing  counter- 
feit bank-notes,  it  need  not  be  proved 
that  the  notes  are  counterfeit,  by  an  of- 
ficer of  the  bank.  Martin's  case,  2 
Leigh  745. 

437.  Upon  a  criminal  prosecution  for 
forgery  of  a  written  instrument,  the 
Commonwealth  may,  without  producing 
as  a  witness  the  party  by  whom  the 
instrument  purports  to  be  signed,  and 
without  accounting  for  his  absence, 
show  that  the  instrument  is  not  genu- 
ine, by  the  testimony  of  other  wit- 
nesses ;  such  evidence  being  in  its 
nature  secondary  to  that  of  the  party 
whose  signature  is  in  question.  Foulk- 
er9s  case,  2  Robinson  836. 

438.  To  make  out  a  conviction  for 
uttering  or  passing  counterfeit  paper, 
the  defendant  must  have  been  present 
at  the  act,  privy  to  it,  or  aiding,  con- 
senting, or  procuring  it  to  be  done. 
U.  S.  v.  MitcheU,  1  Bald.  366. 

439.  Where  the  defendant  was  charg- 
ed with  knowingly  retaining  in  his 
possession  certain  dies  and  plates,  and 
other  apparatus  and  instruments,  made 
use  of  in  forgine,  &c,  it  was  held  that 
the  words    "other  apparatus  and  in- 
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struments,"  in  the  indictment,  were 
surplusage.  Held  that  to  convict  the 
defendant,  it  must  be  proved  that  he 
knowingly  retained  in  his  possession 
some  instrument  named  in  the  indict- 
ment People  v.  State,  6  Blackf.'s  Rep. 
95. 

440.  Proof  of  the  passing  in  pay- 
ment, of  base  metal  in  the  likeness  or 
similitude  of  gold,  will  not  support 
the  charge  in  an  indictment  of  pass- 
ing in  payment,  "  counterfeit  gold 
coin."    Rouse  v.  State,  4  Ga.  136. 

441.  Where  an  indictment  was  found 
for  passing  counterfeit  coin,  it  was 
held  that  the  averment  that  it  was 
passed  to  a  particular  person,  was 
material,  and  that  the  Christian  name 
of  the  individual  must  be  proved  as 
charged  ;  and  where  he  was  called  Eli 
Clemens,  in  the  indictment,  and  there 
was  no  proof  that  hi 8  Christian  name  was 
Eli ;  it  was  held  that  it  was  error  to  in- 
struct the  jury  that  they  might  infer 
from  the  testimony  that  his  name  was 
Eli.     Gabe  v.  State,  1  Eng.  519. 

442.  Under  an  indictment  for  for- 
gery, there  need  not  be  a  literal  corre- 
spondence between  the  instrument  de- 
scribed in  the  indictment  and  that  given 
in  evidence  at  the  trial ;  if  the  corre- 
spondence is  such  as  will  prevent  the 
accused  from  being  a  second  time  put 
in  jeopardy  for  the  same  cause,  should 
he  be  acquitted,  or  from  being  a  second 
time  punished  if  he  be  convicted,  it  is 
enough.     Butler  v.  State,  22  Ala.  43. 


VIII.  Miscellaneous. 

443.  Passing  a  paper,  is  giving  it 
away  in  payment  or  exchange.  Utter- 
ing it  is  an  assertion  that  it  is  good, 
with  intention  to  pass  or  an  offer  to 
pass  it.     U.  S.  v.  Mitchell,  1  Bald.  366. 

444.  There  can  be  no  conviction 
upon  a  count  charging  an  intent  to 
defraud  a  person  or  corporation,  which 
has  no  existence,  for  nonentities  have 
no  rights  to  be  prejudiced  by  such  an 
act.     State  v.  Given*,  5  Ala.  747. 

445.  Under  the  Arkansas  statute  re- 
quiring the  name  of  the  prosecutor  to 
be  endorsed  upon  the  indictment,  or  a 
statement  respecting  the  testimony  to 


be  made  at  the  end  of  the  indictment, 
in  cases  of  trespass  upon  the  person 
or  property  of  another,  less  than  a 
felony,  held  that  passing  counterfeit 
coin  was  not  such  a  trespass  as  was 
contemplated.  Gabe  v.  State,  1  Eng. 
519. 

446.  Where  an  indictment  (set  forth 
in  the  record  of  the  finding  and  in 
the  entry  of  the  arraignment  as  an  in- 
dictment for  "forgery")  coutained  a 
count  for  forging  and  counterfeiting  a 
note,  and  a  count  for  feloniously  using 
and  employing  as  true  a  counterfeit 
note,  and  the  verdict  found  the  prisoner 
guilty  of  "  forgery,"  as  alleged  in  the 
indictment,  it  was  held  that  a  discharge 
must  be  entered  on  the  second  count. 
Page's  case,  9  Leigh  683. 

447%  A  demurrer  to  an  indictment 
for  forgery,  on  the  ground  of  a  vari- 
ance between  the  instrument  described 
therein,  and  that  given  in  evidence  at 
the  trial,  cannot  be  entertained  by  the 
Court,  unless  oyer  of  the  instrument  is 
craved.     Butler  v.  State,  22  Ala.  43. 

448.  Where  there  is  an  evident  am- 
biguity on  the  face  of  the  note  alleged 
to  have  been  forged,  arising  from  the 
use  of  words,  which  are  awkwardly, 
unskilfully,  or  designedly  inserted,  it 
is  the  duty  of  the  Court  to  examine  it, 
and  to  instruct  the  jury  as  to  how  it 
should  be  read.  Butler  v.  State,  22 
Ala.  43. 

449.  It  is  no  justification,  on  a  crim- 
inal trial  for  having  counterfeit  bills  in 
possession,  in  the  act  to  pass  them,  that 
the  bills  were  passed  at  a  gaming  table. 
Com.  v.  Perdval,  Thacher  Orim.  Cas. 
293. 

450.  On  the  trial  for  an  indictment 
for  passing  counterfeit  money,  the  jury 
should  be  satisfied  that  the  resemblance 
of  the  forged  to  the  genuine  piece  is 
such  as  might  deceive  a  person  exer- 
cising ordinary  caution.  U.  States  v. 
Morrow,  4  Wash.  0.  C.  733. 

451.  Intoxication  cannot  be  pleaded 
as  a  defence  in  an  indictment  for  pass- 
ing counterfeit  money,  if  the  defendant 
was  possessed  of  his  reason,  and  was 
capable  of  knowing  whether  the  note 
passed  by  him  was  good  or  bad.  U. 
States  v.  Roudenbusk  ,1  Bald.  514. 

'452.  In  a  case  of  forgery  in  the  Cir- 
cuit Court  of  the  "United  States,"  the 
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defendant  has  not  the  privilege  of 
presenting  challenges.  U.  States  v. 
Skive,  1  Bald.  510. 

-1 5c.  Where  an  indictment  is  present- 
ed ii.e  forgery,  held  that  a  variance  of 
a  letter  in  any  word  is  not  material, 
which  does  not  make  it  another  word, 
or  one  varying  in  sense  and  grammar. 
U.  States,  v.  Hinman,  1  Bald.  292. 
When  there  is  a  doubtful  case  it  will  be 
left  to  a  jury  to  find  whether  both  words 
are  the  same.  lb. 

454.  Where  a  party  was  convicted 
under  the  Massachusetts  statute  of 
1804,  c.  120,  §  2,  for  possessing  not  less 
than  ten  similar  counterfeit  bank-bills, 
with  intent  to  pass  them,  and  objected 
that  the  bills  being  of  different  dates 
were  not  similar,  the  objection  was  not 
sustained.  Commonwealth  v.  Whitmarsh, 
4  Pick.  233. 

455.  Where  a  note  is  passed  as  gen- 
uine, by  a  person  knowing  it  to  be 
forged,  the  law  infers  the  intent  to  de- 
fraud, because  it  is  the  natural  conse- 
quence of  the  act.  Com.  v.  Whitney, 
Thacher's  Crim.  Cas.  588. 

456.  In  a  case  of  forgery,  if  there 
was  not  an  actual  authority,  still  if  the 
defendant  had  fair  ground  to  consider 
that  he  had  authority  to  use  another's 
name,  that  would  negative  the  inten- 
tion to  defraud,  and  would  relieve  him 
from  the  imputation  of  guilt,  which 
arises  out  of  the  transaction.  Com.  v. 
Whitwy,  Thacher's  Crim.  Cas.  588. 

457.  With  regard  to  forgery,  the  Bank 
of  the  United  States  was  established 
by  a  law  of  Congress,  and  must  be 
considered  as  established  in  all  the 
States,  and  consequently  licensed  and 
authorized  by  law  as  a  bank  within 
the  Commonwealth  of  Mass.  Com.  v. 
Woodbury,  Thacher's  Crim.  Cas.  47. 

458.  Where  a  defendant  is  charged 
with  forging  a  bank-note,  "  purporting 
to  have  been  issued/'  Ac,  promising 
to  pay  ;  held  that  it  must  be  under- 
stood as  descriptive  of  a  bill,  purport- 
ing to  promise  as  well  as  purporting 
to  have  been  issued.  State  v.  Twitty, 
2  Hawks'  R.  449. 

459.  The  offence  of  forging  in  the 
county,  cannot  be  inferred  from  the 
fact  of  uttering  and  publishing  in  the 
county.  Com.  v.  Parmenter,  5  Pick.  219. 

460.  Where  the  check  was  made  and 


was  produced  at  Boston,  in  an  altered 
state,  and  the  prisoner  offered  no  ex- 
planation of  the  time  or  place  of  the 
alteration,  it  was  held  that  the  pre- 
sumption was,  that  the  alteration  was 
made  in  the  State  of  Massachusetts. 
United  States  v.  Brition,  2  Mason  464. 

461.  Charging  a  person  with  forging 
a  letter  without  saying  more,  does  not 
either  necessarily  or  according  to  the 
presumed  understanding  of  the  hearer, 
impute  a  criminal  offence.  The  import 
of  such  a  charge  is  at  least  as  ambi- 
guous and  indeterminate  as  that  of 
being  a  "  rogue  "  or  "  forsworn,"  and  for 
the  like  reasons  the  charge  that  a  letter 
had  been  "  written  "  by  one  person  "  to 
defraud"  another,  should  not  be  deemed 
actionable  slander  per  se,  and  especial- 
ly as  such  a  charge  does  not  import 
that  the  letter  was  not  in  the  name  of 
the  writer  himself.  Jackson  v.  Weisiger, 
2  Mon.  214. 

462.  Where  the  record  shows  that 
upon  the  trial  of  an  indictment  for  for- 
gery, the  prisoner's  counsel,  among 
other  things,  prayed  the  Court  to 
charge  the  jury,  that  if  they  were  sat- 
isfied the  note  offered  in  evidence  was 
a  false  note  of  a  bank,  company,  or  as- 
sociation actually  existing  in  the  State 
of  Illinois,  they  should  acquit  whether 
such  bank  or  company  was  chartered 
by  the  laws  of  that  State  or  not  This 
instruction  was  refused  by  the  Court, 
but  they  charged  the  jury  that  if  they 
found  the  note  one  of  an  existing  com- 
pany, known  to  the  prisoner  as  not  le- 
gally chartered  by  the  laws  of  Illinois, 
they  should  convict. .  Held  that  in  giv- 
ing this  charge  the  Court  below  were  in 
error.     Cahoon  v.  State,  8  Ohio  R.  537. 

463.  If  a  prisoner  is  guilty  in  fact  of 
forgery,  his  conviction  may  be  sustain- 
ed, either  under  the  acts  of  1736-'1,  the 
act  of  1801,  or  at  Common  Law.  State 
v.  Jones,  1  McMullan  236. 

464.  Where  a  party  was  indicted  for 
passing  and  having  in  his  possession 
for  the  purpose  of  passing,  forged  and 
counterfeited  bank-notes,  with  intent  to 
pass  and  with  intent  to  defraud  the  Bank 
of  Warsaw,  which  was  an  association 
formed  according  to  the  provisions  of 
the  general  banking  law,  and  the  ob- 
jection that  no  such  corporation  or  ar- 
tificial person  existed,  was  taken  on  the 
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trial  and  overruled  ;  it  was  held  an  er- 
ror, the  fact  appearing  by  a  bill  of  ex- 
ceptions that  the  conviction  was  er- 
roneous, and  the  judgment  was  set 
aside.     DeBote  v.  People,  1  Denio  9. 

465.  Where  on  the  trial  of  an  indict- 
ment for  forgery  the  case  had  been  sub- 
mitted to  the  jury,  and  they  had  retired 
to  consider  of  their  verdict,  they  re- 
turned into  court,  and  asked  the  Court 
to  instruct  them  as  to  whether  it  was 
necessary  that  they  should  be  satisfied 
that  the  prisoner  did  actually  and  per- 
sonally forge  the  paper  charged  in  the 
indictment,  in  order  to  his  conviction, 
and  the  Court  instructed  them  that 
either  the  actual  forgery  by  the  prison- 
er, or  his  actual  presence  aiding  and 
assisting  with  a  felonious  intent  when 
the  forged  instrument  was  made,  con- 
stituted the  offence  of  forgery  ;  it  was 
held  that  the  instruction  being  respons- 
ive to  the  inquiry  propounded  by  the 
jury,  even  if  it  was  an  abstract  propo- 
sition, yet  as  the  jury  asked  an  instruc- 
tion on  the  point,  and  the  instruction 
given  correctly  stated  the  law,  it  was 
no  ground  for  setting  aside  the  verdict, 
Perkins  v.  Com.,  7  Gratt.  651. 

466.  Where  an  information  was  made 
for  uttering  and  passing  a  counterfeit 
bill,  and  one  only  of  the  several  counts 
was  attempted  to  be  proved,  and  the 
jury*  found  a  general  verdict  of  guilty, 
it  was  held  that  such  finding  was  good, 
although  the  jury  omitted  to  find  the 
prisoner  not  guilty  as  to  the  counts  not 
proved.     State  v.  Smith,  5  Day  175. 

461.  On  the  trial  of  an  indictment 
for  forgery  in  the  second  degree,  un- 
der the  twenty-first  section  of  the  4  th 
article  of  the  act  concerning  crimes  and 
punishments,  the  jury  found  the  defend- 
ant guilty,  "  in  manner  and  form  as 
charged  in  the  within  indictment ;" 
held  that  as  under  this  indictment  the 
defendant  could  not  be  convicted  of 
any  inferior  degree  of  forgery,  it  was 
unnecessary  for  the  jury  to  specify  in 
their  verdict  of  what  degree  of  offence 
they  found  the  defendant  guilty.  State 
v.  Shoemaker,  1  Mo.  Rep.  177. 


FORMER   ACQUITTAL    AND   CON- 
VICTION. 
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Former  Trial  and  Conviction — Plra 
of,  when  a  Bar  to  a  Subsequent 
Prosecution. 


1.  Where  a  bill  of  indictment  for  an 
assault  and  battery  was  found  in  the 
Superior  Court  against  the  defendant, 
and  pending  the  same,  after  his  knowl- 
edge thereof,  and  before  his  arrest,  he 
procured  himself  to  be  indicted  for  the 
same  offence  in  the  County  Court,  and 
there  voluntarily  submitted  and  was 
fined  ;  held  that  the  conviction  in  the 
County  Court  was  a  good  defence  to 
the  indictment  in  the  Superior  Court. 
State  v.  Casey,  Busbee  N.  Car.  209. 

2.  A  plea  of  former  conviction  by  a 
Justice  of  the  Peace  for  an  assault  and 
battery,  interposed  to  an  indictment 
for  the  same  offence,  was  held  to  be 
good,  if  it  appeared  by  the  plea  and  re- 
cord of  conviction  that  the  offence  was 
the  same  for  which  be  had  been  tried, 
convicted,  and  punished,  and  that  the 
Justice  had  jurisdiction  over  that  df- 
fence  ;  and  it  was  held  that  the  defend- 
ant ought  not  to  be  held  again  to 
answer.  Commonwealth  v.  Croddard,  13 
Mass.  455. 

3.  Where  two  persons  are  wounded 
by  the  same  assault  and  battery,  and 
the  defendant  has  been  legally  con- 
victed before  a  competent  court  for  the 
assault  and  battery  committed  on  one 
of  them,  such  conviction  was  held  to 
be  a  bar  to  an  indictment  for  the  as- 
sault and  battery  committed  on  the 
other.     State  v.  Damon,  2  Tyler  387. 

4.  An  indictment  for  an  assault  and 
battery  upon  B.  having  been  found 
against  one,  and  a  conviction  had  upon 
it,  a  second  indictment  being  found 
against  the  same  defendant  and  others 
for  riot  and  beating  the  said  B.,  it  was 
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held  that  a  plea  of  the  former  convic- 
tion was  good  as  a  bar  to  the  second 
indictment.  Commonwealth  v.  Kinney, 
2  Virg.  Cas.  139. 

5.  A  conviction  and  punishment  for 
one  felony  is  a  discharge  of  all  prece- 
dent felonies,  not  capital,  and  a  de- 
fendant ought  not  to  be  arraigned  for 
such  precedent  felonies,  if  he  plead  the 
conviction  and  punishment  in  bar.  Cren- 
shaw v.  State,  1  Martin  &  Yerger  122. 

6.  In  Connecticut,  a  conviction  hav- 
ing been  obtained  upon  an  indictment 
for  an  attempt  to  commit  a  rape,  it  was 
held  to  be  a  good  plea  in  bar  to  an  in- 
dictment for  rape  ;  because  the  offence 
charged  in  the  first  indictment  was 
contained  in  that  alleged  in  the  second 
indictment.  State  v.  Shepard,  7  Conn, 
56. 

7.  Where  a  prisoner,  in  committing 
a  felony  not  capital,  at  the  same  time 
commits  a  capital  felony,  though  not 
intentional,  but  consequential  on  the 
felony  which  is  not  capital,  if  the  State 
thinks  proper  to  prosecute  for  the  less- 
er offence,  it  was  held  that  a  conviction 
for  the  lesser  offence  operated  as  a  bar 
to  an  indictment  for  the  capital  offence. 
State  v.  Cooper,  1  Green  362. 

8.  If  a  prisoner  be  tried  by  a  Justice 
of  the  Peace  on  a  charge  of  larceny, 
and  convicted  and  perform  the  sen- 
tence, such  conviction  and  performance 
of  the  sentence  by  the  prisoner  is  a  bar 
to  an  indictment  for  the  same  offence, 
although  the  proceedings  before  the 
Justice  were  erroneous,  and  might  have 
been  set  aside  for  error  ;  for  such  pro- 
ceedings must  be  considered  good 
until  the  same  are  reversed.  Common- 
wealth v.  Loud,  3  Metcalf  328. 

9.  In  Massachusetts,  a  conviction  or 
acquittal  on  an  indictment  under  sec. 
5,  ch.  126  of  the  *Rev.  St.,  would  be  a 
good  bar  to  a  second  indictment  for 
the  same  act,  alleging  it  with  the  ag- 
gravating circumstances  described  in 
the  3d  section  of  the  statute.  Common- 
wealth v.  Squire,  1  Metcalf  258. 

10.  Where  a  defendant  has  been  con- 
victed of  arson,  it  was  held  that  such 
conviction  could  be  pleaded  in  bar  of 
an  indictment  for  murder  which  was  a 
consequence  of  the  burning  for  which 
the  prisoner  was  convicted.  State  v. 
Cooper,  1  Green  361 . 


11.  A  conviction,  judgment,  and  ex- 
ecution upon  one  indictment  for  a 
felony  not  capital,  is  a  bar  to  all 
other  indictments  for  felonies  not  capi- 
tal committed  previous  to  such  convic- 
tion, judgment,  and  execution.  Cren- 
shaw v.  State,  1  Mart.  &  Yer.  122. 

12.  Where  commissioners  are  bound 
to  keep  the  streets  of  an  incorporated 
town  in  repair,  and  are  liable  to  an  in- 
dictment for  every  neglect  of  this  duty, 
if  two  or  more  of  the  streets  of  the  town 
are  out  of  repair  at  the  same  time,  and 
several  indictments  are  found,  a  con- 
viction on  one  of  such  indictments  is  a 
bar  to  all  of  the  others.  State  v.  Com- 
missioners, &c,  2  Murphy  371. 

13.  Where  an  indictment  contains 
several  counts,  all  relating  to  the  same 
offence,  a  conviction  had  on  any  one  of 
the  other  counts  will  be  a  bar  to  the 
offence  charged  in  the  first,  and  conse- 
quently a  bar  to  any  future  prosecu- 
tion for  the  same  offence.  Z7.  States  v. 
Keen,  1  McLean  429. 

14  There  is  no  ground,  under  the 
statute,  for  proceeding  by  information 
to  award  additional  punishment,  in  a 
case  where  it  appears  that  the  same 
two  prior  convictions,  relied  upon  to 
support  the  information,  were  recited 
in  the  indictment,  were  found  by  the 
general  verdict,  and  therefore  consti- 
tuted ajpart  of  the  conviction  on  which 
the  judgment  proceeded.  Plumbly  v. 
Commonwealth,  2  Metcalf  413. 

15.  By  statute  of  1830,  in  Vermont* 
the  selling  of  liquor  without  license 
being  indictable,  upon  an  indictment 
for  such  offence,  a  former  conviction,  t 
in  order  to  be  effectual  as  a  bar,  must 
be  shown  to  have  been  for  the  same 
offence  for  which  the  prisoner  stands 
indicted.  State  v.  Ainsworth,  11  Ver- 
mont 91. 

16.  A  judgment  on  the  conviction,  in 
order  to  render  the  prisoner's  plea  in 
bar  an  answer  in  bar  to  a  second  in- 
dictment, is  not  necessary.  The  ver- 
dict itself,  whether  of  conviction  or  ac- 
quittal, formal  or  virtual,  constitutes  a 
bar.     Mount  v.  State,  14  Ohio  295. 

17.  A  verdict  of  guilty,  on  which 
judgment  impends,  in  one  of  several 
informations,  for  having  several  forged 
bills  in  possession,  is  a  bar  to  a  subse- 
quent information  founded  on  the  pos- 
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session  of  any  part  of  the  same  parcel 
of  bills.    State  v.  Benham9  7  Conn.  414. 

18.  On  an  indictment  for  robbery, 
where  the  prisoner  relied  upon  a  plea 
of  autrefois  convict,  on  a  charge  of 
burglary,  the  indictment  in  that  case 
having  charged  the  breaking  and  en- 
tering with  intent  to  commit  the  rob- 
bery, which,  by  demurrer  to  the  plea, 
was  admitted  to  be  the  same  as  that 
charged  in  the  second  indictment ;  it 
was  held  that  the  plea  of  former  con- 
viction was  sufficient  in  law,  because 
the  record  shows  the  second  case  to  be 
the  same  transaction  with  the  first.  It 
was  also  held  that  the  plea  of  autre 
fois  convict  is  sufficient,  where  the 
prisoner  might  have  been  convicted  on 
the  first  indictment  by  the  evidence 
necessary  to  support  the  second.  Rob- 
erts v.  State,  14  Georgia  Rep.  8. 

19.  A  fine  for  a  breach  of  the  peace 
assessed  upon  a  warrant,  issued  under 
the  authority  of  the  statute  of  1802,  is 
a  legal  bar  to  a  subsequent  indictment 
against  the  same  party  for  an  assault 
and  battery,  in  which  the  breach  of  the 
peace,  for  which  he  was  so  fined,  had 
been  committed.  Commonwealth  v.  Mill- 
er, 5  Dana  320. 

20.  Where  a  defendant  is  charged  in 
one  indictment  with  burglary  and  lar- 
ceny, and  in  another  for  robbery,  both 
being  for  the  same  stealing  of  goods, 
a  conviction  on  the  first  indictment  for 
burglary  and  larceny  is  a  good  plea  in 
bar  to  a  trial  on  the  second  indictment 
State  v.  Lewie,  2  Hawks  98. 

21.  To  constitute  the  plea  of  a  forra- 
*er  conviction  an  available  defence  in 

bar  of  another  prosecution,  the  former 
conviction  must  have  been  lawful.  If 
the  tribunal  had  not  competent  juris- 
diction, or  the  proceedings  were  ille- 
gal, or  the  indictment  invalid,  the  con- 
viction will  be  treated  as  a  nullity. 
State  v.  Spencer,  10  Humph.  481. 

22.  In  Tennessee,  to  make  a  plea  of 
former  conviction  before  a  justice  of 
the  peace  available  as  a  bar  to  a  prose- 
cution in  the  Circuit  Court  for  the  same 
offence,  the  plea  must  distinctly  aver 
that  the  justice  of  the  peace  heard  the 
evidence.  State  v.  Spencer,  10  Humph. 
431. 

23.  Under  the  Tennessee  act  of  1848, 
entitled  an  act  for  the  punishment  of 


small  offences,  passed  January  11, 1848, 
a  former  trial  and  conviction  for  an  as- 
sault and  battery,  before  a  justice  of 
the  peace,  may  be  pleaded  in  bar  to  a 
subsequent  indictment  for  the  same 
offence  ;  and  it  is  held  to  be  a  bar 
even  if  the  act  were  unconstitutional. 
McGinnis  v.  State,  9  Humph.  43. 

24.  Upon  a  plea  of  former  convic- 
tion, under  the  act  of  1848,  it  is  neces- 
sary to  aver  that  the  defendant  was 
brought  before  the  justice,  and  to  state 
what  amount  of  fine  was  assessed 
against  him  by  the  justice  ;  because 
if  the  fine  were  under  two  or  over  fifty 
dollars,  it  would  be  illegal,  and  would 
constitute  no  bar  to  a  subsequent  in- 
dictment for  the  same  offence.  Slate 
v.  Atkinson,  9  Humph.  677. 

25.  A  former  conviction,  in  order  to 
be  available,  should  be  specially  plead- 
ed.  It  cannot  come  in  by  way  of  evi- 
dence under  a  plea  of  not  guilty.  State 
v.  Barnes,  32  Maine  (12  Red.)  530. 

26.  Where  the  defendant  has  been 
indicted  and  convicted  for  running  a 
horse  race,  such  conviction  may  be 
pleaded  in  bar  to  an  indictment  for 
betting  on  the.  same  horse  race.  Fidd- 
ler v.  State,  7  Humph.  508. 

27.  Where  a  plea  of  former  convic- 
tion is  made,  and  the  record  is  objected 
to  as  being  defective,  for  the  reason 
that  the  justice  of  the  peace,  after  an 
examination  of  the  case,  ordered  the 
defendant  to  recognize  for  his  appear- 
ance at  the  Court  of  Common  Pleas  to 
answer  for  the  offence  ;  and  that  he 
afterwards  permitted  him  to  retract 
his  plea  and  to  plead  guilty,  where- 
upon he  proceeded  to  sentence  him  to 
pay  a  fine  and  costs  of  prosecution  ;  it 
was  held  that  the  plea  was  sustained 
by  the  record  of  conviction.  Common- 
wealth v.  Goddard,  13  Mass.  455. 

28.  Where  a  defendant  was  indicted 
for  murder  and  tried,  and  was  found 
guilty  of  manslaughter,  but  not  guilty 
of  murder,  which  verdict  was  set  aside 
on  appeal  on  behalf  of  defendant ;  it 
was  held,  upon  a  new  trial  on  the  same 
indictment,  that  the  defendant  could 
only  plead  a  former  acquittal  as  to  the 
charge  of  murder,  and  that  he  could 
be  legally  tried  on  the  charge  of  man- 
slaughter. Slaughter  v.  State,  6  Humph. 
410. 
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29.  Where  two  bills  of  indictment 
were  preferred  against  the  prisoner  for 
passing  counterfeit  bank-bills,  and  he 
demanded  his  trial  on  both,  but  was 
tried  only  on  one,  convicted  and  sen- 
tenced to  be  hung,  and  afterwards  was 
pardoned  by  the  governor  and  set  at 
liberty,  when  he  was  again  arrested  on 
a  second  indictment ;  held,  on  an  appli- 
cation for  his  discharge  under  the  hab- 
eas corpus  act,  that  the  prisoner  was 
entitled  to  his  discharge.  State  v.  Stair 
naker,  2  Brevard  44. 


II. 


Former  Trial  and  Conviction- 
of,  when  no  Bar,  Ac. 


-Plea 


v*' 


30.  Where  there  has  been  a  convic- 
tion upon  an  indictment  of  being  a 
common  seller  of  spirituous  liquors,  it 
cannot  be  pleaded  or  proved  in  defence 
of  a  complaint  for  a  single  act  of  sale, 
though  such  act  be  within  the  time 
embraced  in  the  indictment.  State  v. 
Maker,  35  Maine  Rep.  225. 

31.  A  fine  imposed  by  a  Court  on 
one  for  contempt,  in  committing  an 
assault  and  battery  in  its  presence,  is 
no  ground  for  a  plea  of  a  former  con- 
viction to  an  indictment  for  the  same 
assault  and  battery.      State  v.  Yancy, 

1  Car.  Law  Rep.  -619. 

^"Nj  32.  If  a  prisoner  is  convicted  of  an 
assault  and  battery  before  a  justice  of 
the  peace  on  his  own  information,  or 
confession,  and  fined,  this  cannot  be 
pleaded  in  bar  of  an  indictment  for  the 
same  offence.  Commonwealth  v.  Alder- 
man, 4  Mass.  477. 

33.  If  a  person  is  charged  with  an 
assault  and  battery,  and  through  fraud 
procure  his  conviction,  and  be  nomi- 
nally fined,  he  will  not  be  allowed  to 
plead  such  conviction  in  bar  to  an  in- 
dictment, before  a  court  of  competent 
jurisdiction.    Commonwealth  v.  Jackson, 

2  Virg.  Cas.  501. 

34.  And  in  such  case,  if  the  fraudu- 
lent conviction  be  pleaded  in  bar,  and 
the  prosecution  by  way  of  replication, 
set-up  that  the  conviction  was  obtain- 
ed through  fraud,  such  a  replication 
will  be  considered  good  on  demurrer. 
lb. 

35.  Fraud  used  to  procure  a  convic- 


tion, renders  a  plea  of  such  conviction, 
on  the  trial  under  subsequent  indict- 
ment for  the  same  offence,  invalid. 
State  v.  Little,  1  N.  Hamp.  257. 

36.  If  a  defendant  charged  with  an 
assault  and  battery,  authorize  a  third 
person  to  make  a  complaint  against 
himself  before  a  justice  of  the  peace, 
and  employ  counsel  on  behalf  of  the 
people  to  prosecute  such  charge  before 
the  justice,  and  so  manage  the  case  as 
to  procure  a  mere  nominal  fine  to  be 
imposed  by  the  justice,  in  order  to 
shield  himself  from  adequate  punish- 
ment ;  it  was  held  that  a  conviction 
thus  procured  was  obtained  by  covin 
and  fraud,  and  could  not  be  pleaded  in 
ar.  State  v.  Little,  1  N.  Hamp.  257. 
87.  If  a  conviction  is  obtained  for  a 
lesser  offence,  as  a  conviction  for  an 
assault  and  battery  with  intention  to 
commit  murder,  it  cannot  be  pleaded 
in  bar  to  an  indictment  for  murder. 
Commonwealth  v.  Roby,  12  Pick.  496. 

38.  In  Alabama,  neither  a  conviction 
nor  pardon  for  a  particular  offence, 
can  operate  as  a  bar  of  any  other  dis- 
tinct offence.  Hawkins  v.  State,  1 
Porter  475. 

39.  In  South  Carolina,  it  was  held 
that  a  conviction  for  a  subsequent 
offence,  which  was  pardoned  by  the 
Governor,  did  not  operate  as  a  bar  to 
the  prosecution  of  any  other  offence 
not  particularly  mentioned  in  the 
Governor's  pardon.  State  v.  McCarty, 
1  Bay  334. 

40.  When  a  special  term  is  held  by 
a  court,  not  duly  authorized  by  law, 
all  proceedings  before  such  court  are 
coram  non  judice  and  void ;  and  a  per- 
son convicted  at  such  court,  cannot  be 
considered  as  having  been  within  the 
contemplation  of  law  put  in  jeopardy* 
and  he  may  yet,  after  such  conviction, 
be  lawfully  tried,  precisely  as  if  no 
such  proceeding  had  ever  taken  place 
before  such  court.  Dunn  v.  State,  2 
Pike's  Arkansas  R.  229. 

41.  If,  after  a  prisoner  has  been 
convicted,  the  judgment  is  arrested, 
the  proceedings  set  aside  and  the  pris- 
oner discharged,  he  cannot  be  consid- 
ered to  have  been  legally  in  jeopardy, 
and  cannot  plead  the  arrest  in  bar  to 
a  subsequent  indictment.  Gerard  v. 
the  People,  3  Scam.  362. 
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42.  The  Court  has  the  power,  after 
a  conviction  for  a  felony,  to  grant  a 
new  trial,  with  the  consent  of  the 
prisoner,  and  the  verdict  and  judg- 
ment will  be  no  bar  to  his' being  again 
tried  for  the  same  offence.  State,  v. 
Slack,  6  Alabama  676. 

43.  A  prisoner  who  has  been  once 
before  sentenced  to  confinement  to 
hard  labor,  for  a  term  of  years,  in  the 
State  prison  of  another  State,  is  liable 
to  an  additional  punishment,  not  ex- 
ceeding sev^n  years,  under  the  statute 
of  1827,  c.  118,  §  19,  and  such  addi- 
tional punishment  is  no  bar  to  another 
upon  a  subsequent  commitment.  Com- 
monwealth v.  Molt,  21  Pick.  492. 

44.  It  is  no  bar  to  an  indictment 
for  a  riot,  that  the  defendant  was  con- 
victed before  a  justice  of  the  peace 
under  the  laws  of  the  corporation  of 
St.  Louis,  of  the  same  offence.  Riots, 
&c,  are  expressly  excepted- by  statute 
from  the  jurisdiction  of  a  justice  of  the 
peace.     State  v.  Payne,  4  Missouri  376. 

45.  Where  a  replication  to  a  plea  of 
a  former  conviction  before  a  justice  of 
the  peace,  under  the  act  of  1848,  ch. 
55,  alleges  that  the  proceedings  before 
the  justice  were  fraudulent  and  collu- 
sive, and  were  instituted  by  the  pro- 
curement of  the  defendant,  and  fur- 
ther alleges,  that  the  justice  did  not 
hear  the  evidence  in  the  case  ;  it  wT 
held  that  if '  both  or  either  of  these 
allegations  should  be  sustained  by  the 
proof,  the  proceedings  before  the  jus- 
tice would  be  treated  as  a  nullity,  and 
as  no  bar  to  an  indictment  for  the 
same  offence.  State  v.  Cclvin,  11 
Humph.  599. 

46.  Where  a  witness  having  been 
summoned  to  attend  before  the  grand 
jury  to  give  testimony  against  another 
for  selling  spirituous  liquors  ;  on  the 
day  before  he  was  so  to  appear,  went 
before  a  justice  of  the  peace  and  made 
a  complaint  for  the  same  offence,  upon 
which  the  defendant  being  brought  be- 
fore the  justice,  pleaded  guilty  and 
was  fined  by  the  justice  after  hearing 
the  evidence  ;  it  was  held  that  these 
proceedings  before  the  justice  were 
a  fraud,  and  would  not  constitute  a 
plea  in  bar  to  an  indictment  for  the 
same  offence.  State  v.  Lowry,  1  Swan, 
34. 


not  tor 
fa>^j5 


47.  A  single  act  of  selling  spirituous 
liquors,  is  an  offence  under  the  statute  ; 
and  presuming  to  be  a  common  seller, 
is  a  different  and  higher  offence,  and 
both  have  their  different  and  appro- 
priate punishments  ;  and  upon  a  trial 
for  common  selling,  the  single  acts  of 
sale  are  not  prosecuted,  and  a  convic- 
tion therefore  for  common  selling  is 
no  bar  to  a  prosecution  for  single  acts, 
though  done  all  within  the  same  length 
of  time.  State  v.  Coombs,  32  Maine 
(2  Red.)  529. 

48.  Where  a  defendant  has  been  in- 
dicted and  convicted  for  advising  the 
slave  of  another  to  run  away,  and 
pleads  such  conviction  in  bar  to  an- 
other indictment  for  a  similar  offence 
committed  at  the  same  time,  but  with 
reference  to  another  slave  ;  it  was 
held  to  be  no  bar  to  the  second  indict- 
ment.    Smith  v.  Com.,  7  Oratt.  593. 

49.  In  Arkansas,  under  the  act  of 
1840,  conferring  jurisdiction  upon  the 
City  Court  of  Little  Rock,  a  trial  for 
an  assault  and  battery,  in  that  court, 
but  was  held  to  be  coram  non  judice, 
and  void  ;  and  consequently  a  convic- 
tion in  that  court  for  an  assault  and 
battery,  is  no  bar  to  a  subsequent  in- 
dictment for  the  same  offence  in  a 
court  of  competent  jurisdiction.    Rec* 

v.  State,  1  Eng.  187.  y 

_  0.  If  a  defendant  has  been  con-  \/ 
victed  before  a  justice  of  the  peace  for  ^ 
an  assault  and  battery,  it  is  no  defence 
to  a  subsequent  indictment  for  a  riot, 
founded  upon  the  same  breach  of  the 
peace  for  which  the  defendant  was 
convicted  before  the  justice  of  the 
peace.  Scott  v.  United  States,  1  Morris 
142. 

51.  A  trial  and  conviction  before  a  < 
Court  of  Special  Sessions,  for  an  as- 
sault and  battery,  constitutes  no  bar 
to  a  subsequent  indictment  for  man- 
slaughter, when  the  person  assaulted 
dies  afterwards  of  the  wounds  caused 
by  the  blows,  for  inflicting  which  the 
complaint  for  assault  and  battery  was 
made.  Bums  v.  the  People,  1  Parker's 
Crim.  R.  182. 

52.  Under  the  Rev.  Stats.,  ch.  133, 
of  Massachusetts,  a  prisoner,  in  case 
he  has  been  twice  before  sentenced,  is 
still  liable  to  additional  punishment 
upon  a  third  conviction,  for  a  term  not 
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less  than  seven  years,  in  like  manner 
as  upon  the  first  two  convictions. 
Plumbly  v.  Com.,  2  Met.  413. 


III.  Former  Acquittal — Plea  of,  when  a 
Bar  to  a  Subsequent  Prosecution. 

53.  A  nolle  prosequi  may  be  enter- 
ed in  a  capital  case,  at  the  pleasure  of 
the  prosecuting  officer,  before  a  jury  is 
impanelled  ;  but  if  a  nolle  prosequi  is 
entered  after  the  jury  have  been  charg- 
ed with  the  cause,  without  the  consent 
of  the  defendant,  and  the  record  dis- 
closing no  necessity  for  this  discharge, 
it  is  held  that  the  defendant  cannot  be 
put  on  his  trial  a  second  time  for  the 
same  offence ;  and  that  in  such  case, 
discharge  and  acquittal  are  synony- 
mous terms.  Mount  v.  State,  14  Ohio 
295  ;   Reynolds  v.  State,  3  Kelly  53. 

54.  In  the  State  of  North  Carolina, 
a  jury,  after  a  case  has  been  submit- 
ted to  them,  cannot  separate  without 
finding  a  verdict ;  and  if  they  do,  the 
prisoner  cannot  be  put  on  trial  again 
for  the  same  offence.  State  v.  Garrv 
gues,  1  Haywood  276. 

55.  Where  an  indictment  is  found 
against  one,  for  assaulting  another,  so 
that  the  life  of  the  latter,  was  put  in 
great  jeopardy,  a  plea  of  acquittal  by 
a  justice  of  the  peace,  is  a  good  bar 
to  such  indictment.  Com.  v.  Cunmng- 
ham,  18  Mass.  245. 

56.  If  the  indictment  is  valid,  upon 
which  a  verdict  of  acquittal  or  con- 
viction is  found,  such  verdict  will  be  a 
sufficient  bar  to  any  subsequent  pros- 
ecution for  the  same  offence ;  even 
though  judgment  has  not  been  per- 
fected on  the  verdict  State  v.  NorveU, 
2  Terger  24. 

57.  If,  after  a  conviction  on  a  valid 
indictment,  judgment  be  erroneously 
arrested,  this  would  be  matter  proper 
for  a  plea  of  former  acquittal,  and 
would,  if  pleaded,  be  a  bar  to  subse- 
quent prosecution.  The  judgment  of 
discharge  so  made,  may,  however,  be 
reversed  on  appeal,  and  in  that  case, 
the  former  judgment  will  be  carried 
into  effect  against  die  prisoner.  State 
v.  NorveU,  2  Yerger  24. 

58.  A  former  acquittal  on  an  indict- 


ment for  a  rape,  on  the  traverse  of 
which  it  appeared  that  the  act  charg- 
ed as  a  rape,  was  committed,  is  a  bar 
to  a  subsequent  prosecution  founded 
on  the  same  transaction  for  an  as- 
sault and  battery.  Case  of  Serjeant, 
N.  Y.  Gen.  Session,  March,  181T,  2  City 
HallRec.  44. 

59.  In  all  cases  of  indictments  or 
informations  for  matters  criminal,  in 
which  the  accused  has  been  acquitted, 
and  his  acquittal  has  not  been  procur- 
ed by  his  own  fraud  or  evil  practice, 
he  shall  not  again  be  put  in  jeopardy 
by  a  new  trial  granted  upon  the  mo- 
tion of  the  State  or  the  public  prose- 
cutor. But  in  all  cases  of  conviction 
on  criminal  prosecutions,  the  accused 
is  entitled  to  relief  by  new  trial,  in  the 
same  manner  as  in  civil  actions.  State 
v.  Brown,  16  Conn.  54. 

60.  Where  a  prisoner  has  been  dis- 
charged from  a  former  commitment  on 
a  charge  of  murder  under  the  habeas 
corpus  act,  on  account  of  delay  on  the 
part  of  the  prosecution,  it  was  held 
that  he  could  not  be  legally  indicted 
and  tried  on  the  same  charge.  State 
v.  Fley  and  RocheUe,  2  Brevard  338. 

61.  Although  the  State  may  have 
been  improperly  refused,  by  the  Court, 
leave  to  enter  a  nolle  prosequi,  or  the 
Court  have  misdirected  the  jury,  or 
illegal  evidence  may  have  been  admit- 
ted, or  legal  testimony  rejected,  or  the 
verdict  be  against  evidence,  the  ver- 
dict and  judgment  of  acquittal  on  an 
indictment,  if  fairly  obtained,  are  con- 
clusive ;  and  neither  by  the  princi- 
ples of  the  Common  Law,  nor  by  the 
provisions  of  our  Constitution,  can  a 
defendant  again  be  put  in  jeopardy  for 
the  same  offence.  State  v.  Davis,  4 
Blackf.  345. 

62.  In  case  of  an  indictment  for  a 
major  offence,  where  the  jury  trying 
the  case  could  lawfully  have  returned 
a  verdict  for  the  lesser  offence,  an  ac- 
quittal under  such  indictment  would 
be  a  bar  to  an  indictment  for  the  minor 
offence  ;  as  an  acquittal  for  murder 
would  be  a  bar  to  an  indictment  for 
manslaughter ;  and  so  of  a  burglary, 
when  tiie  same  indictment  included  a 
charge  of  larceny,  an  acquittal  would 
be  a  complete  discharge.  State  v.  Stan* 
djfer,  5  Porter  523. 
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63.  In  all  criminal  prosecutions, 
where  a  conviction  would  subject  the 
prisoner  to  capital  punishment,  or 
would  render  him  liable  to  be  restrain- 
ed from  his  personal  liberty,  an  acquit- 
tal by  a  jury  is  a  complete  bar  to  any 
subsequent  trial  for  the  same  offence. 
State  v.  Spear,  6  Missouri  644. 

64.  Where  a  party  relies  upon  a 
plea  of  former  acquittal,  it  is  not  con- 
sidered good,  unless  it  appear  that, 
under  the  first  indictment  or  complaint, 
the  real  merits  could  have  been  tried, 
and  that  the  party  was  actually  in 
jeopardy.  Commonwealth  v.  Curtis, 
Thacher's  Crim.  Cas.  202. 

65.  Where  an  indictment  charges 
forgery  to  have  been  committed  by  the 
alteration  of  an  order  drawn  by  one 
G.,  on  the  firm  of  J.  Irwin  &  Co.,  and 
the  defendant  is  tried  and  acquitted  on 
the  indictment,  such  acquittal  was 
held  to  be  a  good  plea  in  bar  to  a 
second  indictment  for  the  same  forgery, 
which  contained  a  description  of  the 
firm  as  "John  Irwin  &  Co."  Durham 
v.  the  People,  4  Scam.  172. 

66.  Where  a  man  is  indicted  for  an 
offence,  and  is  tried  and  acquitted,  he 
cannot  be  afterwards  indicted  for  the 
same  offence,  if  the  first  indictment 
was  valid,  and  such  that  he  could  law- 
fully have  been  convicted  on  it.  Gerard 
v.  People,  3  Scam.  362. 

67.  If  a  defendant  is  indicted  for  se- 
duction, tried  and  acquitted  on  that 
charge,  it  will  be  a  good  plea  in  bar 
to  a  second  indictment  for  fornication, 
growing  out  of  the  same  act.  Dinkey 
v.  Commonwealth,  17  Penn.  State  R. 
126. 

68.  Where  each  count  of  an  indict- 
ment is  regarded  as  containing  the 
charge  of  a  distinct  and  substantive 
offence,  and  on  the  trial  the  defendant 
be  acquitted  of  the  charge  on  either 
count,  he  cannot  be  again  put  in 
jeopardy  upon  that  charge,  no  matter 
whether  in  point  of  fact  the  offences 
charged  be  separate  and  distinct  in 
their  naturfe,  or  the  same  offence  charg- 
ed in  different  forms.  Esmon  v.  State, 
1  Swan  14. 

69.  Where  the  proceedings  are  upon 
a  complaint  and  warrant  before  a  justice 
of  the  peace,  in  a  matter  where  he  has 
final  jurisdiction,  the  prisoner  having 


been  arraigned,  tried,  and  discharged 
as  not  guilty,  and  judgment  entered, 
cannot  be  again  put  upon  trial  under 
another  similar  complaint  and  warrant 
for  the  same  offence.  Stevens  v.  Fassett, 
27  Maine  (14  Shep.)  266. 

70.  A  trial  on  an  indictment  charg- 
ing the  accused  with  having  uttered 
and  published  as  true  a  promissory 
note  made  by  the  accused,  on  which 
the  names  of  certain  individuals  ap- 
pearing as  endorsers,  were  alleged  to 
have  been  forged,  it  is  a  good  defence, 
under  the  plea  of  former  acquittal,  that 
the  defendant  had  been  before  indicted 
and  tried  for  the  offence  of  forging  and 
counterfeiting  the  same  endorsements, 
and  on  such  previous  trial  had  been 
acquitted  by  the  verdict  of  a  jury 
upon  the  merits,  the  only  controverted 
question  on  both  trials  being  whether 
such  endorsements  were  genuine.  The 
People  v.  Allen,  I  Parker's  Crim.  R.  445. 

71.  Where  a  defendant  has  been 
once  tried  upon  all  the  counts,  and 
acquitted  of  some  of  them,  to  try  him 
again  on  the  same  counts  would  be 
putting  him  in  a  jeopardy  a  second 
time  for  the  same  charge,  contrary  to 
the  tenth  section  of  the  Bill  of  Rights. 
Campbell  v.  State,  9  Yerger  333. 

72.  Where  a  party  is  acquitted  of 
the  charge  in  one  count  of  the  indict- 
ment, he  is  clear  of  that  charge  for- 
ever ;  he  can  no  more  be  brought  in 
jeopardy  upon  that  charge  again,  than 
if  it  were  the  only  count  in  the  indict- 
ment,   lb. 

73.  The  Supreme  Court  of  Pennsyl- 
vania held  that  the  inability  of  the 
jury  to  agree  did  -not  present  such  a 
case  of  necessity  as  would  authorize 
the  Court  to  discharge  them,  and  that 
discharging  them  for  that  reason,  ex- 
empted the  defendant  from  liability 
to  subsequent  trial.  Weinzorjiin  v. 
State,  7  Blackf.  186. 

74.  In  the  case  of  an  indictment 
where  there  has  been  a  trial  on  the 
merits  by  a  competent  Court,  and  a 
judgment  for  the  defendant,  the  judg- 
ment will  not  be  reversed  for  an  error 
of  the  Court,  in  refusing  to  permit  the 
prosecuting  attorney  to  enter  a  nolle 
prosequi,  or  in  rejecting  evidence 
offered  by  him  ;  the  defendant  not 
being  liable  to  be  put  in  jeopardy  again 
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for  the  same   offence.      The  State  v. 
Johnson,  8  Blackf.  R.  533. 

75.  If  the  jury  in  a  capital  case 
separate  without  returning  a  verdict, 
the  prisoner  shall  not  be  tried  again 
for  that  offence.  State  v.  Garrigues,  1 
Haywood's  Rep.  276. 


IV.  Former  Acquittal — Plea  of,  when 
no  Bar,  &c. 

76.  A  former  trial  is  no  bar,  unless 
the  first  indictment  was  such  as  the 
accused  might  have  been  convicted 
upon,  by  proof  of  the  facts  set  forth  in 
the  second  indictment.  To  constitute 
a  bar,  the  offence  charged  in  both 
indictments  must  be  identically  the 
same  in  law  as  well  as  in  fact.  Burns 
v.  People,  1  Parker's  Crim.  R.  182;  Price 
v.  State,  19  Ohio  423 ;  Durham  v. 
People,  4  Scam.  172  ;  State  v.  Glasgow, 
Dudley  S.  C.  40  ;  Com.  v.  Wade,  17 
Pick.  395 ;  Com.  v.  Roby,  12  Pick.  496  ; 
State  v.  BirmingJutm,  Busbee  N.  C.  120. 

77.  As  where  the  defendant  was  in- 
dicted for  retailing  spirituous  liquors  to 
one  P.  S.,  and  it  appeared  that  upon 
the  same  facts,  under  a  former  indict- 
ment for  retailing  to  some  person  to 
the  jurors  unknown,  he  had  been  ac- 
quitted, upon  the  ground  that  the  re- 
tailing was  to  the  said  J.  S.,  and  not 
to  one  unknown  ;  held  that  the  plea  of 
autrefois  acquit  was  no  bar  to  the 
second  indictment.  State  v.  Birming- 
ham, Busbee  N.  C.  120. 

78.  Where  the  defendant  had  been 
indicted  for  stealing  a  sheep,  charged 
to  be  the  property  of  P.  P.,  and  acquit- 
ted at  the  trial,  on  the  ground  that  the 
owner  of  the  property  was  unknown, 
and  he  was  afterwards  indicted  for  the 
same  offence,  the  sheep  being  charged 
to  be  the  property  of  some  one  to  the 
jurors  unknown  ;  held  that  the  plea  of 
former  acquittal  was  no  bar  to  a  con- 
viction upon  the  latter  indictment. 
State  v.  Revels,  Busbee  N.  Car.  Rep.  200. 

79.  The  law  has  invested  Courts  of 
Justice  with  authority  to  discharge  a 
jury  from  giving  any  verdict,  whenever, 
in  their  opinion,  taking  all  the  circum- 
stances into  consideration,  there  is  a 
manifest  necessity  for  the  act,  or  the 


ends  of  public  justice  would  otherwise 
be  defeated.  They  are  to  exercise  a 
sound  discretion  on  the  subject,  and 
when  a  plea  of  discharge  of  the  jury  is 
interposed  under  such  circumstances, 
such  plea  will  not  constitute  a  bar  to 
further  proceedings,  and  will  give  no 
right  of  exemption  to  the  prisoner  from 
being  again  put  upon  trial.  United 
States  v.  Perez,  9  Wheaton  579. 

80.  Upon  an  invalid  and  insufficient 
indictment,  in  a  case  of  murder,  where 
the  prisoner  has  been  acquitted,  it  is 
no  bar  to  a  second  indictment  for  the 
same  offence.  State  v.  Ray,  Rice's 
R.  1. 

81.  If  a  jury  have  failed  to  find  a 
verdict  at  one  term,  after  the  case  has 
been  submitted  to  them,  they  may  be 
discharged  by  the  Court,  and  the  case 
may  be  postponed  to  the  next  term, 
and  it  will  form  no  bar  to  subsequent 
proceedings.  Commonwealth  v.  Olds,  5 
Littell  137. 

82.  The  jury  on  the  trial  of  an  indict- 
ment containing  several  counts,  one 
for  making  a  revolt,  another  for  run- 
ning away  with  a  vessel,  Ac,  being 
discharged  on  the  ground  of  insanity 
of  one  of  the  jurors,  without  the  pris- 
oner's consent,  and  a  second  panel 
having  been  called,  the  prisoner's  coun- 
sel then  interposed  a  special  plea,  set- 
ting forth  the  previous  arraignment, 
trial,  and  discharge  of  the  jury  without 
the  prisoner's  consent,  and  alleging 
that  such  discharge  amounted  to  ac- 
quittal ;  but  it  was  held  that  such  plea 
could  not  be  in  bar  of  another  trial.  U. 
States  v.  Haskell,  4  Wash.  C.  C.  Rep.  402. 

83.  In  the  case  of  the  Commonwealth 
v.  Cook,  et  al.,  6  Sergeant  &  Rawle's 
Rep.  577,  such  a  plea  prevailed,  on  the 
ground  that  in  capital  cases  the  Court 
could  not,  without  the  prisoner's  con- 
sent, discharge  the  jury  when  they  had 
not  agreed,  and  said  they  could  not 
agree. 

84.  If,  after  the  jury  are  sworn  in  a 
criminal  case  and  depart  from  the  bar, 
one  of  the  jurors  separate  from  his 
fellows,  whereby  the  Court  are  com- 
pelled to  discharge  the  jury  without 
the  consent  of  the  defendant,  he  may 
be  again  put  upon  his  trial,  on  the 
same  indictment.  State  v.  Hall,  4  Hal- 
sted  256. 
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85.  An  indictment  having  been  quash- 
ed on  account  of  an  important  blank  in 
it,  the  prisoner  insisted  that  under  "an 
act  further  to  amend  the  penal  laws  of 
this  Commonwealth,"  he  was  discharg- 
ed from  further  prosecution  for  the 
supposed  crime ;  but  held  that  "  the 
second  section  of  the  act  entitled  an 
act  further  to  amend  the  penal  laws  of 
this  Commonwealth,  passed  the  29th 
January,  1805,  does  not  protect  the  de- 
fendant in  this  case  from  further  prose- 
cution." Com.  v.  Chichester,  1  Vir.  Cas. 
312. 

86.  An  indictment,  trial,  and  acquit- 
tal for  the  forgery  of  a  certificate  of 
deposit  of  money  in  a  bank,  constitutes 
no  bar  to  a  subsequent  indictment  for 
an  attempt  to  obtain  money  from  an- 
other bank,  by  color  of  a  forged  letter 
enclosing  a  certificate  of  deposit  and 
requesting  the  amount  to  be  transmit- 
ted to  the  writer  of  the  letter.  People 
v.  Ward,  15  Wen.  231. 

87.  Where  an  indictment  is  laid  for 
maiming  and  disabling  one,  a  record 
of  acquittal,  put  in  as  a  plea  in  bar  to 
a  trial  on  the  indictment,  cannot  pre- 
vail, unless  it  shows  a  good  count  for 
mayhem.  Com.  v.  Somerville,  1  Virg. 
Cas.  164. 

88.  A  plea  of  former  acquittal  by  a 
Court  of  Examination,  having  been  in- 
terposed to  an  indictment  for  wilful 
murder ;  it  was  held  that  a  Court  of 
Examination  had  not  power  to  acquit  a 
prisoner  charged  before  it  with  murder, 
of  the  murder  with  which  he  stands  so 
charged,  and  to  remand  the  said  pris- 
oner to  be  tried  in  the  Superior  Court 
for  manslaughter  on  account  of  the 
same  homicide  ;  and  that  if  such  Court 
does  not  make  such  a  discrimination, 
the  prisoner  is  not  thereby  discharged 
from  any  part  of  the  felonious  homicide 
with'which  he  stands  charged,  but  may 
be  indicted  for  murder  before  the  Su- 
perior Court.  Com.  v.  Meyers,  1  Virg. 
Cas.  188. 

89.  If  a  plea  of  former  acquittal  by 
a  justice  of  the  peace,  be  pleaded  in 
bar  to  an  indictment  for  an  assault  and 
battery,  and  it  appear  that  the  assault 
and  battery  is  of  a  high  and  aggravated 
nature,  not  within  the  jurisdiction  of 
the  justice,  and  the  prosecution  reply 
that  matter,  then  the  judgment  of  the 


justice  will  be  no  bar  to  the  indictment. 
Com.  v.  Goddard,  13  Mass.  455. 

90.  Unless  the  plea  of  former  acquit- 
tal or  conviction  states  the  court,  the 
time  of  the  trial,  and  the  proceedings 
connected  therewith,  and  proofs  of  the 
record,  such  a  plea  will  be  disregarded, 
and  may  be  set  aside  on  motion  without 
demurrer.  Wortham  v.  Com.,  5  Rand. 
669. 

91.  A  nolle  prosequi  entered  by  the 
attorney  for  the  prosecution,  and  a 
consequent  discharge  of  the  prisoner, 
is  not  a  sufficient  bar  to  a  future  indict- 
ment for  the  same  offence,  and  forms 
no  plea  of  former  acquittal.  Com.  v. 
Wheeler,  2  Mass.  112;  Lindsay  v.  Com., 
2  Virg.  Cas.  845  ;  Wortham  v.  Com.,  5 
Rand.  669. 

92.  An  acquittal  of  a  prisoner  charg- 
ed with  burning  the  barn  of  James  T., 
on  account  of  the  misdescription  of  the 
name  of  James  (which  ought  to  have 
been  Josiah),  was  held  not  to  be  a  suf- 
ficient bar  to  a  future  indictment  with 
a  proper  description.  Com.  v.  Mortimer, 
2 Virg. Cas. 325;  Com.v.  Wade,ll?ick. 
395. 

93.  Where  a  prisoner  was  indicted 
for  forging  and  uttering  a  false  order, 
and  was  tried  and  acquitted  on  such 
indictment ;  upon  a  subsequent  indict- 
ment for  fraudulently  obtaining  store 
goods  by  means  of  such  forged  order 
or  false  token,  a  plea  of  a  former  ac- 
quittal under  the  first  indictment  could 
not  be  entertained,  and  was  held  to  be 
no  bar  to  the  prosecution  founded  upon 
the  second  indictment.  Com.  v.  Quann, 
2  Virg.  Cas.  89. 

94.  A  plea  of  former  acquittal  was 
pleaded  in  a  case  where  the  prisoner 
was  a  second  time  indicted  for  the  same 
act  of  shooting  as  was  charged  in  the 
first  indictment ;  but  a  different  person 
being  charged  to  have  been  killed  in 
the  second  indictment,  the  plea  was 
held  to  be  bad,  for  the  reason  that  the 
jury  on  the  first  indictment,  may  have 
acquitted  the  prisoner  on  grounds  that 
did  not  bear  upon  the  second  indict- 
ment. Vaughan  v.  Com.,  2  Virg.  Cas. 
273. 

95.  And  where  the  jury  in  such  case, 
on  the  trial  upon  the  second  indictment, 
find  that  the  prisoner  is  guilty  of  the 
malicious  shooting  as  alleged  in  the 
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second  indictment,  and  that  he  was  not 
before  acquitted  of  the  same  offence, 
this  was  held  a  sufficient  answer  to  the 
plea  of  former  acquittal.     lb. 

96.  The  unwarrantable  discharge  of 
the  jury  after  evidence  closed  in  a  cap- 
ital case,  is  equivalent  to  an  acquit- 
tal.    Ned  v.  State,  7  Porter  187. 

97.  A  jury  having  brought  in  a  ver- 
dict of  "  guilty  of  forging  a  receipt  for 
the  use  of  H.  P.,"  while  the  indictment 
charged  it  to  have  been  for  the  use  of 
H.  B.,  the  verdict  not  sustaining  the 
indictment,  it  was  abandoned  ;  it  was 
held  on  a  new  indictment,  charging  as 
the  jury  found  on  the  first,  that  the 
former  discharge  could  not  be  pleaded 
in  bar  to  the  second  indictment.  State 
v.  Huffman,  Addis.  140. 

98.  A  discharge  of  a  jury  in  a  crim- 
inal case,  on  the  ground  of  necessity, 
or  under  some  sudden  emergency  which 
could  not  be  foreseen  or  controlled, 
does  not  constitute  a  bar  to  another 
trial,  and  it  would  seem  to  be  so  even 
in  a  capital  case.  U.  States  v.  Shoe- 
maker, 2  McLean  114. 

99.  The  prosecuting  attorney  has  an 
undoubted  right  to  enter  a  nolle  pros- 
equi before  the  defendant  is  put  upon 
his  trial ;  but  after  the  trial  has  once 
been  commenced,  and  the  jury  sworn, 
then  the  relation  of  the  defendant  to 
the  case  is  such  as  to  take  away  from 
the  prosecuting  attorney  such  power 
or  right ;  and  if  he  assume  such  power, 
the  defendant  is  entitled  to  a  verdict 
as  of  acquittal.    lb. 

100.  An  acquittal  upon  an  indict- 
ment for  a  rape,  against  a  person  of 
color,  cannot  be  pleaded  in  bar  to  an 
indictment  against  the  prisoner  for  an 
assault  with  intent  to  commit  the  rape 
upon  a  white  female,  under  the  act  of 
1823  (1  Rev.  Stat.  c.  Ill,  §  78),  because 
both  offences  are  felonies,  created  by 
different  statutes,  and  the  latter  re- 
quires different  allegations  in  the  in- 
dictment, and  different  proof  on  the 
trial,  from  the  former,  and  because  an 
indictment  for  the  commission  of  a  fe- 
lonious act,  is  not  supported  by  proof 
of  an  intent  to  do  that  act ;  and  an  in- 
dictment for  the  latter,  if  a  felony,  may 
be  sustained  after  an  acquittal  upon  an 
indictment  for  the  former.  State  v. 
Jesse,  3  Dev.  &  Batt.  98. 


101.  It  is  not  of  unfrequent  occur- 
rence that  the  same  individual,  at  the 
same  time  and  in  the  same  transaction, 
commits  two  or  more  distinct  crimes, 
and  an  acquittal  of  one  will  not  be  a 
bar  to  punishment  for  the  other.  State 
v.  Standtfer,  5  Porter  523. 

102.  Where  a  plea  of  former  acquit- 
tal is,  that  the  defendant  had  been 
tried  by  a  justice  of  the  peace  for  an 
assault  and  battery  on  A.  M.,  with  intent 
to  murder  him,  and  had  been  acquitted 
by  the  justice,  and  that  the  assault  and 
battery  mentioned  in  the  indictment 
was  the  same  offence  for  which  he  was 
tried  and  acquitted  before  the  justice 
of  the  peace  ;  it  was  held  that  the  jus- 
tice of  the  peace  had  no  jurisdiction  to 
try  the  prisoner  for  the  offence  so 
charged,  and  that  such  plea  could  not 
be  a  bar  to  the  indictment.  State  v. 
OdeU,  4  Blackf.  156. 

103.  Where  a  prisoner  has  been  tried 
on  an  indictment  for  setting  fire  to  the 
barn  of  N.  G.,  and  acquitted  on  the 
ground  that  the  evidence  showed  the 
ownership  of  the  barn  to  be  in  N.  C, 
which  was  held  material ;  it  was  held 
that  such  acquittal  could  not  be  pleaded 
in  bar  to  a  second  indictment  for  the 
same  burning,  but  alleging  that  it  was 
the  barn  of  N.  C.  Com.  v.  Wade,  17 
Pick.  395. 

104.  Where  the  first  indictment 
charges  the  prisoner  with  having  stolen, 
taken  and  carried  away  one  bank-note 
of  the  Planters7  Bank  of  the  State  of 
Tennessee,  payable  on  demand  at  the 
Merchants'  and  Traders'  Bank  of  New 
Orleans,  upon  which  indictment  he 
is  acquitted ;  the  second  indictment 
charges  him  with  having  stolen,  taken 
and  carried  away,  one  bank-note  of  the 
Planters'  Bank  of  the  State  of  Tennes- 
see, payable  on  demand  at  the  Mechan- 
ics' and  Traders'  Bank  of  New  Orleans ; 
it  was  held  that  the  former  acquit- 
tal in  such  case  would  be  no  bar  to 
the  second  indictment.  Hite  v.  State, 
9  Yerger  357. 

105.  If  a  co-defendant  has  been  ac- 
quitted, it  was  held  that  his  acquittal 
would  be  no  bar  to  a  prosecution 
against  the  other  defendant.  State  v. 
McCUntock,  1  Iowa  (Green)  392. 

106.  A  discharge  from  a  former  in- 
dictment, upon  payment  of  costs,  in 
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consequence  of  the  refusal  of  the  pros- 
ecutor to  prosecute  further,  is  no  bar 
to  a  subsequent  indictment.  State  v. 
Blackyxll,  9  Alabama  79. 

101".  The  plea  of  a  former  acquittal 
is  untenable  in  a  case  where  an  indict- 
ment is  quashed  by  reason  of  some  of 
the  grand  jurors  who  found  the  bill 
being  incompetent  to  act,  and  a  subse- 
quent indictment  is  found,  to  which 
such  plea  is  made.  Brown  v.  State,  5 
Eng.  607. 

108.  If  a  plea  of  former  acquittal 
omits  to  state  that  the  offences  charged 
in  the  two  indictments,  are  one  and  the 
same  offence,  it  is  clearly  defective, 
and  will  be  held  bad  on  demurrer.  Mo 
Qturid  v.  the  People,  3  Grilman  76. 

109.  Where  the  defendant  was  in- 
dicted for  assault  with  a  dangerous 
weapon,  in  a  court  of  the  United  States, 
which  had  no  jurisdiction  over  the  of- 
fence, tried  and  acquitted  ;  it  was  held 
that  the  acquittal  in  such  court  could 
not  be  pleaded  in  bar  to  an  indictment 
in  a  State  court  for  the  same  offence. 
Com.  v.  Peters,  12  Mete.  387. 

110.  Autrefois  acquit  is  not  a  good 
plea,  if  the  former  indictment  was  so 
far  defective  that  no  valid  judgment 
could  have  been  given  upon  it.  The 
People  v.  Barrett,  1  John.  R.  66. 

111.  An  acquittal  by  a  jury  on  a 
charge  of  having  a  single  bank-bill  in 
possession,  with  an  intent  of  passing 
the  same,  constitutes  no  bar  to  a  pros- 
ecution against  the  accused  so  acquit- 
ted. Cases  of  Van  Houghton  and  Har- 
vey, N.  York  General  Sessions,  May, 
1817,  2  City  Hall  Rec.  73. 

112.  A  trial  and  acquittal  on  an  in- 
dictment charging  the  accused  with 
having  mixed  arsenic  with  flour,  and 
with  having  caused  it  to  be  adminis- 
tered to  one  L.  L.,  with  intent  to  kill  and 
slay  her,  are  no  bar  to  a  subsequent 
indictment  charging  the  same  accused 
with  the  same  act  of  mixing  the  arsen- 
ic, and  causing  it  to  be  admistered  to 
one  W.  P.  L.,  with  intent  to  kill  and  slay 
him.  The  People  v.  Warren,  1  Parker's 
Crim.  Rep.  338. 

113.  On  a  plea  of  autrefois  acquit, 
where  the  only  issue  is  the  identity  of 
the  offences,  a  variance  between  the 
record  of  acquittal  and  the  indictment 
under  which  the  trial  is  obtained,  in 

16 


the  number  of  articles  charged  to  have 
been  taken,  and  in  the  names  of  the 
owners  of  the  property,  will  be  disre- 
garded if  no  proof  is  given  on  the  part 
of  the  prosecution  to  show  that  the  of- 
fences are  in  fact  different.  The  People 
v.  McGowan,  17  Wend.  386. 

114.  If,  by  a  reversal  of  the  judg- 
ment, the  prisoner  could  be  placed  in 
the  same  position  which  he  occupied 
when  the  error  was  committed,  it  might 
then  be  said  that  his  life  had  never 
been  in  jeopardy,  and  that  lie  could  be 
arraigned  again  ;  but  it  seems  not  oth- 
erwise.   Ned  v.  State,  7  Porter  187. 

115.  A  judgment  acquitting  several 
defendants  charged  with  committing 
an  offence  jointly,  will  not  bar  prosecu- 
tions against  each  one  charged  with 
part  of  the  same  offence  separately 
committed  by  him.  Com.  v.  McChord, 
et  ah.,  2  Dana  R.  242. 

1 1 6.  A  discharge  under  the  provision 
of  the  Mississippi  habeas  corpus  act, 
can  only  be  sufficient  to  a  discharge 
from  imprisonment,  and  will  be  no  bar 
to  a  future  prosecution  for  the  same 
offence.     Byrdy.  State,  1  How.  163. 

117.  Where  the  Court  before  which 
the  former  trial  took  place,  had  no  ju- 
risdiction of  the  offence,  the  party  can- 
not be  deemed  in  law  to  have  been  put 
in  jeopardy,  because  no  valid  and  bind- 
ing judgment  could  have  been  rendered 
by  such  Court.  Com.  v.  Roby,  12  Pick. 
496. 

118.  So,  where  the  indictment  was 
insufficient  in  form  or  substance,  and 
no  judgment  could  be  rendered  upon 
it,  because  it  is  deemed  as  a  nullity, 
wholly  inoperative  and  void,  and  upon 
which  no  punishment  can  be  awarded. 
lb. 

119.  So,  after  the  jury  is  impanelled 
and.  charged  with  the  prisoner,  and 
progress  made  in  the  trial,  if  through 
the  death  or  sudden  sickness  of  a  ju- 
ror, the  illness  of  the  prisoner,  or  other 
cause  of  urgent  necessity,  the  progress 
of  the  trial  is  interrupted,  another  ju- 
ry may  be  impanelled  and  the  prisoner 
again  put  upon  his  trial.    lb. 
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120.  The  essence  of  a  plea  of  former 
acquittal  or  conviction  being,  that  the 
prisoner  was  legitime  modo  acquietat- 
U8,  Ac. ;  therefore  it  was  held  to  be 
necessary  that  the  prisoner  should  have 
been  acquitted  or  convicted,  not  only 
in  due  form,  but  bj*  a  court  having 
competent  jurisdiction.  Bailees  case, 
1  Va.  Cas.  258. 

121.  Where  a  prisoner  makes  the 
plea  of  former  acquittal  or  conviction, 
he  must  be  ready  to  establish  the  alle- 
gations in  his  plea,  with  the  record; and 
in  case  he  fails  to  do  this  on  the  spot, 
his  plea  will  be  overruled,  unless  some 
sufficient  excuse  can  be  given  for  his 
not  being  ready  ;  and,  in  that  case, 
time  will  be  given  to  produce  the  rec- 
ord.    Com.  v.  Meyers,  1  Va.  Cas.  188. 

122.  If  a  plea  of  former  acquittal  or 
conviction  be  tendered,  the  fact  that 
the  attorney  for  the  prosecution  de- 
murs to  such  plea,  admits  the  existence 
of  the  record  of  such  former  acquittal 
or  conviction,    lb. 

123.  Where  the  plea  of  former  ac- 

Suittal  and  conviction  is  found  against 
le  defendant,  he  will  be  put  to  plead 
again  to  the  indictment,  as  if  no  previ- 
ous proceedings  had  passed;  and  there- 
fore it  is  not  necessary  that  the  defend- 
ant should  plead  over  to  the  country, 
as  well  as  ask  judgment  on  his  plea  in 
bar.     Com.  v.  Goddard,  13  Mass.  455. 

124.  In  Mississippi,  a  writ  of  error 
in  criminal  prosecutions,  after  a  verdict 
of  a  jury  and  judgment  of  acquittal, 
cannot  be  granted  to  the  State.  State 
v.  Anderson,  3  Smei  &  Marsh.  R.  751. 

125.  A  former  acquittal,  if  it  cannot 
be  pleaded  in  bar  to  a  subsequent  in- 
dictment, cannot  be  taken  advantage 
of  as  an  estopple.  State  v.  Jesse,  3 
Dev.  &  Batt.  98. 

126.  Where  a  prisoner,  upon  an  in- 
dictment in  the  Supreme  Court  of  Mas- 
sachusetts, pleaded  a  former  conviction 
in  the  Municipal  Court,  it  was  held  that 
a  motion  by  the  prosecution  for  a  cer- 
tiorari, to  bring  up  the  whole  of  the 
proceedings  in  the  inferior  Court,  could 
be  entertained,  when  the  attorney-gen- 
eral suggested  a  diminution  of  the 
record.     Com.  v.  Roby,  12  Pick.  496. 


127.  And  in  case  a  certiorari  be 
made  and  duly  certified,  the  Court  will 
not  look  into  such  record  so  certified,  if 
the  attorney-general  demur  to  such 
plea,  without  suggesting  diminution  of 
the  record,  in  order  to  ascertain  the 
sufficiency  of  the  plea  of  a  former  con- 
viction,   lb. 

128.  Where  a  person  of  color  has 
been  acquitted  upon  an  indictment  for 
rape,  and  is  subsequently  indicted  for 
an  assault,  with  intent  to  commit  the 
rape  upon  a  white  female,  under  the  act 
of  1823,  he  cannot  object  upon  the 
trial  that  the  evidence  offered  proves 
an  actual  rape,  because  the  jury  may 
convict  for  the  specific  charge  contain- 
ed in  the  indictment,  if  the  evidence 
proves  that  charge,  notwithstanding  it 
may  also  prove  the  other  charge  for 
which  the  prisoner  has  been  formerly 
tried  and  acquitted.  State  v.  Jesse,  3 
Dev.  &  Batt.  98. 

129.  It  is  not  sufficient  to  make  a 
judgment  on  one  indictment  a  bar  to 
another,  that  evidence  of  the  facts  al- 
leged in  the  first,  would  also  be  evi- 
dence of  the  facts  alleged  in  the  latter, 
as  an  acquittal  upon  an  indictment  for 
the  burglary  and  stealing,  is  not  a  bar 
to  a  second  indictment  for  the  burglary, 
with  intent  to  steal,    lb. 

130.  Where  a  party  relies  on  the 
plea  of  a  former  acquittal,  it  must  ap- 
pear that  the  offences  were  one  and  the 
same,  and  that  it  was  described  in  the 
first  indictment,  so  that  judgment  could 
have  been  rendered  on  it  on  conviction 
against  the  defendant ;  in  other  words, 
the  first  indictment  must  contain  no 
material  defect,  and  the  proceedings 
must  have  been  according  to  law.  Com. 
v.  Goodenough,  Thacher's  Crim.  Cas. 
132. 

131.  To  entitle  a  person  to  the  bene- 
fits of  the  plea  of  former  acquittal,  it 
is  necessary  that  the  crime  charged  in 
the  last  bill  of  indictment  be  precisely 
the  same  with  that  charged  in  the  first, 
and  that  the  first  bill  of  indictment  is 

Eood  in  point  of  law.    1  Chitty's  Crim. 
aw,  453  ;  1  Easts.  Pleas  of  the  Crown, 
522. 

132.  As  where  one  indictment  charges 
the  prisoner  with  committing  an  as- 
sault on  D.,  with  intent  to  murder,  and 
another  charges  the  prisoner  with  die 
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murder  of  C,  both  offences  arising  out 
of  the  same  affray ;  it  could  not  be 
tolerated  that  the  offender,  because  ac- 
quitted of  the  charge  of  murder,  should 
necessarily  be  discharged  of  the  as- 
sault, with  intent  to  murder,    lb. 

133.  Where  a  party  relies  on  the  plea 
of  former  acquittal,  on  the  ground  that 
the  offences  charged  in  the  first  and 
second  indictment  are  identical,  it  is 
necessary  in  all  cases,  where  an  aver- 
ment can  be  legally  made  of  identity 
of  offences,  to  aver,  the  identity; -and 
it  then  becomes  a  question  for  the  jury 
to  determine  whether  the  averments 
are  sustained,  and  the  offences  identi- 
cal ;  and  in  such  case,  where  the  plea 
consists  of  matter  of  record  and  mat- 
ter of  fact,  the  issue  made  thereon  is 
to  the  country.  But  when  it  appears 
from  the  plea  of  former  acquittal,  that 
the  offences  are  distinct,  the  Court  will 
direct  a  verdict  to  be  found  against 
the  plea,  without  submitting  the  mat- 
ters of  fact  to  the  jury.  Mite.  v.  State, 
9Yerg.  35?. 

134.  A  defendant  may  be  legally 
convicted  of  retailing  without  a  license, 
and  of  trading  with  a  slave,  though 
both  offences  arise  out  of  the  same  act 
State  v.  Glasgow,  Dudley  S.  C.  40. 

135.  A  novel  assignment  not  being 
admissible  in  a  criminal  case,  the  prop- 
er, and  only  proper  mode  of  replying  to 
the  plea  of  former  conviction,  is  to 
traverse  the  alleged  identity.  Duncan 
v.  Com.,  6  Dana  295. 

136.  Where  a  riot  took  place  at  a  re- 
ligious meeting,  it  was  held  that  the 
rioters  could  not  be  indicted  both  for 
the  riot  and  for  disturbing  the  religious 
meeting,  as  the  punishment  for  the 
former  covered  the  latter  offence.  State 
v.  Townsend,  2  Harrington  543. 

187.  Where  a  defendant,  on  the  trial 
of  an  indictment  for  assault  and  bat- 
tery, offered  in  evidence  a  transcript 
from  the  record  of  a  justice  of  the 
peace,  showing  a  former  conviction  of 
the  defendant  for  an  assault  and  bat- 
tery, alleged  to  be  the  same  offence, 
though  the  transcript  did  not  state  that 
some  person  present  at  the  commission 
of  the  offence  was  examined  as  a  wit- 
ness before  the  justice  ;  still,  it  was 
held  that  such  transcript  was  admissi- 
ble.    Gondy  v.  State,  4  Blackf.  548. 


138.  And  the  facts  relative  to  the 
evidence,  given  at  the  trial  before  the 
justice,  might  be  proved  by  parol,    lb. 

139.  Where  a  record  of  former  con- 
viction could  not  conclusively  identify 
the  offence  for  which  the  prisoner  had 
been  convicted,  with  that  for  which  he 
was  afterwards  charged  ;  it  was  held 
that  oral  testimony  was  perfectly  com- 
petent for  the  purpose  of  showing 
whether  the  acts  had  been  identical,  or 
whether  they  had  been,  as  they  appear- 
ed from  the  records  of  them,  prima  facie 
to  have  been  distinct,  and  committed 
at  different  times.  Duncan  v.  Com.,  6 
Dana  295. 

140.  Where  there  was  an  issue  form- 
ed upon  the  plea  of  the  general  issue, 
and  a  jury  sworn  and  impanelled,  and 
at  the  same  time  there  was  a  demurrer 
to  the  plea  of  former  conviction,  which 
was  overruled  ;  it  was  held  that  the 
State  could  be  permitted  to  reply  in 
such  case,  and  that  the  prisoner  was 
not  entitled  to  his  discharge,  if  the 
State  was  not  ready  to  proceed  on  the 
issue  formed  upon  such  replication. 
Slate  v.  Nelson,  7  Ala.  610. 

141.  In  a  case  where  the  indictment 
charged  the  defendant  with  larceny, 
in  the  dwelling-house  of  one  W.  F. 
To  this  charge  the  defendant  pleaded 
a  conviction  of  the  larceny  in  the  Po- 
lice Court,  on  the  complaint  of  F.,  and 
averred  that  the  stealing,  taking,  and 
carrying  away  mentioned  in  the  indict- 
ment, is  the  same  stealing,  taking,  and 
carrying  away  mentioned  in  the  com- 
plaint, and  no  other  or  different,  and 
•that  the  Police  Court  had  jurisdiction 
of  the  offence.  To  this  plea  the  Attor- 
ney for  the  Commonwealth  put  in  a  re- 
plication, setting  forth  that  the  offence 
charged  was  a  larceny  in  F.'s  dwelling- 
house,  which  was  a  high  and  aggra- 
vated crime,  and  that  the  Police  Court 
had  no  jurisdiction  of  the  offence.  A  re- 
joinder traversing  these  averments  on 
the  replication  was  put  in,  and  to  this 
rejoinder  the  prosecuting  attorney  de- 
murred, on  the  ground  that  the  rejoin- 
der was  a  departure  from  the  plea,  and 
that  it  was  double,  but  the  Court  held 
that  the.  rejoinder  was  good,  and  that 
it  was  not  double.  Commonwealth  v. 
Curtis,  11  Pick.  134. 

142.  In  such  case    the    defendant 
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should  have  pleaded  a  former  convic- 
tion as  to  the  larceny,  and  not  guilty 
as  to  the  residue  of  the  charge  ;  and 
if  the  attorney  for  the  people  had  de^ 
murred  to  the  plea,  assigning  the  for- 
mal defect  as  a  cause  for  demurrer,  the 
plea  must  have  been  adjudged  bad. 
lb. 


FUGITIVES  FROM  JUSTICE. 

I.  Treaties  and  Statutes  respecting  Fugitives 
from  Justice.  Construction  of.  Hie 
crimes  contemplated  by  the  Treaties 
and  Statutes. 
II.  Charge  of  the  Crime.  How  made,  and 
before  whom. 

m.  Surrender. 

IV.  Warrant. 

V.  Habeas  Corpus— Decision    on,  how  re- 
viewed. 


I.  Treaties  and  Statutes  respecting  Fu- 
gitives FROM  JU8TICE  —  CONSTRUCTION 

of — the  Crimes  contemplated  by  the 
Treaties  and  Statutes. 

1.  A  treaty  which  contains  provis- 
ions in  futuro,  is  in  the  nature  of  a 
contract,  and  becomes  no  rule  for  the 
Courts,  until  legislative  action  shall  be 
had  on  the  subject.  In  re  Metzgcr,  1 
Parker's  Grim.  R.  108. 

2.  The  treaty  with  France,  in  1843, 
providing  for  the  surrender  of  fugitives 
from  justice,  cannot  be  carried  into  ef- 
fect by  the  President  of  the  United 
States,  without  an  act  of  Congress.  Ibt 

3.  The  provisions  of  the  Revised 
Statutes  of  Mass.  c.  142,  §  8,  for  the 
arrest  of  persons  charged  with  the 
commission  of  offences  in  other  States, 
is  not  contrary  to  the  Constitution  or 
laws  of  the  United  States.  The  Com- 
monwtalth  v.  Tracy,  5  Met.  536. 

4.  The  provisions  of  the  Revised 
Statutes  do  not  apply  to  the  case  of  a 
fugitive  from  justice,  demanded  under 
the  act  of  Congress.  In  the  matter  of 
CI*rk,9  Wend.  212. 

5.  The  clause  of  the  Constitution  of 
the  United  States,  which  directs  the 
surrender  of  a  fugitive  from  justice, 
upon  the  demand  of  the  executive  au- 
thority of  the  State  from  which  he  fled, 


contains  no  grant  of  power,  but  is  the 
mere  regulation  of  an  existing  right 
on  the  part  of  the  State  making  the 
surrender.  In  the  matter  of  WUUam 
Fetter,  3  Zabris.  R.  311. 

6.  When  a  person  steals  goods 
abroad,  and  comes  into  Pennsylvania, 
he  cannot  be  indicted  there,  but  is  to 
be  treated  as  a  fugitive  from  justice. 
Simmons  v.  Commonwealth,  5  Binn.  61 T* 

7.  Where  a  bill  was  drawn  by  the 
Bank  of  Ireland  on  the  Bank  of  Eng- 
land, on  the  2d  July,  1854,  to  the  order 
of  Mrs.  A.  Haliday,  for  £43  7s.  6d. 
sterling ;  and  after  several  intermedi- 
ate endorsements,  was  endorsed  to 
Chas.  Mcintosh  &  Co.,  by  letter,  the 
possessif  n  of  which  was  surreptitious- 
ly obtained  by  Alex.  Heilbonn,  the  ac- 
cused, a  clerk  for  Mcintosh  A  Co.,  who 
wrote  the  following  endorsement  on  the 
bill :  '<  Received  for  Chas.  Mcintosh  & 
Co.  Alex.  Heilbenn,  No.  9  Vine  Street, 
Regent  Street,  No.  73,  Aldermanbury," 
on  which  the  bill  was  paid  to  the  ac- 
cused ;  held  that  such  endorsement  did 
not  amount  to  the  crime  of  forgery 
though  it  appeared  that  Heilbonn  had 
no  right  to  endorse  Bills  of  Exchange, 
or  to  receive  the  amounts  thereof,  and 
that  the  words  "Chas.  Mcintosh  & 
Co."  were  an  imitation  of  the  hand-writ- 
ing of  a  member  of  the  firm,  the  rest 
of  the  endorsement  being  in  the  undis- 
guised hand-writing  of  said  Heilbonn. 
In  re  Heilbonn,  1  Parker's  Crim.  429. 

8.  And  held  that  the  offence  of  the 
accused  belonged  to  a  different  class  of 
crimes,  and  was  not  one  of  the  crimes 
provided  for  in  the  treaty  between  this 
country  and  Great  Britain.    lb. 

9.  An  offence  made  indictable  by 
statute  is  a  crime  within  the  meaning 
of  the  Constitution  and  law  of  Congress 
on  this  subject.  In  the  matter  of  Clark, 
9  Wend.  212. 

10.  When  this  proceeding  is  had  un- 
der the*  comity  of  nations,  it  seems 
that  the  offender  would  be  surrendered 
only  when  charged  with  crimes  of  great 
atrocity,  or  deeply  affecting  the  public 
safely.  lb. 


Digitized  by 


Google 


FUGITIVES  FROM  JUSTICE. 


246 


Charge  of  the  Grime  ;  how  made,  and  before  whom. 


II.   CflABOB    OP    THE    CbIMB  ;   HOW   MADS, 
AND   BEFORE  WHOM. 

11.  To  enable  a  magistrate  to  arrest 
and  examine  an  alleged  fugitive  from 
justice  from  another  State,  it  must  be 
ahown  to  him  by  a  complaint  in  writ- 
ing on  oath,  that  a  crime  has  been  com- 
mitted in  the  foreign  State  ;  that  the 
accused  has  been  charged  in  such 
State  with  the  commission  of  such 
crime  ;  and  that  he  has  fled  from  the 
State,  and  is  found  here.  In  the  matter 
ofHayward,  1  Sandford's  R.  701. 

12.  These  facts  are  to  be  distinctly 
alleged  ;  it  is  not  sufficient  that  they 
may  be  inferred  from  what  if  stated. 
lb.  * 

13.  Therefore,  an  affidavit  that  E.  H. 
has  been  charged  in  Pennsylvania,  on 
the  oath  of  W.  H.,  with  felony,  viz., 
with  cheating  and  .defrauding  W.  H. 
and  others,  residents  of  that  State,  and 
that  he  is  a  fugitive  from  justice  from 
that  State,  is  insufficient  to  authorize 
the  arrest  of  E.  H.  here,  under  the  Fu- 
gitives from  Justice  act  The  affidavit 
doe*  not  show  that  the  alleged  crime 
was  committed  in  Pennsylvania,  or  that 
E.  H.  fled  from  that  State.    lb. 

14.  It  would  be  discreet  for  the  mag- 
istrate in  all  such  cases  to  require  an 
authenticated  copy  of  the  charge  or 
complaint  made  in  the  foreign  State. 
Whether  such  copy  be  necessary  was 
not  decided.    lb. 

15.  Where  the  charge  of  the  crime 
is  made  in  the  complaint  in  general 
terms,  and  the  complaint  also  contains 
all  the  facts  on  which  the  charge  is 
made,  and  from  such  facts  it  clearly 
appears  that  no  such  crime  has  been 
perpetrated,  but  some  other  offence  not 
provided  for  in  the  treaty,  the  com- 
plaint itself  disproves  the  general 
charge,  and  does  away  with  the  found- 
ation for  the  warrant.  In  re  HeUbonn, 
I  Parker's  Crim.  R.  429.    . 

16.  Where  a  party  was  arrested  as 
a  fugitive  from  justice  under  a  warrant 
issued  by  a  Commissioner  appointed  by 
a  Court  of  the  United  States,  and  was 
eubsequently  brought  before  a  Justice 
of  the  Supreme  Court  of  the  State  of 
New  York  on  habeas  corpus,  for  the 
purpose  of  inquiring  into  the  cause  of 


his  detention  with  a  view  to  obtaining 
his  discharge ;  held  that  it  was  proper 
for  the  Justice  to  look  behind  the  war- 
rant for  the  purpose  of  ascertaining 
whether  the  complaint  made  was  suffi- 
cient to  confer  jurisdiction  on  the  Com- 
missioner,   lb. 

17.  In  order  to  give  a  magistrate 
jurisdiction  under  the  acts  of  the  Leg- 
islature of  Indiana,  approved  Feb.  12, 
1838  (Rev.  Stat.  1843),  relative  to  fu- 
gitives from  justice,  it  should  be 
proven  that  the  person  sought  to  be  ap- 
prehended has  left  the  State  in  which 
he  committed  the  crime  for  the  purpose 
of  escaping  punishment  for  it.  Dtgant 
v.  Michael,  2  Carter  (Ind.)  396. 

18.  Where  a  complaint  is  made  un- 
der the  act  of  Congress  of  1848,  c.  167, 
for  the  extradition  of  one  charged  with 
a  crime  in  Great  Britain,  proof  that  the 
person  who  as  Justice  of  the  Peace 
took  the  affidavits  of  the  commission  of 
the  crime  and  issued  the  warrant  in 
Great  Britain  for  the  apprehension  of 
the  person  charged,  was  accustomed  to 
act  as  Justice  of  the  Peace,  is  held  to 
be  sufficient  evidence  prima  facie  of 
his  authority  to  take  the  affidavits  and 
issue  the  warrant.  (Per  McLean, 
Wayne,  Catron,  and  Grier,  J  J. ;  contra, 
per  Taney,  C.  J.,  Daniel,  and  Nelson, 
JJ.)     In  re  Kane,  14  How.  U.  S.  103. 

19.  A  Commissioner  of  the  Circuit 
Court  of  the  United  States  has  juris- 
diction under  the  act  of  Congress  of 
1848,  c.  167,  of  a  complaint  for  the  ex- 
tradition of  one  accused  of  a  crime  in 
a  foreign  country,  without  being  spe- 
cially appointed  or  authorized  by  the 
Circuit  Court  to  discharge  such  duty. 
(Per  McLean,  Wayne,  Catron,  and 
Grier,  JJ. ;  contra,  per  Taney,  C.  J., 
Daniel,  and  Nelson,  J J.)    lb. 

20.  The  Judges  and  Commissioners 
whom  the  act  of  Congress  of  1848,  c 
167,  gives  authority  in  proceedings  for 
the  extradition  of  persons  accused  of 
crimes  in  a  foreign  country,  have  juris- 
diction of  a  complaint  which  is  made 
for  that  purpose  by  a  Consul  of  Great 
Britain,  without  a  previous  requisition 
by  his  government  upon  the  President 
of  the  United  States.  (Per  McLean, 
Wayne,  Catron,  and  Grier,  J  J. ;  contra, 
per  Taney,  0.  J.,  Daniel,  and  Nelson, 
JJ.)    lb. 
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III.  Surrender. 

21.  The  Governor  of  one  of  the  United 
States  has  not  the  authority  to  deliver 
up  to  a  foreign  government  a  person 
accused  of  having  committed  a  crime 
in  the  territory  of  that  government. 
(By  a  majority  of  the  Court.)  Holmes 
v.  Jennison,  14  Pet.  540. 

22.  The  Governor  of  this  State  is  not 
authorized  to  surrender  to  the  Governor 
of  the  Province  of  Canada,  on  request 
of  the  latter,  a  person  who  has  com- 
mitted a  crime  in  that  province  and  has 
escaped  into  this  State  ;  and  a  warrant, 
issued  by  the  Governor  of  this  State, 
to  detain  and  surrender  such  person, 
does  not  authorize  his  arrest  and  im- 

Srisonment.     Holmes  ex  parte,  12  Verm. 
:.  631. 

23.  Every  sovereign  State  may  at 
its  option  surrender  a  criminal  to  the 
government  against  whose  laws  he  has 
offended.  In  Ike  matter  of  William  Fet- 
ter, 3  Zabris.  311. 

24.  The  United  States  Government 
have  never  acknowledged  the  right  of 
foreign  nations  to  demand  the  surren- 
der of  fugitives  from  justice  independ- 
ent of  treaty  stipulations.     lb. 

25.  A  fugitive  from  justice  from 
either  of  the  United  States  may,  under 
the  provision  of  the  Constitution  of  the 
United  States  (art.  4,  sec.  2),  be  arrest- 
ed and  detained  in  this  State,  in  order 
to  his  surrender,  before  a  requisition  is 
actually  made  upon  the  executive  for 
his  surrender.    lb. 

26.  It  is  not  necessary  in  order  to 
warrant  the  surrender  or  detention  of 
the  fugitive,  that  the  crime  with  which 
he  stands  charged  should  constitute  an 
offence  at  the  Common  Law.    lb. 

2T.  To  warrant  the  surrender  or  de- 
tention of  the  fugitive,  it  must  appear 
that  the  crime  with  which  he  stands 
charged  was  committed  within  the 
State  from  which  he  is  alleged  to  be  a 
fugitive,     lb. 

28.  A  foreign  government  has  no 
authority  by  the  laws  of  nations  to  de- 
mand of  the  Government  of  the  United 
States  a  surrender  of  a  citizen  or  sub- 
ject of  such  foreign  government  hav- 
ing committed  a  crime  in  his  own  coun- 
try, and  afterwards  found  within  the 


limits  of  the  United  States ;  such  au- 
thority has  no  existence  without,  and 
can  only  be  secured  by,  a  treaty  stipu- 
lation. Case  of  Jose  Ferreira  Dos  San- 
tos, 2  Brock.  493. 

29.  But  even  if  such  authority  exist- 
ed, the  judicial  officers  of  the  United 
States  have  no  authority  to  surrender 
the  obnoxious  individual,  or  to  detain 
him  in  custody,  until  a  formal  requisi- 
tion for  the  surrender  could  be  made 
by  the  foreign  government  upon  the 
United  States.    lb. 

30.  The  judicial  power  of  the  United 
States  was  created  in  order  to  enforce 
the  laws  of  the  United  States,  and  no 
authority  is  given  to  the  federal  judi- 
ciary tckAssist  in  the  execution  of  the 
penal  laws  of  a  foreign  country.    lb. 

■  31.  No  one  can  be  surrendered  under 
the  treaty  who  is  only  charged  with 
crime  before  a  committing  magistrate. 
He  must  under  our  law  be  indicted,  or 
under  the  French  law  be  mis  en  ac- 
cusation by  the  chambre  des  mises  en 
accusation.  In  re  Metzger,  1  Parker's 
Crim.  R.  108. 

32.  In  Pennsylvania,  a  fugitive  from 
a  foreign  country  cannot  be  arrested  by 
a  magistrate  on  the  charge,  made  by  a 
private  person,  of  having  committed 
murder,  in  order  to  give  the  executive 
of  the  United  States  an  opportunity  to 
surrender  him.  Comtnonwealthy.  Dea- 
con, 10  S.  &  R.  125. 


IV.  Wabrant. 

33.  The  power  to  issue  warrants  for 
the  purpose  of  arresting  fugitives,  un- 
der the  tenth  article  of  the  treaty  be- 
tween the  United  States  and  Great 
Britain,  concluded  on  the  ninth  day  of 
August,  1842,  and  under  other  treaties 
between  this  Government  and  foreign 
governments,  is  conferred  by  the  act 
of  Congress  of  August  12,  1848,  cb. 
167,  both  upon  the  several  judges  of 
the  State  Courts,  and  upon  the  jus- 
tices of  the  Supreme  Court,  and  the 
several  District  Courts  of  the  United 
States  and  the  Commissioners  appoint- 
ed by  the  Courts  of  the  United  States. 
In  re  Heilbonn,  1  Parker's  Crim.  R.  429. 

34.  A  warrant  can  only  be  issued 
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upon  complaint  made  upon  oath,  or  aF 
firmation,  charging  some  person  with 
having  perpetrated  one  of  the  crimes 
enumerated  and  provided  for  in  the 
treaty ;  and  when  the  complaint  is  in- 
sufficient there  is  no  jurisdiction  to 
issue  the  warrant.  lb. 

35.  Warrants  issued  by  the  Governor 
for  the  apprehension  of  fugitives  from 
justice,  are  required  to  be  under  the 
great  seal  of  the  State  ;  and  the  im- 
pression of  the  seal  being  unintelligi- 
ble; makes  void  the  warrant  Vallad 
v.  Sheriff,  11  Mo.  R.  24. 

36.  A  judge,  or  justice  of  the  peace, 
has  power  to  order  the  arrest  of  a  fugi- 
tive from  justice  from  another  State, 
before  demand.  State  v.  Bugine,  4  Har- 
rington's R.  572. 

37.  A  regular  demand  under  the  act 
of  Congress,  and  warrant  of  the  Gov- 
ernor to  surender  a  fugitive,  is  conclu- 
sive ;  and  the  court,  or,  judge,  cannot, 
on  habeas  corpus,  inquire  further  into 
the  offence  eharged.  lb. 

38.  A  defendant  who  has  been  mere- 
ly charged,  or  accused,  before  a  mag- 
istrate in  France,  authorized  to  arrest, 
is  not  one  accused — mis  en  accusation 
—within  the  terms  of  the  treaty  of 
1843,  between  the  United  States  and 
France,  and  he  cannot  be  demanded  by 
the  French  government,  nor  surrender- 
ed by  the  American,  by  the  terms  of 
that  treaty.  In  the  matter  of  Metzgtr, 
1  Barb.  R.  248. 

39.  A  fugitive  from  justice,  from 
another  State,  may  be  arrested  in  Geor- 
gia, and  on  sufficient  proof  of  guilt  be 
detained  in  custody  for  a  reasonable 
time,  in  order  to  give  the  foreign  ex- 
ecutive an  opportunity  to  make  a  reg- 
ular requisition  for  his  delivery  under 
the  Constitution  of  the  United  States. 
The  State  v.  Loper,  Geo.  Decis.,  Part 
2,  33. 


V.  Habeas  Corpus—Decision  on,   how 
Reviewed. 

40.  On  a  traverse  to  a  return  upon  a 
writ  of  habeas  corpus,  the  process  by 
which  the  accused  is  detained,  being 
regular  on  its  face,  the  burthen  of 
proving  the  defects  alleged  in  the  tra- 
verse, or  the  facts  therein  mentioned, 


rests  upon  the  prisoner.  Matter  of  Hey- 
ward,  1  Sandford's  R.  701. 

41.  Where,  on  habeas  corpus,  it  ap- 
pears that  the  accused  is  detained  on  a 
warrant  committing  him  for  examina- 
tion as  an  alleged  fugitive  from  justice 
from  another  State  ;  the  fact  that  his 
examination  is  not  closed,  is  no  ground 
for  the  officer  issuing  the  writ  to  omit 
to  inquire  into  the  legality  of  his 
detention.  lb. 

42.  On  habeas  corpus,  a  Court  or 
judge  before  whom  is  brought  a  defend- 
ant arrested  as  a  fugitive  from  justice, 
by  a  warrant  from  the  executive  of  one 
State,  on  the  requisition  of  the  execu- 
tive of  another  State  under  the  Consti- 
tution and  laws  of  the  United  States, 
will  not  look  into  the  probable  guilt  of 
the  accused  ;  the  only  inquiry  is  whether 
the  warrant  on  which  he  is  arrested 
states  that  the  fugitive  has  been  de- 
manded by  the  executive  of  the  State 
from  which  he  is  charged  to  have  fled, 
and  that  a  copy  of  the  indictment,  or 
an  affidavit  charging  him  with  having 
committed  treason,  felony,  or  other 
crime,  certified,  by  the  executive  de- 
manding him,  as  authentic,  have  been 
presented.  In  the  matter  of  Clark,  9 
Wend.  212. 

43.  The  inquiry  on  the  traverse  of 
the  return  to  a  habeas  corpus,  is  sum- 
mary ;  and  the  prisoner  may  prove  the 
documents  on  which  his  arrest  was 
founded,  by  the  best  evidence  at  hand; 
or  which  he  can  procure  with  reasona- 
ble diligence,  without  regard  to  the  or- 
dinary rules  of  evidence.  In  the  mat- 
ter of  William  Fetter,  3  Zabris.  311. 

44.  The  justice  who  issued  the  pro- 
cess, and  the  clerk  of  his  court,  are 
competent  to  prove  on  what  papers  the 
process  issued  :  and  there  is  no  impro- 
priety in  their  appearing  as  witnesses. 
lb. 

45.  In  order  to  enable  the  judge  to 
remand  a  prisoner,  brought  before  him 
by  habeas  corpus,  and  who  is  detained 
on  an  iregular  commitment,  the-  testi- 
mony must  be  before  the  judge  on  the 
return  of  the  writ,  or  at  the  hearing 
thereon.  It  is  too  late  to  present  the 
requisite  testimony  on  a  subsequent 
day,  when  the  judge  announces  his  de- 
cision to  discharge  the  prisoner,  lb. 

46.  Although  the  judges  of  this  court 
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are  clothed  with  authority,  as  criminal 
magistrates,  it  is  not  any  part  of  their 
ordinary  duty  to  attend  to  the  arrest 
and  examination  of  persons  charged 
with  criminal  offences.  It  mnst  be  an 
extreme  case  ;  either  in  the  nature  of 
the  charge,  or  the  difficulty  of  procur- 
ing the  action  of  the  regular  criminal 
judges,  to  warrant  the  judges  of  this 
court  in  devoting  their  time  to  it.  lb. 

47.  The  proper  mode  of  reviewing  a 
decision  of  a  State  judge,  made  in 
such  case,  is  by  appealing  to  the  Su- 
preme Court  of  the  State,  and  from 
thence  to  the  Court  of  Appeals,  and 
from  thence  to  the  Supreme  Court  of 
the  United  States,  if  the  decision  of 
the  Court  of  Appeals  be  against  the 
power  claimed  under  the  United  States 
law.  In  re  Heilbonn,  1  Parker's  Crim. 
R.  429. 

48.  In  a  case  of  this  kind,  where  a 
defendant  is  remanded,  the  Court  will 
not  grant  a  stay  of  proceedings  on  the 
prosecution  of  a  writ  of  error.  In  the 
matter  of  Clark,  9  Wend.  212. 


FUGITIVE  FROM  SERVICE. 

1.  Where  a  slave  has  run  away  or 
escaped  from  service,  he  can  be  retaken 
and  returned  to  service  only  on  the 
demand  of  his  owner  or  his  agent  or 
attorney.  In  re  Kirk,  1  Parker's 
Crim.  R.  67. 

2.  The  power  of  legislating  on  the 
subject  of  fugitives  from  service  be- 
longs exclusively  to  the  Government  of 
the  United  States,  and  it  is  not  compe- 
tent for  State  authorities  to  add  to,  or 
interfere  with  the  subject,    lb. 

3.  The  statute  of  the  State  of  New 
York,  (1  Rev.  Stat  659,  §  15,)  allowing 
the  master  or  commandant  of  a  vessel 
in  case  a  slave  have  concealed  himself 
on  board  his  vessel,  and  thus  escaped 
to  this  State,  to  retake  the  slave,  and 
take  him  before  the  mayor  or  recorder 
for  the  purpose  of  obtaining  a  warrant 
for  his  removal  from  the  State,  conflicts 
with  the  Constitution  of  the  United 
States,  and  is  therefore  void.    lb. 

4.  In  a  proceeding  on  habeas  corpus, 


under  the  Revised  Statutes,  where  * 
person  claimed  as  a  fugitive  from 
service  avers  that  he  is  a  freeman,  it  is 
a  sufficient  answer  to  the  allegation  by 
the  claimant  that  such  person  is  his 
slave,  and  a  demurrer  to  such  answer 
on  the  ground  that  it  is  argumentative 
and  evasive,  will  be  overruled.  In  re 
Bdt,  1  Parker's  Crim.  R.  169. 

5.  In  submitting  proof  of  the  claim 
to  the  alleged  fugitive,  the  claimant 
may  show  the  contemporaneous  acts  of 
the  fugitive  and  himself  during  the 
period  when  the  relation  of  master  and 
slave,  is  said  to  have  existed  between 
them.    lb. 

6.  The  general  rule  of  evidence  in  re- 
gard to  the  proof  of  the  laws  of  the 
various  States  of  the  Union,  laid  down 
in  Greenleaf  8  Evidence.  §  489,  has  not 
been  adopted  by  the  New  York  courts, 
and  is  not  the  rule  therein,  excepting 
so  far  as  it  is  enacted  by  Hie  act  passed 
April  12,  1848,  entitled  an  "  Act  rela- 
tive to  the  proof  of  the  Statute  and 
Common  Law  of  other  States,"  Ac.,  (p. 
442.)    lb. 

7.  The  provision  of  the  New  Code  of 
the  State  of  New  York,  "that  no 
person  shall  be  excluded  as  a  witness 
by  reason  of  his  interest  in  the  event  of 
the  action,"  does  not  apply  to  cases  of 
habeas  corpus,  and  the  claimant  to  an 
alleged  fugitive  from  service  cannot 
testify  in  behalf  of  his  claim,     lb. 

8.  A  general  understanding  that  the 
laws  of  any  State  create  slavery,,  can- 
not exempt  a  Judge  from  requiring 
lawful  evidence  that  there  are  such 
laws ;  and  when  a  claimant  of  an  alleged 
fugitive  fails  to  give  such  evidence,  he 
faHs  to  establish  the  main  point  in  his 
case,  issue  having  been  joined  thereon, 
that  the  person  was  bound  to  him  in 
service.  It  being  sufficiently  shown 
that  the  alleged  fugitive  was  bound  in 
service  to  the  claimant,  yet  if  he 
instead  of  removing  the  slave  from  the 
State  without  delay,  has  detained  him 
in  his  own  custody,  that  is  a  good 
reason  why  the  slave  is  entitled  to  his 
discharge,  there  being  but  one  case  in 
which  a  fugitive  slave  can  be  kept  by 
his  master  in  his  personal  charge  in 
this  State,  and  that  is  under  the  law  of 
Congress  to  take  him  without  delay 
before  the  proper  authority,  in  order  to 
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obtain  the  certificate  necessary  for  his 
removal  from  the  State.  Where  it  ap- 
pears that  the  claimant  of  a  slave  holds 
him  in  this  State  not  for  the  purposes 
contemplated  in  the  act  of  Congress,  but 
he  holds  him  as  a  slave  because  he 
owes  him  servitude,  it  is  the  duty  of  the 
judge  to  order  him  to  be  discharged 
from  custody,    lb. 


GAMING. 

L  Horee-racitig,  Gaming,  &c. 
II.  Statutes  respecting  Gaming,  &c. 
IQ.  Indictment  and  presentment  for  Horse- 
racing,  Gaming,  Ac. 
IT.  Evidence  necessary  to  support  the  charge 

of  Horse-racing,  Gaming,  &c. 
Y.  Miscellaneous. 


I.  Horse-racing,  Gaming,  Ac., 

1.  When  one  bets  on  a.  horse-race,  it 
is  not  gaming  within  the  meaning  of 
the  10th  section  of  the  act  of  the  14th 
of  March,  1848,  concerning  crimes  and 
punishments  and  proceedings  in  crimi- 
nal cases.     Sheltoris  case,  8  Gratt.  592. 

2.  As  to  what  constitutes  a  race-field 
within  the  meaning  of  the  Virginia  act 
to  prevent  unlawful  gaming.  Wilton1* 
case,  9  Leigh  648. 

3.  It  is  necessary  that  the  race 
should  be  run,  in  order  to  constitute  a 
betting  on  it  the  offence  of  gaming. 
Fiddler  v.  Stale,  7  Humph.  508. 

4.  In  Tennessee,  by  the  act  of  1838, 
ch.  10,  sec.  2,  it  is  provided  that  "  all 
and  every  person  betting  or  running, 
aiding  and  abetting  in  running,  any 
horse-race  in  or  along  any  public  road 
in  this  State,  shall  be  liable  to  be  in- 
dicted under  the  same  rules  and  pro- 
visions as  are  now  in  force  in  this  State 
against  unlawful  gaming."  By  this 
statute  a  party  is  indictable  for  run- 
ning a  horse-race  along  a  public  road, 
although  no  bet  may  have  been  made 
on  the  race.  Stale  v.  Fiddler,  7 
Humph,  602. 

5.  To  constitute  what  is  commonly 
called  a  horse-race,  it  is  not  necessary 
that  there  should  be  a  bet  or  wager  ; 


or  that  there  should  be  a  distance  to  be 
run  agreed  upon  ;  or  that  there  should 
be  judges  appointed  to  decide  the  race. 
Watson  v.  State,  3  Ind.  R.  123. 

6.  Where  one  lends  money  to  set  up 
a  faro  bank,  and  receives  a  part  of  the 
earnings,  it  is  not  an  offence  against 
the  sixteenth  section  of  article  8  of  the 
Missouri  statute  concerning  crimes 
and  their  punishments.  O  Biennis  v. 
the  State,  12  Mo.  311. 

7.  The  setting  up  of  a  gaming  table, 
at  which  money  or  any  other  thing  shall 
be  bet,  is  a  specific  offence  ;  and  the 
keeping  of  such  table  may,  if  there  be 
betting  against  it,  be  another  act  of 
violation  ;  and  keeping  a  bank,  and 
either  inducing  or  permitting  any  per- 
son to  bet  against  it,  is  another,  and 
different  infraction  of  the  statute. 
Com.  v.  Bums,  4  J.  J.  Marsh.  177. 

8.  To  set  up  a  gaming  table,  is  to 
provide  whatever  may  be  necessary 
for  the  game,  and  either  by  acts  or 
words,  to  propose  to  play  it.    lb. 

9.  A  man  may  set  up  a  gamingtable, 
without  any  table,  in  a  literal  sense  ; 
or  without  having  money  or  property 
to  stake  on  the  game,  for  his  credit 
may  be  substituted.  Simply  setting 
out  a  table,  or  putting  upon  it  a  pack 
of  cards,  would  not  be  setting  up  a 
gaming  table  ;  a  servant  can  do  this, 
or  any  other  person  may  do  it,  merely 
for  amusement,  or  for  the  accommo- 
dation of  others,  without  having  any 
agency,  or  participating  at  all,  in  any 
game  which  may  be  played,    lb. 

10.  Even  if  a  game  be  played,  and 
he  who  sets  out  the  table,  and  places 
on  it  the  cards,  participates  in  the 
game,  and  wins  or  loses  money,  he 
may  not  be  guilty  of  having  set  up  a 
gaming  table  ;  he  may  be  a  better 
against  the  bank.  There 'must  be  a 
bank,  and  a  banker,  or  a  gaming  table, 
and  a  keeper  of  it.    lb. 

11.  Setting  up  a  gaming  table  is  no 
violation  of  the  statute*  unless  a  game 
be  played,  and  something  be  bet.  To 
play  a  game,  is  the  object  of  setting 

> ;  without  such  object,  a  gaming  ta- 
ble cannot  be  set  up  within  the  prohi- 
bition of  the  statute.  Such  purpose  is 
an  indispensable  constituent  in  the  de- 
finition of  the  words,  to  "  set  up  a  gam- 
ing table."    lb. 
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12.  A  person  may  keep  a  naming  ta- 
ble who  has  no  interest  whatever  in 
it.  He  may  barely  deal  the  cards  for 
the  real  banker.  Such  a  person  could 
not,  with  propriety,  be  considered  as 
having  set  up  the  bank,  or  gaming  ta- 
ble, according  to  the  proper  definition 
of  that  offence  ;  but,  by  keeping  the 
table  or  b^nk,  and  'dealing  the  cards, 
he  induces  other  persons  to  bet,  and 
thereby  occasions  a  breach  of  the  law, 
and  contributes  to  the  mischief  intend- 
ed to  be  remedied,    lb. 

13.  Playing  the  game  is  not  indis- 
pensable to  the  setting  up  of  a  gaming 
table,  though  it  is  essential  to  the  legal 
guilt  attached  to  the  setting  up.  The 
table  must  be  set  up  ;  and  also,  some- 
thing must  be  bet  on  a  game  played  on 
it.    lb. 

14.  A  man  may,  therefore,  set  up  a 
gaming  table,  on  which  no  game  shall 
be  played  ;  but  he  cannot  be  convicted 
for  a  violation  of  the  law,  unless  a  game 
be  played,  and  something  be  bet  upon 
it.    lb. 

15.  Some  person  must,  therefore,  keep 
the  table,  and  deal  the  cards,  if  the 
game  be  a  game  of  cards.  If  such 
person  be  not  the  person  who  set  up 
the  table,  the  latter  may  nevertheless 
be  guilty  of  a  clear  violation  of  the 
law,  in  both  its  letter  and  spirit.    lb. 

16.  Every  game  at  which  money  or 
property  is  won  and  lost,  is  unlawful. 
Every  such  game  is  not  only  contrary 
to  good  morals,  and  therefore  to  the 
general  policy  and  objects  of  the  law, 
but  it  is  in  some  way  or  other,  directly 
or  indirectly,  prohibited  by  legislative 
enactments  ;  and  is,  therefore,  in  a 
stricter  sense,  unlawful.  It  is  the  win- 
ning and  losing,  that  is  the  betting, 
which  constitutes  the  real  evil  against 
which  the  Legislature  has  directed  its 
efforts.  Betting  is  unlawful,  whatever 
may  be  the  occasion ;  and  the  money 
or  thing  staked  for  the  bet  is  forfeited. 
Vicaro*v.  Commonwealth,  5  Dana  505. 

17.  That  there  is  in  contemplation  of 
law,  and  in  the  view  of  the  Legislature, 
no  distinction  in  point  of  legality, 
though  there  may  be  in  the  degree  of 
offensiveness  between  the  several 
classes  of  games  themselves,  is  par- 
ticularly manifested  by  the  several 
enactments  against  those  who  suffer 


them  to  be  played  in  their  houses,    lb. 
506. 

18.  In  Missouri,  under  the  statutes 
of  1845  to  punish  gaming,  to  bet  on 
any  gambling  device  is  an  indictable 
offence.     State  v.  Bates,  10  Mo.  166. 

19.  Every  separate  act  of  betting  on 
any  gambling  device,  though  at  the 
same  sitting,  is  held  to  be  a  separate 
offence.     Forney  v.  State,  18  Mo.  455. 

20.  To  constitute  a  violation  of  the 
statute,  the  billiard-table  need  not  be 
kept  in  the  same  room,  or  under  the 
same  roof,  where  the  spirituous  liquors 
are  retailed  ;  if  the  one  is  contiguous 
to  the  other,  and  forms  part  and  parcel 
of  the  same  establishment,  it  falls  with- 
in the  meaning  of  the  statute.  Smith 
v.  the  State,  22  Ala.  54. 

21.  Where  an  indictment  is  laid  for 
keeping  a  billiard-table  in  connection 
with  a  house  where  spirituous  liquors 
are  retailed,  as  an  appendage  thereto, 
it  ife  sufficient,  when  it  pursues  the 
words  of  the  statute  literally  (Clay's 
Digest,  434,  §  19).    lb. 

22.  Where  ■  an  indictment  charged 
that  the  defendants  kept  a  gaming 
place  for  "  money,  hire,  gain  and  re- 
ward," and  the  proof  was  that  it  was 
the  general  custom  for  the  party  de- 
feated to  pay  for  the  use  of  the  tables 
one  shilling  for  each  game  ;  held  that 
this  was  a  gaming  for  money  within 
the  terms  of  the  statute.  The  State  v. 
Leighton,  3  Foster  (N.  H.)  167.       . 

23.  In  Kentucky,  the  betting  of 
checks  or  counters  of  a  faro  bank, 
which  it  is  agreed  and  understood  by 
the  parties  shall  represent  bank-notes 
or  money,  and  for  which  money  or  bank- 
notes are  paid  by  the  parties,  is  a  vio- 
lation of  the  statute  against  gaming, 
and  will  support  the  charge  of  keeping 
a  faro  table,  at  which  money  or  bank- 
notes are  bet.  Ashbuk  v.  Com.,  7  B. 
Monr.  44. 

24.  In  Iowa,  horse  racing  is  not  a 
game  of  chance,  within  the  terms  of 
the  statute  to  prevent  and  punish  gam- 
bling. Harles*  v.  United  States,  1  Mor- 
ris 169. 

25.  On  a  presentment  for  unlawful 
gaming,  where  it  appears  that  persons 
charged  were  in  a  storehouse  in  a  vil- 
lage late  at  night,  after  persons  cease 
to  come  to  the  store  to  purchase  goods, 
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and  the  door  was*  locked  ;  held  that  it 
was  a  public  place,  within  the  meaning 
of  the  statute  against  gaming.  Com- 
monwealth v.  Feazle,  8  Gratt.  585. 

26.  In  Indiana,  the  winning  of  any 
sum  of  money,  however  small,  at  a 
game  with  cards,  is  an  indictable  of- 
fence* under  the  laws  of  that  State,  of 
which  the  Circuit  Court  has  exclusive 
jurisdiction.  State  v.  Alhertson,  2 
Blackf.  251. 

27.  In  Virginia,  the  exhibitor  of  a 
gaming  table  called  hap-hazard,  alias 
blind-hazard,  alias  skin  cup  R.,  makes 
himself  liable  to  the  same  punishment 
with  the  exhibitor  of  a  faro  bank,  and 
comes  within  the  meaning  of  the  17th 
section  of  the  gaming  act.  Common- 
wealth v.  Wyatt,  6  Rand.  694. 

28.  Where  one  plays  a  game,  know- 
ing that  others  are  betting,  he  is  guilty 
of  gaming,  under  the  Tennessee  stat- 
ute, passed  to  prohibit  gambling. 
Smith  v.  the  State,  5  Humph.  168. 

29.  The  game  or  sport  of  cock-fight- 
ing is  unlawful,  because  it  is  a  viola- 
tion alike  of  the  prohibitions  of  a  stat- 
ute, and  of  the  plain  dictates  of  the 
law  of  humanity,  which  is  at  the  basis 
of  the  Common  Law,  and  specially  re- 
cognized in  the  Constitution,  which 
makes  it  the  duty  of  the  legislature 
"to  countenance  and  inculcate  the 
principles  of  humanity."  Common- 
wealth v.  TUton,  8  Met.  Rep.  232. 

30.  The  offence  of  gaming  is  "com- 
plete by  playing  once.  Swallow  v. 
State,  20  Ala.  Rep.,  N.  S.  80. 

31.  An  unoccupied  storehouse,  situ- 
ated in  a  town,  and  fronting  on  the 
street,  if  habitually  resorted  to  by  per- 
sons for  the  purpose  of  playing  cards, 
comes  within  the  provision  of  the  stat- 
ute against  playing  cards  at  any  "  out- 
house where  people  resort."    lb. 

32.  In  Alabama,  betting  on  the  re- 
sult of  an  election  after  the  election 
has  been  consummated,  is  not  within 
the  statute  of  1830.  Atkin's  Digest,  209, 
§  49.     State  v.  Henry.  2  Ala.  Rep.  340. 

33.  The  keeping  of  a  room  or  place 
for  the  sale  of  tickets  in  lotteries  not 
authorized  by  law,  is  not  an  indictable 
offence.     People  v.  Jackson,  3  Denio  101. 

34.  Betting  on  the  result  of  an  elec- 
tion is  held  to  be  an  indictable  offence. 
Parsons  v.  State,  11  Carter's  Rep.  499. 


35.  All  wagering  contracts  are  ren- 
dered void  by  statute,    lb. 

36.  Where  the  defendant  let  a  shed 
contiguous  to  a  passage-way  between 
the  shed  and  his  store,  and  received  the 
rent  knowing  that  the  shed  was  used 
for  gaming  ;  held  that  the  defendant  did 
actually  occupy  the  shed,  within  the 
meaning  of  St.  1798,  c.  20,  §  2,  of  Massa- 
chusetts. Commonwealth  v.  Dean,  1 
Pick.  Rep.  387. 

37.  Where  the  evidence  establishes 
that  the  defendant  did  not  himself 
make  the  bet,  but  procured  it  to  be 
done  for  him  by  another  ;  held  that  it  is 
not  necessary  that  a  person  to  be  guilty 
as  principal,  should  perpetrate  the  of- 
fence with  his  own  hands,  for  if  it  be 
committed  through  the  medium  of  an 
innocent  agent,  the  employer,  though 
absent  when  the  act  is  done,  is  answera- 
ble. Williams  v.  State,  12  Smed.  & 
Marsh.  Rep.  58. 

38.  Permitting  a  pack  of  cards  to  be 
used  witfi  which  money  is  won  and  lost 
is  an  offence,  punishable  under  the 
statute  against  gambling.  State  v. 
Pardon,  S  Mo.  83. 

39.  Although  the  setting  up  of  a 
gaming  table  may  alone  be  an  indicta- 
ble offence,  the  keeping  of  such  table 
and  the  inducing  of  any  person  to  bet 
upon  it  is  another,  where  each  shall  have 
been  committed  by  different  persons 
or  at  different  times  ;  nevertheless,  as 
they  are  co-operating  acts  constituting 
altogether  one  offence,  when  committed 
by  the  Bame  person  at  the  same  time, 
an  indictment  for  that  combined  act  in 
violation  of  law  may  properly  charge 
the  whole  in  one  count,  and  but  one 
punishment  can  be  inflicted,  as  for  one 
offence.  Hinkh  v.  ConClth,  4  Dana  519. 

40.  Where  a  horse  was  sold  to  the 
defendant  for  sixty-five  dollars,  payable 
when  Gen.  Taylor  should  be  elected 
President  of  the  United  States,  which 
sum  was  subsequently  paid  by  the  de- 
fendant and  the  horse  was  worth  eighty 
dollars  ;  held  that  the  transaction  was 
a  wager  within  the  statute.  Parson 
v.  State,  2  Carter  499. 

41.  In  Arkansas,  under  the  act  of 
1845,  relative  to  billiard  tables,  the  set- 
ting up  and  keeping  of  a  billiard  table 
is  no  offence.     Mayers  v.  State,  3  Eng. 
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42.  The  act  provides  that  before  the 
table  be  set  up,  the  sum  of  twenty  five 
dollars  shall  be  paid  into  the  State 
treasury,  and  a  like  sum  into  the 
county  treasury,  and  any  person  sea- 
ting up  the  device  and  thus  refusing 
to  pay,  is  guilty,  Ac.  lb. 
.  43.  The  essence  of  the  crime  is,  that 
the  party  should  have  refused  to  pay 
the  tax  imposed,  and  unless  this  be 
charged  the  indictment  is  void.    lb. 

44.  The  assemblage  of  eight  or  ten 
persons,  by  invitation,  at  a  private 
house  or  room,  to  which  the  public 
have  not  the  right  to  go,  for  the  pur- 
pose of  playing  cards,  or  participating 
in  social. amusements,  does  not  consti- 
tute such  house  or  room  "a  public 
place  "  within  the  statute  against  gam- 
ing.    Coleman  v.  State,  20  Ala.  B.  51. 

45.  If  the  occupants  of  a  room  are 
in  the  constant  habit  of  inviting  a 
number  of  persons  to  their  room  for 
the  purpose  of  playing  cards,  and  oth- 
ers are  allowed  to  come  uninvited, 
without  any  restraint,  it  is  testimony 
tending  to  prove  the  room  a  public 
place,  and  the  jury  may  find  so.     lb. 

46.  Any  contest  or  course  of  action 
commenced  and  prosecuted  in  conse- 
quence of  a  bet  or  wager,  and  with  a 
view  to  determine  the  bet  or  wager 
upon  the  event  of  such  contest  or 
course  of  action,  is  gaming.  State  v. 
Smith,  1  Meigs  99. 

47.  To  constitute  gaming,  there  must 
not  only  be  a  betting  upon  the  deter- 
mination of  an  event,  but  the  course 
of  action  to  bring  about  such  event, 
must  have  been  originated  and  com- 
menced with  a  view  to  determine  the 
bet.    lb. 

48.  A  bet  that  one  candidate  will 
beat  another,  as  it  falls  within  the 
evils  intended  to  be  suppressed,  must 
be  construed  to  be  a  bet  on  an  elec- 
tion within  the  contemplation  of  the 
sixth  section  of  the  act  of  Kentucky. 
Cam.  v.  Path,  9  Dana  31. 

49.  Where  the  place  where  the  gam- 
bling occurred  was  open  to  the  public, 
and  it  was  used  for  illegal  purposes  ; 
held  that  it  did  not  subject  the  owner  of 
the  land  over  which  the  road  passed  to 
the  penalties  of  the  act  Roberts  v. 
Com.,  11  Monr.  3. 

50.  Indictment  for  playing  cards/' at 


a  public  place.9  The  proof  showed 
that  there  was  a  large  assembly  of 
persons,  on  a  public  day,  at  a  certain 
storehouse  in  the  country.  The  de- 
fendants, five  in  number,  Went  into  a 
piece  of  woods  where  undergrowth 
was  very  thick,  and  into  a  deep  hollow 
in  said  woods,  about  four  hundred 
yards  from  said  store,  and  out  of  Bight 
of  any  road,  and  there  engaged  in  a 
game  of  cards.  Whilst  so  engaged, 
three  other  persons  came  to  the  same 
place  and  took  part  in  Hie  game,  one 
of  whom  testified,  \hat  when  he  went 
into  the  woods  he  did  not  know  where 
the  defendants  were,  but  hunted  them 
up ;  that  he  had  never  known  cards  to 
be  played  at  that  place  before,  but  that 
during  the  previous  year  he  had  known 
persons  to  play  "  in  the  piece  of  woods  " 
some  fifty  or  one  hundred  yards  from 
"said  hollow."  It  was  held  that  the 
playing  was  not  at  a  public  place. 
Bythwoodv.  State,  20  Ala.  N.  S.  47. 

51.  A  room  in  the  second  story  of  a 
two-story  house,  which  is  accessible 
only  by  means  of  a  flight  of  steps  lead- 
ing up  to  it  on  the  outside,  and  which 
is  used  by  one  of  the  proprietors  of  the 
house  as  a  sleeping  apartment,  the 
lower  room  being  used  by  the  propri- 
etors for  retailing  spirituous  liquors,  is 
within  the  prohibition  of  the  statute 
against  gaming  at  any  storehouse  for 
retailing  spirituous  liquors,  or  house 
or  place  where  spirituous  liquors  are 
retailed  or  given  away.  Johnson  v. 
State,  19  Ala.  52*7. 

52.  Where  one  keeps  a  billiard  table, 
though  he  do  not  play  on  it  himself  for 
money,  nor  permit  others  to  do  so,  yet, 
if  for  a  stipulated  compensation  per 
game,  he  allows  persons  to  use  it,  he  is 
liable  to  indictment.  Ward's  case,  3 
Leigh  143. 

53.  In  North  Carolina  it  is  no  offence 
against  the  law  of  that  State  to  gam- 
ble with  a  slave.  State  v.  Pembtrton, 
2  Dev.  281. 

54.  Keeping  a  gaming  house  is  an 
indictable  offence  under  the  laws  of 
Georgia.  State  v.  Savannah,  T.  U.  P. 
Charlt.  235. 

55.  In  Tennessee,  all  persons  who 
incite  the  playing  of  cards  for  money 
or  other  valuables,  though  they  may 
not  bet,  are  guilty  of  gaming  under. the 
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statutes  of  that  State,  and  are  to  be 
considered  as  principals.  Howltt  v. 
State,  5  Yerg.  145. 

66.  Where  one  bets  upon  the  results 
of  the  Presidential  election  in  the  Uni- 
ted States,  he  is  within  the  letter  and 
meaning  of  the  Tennessee  act  of  1823, 
c  25,  §  2,  and  liable  to  be  indicted. 
Quarks  v.  State,  5  Hnmph.  561. 

67.  Where  persons  are  concealed  in 
bushes  and  briars,  on  land  owned  by 
a  county  for  supporting  its  poor,  and 
there  gaming,  they  will  not  be  liable  in 
Virginia  for  earning  in  a  public  place. 
Com.  v.  Vandine,  6  Gratt.  689. 

68  A  bet  is  a  wager,  and  the  betting 
is  complete  when  the  offer  to  bet  is 
completed.  The  placing  of  money  on 
the  gaming  table  is  such  an  offer,  and 
if  no  objection  be  made  by  the  player 
or  owner  of  the  table  or  bank,  it  is  an 
acceptance  of  the  offer,  and  the  offence 
against  the  statute  is  complete,  al- 
though from  any  cause  whatever  the 
game  should'  never  be  played  out,  and 
the  stake  be  neither  losfnor  one;  the 
offence  which  the  act  designed  to  pun- 
ish, is  betting,  not  the  winning  or  los- 
ing.    StaU  v.  Welch,  7  Port.  463. 

59.  Where  a  prisoner  pleads  guilty 
to  an  indictment  for  gaming,  it  amounts 
to  nothing  more  than  an  acknowledg- 
ment of  the  facts  charged  ;  and  whether 
such  facts  constitute  an  offence,  is  left 
open  to  be  tiecided  by  the  Court.  Crow 
v.  State]  6  Texas  R.  334. 

60.  It  is  not  indictable  under  the 
statute  to  bet  on  a  game  of  ten-pins  or 
billiards.     lb. 

61.  A  back  room,  occupied  by  the 
Register  in  Chancery  as  a  bed-room, 
adjoining  the  front  room,  which  was  his 
office,  and  communicating  with  it  by  a 
door,  is  not  a  public  place  within  the 
statute  against  gaming,  it  being  shown 
that  the  house  was  surrounded  in  the 
rear  by  a  high  fence  ;  that  the  playing 
took  place  at  night,  when  the  doors 
were  locked  and  the  windows  closed  ; 
that  the  persons  present,  about  eight  in 
number,  came  by  invitation  from  the 
occupier  of  the  room,  and  that  they  en- 
tered through  a  back  door,  and  not 
through  tho  public  office.  Roqnemort  v. 
StaU,  19  Ala.  528. 

62.  In  order  to  constitute  a  wager, 
both  parties  should  be  subjected  to' 


a  risk.     Queries  v.    State,  G  Humph. 
561. 

63.  The  act  of  South  Carolina  of 
1802  subjects  the  offender  to  the  pen- 
alty of  fifty  dollars  for  either  playing 
at  any  of  the  prohibited  games  or  bet- 
ting on  the  hands  of  those  who  shall  so 
play,  or  for  keeping  a  tavern  or  other 
place  to  accommodate  persons  so  play- 
ing, and  actually  accommodating  them 
therein  ;  the  offence  is  not  committed  by 
the  keeper  of  a  tavern,  Ac,  unless  he 
makes  a  practice  to  accommodate  game- 
sters, who  actually  do  game  in  his  house, 
booth,  Ac.     State  v.  Brice,  2  Brev.  66. 

64.  In  North  Carolina,  the  playing 
at  cards  for  money  or  property,  in  a 
counting-room  attached  to  and  under 
the  same  roof  with  a  store-room  in 
which  spirituous  liquors  are  retailed, 
falls  within  the  prohibition  of  the  Act 
of  1831,  c.  26,  (I  Rev.  Stat,  c.34,  §  69,) 
forbidding  the  playing  "  at  any  game 
of  cards  in  any  house  where  spirituous 
liquors  are  retailed,  or  any  outhouse  or 
store  attached  thereto,  or  any  part  of 
the  premises  occupied  with  such  house." 
State  v.  Terry,  4  Dev.  &  Batt.  185. 

65.  In  Massachusetts,  the  game  of 
bowls  is  an  unlawful  game,  within  the 
provisions  of  the  Rev.  Sts.  c.  50,  §  17. 
Commonwealth  v.  Stowell,  9  Mete.  572. 

66.  The  statute  provides  that  "if 
any  person,  not  licensed  as  an  inn- 
holder,  victualler,  or  retailer  of  spirit- 
uous liquors,  shall  keep,  or  suffer  to  be 
kept,  in  any  house,  building,  yard, 
garden,  or  dependency  thereof,  by  him 
actually  used  or  occupied,  any  *  tables 
for  the  purpose  of  playing  at  billiards, 
or  any  other  unlawful  game,  every 
person  so  offending  shall,  for  every 
such  offence,  forfeit,"  &c.    lb. 

67.  The  offence  here  mentioned  is 
not  a  continuing  offence.    lb. 

68.  It  consists  in  permitting  persons, 
for  hire  and  reward,  to  resort  to  a- 
building,  used  by  the  defendant,  for  the 
purpose,  on  their  part,  of  playing  at 
bowls.  This  offence  may  be  repeated 
from  day  to  day,  and  in  connection 
with  different  individuals,  and,  of 
course,  may  be  the  subject  of  distinct 
indictments,  or  distinct  counts  in  the 
same  indictment,    lb. 

69.  The  statute  offence  is  complete 
if  they  were  permitted  by  the  defend- 
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ant  to  resort  to  a  building  by  him  used 
for  the  purpose  of  playing  at  bowls. 
lb. 

70.  A  neighborhood  road  is  a  "  pub- 
lic place,"  within  the  statute  against 
gaming  ;  it  being  shown  that  the  play- 
ing took  place  near  an  assemblage  of 
persons,  some  of  whom  were  looking 
on  at  the  playing,  and  others  passing 
about  at  the  time.  Mills  v.  State,  20 
Ala.  86. 

71.  The  term  "  highway,"  as  used 
in  the  statute  against  gaming,  means 
a  public  road,  one  dedicated  to,  and 
kept  by  the  public,  as  contra-distin- 
guished from  a  private  way,  or  a  neigh- 
borhood road.     lb. 

72.  The  charge  of  keeping  a  house 
in  its  ordinary  acceptation,  is  equiva- 
lent to  having  it  in  possession,  or  occu- 
pying it.     State  v.  People,  4  Scam.  168. 

73.  Keeping  a  billiard-room,  without 
allowing  any  noise,  to  disturb  the 
neighborhood,  and  without  allowing 
any  bets  on  the  game,  does  not  become 
a  public  nuisance,  unless  it  be  in  a 
tavern,  where  it  is  made  a  nuisance  by 
statute.  People  agt  Sergeant,  8  Cow. 
139. 

74.  It  is  not  deemed  a  nuisance  at 
Common  Law.    lb. 

75.  Playing  the  rub  to  determine 
which  party  shall  pay  for  the  use  of  the 
table,  does  not  constitute  gaming,    lb. 

76.  In  Alabama,  betting  at  the  game 
of  billiards  or  pool  is  not  an  indictable 
offence,  at  least  since  the  passage  of 
the  Revenue  Law  of  March,  1848. 
State  v.  Moseley,  14  Ala.  390. 

77.  Bowling  alleys,  connected  with 
taverns,  are  unlawful,  though  the 
players  only  risk  the  price  of  the  game. 
State  v.  Records,  4  Har.  Rep.  554. 

78.  The  offence  of  gaming  is  com- 
plete by  playing  once,  and  does  not  re- 
quire a  repetition  of  it.  Cameron  v. 
State,  15  Ala.  Rep.  383. 

79.  In  North  Carolina,  under  the 
statute  against  gaming,  Rev.  Stat.  ch. 
34,  §  69,  the  place  of  gaming  and  the 

Elace  of  retailing  must  be  the  same 
ouse,  or,  at  the  least,  parts  of  the 
same  establishment.  "  The  premises," 
mean  those  places  only  which  are 
occupied  by  the  retailer,  with  the  house 
in  which  he  retails  as  one  whole.  State 
v.  Black,  9  Iredell  378. 


80.  The  charge  of  gaming  is  not  of 
itself  an  offence  punishable  by  law. 
State  v.  Cdton,  6  Texas  425, 

81.  In  Arkansas,  since  the  passage 
of  the  act  of  March,  1848,  "  to  provide 
for  the  assessment  and  collection  of 
taxes,"  a  pool  table  may  be  exhibited 
under  a  license,  and  those  who  bet  at 
it  are  not  punishable  under  the  12th 
section  of  the  6th  chapter  of  the  penal 
code,  though  the  indictment  was  found 
previous  to  the  passage  of  the  act  first 
mentioned.  State  v.  Allaire,  14  Ala. 
435. 

82.  Any  contest  or  course  of  action 
commenced  and  prosecuted  in  conse- 
quence of  a  bet  or  wager,  with  the 
view  to  determine  the  bet  or  wager 
upon  the  event  of  such  contest  or 
course  of  action,  is  gaming.  These 
two  propositions  clearly  embrace  a  bet 
or  wager  upon  the  result  of  a  contest 
between  two  game  cocks.  Bagley  v. 
State,  1  Humph.  486. 

83.  Keeping  a  gaming-table  called 
"shuffle-board,"  is  not  indictable  under 
the  act  of  Assembly  of  North  Carolina, 
concerning  gaming,  the  jury  having 
found  that  this  is  not  a  game  of  chance 
but  one  of  skill.  State  v.  Bishop,  8 
Iredell  266. 

84.  The  game  of  ten-pins  is  not  a 
game  of  chance,  and,  therefore,  persons 
playing  at  it  are  not  indictable  under 
the  act  of  Assembly  of  North  Carolina, 
Rev.  Stat.  ch.  34,  §  68.  State  v. 
Gupton,  8  Iredell  271. 

85.  The  game  of  "  loto  "  is  a  gaming 
device,  and  if  a  loto  table  is  kept  at 
which  the  game  was  played  for  money, 
it  is  an  indictable  offence.  Lowry  v. 
State,  1  Mo.  Rep.  722. 

86.  A  house  in  which  a  faro  table  is 
kept,  for  the  purpose  of  common  gam- 
bling is,  per  se,  a  nuisance,  and  it  is  not 
necessary,  to  constitute  it  such,  that 
there  should  be  proof  of  frequent  frays 
and  disturbances  committed  there. 
State  v.  Doon,  R.  M.  Charlt.  1. 

87.  The  use  of  a  faro  table  for  the 
purpose  of  gambling,  is  not  rendered 
lawful  by  the  tax  imposed  on  the  in- 
strument,   lb. 

88.  Where  a  physician  and  a  few 
friends,  present  by  invitation,  played 
cards  or  dice  at  night,  with  closed 
doors,  in  his  office,  where  he  exhibited 
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his  medicines,  received  professional 
calls  at  all  times,  and,  being  unmarried, 
ate  and  slept ;  held  that  the  office  was 
not  a  public  place,  within  the  meaning 
of  the-  statute  of  Alabama,  against 
gaming.     Clarke  v.  State,  12  Ala.  492. 

89.  A  steamboat  is  held  to  be  a 
public  place,  within  the  statute  of 
Alabama,  against  unlawful  gaming. 
Coleman  v.  State,  13  Ala.  602. 

90.  An  indictment  for  betting  money 
is  not  supported  by  proof  of  the  betting 
of  United  States  treasury  warrants. 
Williams  v.  State,  12  Smed.  &  Marsh. 
58. 

91.  The  effect  of  a  demurrer  to  an 
indictment  is  to  admit  the  facts  as 
stated  in  the  indictment.  State  v. 
Fcarson,  2  Md.  310. 

92.  The  suffering  persons  to  play 
cards,  and  bet  upon  games  at  cards,  as 
in  a  tavern  on  the  Sabbath  day  by  a 
licensed  tavern  keeper,  is  an  offence 
prohibited  by  act  of  1823,  ch.  16,  §  11, 
which  provides  that  no  housekeeper 
shall  sell  any  strong  liquor  on  Sunday, 
or  suffer  any  drunkenness,  gaming,  or 
unlawful  recreations  in  his  or  her  house. 
lb. 

93.  A  tavern-keeper  is  clearly  a 
housekeeper  in  contemplation  of  this 
act,  and  the  term  gaming,  as  there 
used,  is  synonymous  with  betting  on 
games.    lb. 

94.  The  design  of  that  act  was  to 
make  that  unlawful  on  a  Sunday  which 
WQuld  be  deemed  in  law  as  innocent 
on  any  other  day  :  therefore  the  term 
gaming  there  usea  cannot  be  supposed 
to  mean  unlawful  games,  which  is  the 
usual  meaning  of  the  term,  for  such  are 
violations  of  the  law,  whether  practiced 
on  Sunday  or  any  other  day.    lb. 


II.  Statutes  respecting  Gaming,  Ac. 

95.  In  Virginia,  playing  at  cards  in 
a  tavern  is  unlawful,  and  in  violation 
of  the  act,  whether  the  party  bets  dr 
not     Com.  v.  Terry,  2  Virg.  Cas.  77. 

96.  As  to  what  constitutes  a  public 
place,  within  the  meaning  of  the  Vir- 
ginia gaming  act,  vide  Walker  v.  Com., 
2  Virg.  Gas.  515. 

97.  In  Virginia,  the  statute  of  Feb- 


ruary 26th,  1828,  prescribing  a  new 
punishment  for  a  certain  species  of 
gaming  committed  after  the  1st  of  May, 
1828,  does  not  operate  as  a  repeal  of 
the  former  statutes  defining  the  offence 
and  prescribing  other  punishments  for 
the  same,  as  to  such  offence  committed 
before  May  1st,  1828.  Com.  v.  Pegram, 
1  Leigh  569.. 

98.  Where  one  takes  a  chance  in  a 
raffle  at  $20,  or  any  smaller  sum,  where 
the  property  raffled  for  exceeds  $20  in 
value,  and  the  raffling  takes  place  in  a 
private  house,  it  does  not  come  within 
the  Virginia  act  of  gaming.  Com.  v. 
Garland,  5  Rand.  652. 

99.  One,  however,  who  takes  his 
chance  in  such  case,  and  wins  the  thing 
raffled  for,  comes  within  it.    lb. 

100.  If  the  prize  is  won  by  two  per- 
sons in  partnership,  and  the  value  to 
each,  when  divided,  does  not  amount 
to  $20,  neither  of  them  is  within  the 
act    lb. 

101.  One  who  takes  a  chance  in  a 
raffle,  does  not  become  liable  to  the 
penalty  prescribed  for  the  purchase  of 
a  foreign  lottery-ticket*  by  the  latter 
part  of  the  26th  section  of  such  gaming 
act    lb. 

102.  In  Maryland,  the  act  of  1797, 
c.  110,  in  relation  to  faro  tables,  only 
has  reference  to  dwelling-houses,  out- 
houses, and  places  occupied  by  tavern- 
keepers,  &c.  Baker  v.  State,  2  Har.  & 
J.  5. 

103.  In  Virginia,  the  statute  of  March 
26, 1842,  enacting  that  in  all  recoveries 
hereafter  had  for  violations  of  the 
gaming  laws,  the  fee  recovered  shall 
be  ten  dollars  for  the  Commonwealth's 
attorney,  and  the  sum*of  thirty  dollars 
shall  be  paid  to  the  literary  fund  in  lieu 
of  the  sum  as  at  present  provided,  did 
not  apply  to  offences  committed  before 
its  passage,  but  such  offences  remained 
liable  to  prosecution  and  punishment 
under  the  pre-existing  law,  the  same 
as  if  the  said  statute  had  never  been 
passed.  Pitman's  case,  2  Robinspn  800. 

104.  In  North  Carolina,  a  retailer  of 
spirituous  liquors  is  not  an  ordinary 
keeper,  within  the  meaning  of  the  act 
of  1801,  to  prevent  excessive  gaming. 
The  State  v.  Hox,  3  Dev.  116. 

105.  Where,  upon  the  occasion  of  a 
public  muster  at  a  tavern,  certain  per- 
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sons  were  engaged  in  gaming  in  a  barn 
two  hundred  yards  distant  from  the 
tavern  house,  and  in  a  separate  enclos- 
ure, though  on  the  same  plantation,  the 
barn  being  sixty  or  seventy  yards  in 
the  rear  of  another  barn  in  which  spirits 
are  sold  by  the  tavern-keeper  ;  it  was 
held  that  the  first-mentioned  barn  was 
a  public  place,  within  the  meaning  of 
the  Virginia  act  against  unlawful  gam- 
ing.  Tanner's  case,  8  Leigh  741. 

106.  Where  the  lessee  and  occupier 
of  a  tavern  was  also  the  occupier,  under 
the  same  lease,  of  a  storehouse,  which, 
however,  was  not  within  the  curtilage 
of  the  tavern  nor  connected  in  any  way 
with  the  tavern,  it  was  held  that  the 
storehouse  was  not  a  part  or  an  ap- 
purtenance of  the  tavern,  within  the 
terms  of  the  Virginia  statute  against 
unlawful  gaming  (1  Rev.  Code,  c.  147, 
§  16).     Sander's  case,  5  Leigh  751. 

107.  To  make  a  separate  house  an 
appurtenance  to  a  tavern  within  the 
terms  of  that  provision,  such  house 
must  be  occupied  in  connection  with 
the  tavern,  for  the  accommodation  of 
guests,  as  part  of  the  tavern.    lb. 

"  108.  The  126th  section  of  the  Crimi 
nal  Code  of  Illinois  provides,  that  if 
any  person  shall  for  his  gain  or  profit, 
keep,  have,  exercise  or  maintain  a  com- 
mon gaming  house,  table,  or  room,  or 
in  any  house  or  place  occupied  by  him, 
procure  or  permit  persons  to  frequent 
or  come  together  to  play  for  money, 
such  person  shall  on  conviction  be  fined, 
Ac.  The  principal  object  of  this  section 
evidently  is  to  suppress  gaming-houses, 
and  prevent  public  houses  from  being 
resorted  to  for  the  purposes  of  gaming, 
by  reaching  ana  punishing  those  hav- 
ing the  control  of  such  establishments. 
Stoltz  v.  People,  4  Scam.  R.  168. 

109.  In  Tennessee,  betting  on  elec- 
tions, by  the  act  of  1823,  c.  25,  §  2,  is 
declared  a  misdemeanor,  and  upon  con- 
viction by  presentment  or  indictment, 
the  offender  shall  pay  a  fine  for  the  use 
of  the  county,  as  in  cases  of  betting  on 
any  game  or  games  of  hazard,  by  the 
laws  now  in  force  and  use.  State  v. 
Trotter,  5  Yerg.  184. 

110.  The  statute  of  Maine,  c.  35,  §  7, 
has  provided  for  the  punishment  of  two 
distinct  offences :  one  for  keeping  a 
house,  shop,  or  other  place,  resorted  to 


for  the  purpose  of  gaming ;  and  the 
other,  for  permitting  a  person  to  play 
at  cards,  dice,  billiards,  or  other  game, 
for  money,  or  other  things,  in  any 
house,  shop,  or  place  under  his  control 
or  care.  A  person  may  permit  one  to 
play  at  such  games  for  money,  in  a 
place  under  his  control,  and  yet  not 
keep  a  house  or  place  resorted  to  for 
that  purpose.  So  one  may  own  and 
control  a  house  or  place  resorted  to  for 
the  purpose  of  gaming,  without  being 
the  keeper  of  the  house  or  place  in  the 
sense  of  the  law.  State  v.  Currier,  23 
Me.  43. 

111.  As  to  the  application  of  the  rule 
of  construction  furnished  by  the  13th 
sec.  of  the  gaming  act  of  Arkansas 
(Digest  367,  368).  Brown  v.  State,  5 
Eng.  607. 

112.  In  Ohio,  the  third  and  fourth 
sections  of  the  statute  for  the  preven- 
tion of  gaming,  apply  as  well  to  the 
betting  on  elections  as  to  any  other 
bet.     Veach  v.  Elliot,  1  McCook  139. 

113.  The  act  to  punish  betting  on 
elections,  and  the  act  more  effectually 
to  prevent  gambling,  have  operated  to 
supersede  a  portion  of  the  seventh  and 
eighth  sections  of  the  gaming  act,  but 
have  not  repealed  other  sections  of  that 
statute,    lb. 

114.  Any  place  which  for  the  time  is 
made  public  by  the  assemblage  of  peo- 
ple, is  a  public  place  within  the  mean- 
ing of  the  act  against  gaming.  Camp* 
beU  v.  State,  17  Ala.  369. 

115.  According  to  the  act  of  Ga.  of 
1847,  gambling  is  playing  with  cards, 
dice,  or  any#  other  game  of  chance  or 
hazard,  for  the  purpose  of  betting,  win- 
ning, or  losing  money,  or  any  other  thing 
or  things,  article  or  articles  of  value  or 
otherwise,  or  any  property,  or  any  other 
article  or  articles  9  thing  or  things,  of  val- 
ue. It  consists  also  in  playing  at  these 
games  that  others  may  bet,  win,  or  lose 
money,  or  any  other  thing  or  things, 
Ac. ;  and  in  betting,  winning,  or  losing 
money,  or  any  other  thing  or  things,  Ac, 
whilst  others  play  the  game.  Johnson 
v.  State,  8  Ga.  451. 

116.  This  construction  excludes  the 
idea  that  playing,  per  se,  without  bet- 
ting on  the  game,  or  without  any  intent 
or  purpose  that  others  may  bet,  is  an 
offence.  A  game  at  cards,  or  any  other 
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game  at  chance  or  hazard  with  a  negro 
or  free  person  of  color,  simply  for 
amusement,  without  more,  is  not  made 
an  offence  by  the  act    lb. 

117.  The  act  of  Georgia  of  1847,  by 
its  title,  is  an  act  to  prevent  gambling 
with  negroes,  or  free  persons  of  color, 
by  white  persons.  Our  opinion  is,  that 
it  creates  the  offence  in  three  different 
forms  :  1st.  Playing  and  betting  with 
a  negro,  or  free  person  of  color,  by 
those  engaged  in  the  game  :  2d.  Play- 
ing, without  betting,  on  the  part  of 
those  engaged,  but  with  the  purpose 
and  intent  that  others  may  bet  upon 
the  game  ;  3d.  Betting  on  a  game  play- 
ed by  others,     lb. 

118.  In  Kentucky,  the  act  of  1833, 
against  gaming,  leaves  the  amount  of 
the  fine  imposed  by  section  10,  not  less 
than  $200,  nor  more  than  $500,  to  the 
discretion  of  a  jury.  Ervine  v.  Com- 
monwtalth,  5  Dana  216. 

119.  The  second  section  of  the  act  of 
1823,  if  not  repealed,  applies  only 
where  a  gaming  table  or  bank  is  set 
up,  or  kept,  not  where  games  with 
cards  are  merely  permitted.  lb. 

120.  The  act  of  Tennessee  of  1799, 
ch.  8,  makes  void  all  contracts,  the  con- 
sideration of  which  is  money,  lost  by 
playing  at  cards,  dice,  billiards,  horse- 
racing,  or  any  other  species  of  gaming 
whatever,  or  by  betting  upon  the  par- 
ties who  shall  play  at  such  cards,  or 
run  such  races,  and  also  inflicts  a  pen- 
alty of  five  dollars  upon  any  person  or 
persons  who  shall  encourage  or  pro- 
mote any  match,  or  matches,  at  cards, 
dice,  billiards,  or  any  pther  game  of 
hazard,  or  address  for  money,  or  other 
valuable  thing.  The  act  of  1803,  ch. 
12,  makes  it  indictable  for  any  person 
to  play  within  the  meaning  of  the  act 
of  1799,  ch.  8.  BagleyT.  State,  1  Humph. 
486. 

121.  The  act  of  Tennessee,  1820,  ch. 
5,  exempts  turf-racing  from  the  penal- 
ties inflicted  by  the  statutes  against 
gaming.  Match  races  for  short  dis- 
tances not  being  regarded  by  sports- 
men as  turf-racing,  the  exemption  in 
this  act  was  not  considered  as  extend- 
ing to  such  races.  The  act  of  1833, 
ch.  10  (Oomp.  stat.  360),  explanatory  of 
the  act  of  1820,  ch.  5,  declares  that  all 
horse-racing,  without  regard  to  the  dis- 

17 


tance  which  may  be  run,  when  the 
same  is  run  upon  a  track  or  path,  made 
or  kept  for  the  purpose  of  horse-racing, 
shall  be  deemed  turf-racing  within  the 
meaning  of  the  Acts  of  Assembly  of 
this  State.  Slate  v.  Potey,  1  Humph.  384. 

122.  The  legislature  never  intended 
to  tolerate  horse-races,  gotten  up  and 
run  at  distilleries,  grogshops,  and  mus- 
ters, where  the  crowds  of  excited  in- 
toxicated persons  would  render  it  alike 
dangerous  and  demoralizing,     lb. 

123.  In  Massachusetts  there  is  no 
statute  that  makes  the  game  of  bil- 
liards, cards,  or  dice  unlawful,  abso- 
lutely, per  se,  wherever  or  however 
used.  It  is  only  where  used  at  licensed 
houses,  or  at  places  opened  and  kept 
for  the  purpose,  for  hire,  gain,  or  re- 
ward, as  places  of  common  resort,  that 
these  games  are  thus  declared  to  be 
unlawful.  Commonwealth  v.  Goding,  3 
Mete.  130. 

124.  The  obvious  intent  of  the  stat- 
ute is  to  extend  the  same  prohibition 
to  unlicensed  houses,  if  opened  as 
places  of  common  resort,  and  that  they 
shall  be  deemed  places  of  common 
resort  if  the  proprietor  and  occupant 
shall  so  open  them  for  hire,  gain,  or 
reward,  lb. 

125.  By  the  act  of  Tennessee  of  1824, 
c.  5,  §  2,  grand  juries  are  authorized  to 
send  for  witnesses  to  give  evidence  of 
unlawful  gaming,  and  such  witnesses 
are  required  to  give  evidence  of  any 
offence  that  may  be  known  to  them 
against  the  statutes  to  suppress  gam- 
ing.    State  v.  Smith,  1  Meigs  99. 

126.  By  the  act  of  1823,  c.  25,  §  2, 
betting  on  an  election  is  declared  to  be 
a  misdemeanor,  and  the  persons  guilty 
thereof  are  subject  to  punishment,  as 
in  cases  of  betting  on  any  games  of 
hazard,  by  the  laws  then  in  force.     lb. 

127.  The  language  used  in  the  act 
of  Arkansas  against  gaming,  although 
not  possessing  great  legal  accuracy 
and  precision,  is  nevertheless  suffi- 
ciently explicit  and  comprehensive  to  in- 
clude every  species  of  gaming,  be  the 
name  or  denomination  what  it  may,  if 
adapted,  devised,  or  designed  for  the 
purpose  of  playing  any  game  of  chance 
at  cards,  or  at  which  any  money  or 
property  may  be  won  or  lost.  State 
agt.  Mathis,  3  Ark.  84. 
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128.  In  Tennessee,  an  Act  of  Assem- 
bly of  1824,  directed  that  all  statutes 
made  for  the  suppression  of  gaming, 
should  be  remedially  construed.  Every 
species  of  gaming  then  punished  by 
law,  was  considered  and  treated  as  a 
misdemeanor.  But  when  faro,  in  1821, 
was  rendered  infamous,  and  in  1829,  a 
felony,  the  rule  of  construction  created 
by  the  act  of  1824,  was  no  longer  ap- 
plicable. McCrowanv.  State,  9Yerg.  184. 

129.  In  Tennessee,  in  relation  to  the 
offence  of  gaming,  the  act  of  1824,  c. 
5f  §  2,  gives  the  grand  jurors  of  the 
State  very  extensive  inquisitorial  pow- 
ers, making  it  their  duty  to  inquire  dil- 
igently after  all  such  offenders,  and 
giving  them  the  power  to  call  all  per- 
sons for  examination  before  them  whom 
they  may  believe  to  have  any  knowl- 
edge of  the  commission  of  such  offences. 
lb. 

130.  In  Kentucky,  the  10th  sec.  of 
the  statute  of  1833,  against  gaming, 
(Stat.  Law,  760,)  enacts  that  where 
any  owner  or  tenant  of  a  house,  out- 
house, or  arbor,  or  any  other  place 
whatever,  Ac.,  shall  permit,  or  suffer 
any  unlawful  gaming  in  any  such 
house,  Ac.,  such  owner,  tenant,  or 
other  superintendent,  shall  for  every 
such  offence,  forfeit  and  pay  not  less 
than  $200,  nor  more  than  $500.  Cal- 
vert v.  Commonwealth,  5  Mon.  264. 

131.  The  statute  embraces  an  owner 
who  superintends  the  house,  a  tenant 
(which  might  extend  to  any  actual  oc- 
cupant) who  superintends  the  house, 
and  also  any  other  person  who,  though 
neither  the  owner,  nor  tenant,  nor  ac- 
tual occupant  of  the  house,  is  yet  (as 
the  owner,  or  tenant,  or  occupant  might 
be)  the  superintendent  of  it,  which  he 
can  only  be  by  authority,  express  or 
implied,  from  the  person  having  the 
possession  or  control  of  the  possession. 

J*- 

132.  In  Ohio,  the  act  of  January  17, 
1846,  the  "  more  effectually  to  prevent 
gambling,"  does  not  repeal,  alter,  or 
modify  the  act  of  March  12,  1831,  "for 
the  prevention  of  gaming,"  but  comes 
in  aid  of  the  latter,  to  suppress  gam- 
bling houses,  and  to  punish  severely 
the  keeper  of  any  gaming  device  or 
establishment.  Buck  v.  State,  1  Mc- 
Cook  61. 


133.  The  voluntary  permission  of  a 
single  act  of  gambling  in  a  house  or 
place  not  kept  "  to  be  used  or  occupied 
for  gambling,"  does  not  come  within 
the  act  of  January  17,  1846,  but  is 
provided  for  by  the  9th  section  of  the 
act  of  March  12,  1831.  lb. 

184.  An  indictment  under  said  sec- 
tion of  said  last-named  act  is  defective, 
unless  it  set  forth  the  names  of  the 
person  or  persons  permitted  by  the 
accused  to  play,  or  an  averment  that 
their  names  are  unknown,  lb. 

135.  The  statute  1847-'8,  of  Ken- 
tucky, applies  to  all  kinds  of  gambling. 
Roberts  v.  Com.,  11  Monr.  3. 

136.  In  Mississippi,  the  statutes 
against  gaming  are  held  to  be  remedial 
and  not  penal,  and  therefore  not  to  be 
construed  strictly.  Cain  v.  State,  13 
S.  &  Marsh.  456. 

137.  In  Tennessee,  by  the  2d  section 
of  the  act  of  1784,  ch.  18,  it  provided 
that  any  person  who  shall  encourage 
or  promote  gaming,  upon  conviction  be- 
fore a  justice  of  the  peace  shall  forfeit 
and  pay  the  sum  of  five  dollars.  The 
2d  section  of  the  act  of  1824,  ch.  5, 
makes  it  the  duty  of  grand  jurors 
where  they  shall  have  a  well-grounded 
belief  that  the  offence  of  gaming  has 
been  committed,  to  apply  to  the  Court 
for  subpoenas  to  bring  before  them  any 
person  or  persons  as  witnesses  whom 
they  may  believe  to  have  a  knowledge 
of  such  offence,  and  such  witnesses, 
when  they  appear,  shall  give  evidence 
of  any  offence  they  may  know  against 
any  of  the  statutes  to  repress  and  pre- 
vent gaming.  FugaU  v.  State,  2 
Humph.  897. 


III.   Indictment  and   Presentment  fob 
Hor8E-bacino,  Gaming,  Ac. 

188.  An  allegation  that  the  defend- 
ant bet  upon  a  horse-race,  does  not  al- 
lege an  offence,  the  words  not  neces- 
sarily imputing  that  the  race  was  run. 
Dobkins  v.  the  State,  2  Humph.  424. 

139.  It  was  held  to  be  an  offence  un- 
der the  statute  for  a  person  to  permit 
his  horse  to  be  run  in  a  horse-race,  and 
a  separate  offence  for  a  person  to  act 
as  rider  in  a  race.  State  v.  Nees,  1 
Carter's  R.  64. 
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140.  In  an  indictment  for  permitting 
a  horse  to  be  run  in  a  horse-race,  along  a 
public  highway,  the  termini  of  the  high- 
way need  not  be  stated.  State  v.  Arm- 
strong, 3  Indiana  Rep.  139  ;  State  v. 
Burgett,  1  Carter  419. 

141.  An  indictment  against  a  person 
for  suffering  certain  unlawful  games 
with  cards,  for  brandy,  money,  &c.,  to 
be  played  in  his  grocery,  should  state 
the  names  of  the  persons  who  played, 
or  state  that  they  were  unknown.  Ball 
v.  State,  7  Black.  242. 

142.  Where  an  indictment  charges 
that  the  defendant  acted  as  rider  in  a 
certain  horse-race  which  was  then  and 
there  run  along  a  public  highway  in 
said  county,  between  animals  of  the 
horse  kind,  in  a  trial  of  speed  ;  the 
Court  held  that  the  charge  thus  made 
is  too  loose  and  vague  to  be  considered 
sufficient  in  an  indictment  founded  on 
section  103,  c.  53,  E.  S.  Mayers  v. 
State,  1  Carter  251. 

143.  To  charge  in  an  indictment  that 
the  defendant  did  bet  at  a  certain  earn- 
ing bank,  then  and  there  exhibited  and 
kept,  called  Monte,  describes  with  suf- 
ficient certainty  the  offence  inhibited 
by  the  statute.  McKissick  v.  State,  2 
Texas  356. 

144.  In  indictments  for  gaming,  it 
was  not  necessary  to  state  how  much 
money  was  won  or  lost,  nor  who  won 
or  lost  money  Montee  v.  Commonwealth, 
3  J.  J.  Marsh.  132. 

145.  It  is  not  necessary  to  desig- 
nate the  name  of  the  game.  The  courts 
do  not  judicially  know  the  technics, 
nor  the  appellatives  of  gamblers.  3. 

146.  "  A  game  of  chance,  on  a  bank, 
or  on  a  gaming  table,"  is  description 
sufficient,  to  import  a  direct  and  speci- 
fied charge  of  a  violation  of  the  stat- 
ute. The  insertion  of  the  name  by 
which  the  game  is  generally  known 
might  contribute  to  its  ^identification ; 
but  it  is  not  indispensable,  and  without 
other  allegations,  would  not  show  that 
it  was  an  unlawful  game  of  chance. 
lb. 

147.  "  A  game  of  chance/'  wquld  not 
be  sufficiently  descriptive,  because  it 
would  not  appear  whether  it  was  a 
game  with  dice  or  cards,  or  on  a  bank, 
or  gaming  table.  The  specific  game 
should  be  stated.  lb. 


148.  The  indictment  must  lay  some 
day,  and  the  day  so  stated  must  be  a 
period  within  which  the  law  authorizes 
a  prosecution  to  be  commenced.  An- 
thony v.  State,  4  Humph.  83. 

149.  To  make  it  criminal  to  gamble 
for  any  "  valuable  thing,"  the  "  valu- 
able thing"  so  bet  must  be  set  forth 
and  described  in  the  indictment  or  pre- 
sentment,   lb. 

150.  Where  an  indictment  charges 
that  unlawful  gaming  is  carried  on  at 
a  house  of  public  resort,  it  is  sufficient 
under  the  Virginia  gaming  act.  Wir- 
than  v.  Com.,  5  Rand.  669. 

151.  An  indictment  containing  three 
counts,  for  playing  at  cards  in  an  out- 
house where  people  resort,  in  a  store- 
house for  retailing  spirituous  liquors, 
&c,  in  a  public  place,  is  good,  without 
designating  to  whom  the  out-house  or 
storehouse  belongs,  or  without  desig- 
nating the  description  of  the  place  by 
a  more  certain  description.  State  v. 
Atkyns,  1  Ala.  180. 

152.  An  indictment  for  gaming  is 
sufficient  against  one,  though  many 
others  are  charged  in  the  indictment 
who  were  not  connected  in  gaming 
with  him.  Brown  v.  the  State,  5  Yerg. 
367. 

158.  The  name  of  the  game  need  not 
be  stated  in  the  indictment ;  but  there 
should  be  in  it  some  description  of  the 
game*  as,  that  it  was  with  cards,  dice, 
&c,  in  order  that  the  defendant  may  be 
apprized  of  the  particular  charge  which 
he  is  required  to  answer.  Webster  v. 
State,  8  Blackf.  400. 

154.  Where  an  indictment  charged 
the  defendant  with  unlawful  gaming  at 
the  house  of  A.,  the  same  being  a  house 
of  entertainment ;  it  was  held  suffi- 
cient.    Linker's  case,  9  Leigh  608. 

155.  Where  a  presentment  for  gam- 
ing charged  the  defendants  with  play- 
ing an  unlawful  game  at  the  house  of 
A.  in  B.,  in  the  county  of  C,  it  was 
held  that  the  presentment  was  fatally 
defective,  in  not  alleging  that  the  house 
where,  &c,  was  an  ordinary,  or  a  pub- 
lic house.     Her&e  case,  4  Leigh  674. 

156.  The  jurisdiction  of  the  District 
Court  is  general,  and  if  the  indictment 
charges  the  offence  to  have  been  com- 
mitted in  the  proper  county,  that  is  a 
sufficient  averment  that  it  is  within  the 
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jurisdiction  of  the  Court    Drummond 
v.  State,  2  Texas  156. 

151.  In  an  indictment  for  a  statutory 
offence,  though  the  statute  must  be 
strictly  pursued,  it  is  not  necessary  to 
employ  the  exact  words  of  the  statute, 
unless  the  words  used  are  the  technical 
words  which  constitute  the  specific  of- 
fence,    lb. 

158.  In  an  indictment  for  betting  at 
cards,  under  the  8th  section  of  the 
gaming  act  (Digest,  301),  it  is  not  ne- 
cessary to  allege  the  amount  of  money 
bet,  nor  with  whom  defendant  bet,  but 
the  names  of  the  players  (if  known)  must 
be  alleged.  Moffat  v.  State,  6  Eng.  169. 

159.  An  indictment  for  playing  cards 
at  a  public  place,  need  not  allege  to 
whom  the  house  or  other  place  belongs; 
and  if  the  ownership  of  the  place  be 
alleged,  it  may  be  treated  as  surplus- 
age, and  need  not  be  proved  as  laid. 
Wilson  v.  State,  5  Texas  21. 

160.  An  indictment  will  lie  against 
a  person  for  suffering  gaming  in  a 
house  of  which  he  is  possessed.  Com. 
v.  Lampton,  4  Bibb  261. 

161.  If  the  indictment  charges  the 
offence  so  as  to  bring  it  within  the 
statute,  with  the  allegations  of  time 
and  place,  it  is  sufficiently  certain,  al- 
though the  Christian  name  of  one  of 
those  who  was  charged  to  have  been 
engaged  in  the  games  suffered  by  the 
defendant,  be  omitted,     lb. 

162.  The  indictment,  that  the  defend- 
ant "  did  play  at  cards  for  money,"  is 
sufficiently  defined  for  any  reasonable 
or  legal  purpose.  Johnston  v.  State,  7 
Smed.  &  Marsh.  58. 

163.  In  Missouri,  betting  at  cards  is 
indictable,  under  the  16th  section  of  the 
8th  article  of  the  act  concerning  crimes 
and  punishments.  Ewbanks  v.  State,  5 
Mo.  450. 

164.  Where  a  presentment  is  made 
for  unlawful  gaming,  by  playing  at 
cards,  betting  on  the  sides  and  hands 
of  those  that  then  and  there  did  play  ; 
held  that  the  indictment  is  not  objec- 
tionable for  duplicity.  Com.  v.  Tier- 
nan,  4  Gratt  545. 

1 65.  In  an  indictment  for  betting  on 
a  prohibited  game,  it  is  not  necessary 
to  allege  that  the  game  was  played  in 
the  county  where  the  bet  was  made. 
State  v.  KyU}  10  Mo.  389. 


166.  A  person  may  be  indicted  for 
permitting  gaming  in  his  house,  or  for 
setting  up  or  keeping  a  prohibited 
gaming-table  or  bank.  But  there  is  an 
essential  difference  between  these  of- 
fences and  the  simple  act  of  playing  a 
game,  or  merely  gaming.  An  indict- 
ment for  "  gaming  "  would  not  be  good. 
West  v.  Com.,  3  J.  J.  Marsh.  641. 

167.  Where  an  indictment  for  gam- 
ing charges  that  the  defendant  was 
guilty  of  unlawful  "  gaming,  by  then 
and  there  wagering  and.  betting  money 
on  a  certain  unlawful  game  of  cards. ;" 
this  was  held  to  be  a  good  indictment 
for  the  offence,  under  the  broad  pro- 
visions of  the  act  of  1824,  ch.  5,  and 
an  indictment  for  gaming  at  cards  need 
not  describe  the  game  played,  nor  the 
person  to  whom  the  bet  was  made  ;  nor 
is  it  necessary  to  charge  what  money 
or  what  amount  was  bet  on  the  game. 
State  v.  McBride,  8  Humph.  66. 

168.  The  words,  "did  gamble"  and 
"  did  game,"  contain  and  express,  ex  vi 
termini,  the  conjoint  facts,  that  a  bet  or 
wager  was  laid,  and  that  the  act  to 
which  it  related  was  executed.    lb. 

169.  Where  an  indictment  for  keep- 
ing a  gaming-house,  charged  in  the 
same  count  that  the  defendant  kept, 
and  suffered  his  house  to  be  used  for 
gaming,  &c,  and  it  was  insisted  that 
this  rendered  the  indictment*  bad,  on 
the  ground  that  it  charged  two  of- 
fences; held  that  one  offence  was  charg- 
ed.    Dormer  v.  State,  2  Carter  308. 

170.  It  is  not  necessary  in  an  indict- 
ment for  gaming,  to  allege  the  name 
of  any  person  who  played.     lb. 

171.  Where  a  widow  is  in  the  pos- 
session and  use  of  a  farm,  she  has  the 
right  to  control  it,  and  to  prevent  its 
appropriation  to  illegal  purposes  by 
those  who  have  no  color  of  title  or 
right  of  entry,  and  to  a  certain  extent 
may  be  appropriately  considered  the 
owner  of  the  lands.  No  allegation  of 
the  character  of  her  right  to  the  tene- 
ment is  necessary  ;  if  she  has  such  a 
right  as  enables  her  to  prevent  it  to  be 
used  for  the  illegal  purpose  of  gam- 
bling, she  comes  within  the  provisions 
of  the  statute,  and  the  averment  in  the 
indictment  that  she  is  the  owner  of  the 
tenement  is  sufficiently  sustained  by 
the  evidence  which  shows  that  she  has 
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a  qualified  ownership.  Roberts  v.  Com., 
11  Monr.'s  R.  3. 

172.  The  statute  of  1842  (Stat.  Law 
of  Ky.,  478),  provides  that  if  a  person 
shall  wager  or  bet  any  sum  of  money 
or  other  thing  upon  the  election  of  any 
of  the  officers  aforesaid  (among  whom 
are  members  of  the  General  Assem- 
bly), within  six  months  next  before 
said  election,  he  shall  forfeit  and  pay 
the  sum  of  one  hundred  dollars,  to  be 
recovered  by  indictment.  Com.  v.  Kirk, 
4  Monr.  1. 

173.  The  keeping  of  a  common  gam- 
ing-house, is  indictable  at  Common  Law, 
because  of  its  tendency  to  bring  to- 
gether disorderly  persons,  to  promote 
immorality,  and  to  lead  to  breaches  of 
the  peace.  Per  Bronson,  C.  J.  People 
v.  Jackson,  3  Denio  101. 

174.  But  where  an  indictment  only 
alleged  that  the  defendant  kept  a 
common  gaming-house,  without  stating 
what  was  transacted  there,  it  would 
not,  it  seems,  be  sufficient.  Per  Bron- 
son, C.  J.    lb. 

175.  And  where  an  indictment  charg- 
ed the  defendant  with  keeping  a  cer- 
tain common  gaming-house,  in  which  he 
sold  and  furnished  tickets  in  lotteries, 
unauthorized  by  law,  to  divers  per- 
sons, it  was  held  not  to  charge  an  in- 
dictable offence,     lb. 

176.  An  indictment  for  betting  on 
the  result  of  an  election,  must  state 
for  what  purpose  the  election  bet  on 
was  held  ;  that  is,  whether  it  was  for 
President  of  the  United  States,  for 
Governor  of  the  State,  &c.  Bellair  v. 
State,  6  Blackf.  104. 

177.  Where  several  persons  keep  a 
common  gaming-house,  a  joint  or  sepa- 
rate indictment  will  lie,  but  where 
they  are  jointly  indicted,  they  are  to 
be  considered  as  tried  separately,  and 
each  to  pay  the  same  penalty,  and  suf- 
fer the  same  consequences,  as  if  it  had 
been  the  sole  act.  Com.  v.  Hyde, 
Thacher's  Crim.  Cas.  19. 

178.  The  day  named  in  the  indict- 
ment is  not  material,  provided  the 
time  stated  be  previous  to  the  finding 
of  the  indictment ;  but  if  it  were  ne- 
cessary to  prove  the  time,  as  it  is 
alleged,  a  wrong  date  cannot  avail 
the  defendant  on  a  motion  to  quash 
State  v.  Little,  6  Blackf.  267. 


179.  In  Virginia,  several  offences 
under  the  gaming  act  may  be  charged 
against  different  persons  in  the  same 
indictment,  viz.,  against  one  for  ex- 
hibiting, another  for  playing  at,  and  a 
third,  for  permitting  faro  to  be  played 
at  his  house.  Com.  v.  McGuire,  1  Virg. 
Cas.  119. 

180.  In  Arkansas,  in  an  indictment 
for  betting  at  a  game  of  cards,  under 
the  8th  section  of  the  gaming  act, 
(Digest,  p.  367,)  the  names  of  the  per- 
sons who  played  the  game  (if  known), 
must  be  alleged,  and  the  proof  must 
correspond  with  the  allegations  ;  the 
proof  must  show  that  all  the  persons 
charged  to  have  played  were  engaged 
in  the  game.  Parrott  v.  State,*5  Eng. 
574. 

181.  In  Texas,  where  a  party  was 
indicted  under  the  act  of  3d  February, 
1845,  for  keeping  a  ten-pin  alley  with- 
out having  paid  the  license  tax  impos- 
ed thereon  by  the  act  of  5th  February, 
1842  ;  held  that  it  was  not  necessary, 
under  the  statute  referred  to,  for  the 
indictment  to  charge  that  the  alley 
was  kept  for  play,  or  that  playing 
took  place,  or  was  permitted  thereon. 
Netdham  v.  State,  1  Texas  139. 

182.  Where  an  indictment  is  found 
for  gaming,  it  must  allege  the  name  of 
the  person  with  whom  the  defendant 
played,  or  allege  his  name  to  be  un- 
known. Butler  v.  the  State,  5  Blackf. 
280. 

183.  In  Arkansas,  in  an  indictment 
under  the  third  section  of  the  gaming 
act,  for  betting  on  any  of  the  games 
prohibited  by  the  first  section  (Digest, 
365),  it  is  not  necessary  to  allege  that 
defendant  bet  with  any  particular  per- 
son.    Drew  v.  State,  5  Eng.  82. 

184.  A  presentment  for  unlawfully 
playing  cards  at  the  grocery  of  D.  and 
C,  is  substantially  defective  in  not 
charging  the  grocery  to  be  a  public 
place,  or  a  place  of  public  resort. 
Roberts9  case,  10  Leigh  686 

185.  In  South  Carolina,  where  an 
indictment  under  the  act  of  1816,  to 
prevent  gaming,  charges  the  defend- 
ant with  gaming  and  keeping  a  public 
place  or  house,  used  as  a  place  for 
gaming,  it  is  defective.  The  State  v. 
Hone,  1  Rich.  260. 

186.  It  has  been  held  that  a  general 
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charge,  that  the  defendant  kept  and 
maintained  a  common  gaming-house, 
would  be  sufficient,  though  the  better 
opinion  is,  that  a  further  allegation  in 
general  terms  of  what  was  transacted 
there,  is  necessary  ;  but  it  is  not  essen- 
tial to  specify  what  particular  games 
were  carried  on  by  the  visitors.  Van- 
derworker  v.  State,  8  En*.  700. 

187.  Concluding  an  indictment  "  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,"  will  not 
vitiate  when  it  is  coupled  with  an 
allegation  that  the  offence  charged  was 
a  "  common  nuisance,"  and  a  further 
conclusion  "against  the  peace  and 
dignity  of  the  State."  The  words  "  con- 
trary to  the  statute,"  Ac,  will  be  re- 
garded as  surplusage,  and  not  as  indi- 
cating a  prosecution  under  the  statute, 
against  gaming-houses.    lb. 

188.  An  individual  having  been  pun- 
ished under  the  corporate  authori- 
ties of  the  city  of  St.  Louis,  for  keep- 
ing a  roulette  table,  cannot  be  indict- 
ed in  the  State  courts  for  the  same 
offence.     State  v.  Simonds,  3  Mo.  414. 

189.  The  allegation  of  the  pendency 
of  the  election,  and  that  the  defend- 
ant bet  upon  the  event  of  that  elec- 
tion, is  sufficient.  It  is  not  necesary 
that  the  indictment  should  allege  that 
the  party  bet  upon  the  success  of  any 
particular  candidate.  State  v.  Cross, 
2  Humph.  301. 

190.  It  is  only  necessary  to  make 
such  specification  of  the  dictum  in  the 
indictment  as  to  apprize  the  defendant 
of  the  charge  against  him,  with  such 
reasonable  certainty  as  to  enable  him 
to  prepare  to  meet  it,  and  as  will  ren- 
der it  a  good  bar  to  any  subsequent 
prosecution  for  the  same  offence.  Com. 
v.  McAtee,  8  Dana  29. 

191.  Where  a  prosecution,  under  the 
Rev.  Sts.ch.  50,  §  17,  alleged  that  the 
defendant,  not  being  licensed  as  an  inn- 
holder  or  common  victualler,  did  for 
hire,  gain  and  reward,  unlawfully  suf- 
fer persons  to  resort  to  a  certain  build- 
ing by  him  actually  used  and  occupied, 
for  the  purpose  of  playing  at  a  game 
called  bowls,  Ac.,  being  then  and  there 
an  unlawful  game  ;  held  that  the  of- 
fence charged  was  within  the  statute 
Com.  v.  Drew,  3  Gush.  279. 

192.  In  Arkansas,  the  owner  or  oc- 


cupant of  a  house,  &c.,  cannot  be  in- 
dicted, under  the  4th  section  of  the 
gaming  act,  for  permitting  pocre,  or 
any  of  the  small  games  of  cards  men- 
tioned in  the  8th  section  of  the  act,  to 
be  played  in  his  house,  &c. ;  but  only 
for  suffering  some  of  the  armes,  tables, 
banks,  &c,  embraced  in  the  previous 
sections,  to  be  played,  carried  on,  or 
exhibited,  &c,  therein.  Stith  v.  State, 
8  Eng.  680. 

193.  In  Kentucky,  an  allegation  in 
an  indictment,  under  the  gambling  act 
of  1833,  that  defendant  "  did  keep  a 
gambling  house,"  is  sufficient,  so  far  as 
relates  to  his  interest  or  concern  in  the 
house.  It  would  not  do  under  the  act 
of  1799.  Commonwealth  v.  Crupper \  3 
Dana  466. 

194.  And  "  unlawful  ^arnes  at  cards," 
is  a  sufficient  specification  of  the  game. 
The  indictment  will  be  good  without 
specifying  the  sum  that  was  lost  or 
won,  or  by  whom  it  was  lost  or  wpn. 
lb. 

195.  But  it  must  charge,  in  direct 
terms,  that  the  gaming  was  permitted 
by  the  defendant ;  an  allegation  that 
he  kept  a  house  in  which  unlawful 
games  at  cards  were  played  and  per- 
mitted, is  not  sufficient;  for  it  might 
have  been  without  his  permission  or 
knowledge.    lb. 

196.  An  indictment  may  be  sustain- 
ed, under  the  act  of  1826  (prohibiting 
gaming  on  one's  premises),  which 
charges  the  person  with  permitting 
gammg  to  be  exhibited  in  his  house. 
Covy  v.  State,  4  Port.  186. 

197.  An  indictment  against  one,  for 
permitting  gaming  to  be  carried  on  in 
his  house,  which  states  the  offence  to 
have  been  committed  at  — — ,  in  the 
county  of  S.  (describing  the  county), 
is  a  sufficiently  certain  description  of 
the  place  where  the  offence  is  commit- 
ted, to  sustain  an  indictment.    lb. 

198.  Where  offences  are  distinct,  dif- 
ferent in  their  nature,  and  admitting  of 
different  degrees  of  punishment,  they 
ought  not  to  be  combined  in  the  same 
indictment.    State  v.  Fant,  2  Brev.  487. 

199.  For  keeping  a  disorderly  house, 
it  is  sufficient,  even  in  conformity  with 
the  strict  doctrine  of  indictments  as  it 
prevails  in  England,  to  lay  the  offence 
as  committed  in  a  parish,  hamlet  or 
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ville,  without  naming  a  particular  spot 
or  place  in  the  parish,  ville  or  hamlet. 
lb. 

200.  In  South  Carolina,  in  an  indict- 
ment under  the  act  of  1836,  for  gaming 
with  a  slave,  it  is  not  necessary  to  al- 
lege, nor  is  it  necessary  to  prove,  on 
the  trial,  what  the  particular  game 
played  at  was,  or  that  there  was  any 
betting.  Such  an  indictment  is  suffi- 
cient,  if  it  alleges  that  the  defendant 
"wilfully  and  unlawfully  did  game 
with  a  certain  negro  slave/'  Ac. ;  and 
it  is  sufficient  to  prove  on  the  trial 
that  the  defendant  played  at  cards 
with  the  slave.  State  v.  Laney,  4  Rich. 
193. 

201.  In  Arkansas,  in  an  indictment 
for  betting  at  pocre,  or  any  of  the  small 
games  embraced  in  the  8th  section  of 
the  gaming  act,  it  is  necessary  to  state 
the  names  of  the  persons  by  whom  the 

.  game  was  played,  by  way  of  identify- 
ing the  offence.  Backman  v.  State,  8 
Eng,  703. 

202.  But  where  the  indictment  al- 
leges that  the  names  of  the  persons 
who  played  the  game  are  unknown  to 
the  grand  jurors  (which  may  be  done 
where  this  is  really  the  case,  but  not 
carelessly),  such  allegation  is  a  mate- 
rial one,  is  traversed  by  the  plea  of  not 
guilty,  and  must  be  sustained  by  proof. 
lb. 

203.  Where  one  bets,  and  is  concern- 
ed in  betting,  at  a  faro  bank;  held  that 
such  acts  are  grades  of  the  same  of- 
fence, and  may  properly  be  charged  in 
the  same  count  Ward  v.  State,  22 
Ala.  16. 

204.  Where  a  count  charges  the  de- 
fendant with  betting  at  a  certain  game 
of  cards  called  "  faro/'  it  is  sufficiently 
certain.    lb. 

205.  Two  or  more  persons  may  be 
joined  in  the  same  indictment,  for  bet- 
ting, or  being  concerned  in  betting,  at 
a  faro  bank.  (Clay's  Dig.  433,  sec.  12, 
14.)    lb. 

206.  An  indictment  which  charges 
the  keeping  of  a  faro  bank,  and  induc- 
ing persons  to  play  therewith  for  mon- 
ey, alleges  but  one  offence.  State  v. 
Ames,  10  Mo.  743. 

207.  Where  an  indictment  is  found 
for  permitting  gaming  in  a  licensed 
grocery,  it  need  not  set  forth  the  name 


of  the  game  which  was  played.     State 
v.  Dole,  3  Blackf.  294. 

208.  The  circumstances  which  form 
a  part,  in  order  to  constitute  the  of- 
fence must  be  alleged,  and  they  must 
be  truly  stated,  so  that  the  averments 
and  proofs  may  reciprocally  meet  and 
conform  to  each  other.  Hale  v.  State, 
8  Texas  171. 

209.  Where  an  indictment  charged 
that  the  accused  "  did  play  and  bet  at 
cards  for  money,  at  a  game  of  poker, 
whist,  faro,  seven-up,  three-up,  and 
other  games  played  with  cards,"  using 
the  words  of  the  statute,  it  was  held 
good.  Wingard  v.  the  State,  13  Ga. 
396. 

210.  Where  an  indictment  charges 
several  persons  with  a  joint  betting  at 
a  faro  bank,  the  proof  must  correspond 
with  the  allegation,  and  show  that  all 
the  persons  named  were  concerned  in 
the  betting.  Johnson  v.  State,  8  Eng. 
684. 

211.  Where  a  number  of  defendants 
are  joined  in  a  count  for  betting  at  faro, 
or  any  such  game,  it  is  proper  to  charge 
that  they  severally  bet,  to  make  the 
indictment  available,  though  the  court 
would  not  encourage  the  joinder  of 
persons  severally  committing  the  same 
species  of  offence,  as  it  produces  in- 
convenience,   lb. 

212.  In  North  Carolina,  under  the 
69th  section  of  the  Revised  Statutes, 
concerning  crimes  and  punishments  (1 
Rev.  Stat.  chap.  34,  §  69),  an  indict- 
ment will  not  lia  against  one  for  play- 
ing at  a  game  of  cards  in  a  tavern,  if 
he  do  not  bet  on  the  game,  though  the 
other  persons  with  whom  he  may  play 
may  bet  The  statute  embraces  two 
cases,  the  playing  and  betting  at  cards 
in  a  tavern,  and  the  merely  betting 
upon  a  game  played  by  others  ;  but 
does  not  reach  the  case  of  playing  only 
without  betting.  State  v.  Smitherman 
hfHethcock,  1  Iredell  14. 

213.  In  Indiana,  when  an  indictment 
is  laid,  under  the  statute  of  1838,  al- 
leging that  the  defendant  kept  a  room 
to  be  used  and  occupied  for  gambling, 
it  is  good,  without  alleging  that  gam- 
bling has  actually  taken  place  in  the 
room.  The  State  v.  Miller,  5  Blackf. 
502. 

214.  An  indictment  for  permitting 
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gaming  must  recite  the  parties,  or  allege 
that  they  are  unknown.  It  must  also 
specify  whether  the  game  was  for  mon- 
ey or  other  valuable  thing.  Davis  v. 
State,  7  0.  204. 

215.  An  indictment  for  gaming  al- 
leged that  the  defendant,  by  playing  at 
cards,  &c,  had  won  from  A.  H.,  A.  C, 
and  G.  H.,  a  certain  article,  &c.  The 
evidence  was  that  the  winning  was  by 
the  defendant  and  another  as  partners, 
from  A.  C.  and  G.  H.  as  partners  ;  held 
that  the  variance  was  fatal.  Wilcox 
v.  State,  7  Blackf.  456. 

216.  The  defendant  was  indicted  for 
a  bet  or  wager  upon  the  result  of  the 
presidential  election.  The  indictment 
charged  that  the  defendant  and  the 
other  party  bet  "goods,  wares,  and 
merchandise,  being  valuable  things  f 
held  that  the  indictment  was  not  suffi- 
ciently certain.  State  v.  Kilgore,  6 
Humph.  44. 

217.  An  indictment  under  the  first 
section  of  the  gaming  act,  charging 
that  the  defendant  did  "unlawfully 
keep  and  and  exhibit  a  certain  gaming 
table,  commonly  called  faro,"  without 
the  use  of  the  term  bank,  is  sufficient. 
Brown  v.  State,  5  Eng.  607. 

218.  Otherwise  with  a  count  charg- 
ing the  defendant  with  keeping  and  ex- 
hibiting a  "common  gaming  table," 
giving  it  no  name,  &c.    lb. 

219.  Independent  of  any  statute,  the 
keeping  a  common  gaming  house  is 
an  indictable  offence  at  Common  Law, 
such  an  establishment  being  a  nui- 
sance. Vandenco?ker  v.  State,  8  Eng. 
700. 

220.  It  is  not  necessary  to  allege  by 
whose  permission  the  betting,  gam- 
bling, &c,  was  done,  the  proprietor  of 
the  house  where  the  device  was  kept 
being  responsible  for  the  use  made  of 
it.     State  v.  Ellis,  4  Mo.  474. 

221.  An  indictment  for  gaming  need 
not  state  the  name  of  the  game  played. 
State  v.  Ross,  7  Blackf.  322. 

222.  Where  a  presentment  was 
made  for  unlawful  gaming  at  cards  at 
a  particular  place  within  six  months 
next  preceding,  and  process  was  issued 
summoning  the  defendant  to  answer  a 
presentment  for  unlawful  gaming  at 
cards  generally,  without  specifying 
time  or  place,  it  was  held  that  such 


process  was  void  under  the  statute  of 
Indiana.  Rev.  Sts.  1838,  218.  Blanton 
v.  the  State,  5  Blackf.  560. 

523.  An  indictment  for  playing  cards 
"  at  a  public  place"  is  good.  Roquemore 
v.  State,  19  Ala.  528  ;  Flake  v.  State,  19 
Ala.  551. 

224.  An  infirmary  is  a  public  place, 
within  the  statute  against  gambling. 
lb. 

225.  Reasonable  certainty  in  the 
proceedings  is  all  that  the  law  requires 
in  regard  to  the  offence  of  gaming. 
Seal  v.  State  of  Mississippi,  15  Smed.  & 
Marsh.  R.  286. 


IV.  Evidence  necessary  to  support  the 
Charge  of  Horse-racino,  Gaming,  &c. 

226.  The  averment  in  the  indictment 
as  to  the  kind  of  animal  that  was  suf- 
fered to  be  run  is  descriptive,  and  must 
be  proved  as  laid.  .  Thrasher  v.  State,  6 
Blackf.  Rep.  460. 

227.  Where  an  indictment  is  laid  for 
winning  a  certain  sum  of  money,  the 
prosecutor  may  be  allowed  to  prove 
the  winning  of  a  smaller  sum.  Parsons 
v.  State,  2  Carter  499. 

228.  Sums  of  money  stated  in  an  in- 
dictment need  not  be  proved  as  laid, 
unless  they formpart  of  the  description 
of  a  written  instrument,  or  the  exact 
sum  be  of  the  essence  of  the  offence,  lb. 

229.  Evidence  that  a  race  was  run 
along  a  road  leading  from  one  town  to 
another,  in  the  county  of  Switzerland, 
was  sufficient,  prima  facie,  to  sustain 
the  averment  in  the  indictment  that 
the  road  in  question  was  a  public  high- 
way.    Watson  v.  State,  3  Ind.  123. 

230.  Where  an  indictment  was  for 
playing  at  a  game  with  cards,  at  a 
public  place,  upon  which  money  was 
bet,  and  the  proof  was  that  property 
was  bet,  it  was  held  that  the  indict- 
ment was  not  supported  by  the  proof. 
Hall  v.  the  State,  8  Texas  171. 

231.  Where  one  is  indicted  for  per- 
mitting a  faro  bank  to  be  kept  and  ex- 
hibited in  his  house,  it  is  not  sufficient 
to  prove  that  the  house  was  owned  by 
the  defendant,  and  that  the  faro  bank 
was  kept  and  exhibited  in  it ;  it  is  ne- 


Digitized  by 


Google 


GAMING. 


265 


Evidence  necessary  to  support  the  Charge  of  Horse-racing,  Gaming,  &e. 


cessary  there  should  be  some  further 
evidence,  either  positive  or  presump- 
tive, that  the  defendant  permitted  it. 
Harris  v.  State,  5  Texas  11. 

232.  And  where  one  is  indicted  for 
renting  a  room  in  his  house  to  certain 
persons,  to  the  jurors  unknown,  for  the 
purpose  of  keeping  and  exhibiting  a 
faro  bank,  it  is  not  sufficient  to  prove 
that  the  defendant  rented  the  room, 
and  that  a  faro  bank  was  kept  and  ex- 
hibited in  it ;  it  is  necessary  there 
should  be  some  further  evidence  of 
facts  showing  that  defendant  rented 
the  room  for  the  purpose  of  keeping  a 
faro  bank.    lb. 

233.  Where  an  indictment  contains 
four  counts,  and  charges  the  defendant 
with  playing  cards  "at  a  highway," 
"  at  a  house  where  spirituous  liquors 
were  retailed,"  "  at  a  public  place," 
and  "  at  a  public  house,"  while  the  evi- 
dence shows  that  the  playing  took 
place  in  a  hollow  more  than  a  hundred 
yards  from  a  house  where  spirituous 
liquors  were  retailed,  and  where  the 
persons  present  had  been  drinking  ; 
that  the  persons  playing,  of  whom  the 
defendant  was  one,  could  not  be  seen 
from  the  grocery,  nor  from  the  public 

•road  ;  that  witness  had  never  seen,  be- 
fore nor  since,  any  playing  or  signs  of 
persons  having  played  at  that  place  be- 
fore ;  it  was  held  that  the  evidence 
would  not  support  either  count  in  the 
indictment.  Smith  v.  the  State,  23  Ala. 
39. 

234.  Where  an  indictment  for  gam- 
ing charged  the  defendant  with  unlaw- 
ful playing  with  cards,  to  wit,  at  the 
game  of  all-fours,  of  loo,  and  of  whist, 
at  a  public  house,  to  wit,  at  the  store- 
house of  A. ;  held  that,  in  order  to  con- 
vict the  defendant,  it  must  be  shown 
that  he  played  at  some  one  of  the 
games  mentioned  in  the  indictment; 
and  that  if  the  playing  was  at  the 
store-house  of  A.  in  the  night-time, 
after  the  business  of  the  day  was  at  an 
end  and  the  door  closed,  the  store- 
house was  not  in  such  case,  prima  facie, 
a  public  house,  though  it  was  so  when 
open  to  the  public  in  the  daytime. 
Windsor's  case,  4  Leigh  680. 

235.  In  an  indictment  for  gaming,  it 
was  charged  in  two  of  the  counts  that 
the  defendant  and  four  other  persons 


did  bet  together  and  against  each  other, 
at  a  game  of  cards,  &c,  and  in  the 
other  count  that  the  said  defendant  and 
the  said  other  persons  did  bet  together 
at  a  game  of  cards,  &c. ;  held  that  proof 
that  the  four  persons  named  in  the 
indictment  played  the  game  of  cards, 
and  defendant  stood  by  and  bet  with 
one  of  them,  that  three  of  the  players 
bet  with  each  other,  «but  the  fourth 
player  did  not  bet  at  all,  was  not  suffi- 
cient to  sustain  a  verdict  of  guilty 
against  defendant ;  that  the  charge  in 
the  indictment,  though  made  with  un- 
necessary complication,  should  have 
been  proven  as  alleged.  Hany  v.  State, 
4  Eng.  193. 

236.  A  storehouse  in  a  village,  late 
at  night,  after  persons  stop  coming  to 
the  store  to  purchase  goods,  and  the 
door  is  looked,  is  not  considered  a 
public  place,  within  the  meaning  of  the 
statute  against  gaming.  Feaztes  case, 
8  Gratt.  585. 

237.  Where  an  indictment  charges  the 
defendant  with  winning  the  sum  of  $5 
by  a  wager,  Ac,  it  is  not  sustained  by 
proof  that  he  won  the  promissory  note 
for  $5  of  the  persons  with  whom  he 
bet.     Tate  v.  the  State,  5  Blackf.  174. 

238.  Where  a  presentment  for  gam- 
ing charged  the  offence  as  committed 
at  the  booth  of  Price  Skinner,  and  the 
proof  was  of  gaming  at  the  booth  of 
one  Clarke,  the  said  Skinner  having  no 
right,  interest,  or  agency  in  said  booth; 
held  that  the  proof  did  not  sustain  the 
charge.  Commonwealth  v.  Butts,  2  Vir. 
Cas.  18. 

239.  In  Virgina,  where  an  indict- 
ment is  laid  against  a  tavern-keeper 
for  suffering  the  game  of  loo  to  be 
played  in  his  tavern,  by  certain  persons 
named,  it  will  be  sustained  by  proof  of 
his  having  suffered  that  game  to  be 
played  therein,  though  by  other  persons 
than  those  named  in  the  indictment. 
Price's  case,  8  Leigh  757. 

240.  On  an  indictment  for  keeping  a 
common  gambling-house,  presumptive 
evidence  that  .the  defendant  is  the 
keeper  of  the  house-  is  sufficient  to  con- 
vict.    State  v.  Worth,  R.  M.  Charl.  5. 

241.  There  is  no  law  saying  that 
the  permitting  of  gaming  to  be  played 
at  any  time  in  a  person's  room  shall 
be  sufficient  evidence  that  he  occupies 
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the  room  for  gambling.  The  jury,  there- 
fore, must  be  left  at  liberty  to  deter- 
mine from  the  evidence  of  such  permis- 
sion, either  against  the  defendant  or 
otherwise,  as  they  may  think  proper. 
Armstrong  v.  State,  4  Blackf.  247. 

242.  In  South  Carolina,  in  an  indict- 
ment for  gaming,  to  subject  the  de- 
fendant to  the  pecuniary  penalty,  under 
the  statute,  it  is  necessary  on  the  part 
of  the  State,  to  prove  the  offence  to 
have  been  committed  within  six  months 
before  the  commencement  of  the  prose- 
cution ;  and  when  the  issue  of  the 
limited  time  is  found  for  the  defendant, 
and  his  guilt  before  the  time  found 
against  him,  the  verdict  of  the  jury 
should  show  the  finding  on  each  issue 
by  such  words  as  "guilty,  but  at  a 
time  more  than  six  months  before  the 
commencement  of  the  prosecution." 
State  v.  Waters,  1  Strob.  59. 

243.  If  an  indictment  charge  that  the 
defendant  unlawfully  bet  and  played  at 
a  game  of  cards  called  faro,  for  money, 
and  the  proof  is  that  he  bet  bank-notes, 
such  proof  will  not  be  sufficient  to 
maintain  the  indictment.  Johnston  v. 
State,  1  Mart.  &  Terg.  129. 

244.  The  defendant  was  indicted  for 
betting  at  a  game  of  cards  called  pocre, 
and  convicted  on  testimony  that  he 
did  bet  money  at  pocre,  though  the 

fame  on  which  he  bet  was  called 
raton-pocre,  and  differed  in  some  re- 
spects from  pocre.  The  Court  having 
refused  a  new  trial,  the  evidence  on 
this  point  is  held  sufficient  to  uphold  the 
verdict.  Barkman  v.  State,  8  Eng.  703. 
.245.  An  indictment  for  betting  money 
on  a  game  of  cards  is  not  sustained 
by  proof  of  the  betting  of  property. 
Horton  v.  State,  8  Eng.  62. 

246.  The  declarations  of  a  party  who 
is  indicted  for  keeping  a  faro  bank, 
made  publicly  at  the  time  of  the  offence, 
that  he  was  playing  as  the  agent  of 
another,  are  incompetent  as  evidence 
in  his  defence.  Com.  v.  Hyd%  Thach. 
Crim.  Cas.  19. 

247.  One  may  be  charged  with  play- 
ing at  cards  or  dice ;  '  yet  it  must  be 
showed  that  he  played  a  game,  though 
it  is  not  required  of  the  prosecutor  to 
show  what  it  is  or  was  called,  or  that 
he  played  a  game  with  any  person* 
Caggins  v.  State,  7  Port  263. 


248.  In  an  indictment  under  the  act 
of  1831,  ch.  26,  it  is  sufficient  to  show 
that  the  spirituous  liquors  were,  in  fact, 
retailed  in  the  house  in  which  the  play- 
ing took  place,  and  it  is  no  defence  for 
the  defendants  that  the  retailer  has  not 
pursued  the  directions  of  the  act  of 
Assembly  in  obtaining  a  license  to 
retail.  State  v.  Terry,  4  Dev.  &  Batt. 
185. 

249.  Upon  the  trial  of  one  indicted  • 
as  a  common  gambler,  evidence  "  that 
he  was  and  is  oy  reputation  a  common 
gambler,"  is  not  admissible ;  his  acts 
and  his  character  are  to  be  proved. 
Commonwealth  v.  Hopkins,  2  Dana 
418. 

250.  Evidence  of  a  single  instance 
of  unlawful  gaming  may  go  to  the 
jury  upon  the  trial  of  an  indictment  as 
a  common  gambler,  and  with  other 
circumstances,  e.  g.,  that  he  displayed 
gaming  implements,  &c„  might  warrant 
a  conviction,  while  proof  of  many 
instances  of  playing,  accompanied  with 
evidence  that  the  accused  pursued  a 
lawful  calling,  and  only  played  for 
pastime,  might  not.    lb. 

251.  The  facts  which  may  be  given 
in  evidence  against  one  indicted  as  a 
common  gambler,  are  not  merely  those 
perpetrated  within  the  county  where 
the  bill  is  found.  If  may  be  shown 
that  he  had  kept  a  faro  bank,  or  gam- 
ing table,  or  otherwise  been  guilty  of 
unlawful  gaming  in  other  counties.  lb. 


V.  Miscellaneous. 

252.  Where  two  are  jointly  indicted 
for  allowing  gaming  in  their  house,  and 
a  jury  assess  a  fine  upon  them  jointly  ; 
held  that  a  judgment  might  be  render* 
ed  upon  the  verdict.  Barada  v.  the. 
State,  13  Mo.  94. 

253.  Where  several  persons  are 
jointly  indicted  for  betting  at  a  faro- 
bank,  and  the  proof  is  that  one  of  them 
only  is  engaged  in  the  betting  ;  held 
that  he  mi^ht  be  convicted,  and  the 
others  acquitted.  Ward  v.  the  State, 
22  Ala.  16. 

254.  In  Virginia,  the  jury  may  try 
an  offence  under  the  gaming  act  Com. 
v.  McQuire,  1  Virg.  Cas.  119. 
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255.  In  Virginia,  where  the  defend- 
ant is  prosecuted  for  unlawful  gaming, 
be  may  appear  by  attorney,  after  sum- 
mons has  been  duly  served  upon  him, 
without  a  personal  appearance.  Com. 
v.  Lewis,  1  Virg.  Cas.  334. 

256.  In  Virginia,  where  one  is  prose- 
cuted for  unlawful  gaming,  he  is  en- 
titled to  a  trial  by  jury,  although  the 
penalty  is  only  $20.  Commonwealth  v. 
Barton.    lb.  335. 

257.  On  an  indictment  for  keeping  a 
gaming  den,  the  question  whether  the 
game  is  one  of  chance,  is  a  matter  to 
be  left  to  the  jury.  Glascuk  v.  State, 
10  Mo.  506. 

258.  In  Virginia,  the  plea  of  a  mis- 
nomer is  not  allowed  to  a  presentment, 
indictment,  or  information  for  unlawful 

faming.      Commonwealth  v.  Atkinson,  2 
ir.  Cas.  513. 

259.  In  Virginia,  a  tavern-keeper 
presented  for  allowing  faro  and  loo  to 
be  played  at  his  house,  may  be  tried 
on  the  presentment  alone,  without  any 
information,  and  if  he  refuses  to  answer 
the  presentment,  judgment  by  default 
may  be  rendered  against  him.  Com.  v. 
Maddox,  2  Vir.  Cas.  19. 

260.  Where  a  demurrer  to  an  indict- 
ment for  unlawful  gaming  was  over- 
ruled, it  was  held  that  the  defendant 
could  not  have  leave  to  plead  not 
guilty,  unless  he  offered  to  withdraw 
his  demurrer,  that  the  Court  might  in 
its  discretion  give  him  leave  to  withdraw 
his  demurrer,  and  to  plead  ;  but  that  in 
case  he  did  not  withdraw  his  demurrer, 
and  obtain  leave  to  plead,  judgment 
should  be  given  for  the  fine  and 
costs,  not  that  the  defendant  should 
answer  over.  Foggy* s  case,  6  Leigh 
538. 

261.  Where  one  was  indicted  for 
playing  at  an  unlawful  game,  the  Court 
immediately  awarded  a  capias  against 
him,  returnable  the  next  day  ;  at  the  re- 
turn day  he  moved  to  quash  the  capias 
as  improper  process,  which  motion  was 
overruled,  and  he  was  compelled  to 
plead  forthwith  ;  held  that  the  irregu- 
larity, if  any,  in  the  proceeding,  was 
not  sufficient  cause  for  the  reversal 
of  judgment  against  the  defendant 
Wrights  case,  2  Robinson  800. 

262.  In  Massachusetts,  on  the  trial  of 
an  indictment  for  gaming,  the  precise 


day  ne$d  not  be  proved,  if  tha  offence 
be  shown  to  have  been  committed  be- 
fore the  finding  of  the  indictment.  The 
Commonwealth  v.  Hyde,  Thacher's  Crim. 
Cas.  19. 

263.  Where  one  was  indicted  who 
was  keeper  of  the  tavern  at  the  time  of 
such  playing,  his  having  a  license  at 
the  time  is  not  essential  to  his  convic- 
tion.    Price's  case,  8  Leigh  151. 

264.  Where  one  is  convicted  upon 
such  indictment,  judgment  cannot  be 
rendered  for  the  revocation  of  the  de- 
fendant's license  obtained  since  the 
commission  of  the  offencQ.     Jb. 

265.  The  judge  had  authority  under 
the  7th  section  of  the  act  of  1833, 
against  gaming,  to  order  the  defendant 
to  prison,  he  being  in  court,  and  failing 
to  pay  the  fine  adjudged  against  him. 
Faris  v.  Commonwealth,  3  Kentucky 
Rep.  19. 

266.  It  cannot  be  doubted,  that  a 
faro  bank  is  within  the  words  of  the 
act  of  Alabama  of  eighteen  hundred 
and  twenty-eight,  and  whether  it  be  a 
gaming  table  or  bank  is  immaterial, 
both  are  equally  within  the  inhibition 
of  the  statute,  and  the  only  matter  to 
be  ascertained  by  the  jury  is  the  ex- 
hibition for  the  purpose  of  gaming. 
State  v.  Whitworth,  8  Port  434. 

361.  It  is  not  error  to  charge  the 
jury  "  that  if  they  believe  from  the  tes- 
timony that  the  defendant  played  cards 
at  the  house  mentioned  by  the  witness, 
and  that  it  was  at  the  time  a  house  to 
which  people  did  resort,. then  the  de- 
fendant was  guilty."  Cameron  v.  State, 
15  Ala.  383. 

268.  Where,  in  an  indictment  for 
gaming,  the  time  at  which  the  offence 
was  committed  as  laid  in  the  indict- 
ment was  within  the  six  months  before 
the  commencement  of  the  prosecution, 
and  the  jury  found  the  defendant 
guilty,  and  that  the  gaming  took  place 
more  than  six  months  before  the  com- 
mencement of  the  prosecution  ;  held 
that  the  uncertainty  of  the  finding  as 
to  the  time  at  which  the  offence  was 
committed  was  no  ground  for  arresting 
the  judgment,    lb. 

269.  An  indictment  against  the 
plaintiff  in  error  for  knowingly  suffer- 
ing a  gaming-table  called  a  faro  bank 
to  be  exhibited  in  the  house  occupied 
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by  him*      Mount  v.    State,  7   Smed.  & 
Marsh.  278. 

270.  The  Court  below  declined  to  in- 
struct the  jury  to  the  effect  that  if  the 
accused  had  let  the  rooms  of  his  house 
in  which  the  exhibition  of  the  faro- 
bank  is  proved  to  have  taken  place,  to 
certain  persons,  and  that  at  the  time 
when  he  let  them  he  had  no  knowledge 
or  expectation  that  they  would  be  used 
for  the  purpose  of  such  an  exhibition, 
the  jury  must  find  for  the  defendant, 
held  that  the  charge  was  properly  re- 
fused.- lb. 

271.  A  defendant  indicted  as  a  com- 
mon gambler  is  not  entitled  to  a  bill 
of  particulars  or  specification  of  acts 
intended  to  be  proved  against  him. 
Commonwealth  v.  Moore,  2  Dana  402. 

272.  In  South  Carolina,  a  prosecu- 
tion for  gaming,  though  barred  as  to 
the  .  fine,  is  not  barred  as  to  the  im- 
prisonment, if  not  commenced  within 
six  months.  State  v.  Dent,  1  Richard. 
469. 

273.  Where,  on  the  trial  of  an  indict- 
ment for  gaming,  the  Court  instructed 
the  jury  that  it  was  not  necessary  for 
the  State  in  order  to  sustain  the  prose- 
cution, to  show  that  the  defendant 
either  won  or  lost,  of  or  to  all  persons 
named  in  said  indictment,  but  that  it 
was  only  necessary  for  her  to  prove  a 
winning  or  losing  from  or  to  one  or 
more  of  them  ;  held  that  this  instruction 
was  wrong.  Itely  v.  State,  8  Blackf. 
403. 

274.  But  the  Court  further  instructed 
the  jury  that  it  was  not  necessary  for 
the  State  to  prove  that  the  defendant 
invested  his  own  money  in  the  shooting 
match,  but  it  was  sufficient  for  her  to 
show  that  he  shot  according  to  the 
rules  of  the  match,  while  another  per- 
son furnished  the  money  to  enable  him 
to  do. so  ;  this  was  held  proper,     lb. 

■  275.  In  Tennessee,  by  the  act  of  1834, 
ch.  5,  §  2,  an  inquisitorial  power  is 
given  to  grand  juries  in  cases  of 
gaming  ;  and  they  are  authorized  and 
empowered,  and  it  is  made  their  duty, 
where  they  have  a  well-grounded  be- 
lief that  such  offence  has  been  commit- 
ted, to  apply  for  subpoenas  for  wit- 
nesses, whom  they  may  believe  to  have 
any  knowledge  of  such  offence,  and 
such  witnesses  are  required,  when  they 


appear  before  the  grand  jury,  to  give 
evidence  of  any  such  offence  or  offences 
as  may  be  known  to  them.  State  v. 
Parish,  8  Humph.  80. 

276.  No  prescribed  form  of  words 
is  necessary  to  make  it  appear  that  a 
prosecution  for  gaming  was  carried 
on  "  in  the  name  and  by  the  authority 
of  the  Republic  of  Texas  f  it  is  enough 
if  the  prosecution  be  conducted  by  the 
proper  law  officer,  acting  under  the 
authority  and  conducting  the  prosecu- 
tion in  the  name  of  the  government. 
Drummond  v.  State,  2  Texas  156. 
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I.  When  a  Party  is  Entitled  to  a  Writ 
of  Habeas  Corpus. 

1.  As  to  forms  of  writs  of  habeas 
corpus  and  certiorari,  the  allowance 
thereof,  and  the  return  thereto.  People 
v.  Tompkins,  1  Parker's  Crim.  R.  224. 

2.  Where  it  appears  from  a  petition 
for  a  writ  of  habeas  corpus,  that  the 
petitioner,  if  brought  before  the  Court, 
could  not  be  discharged,  the  writ  will 
not  be  issued.     Sims'  case,  7  Cush.  285. 

3.  How  far  it  is  lawful  for  one  court, 
by  a  writ  of  habeas  corpus,  to  the  execu- 
tive officer  of  another  court,  to  take  a 
prisoner  from  the  custody  of  the  latter, 
quere.     lb. 

4.  Where  a  person  who  is  imprisoned 
under  a  writ  of  ne  exeat,  petitions  for 
a  writ  o£  habeas  corpus,  a  copy,  not 
only  of  the  writ,  but  of  the  bill  upon 
which  it  is  founded,  and  the  judge's  or- 
der directing  the  writ  of  ne  exeat  to 
issue,  must  be  annexed  to  the  petition, 
or  a  legal  excuse  must  be  shown  for 
the  omission.  Ex  parte  Roystcr,  1  Eng. 
28. 

5.  An  affidavit  by  a  person  that  he 
is  illegally  detained,  will  be  sufficient 
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to  entitle  him  to  the  writ  of  habeas  cor- 
pus, and  all  other  allegations  will  be 
superfluous.  White  v.  the  State,  1  Smed. 
&  Marsh.  149. 

6.  A  State  court  will  not  allow  a  ha- 
beas corpus  to  discharge  a  person  who 
stands  committed  under  an  act  of  Con- 
gress. The  State  v.  Paine,  T.  U.  P. 
Charlt.  142. 

7.  In  Pennsylvania,  habeas  corpus 
does  not  lie  returnable  to  the  Supreme 
Court,  to  bring  up  a  person  bound  over 
by  the  Court  of  Quarter  Sessions,  to 
answer  to  the  charge  of  misdemeanor 
during  the  session  of  the  latter  Court. 
The  Com.  v.  the  SJieriff,  1  Watts  & 
Serg.  108. 

8.  Where  one  is  imprisoned  on  a 
criminal  charge,  he  is  entitled  to  the 
allowance  of  a  writ  of  habeas  cdrpus, 
as  a  matter  of  right,  except  when  he  is 
committed  or  detained  by  virtue  of  the 
final  judgment  of  a  competent  tribunal. 
This  question  must  be  decided  by  the 
officer  to  whom  the  writ  is  presented 
for  allowance,  and  if  he  decides  that  the 
prisoner  is  not  entitled  to  it,  such  de- 
cision is  held  to  be  a  proper  subject  of 
review.  The  People  v.  Mayer,  16  Barb. 
362. 

9.  Although  the  writ  of  habeas  cor- 
pus may  sometimes  be  appropriately 
used  as  a  writ  of  error,  yet  it  seems 
that  it  cannot  be  converted  into  a  quo 
warranto  in  order  to  decide  a  question 
of  usurpation  of  office.  Matter  of  Phil- 
lip Walker,  3  Barb.  162. 

10.  Though  this  Court  has  power  at 
Common  Law  to  grant  relief  against  all 
illegal  imprisonments  in  civil  or  crimi- 
nal cases,  yet  a  habeas  corpus  is  not 
the  proper  remedy  for  a  defendant  im- 
prisoned on  a  ca.  sa.,  so  irregularly  is- 

•  sued  ;  but  the  party  should  make  ap- 
plication to  the  Court,  on  motion  and 
affidavit,  for  that  purpose.  Yates9  case, 
4  John.  314. 

11.  The  adjudication  of  an  officer 
having  power  to  issue  and  decide  upon 
a  writ  of  habeas  corpus,  may  be  alleg- 
ed as  res  adjudicata  upon  any  subse- 
quent writ  of  habeas  corpus,  and  is 
conclusive  upon  the  same  parties, 
when  the  subject-matter  is  identical, 
and  there  are  no  new  facts.  In  re  De 
Costa,  1  Parker's  Crim.  R.  129. 

12.  The  parties  are  the  same,  where 


the  writ  is  issued  on  behalf  of  the  same 
individuals,  against  the  same  respond- 
ent, although  the  relators  are  different 
persons,     lb. 

13.  Habeas  corpus  is  not  the  proper 
mode  for  a  guardian  to  obtain  the  cus- 
tody of  his  ward,  where  the  ward  was 
under  fourteen,  and  chose  to  remain 
with  his  mother.  State  v.  Cheeseman, 
2  South.  445. 

14.  Where  a  prisoner  has  been  com- 
mitted on  a  criminal  charge,  he  is  en- 
titled to  the  allowance  of  a  writ  of  ha- 
beas corpus,  as  a  matter  of  right,  un- 
less he  was  committed  or  detained  by 
virtue  of  the  final  judgment  of  a  com- 
petent tribunal.  People  v.  Mayer,  16 
Barb.  362. 

15.  And  the  question,  whether  he 
was  so  committed,  or  is  so  detained,  is 
one  which  the  officer  to  whom  the  writ 
is  presented  for  allowance  is  required 
to  decide  in  order  to  determine  whether 
or  not  the  writ  shall  be  allowed  ;  and 
his  decision,  that  the  prisoner  is  not  en- 
titled to  the  writ,  is  a  proper  subject  of 
review  in  the  Supreme  Court  upon  cer- 
tiorari,    lb. 

16.  Although  it  may  be  the  duty  of 
the  magistrate  who  commits  a  party  in 
the  city  of  Albany,  to  try  him  upon  his 
request,  the  Court  of  Special  Sessions 
is  not  deprived  of  jurisdiction  ;  and 
that  jurisdiction  having  been  exercised 
in  a  lawful  manner,  and  the  defendant 
imprisoned  by  virtue  of  the  final  judg- 
ment of  such  Court  of  Special  Sessions, 
he  is  not  entitled  to  the  allowance  of  a 
writ  of  habeas  corpus  to  inquire  into 
the  cause  of  his  imprisonment.    lb. 

17.  Where  the  prisoners  were  in 
confinement  two  terms,  were  ready  for 
trial  at  each  term,  and  at  the  second 
term  did,  by  their  counsel,  petition  to 
be  brought  to  trial,  they  were  properly 
discharged  on  habeas  corpus.  The 
State  v.  Segar,  T.  U.  P.  Charlt.  24. 

18.  In  Mississippi,  under  the  14th 
section  of  the  habeas  corpus  act,  a 
prisoner  charged  as  accessory  to  a 
murder,  cannot  be  discharged,  because 
he  has  not  been  indicted,  although  the 
stated  times  for  holding  two  terms  of 
court  has  elapsed;  to  bring  the  prisoner 
within  the  terms  of  that  statute,  it  must 
appear  that  the  State  has  been  in  de- 
fault ;  that  two  terms  has  actually  been 
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holden  without  his  being  indicted  ;  for, 
if  no  terms  are  holden,  the  State  cannot 
be  in  default.  Byrd  v.  the  State,  1  How. 
Miss.  163. 

19.  One  duly  committed  upon  a  regu- 
lar indictment  for  murder,  cannot  be 
discharged  upon  habeas  corpus,  by  es- 
tablishing his  innocence  merely,  how- 
ever clear  the  proof  may  be,  but  must 
abide  the  event  of  a  trial  by  jury.  Peo- 
ple v.  McLeod,  1  Hill  377. 

20.  Mere  evidence  of  innocence  can- 
not be  used  on  habeas  corpus,  as  an  ar- 
gument for  letting  the  prisoner  out  on 
bail,  if  the  application  is  after  indict- 
ment found  ;  and  even  where  the  appli- 
cation to  bail  is  before  indictment,  the 
right  of  inquiry  as  to  guilt  or  inno- 
cence is  confined  to  the  depositions  or 
proofs  on  which  the  commitment  was 
ordered.    lb. 

21.  Semble,  that  under  the  statute, 
31  Car.  2,  c.  2,  where  the  warrant  of  ar- 
rest or  commitment  contained  a  specific 
charge  of  an  offence  not  bailable,  the 
prisoner,  on  habeas  corpus,  could  not 
obtain  any  relief  whatever.    lb. 

22.  Where  there  are  formal  defects 
in  process,  the  remedy  is  either  in  the 
same  court  out  of  which  it  issued,  by 
motion  to  set  it  aside,  or  by  certiorari 
to  the  Supreme  Court.  Such  defects 
cannot  be  corrected  by  habeas  corpus. 
Miles  v.  Brown,  3  Barb.  31. 

23.  In  New  York,  the  first  judge  of  a 
county  of  the  degree  of  Counsellor  at 
Law  in  the  Supreme  Court,  may  grant 
a  habeas  corpus  ad  testificandum  to 
bring  up  a  prisoner  charged  in  execu- 
tion upon  a  ca.  sa.  Wattles  v.  Marsh, 
5  Cow.  Rep.  116. 

24.  This  writ  may  be  allowed  to 
bring  up  a  prisoner  under  a  ca.  sa.  to 
give  testimony  in  relation  to  his  own 
application  to  a  first  judge  for  a  dis- 
charge pursuant  to  an  act  of  insolv- 
ency,    lb. 

25.  And  if  valid  on  its  face,  though 
irregularly  or  erroneously  granted,  the 
sheriff  will  be  protected  in  his  obe- 
dience to  it,  from  the  writ.    lb. 

26.  Where  the  warrant  upon  which  a 
prisoner  has  been  arrested,  was  issued 
by  a  person  who  was  acting  as  a  police 
justice  de  facto,  under  color  of  an  elec- 
tion in  pursuance  of  an  act  of  the  leg- 
islature, this  is  enough,  on  habeas  cor- 


pus, to  justify  the  Court  in  deciding 
whether  the  prisoner  is  rightfully  held 
in  confinement,  without  going  into  the 
inquiry  whether  the  magistrate  was  a 
police  justice  de  jure.  Matter  of  Philip 
Wakkcr,  3  Barb.  162. 


II.  Jurisdiction. 

27.  The  Supreme  Court  of  the  United 
States  have  no  jurisdiction  of  a  writ 
of  habeas  corpus,  where  the  writ  is  un- 
der the  seal  of  the  Circuit  Court,  issued 
and  tested  by  an  Associate  Judge  of 
the  Supreme  Court,  returnable  before 
him  at  chambers,  and  adjourned  by 
him  mto  the  Supreme  Court  in  bank. 
In  re  Kaine,  14  How.  U.  S.  103. 

28.  It  seems  that  the  Supreme  Court 
of  the  United  States  have  authority  to 
issue  a  writ  of  habeas  corpus  to  dis- 
charge a  person  who  stands  committed 
by  a  Commissioner  of  the  Circuit  Court 
of  the  United  States,  as  a  fugitive  from 
justice  in  Great  Britain,  after  the  Cir- 
cuit Court  has  directed  that  a  writ  of 
habeas  corpus,  issued  by  itself,  should 
be  dismissed,and  the  prisoner  remanded 
to  the  custody  of  the  marshal  under  his 
original  commitment ;  Curtis,  J.,  dis- 
senting,   lb. 

29.  In  Missouri,  a  judge  of  the  Cir- 
cuit Court,  during  term  time  or  vaca- 
tion, has  the  power  to  issue  a  writ  of 
habeas  corpus,  and  if  he  discharge  the 
prisoner,  though  improperly,  the  jailer 
or  other  officer  who  has  him  in  custody, 
can  discharge  the  prisoner,  and  will  not 
make  himself  liable  for  so  doing.  Mar- 
tin v.  State,  12  Miss.  471. 

30.  In  Alabama  it  is  competent  for 
a  court,  under  the  constitutional  pro- 
vision which  gives  it  "  a  general  super- 
intendence and  control  of  inferior  ju- 
risdiction," to  award  a  writ  of  habeas 
corpus  upon  the  refusal  of  a  judge  of 
the  Circuit  Court  or  Chancellor  sitting 
in  vacation  or  in  term  time,  and  to  hear 
and  decide  upon  the  application  for  the 
prisoner's  release,  or  adopt  such  course 
of  proceedings  as  would  make  its  con- 
trol complete.  Chaney  ex  parte,  8  Ala. 
424. 

31.  The  allowance  of  a  writ  of  habeas 
corpus  in  term  time,  is  a  matter  within 
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the  sound  legal  discretion  of  the  Court ; 
and  when  it  appeared  on  an  application 
for  the  allowance  of  such  a  writ,  that 
the  party  was  a  soldier  in  the  army  of 
the  United  States,  enlisted  by  one  of 
the  officers  of  the  United  States  army, 
the  Court  refused  to  grant  the  writ,  as 
it  was  a  matter  arising  under  or  by 
color  of  the  authority  of  the  United 
States,  and  a  judge  of  the  Supreme 
Court  of  the  United  States,  or  the  Dis- 
trict Court  of  the  United  States  had 
clear  and  unquestionable  jurisdiction  in 
the  matter,  and  could  grant  the  party 
the  requisite  relief.  Matter  of  Ferguson, 
9  Johns.  239. 

82.  Whether  a  State  court  has  juris- 
diction to  grant  a  habeas  corpus  in 
such  a  case  ?  dubitatur.    Jb. 

33.  A  habeas  corpus  under  the  au- 
thority of  this  State,  runs  at  West 
Point.  To  take  away  the  jurisdiction 
of  the  State  courts  on  habeas  corpus 
within  State  territory  ceded  to  the  Uni- 
ted States,  it  is  necessary  that  such 
jurisdiction  should  be  expressly  sur- 
rendered by  the  State.  Matter  of  Carle* 
Um,\  Cow. 471. 

34.  An  order  discharging  a  prisoner 
from  custody,  made  by  a  commissioner 
or  other  officer,  on  habeas  corpus,  is 
good  until  reversed,  provided  the  case 
be  within  his  jurisdiction ;  but  if  he 
has  not  jurisdiction,  the  order  may  be 
treated  as  if  void.  Spalding  v.  People, 
7  Hill  301. 

35.  The  act  of  1853,  c.  238,  so  far 
as  it  confers  upon  the  Court  of  Com- 
mon Pleas  for  the  city  of  Baltimore  the 
power  to  issue  the  writ  of  habeas  cor- 
pus, cum  causa,  is  unconstitutional,  the 
powers  specially  enumerated  in  the  10th 
section  of  the  4th  act  of  the  Constitu- 
tion being  all  that  are  conferred  upon 
that  Qourt,  and  it  is  not  competent  for 
the  legislature  to  add  or  to  abstract 
from  them.     State  v.  Mace,  5  Md.  837. 

86.  The  appellate  power  given  to  the 
Court  of  Common  Pleas  to  revise  the 
judgments  of  justices  of  the  peace, 
does  not  authorize  that  Court  to  do  so 
on  habeas  corpus  ;  for  where  a  judg- 
ment is  liable  to  be  reviewed  by  an  ap- 
peal from  it,  the  writ  of  habeas  corpus 
cannot  be  applied.     lb. 

87.  The  Court  of  Common  Pleas  hav- 
ing no  power  to  review  the  judgment 


of  a  justice  of  the  peace  on  habeas  cor- 
pus, but  having  done  so,  this  Court  has 
the  right  to  review,  on  appeal,  its  ac- 
tion in  such  case.    lb. 


III.  Statutes   respecting  the  Writ  op 
Habeas  Corpus. 

88.  The  protection  of  the  English 
habeas  corpus  act  (31  Car.  R.  c.  2) 
against  unlawful  impeachment,  extend- 
ed no  farther  than  the  enlargement  of 
the  prisoner  on  bail,  if  the  offence  were 
bailable.    People  v.  McLeod,  1  Hill  377. 

39.  The  provision  in  the  Revised 
Statutes  (2  R.  S.  471,  §  50, 2d  ed.)  per- 
mitting a  party  on  habeas  corpus  to 
deny  the  truth  of  the  return  and  allege 
matters  showing  that  he  is  entitled  to  be 
discharged,  &c,  was  not  designed  to 
give  him  the  right  of  summary  trial  as 
to  the  question  of  ffuilt  or  innocence, 
but  merely  to  enable  him  by  evidence 
aliunde  the  return,  to  dispute  the  fact  of 
his  being  detained  on  the  process  or 
proceeding  set  forth,  or  to  impeach  it 
for  lack  of  jurisdiction,  or  semble,  to 
prove  that  by  some  subsequent  event, 
e.  g.,  a  pardon,  reversal  of  judgment, 
Ac.,  it  has  ceased  to  be  lawful  cause  of 
detention.     lb. 

40.  The  general  provisions  of  the 
habeas  corpus  act  show  that  it  was  not 
intended  as  a  writ  of  review  to  correct 
the  errors  of  inferior  tribunals.  Matter 
of  Prime,  1  Barb.  340. 

41.  Neither  the  original  habeas  cor- 
pus act  (J.  R;  L.  854,  §  2)  affixing  a  ' 
penalty  for  not  delivering  a  copy  of  a 
warrant  of  commitment  or  detainer, 
nor  the  amendatory  act  (sess.  41,  ch. 
277)  so  far  as  it  refers  to  that  penalty, 
extend  to  a  commitment  or  detainer  un- 
der the  warrant  of  a  military  officer  for 
a  military  offence.  Cole  v.  Thayerf  8 
Cowen  R.  249. 

42.  Semb.  In  this  respect  the  two 
statutes  are  limited  to  warrants  or  pro- 
cess of  commitment  or  detainer  by  the 
civil  magistrate,  issuing  or  purporting 
to  be  issued  for  a  criminal  or  supposed 
criminal  offence.    lb. 

43.  Where  a  free  negro,  who  had 
been  duly  tried  and  committed  under 
the  21st  and  22d  sections  of  the  "  act 
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concerning  free  negroes  and  mulat- 
toes,"  was  brought  before  the  Supreme 
Court  on  a  habeas  corpus,  that  court 
declined  looking  into  the  correctness  of 
the  decision  made  by  the  Committing 
Magistrate,  the  legislature  having  pro- 
vided other  modes  for  reviewing,  and, 
if  necessary,  correcting  the  same  ;  and 
neither  the  letter  nor  spirit  of  the  ha- 
beas corpus  act  having  any  reference 
to  commitments,  after  regular  trial  by 
competent  judicial  officers.  Stoner  v. 
the  State,  4  Mo.  614. 

44.  Where  a  person  is  committed  for 
any  offence  before  any  court  or  magis- 
trate under  the  habeas  corpus  act,  he 
cannot  be  discharged  for  any  "  infor- 
mality,, insufficiency,  or  irregularity  of 
the  commitment  f  therefore,  where  a 
person  was  charged  in  the  commitment 
with  the  commission  of  manslaughter, 
and  it  appeared  that  the  offence  was 
only  an  assault  with  intent  to  kill,  the 
magistrate  before  whom  the  prisoner 
was  brought  properly  described  the  of- 
fence in  the  recognizance  as  an  as- 
sault, &c.  Rev.  Stats,  1835,  "  Habeas 
Corpus,"  art..  3,  §  13,  p.  303.     lb. 


IV.  The  Return  to  the  Writ  and  Pro- 
ceedings THEREON. 

45.  Where  a  habeas  corpus  was  al- 
lowed by  a  Commissioner  of  this  Court, 
and  directed  to  J.  C,  commander  of  the 
navy  of  the  United  State*  on  Lake  On- 
tario, and  to  M.  L.,  commanding  the 
'troops  of  the  United  States  at  Sackett's 
Harbor,  and  to  each  and  every  subordi- 
nate officer  under  the  said  command- 
ants, or  either  of  them,  commanding 
them  to  bring  the  body  of  Samuel 
Stacy,  Junr.,  &c,  immediately,  &c,  to- 
gether with  the  cause,  &&,  before  the 
commissioner,  kc.&nd  the  following  return 
was  endorsed  on  the  writ :  J,  Morgan 
Lewis,  general  of  division  in  the  army 
of  the  United  States,  do  return  to  the 
within  writ  that  the  within  named 
Samuel  Stacy,  Junr.  is  not  in  my  cus- 
tody. This  was  held  to  be  an  evasive 
and  insufficient  return,  and  that  the 
officer,  to  excuse  himself  for  not  pro- 
ducing the  body  of  the  prisoner,  ought 
to  have  returned  that  he  was  not  in  his 


custody,  possession,  or  power;  and  it  ap- 
pearing from  affidavits  that  the  party- 
was  in  fact  in  the  custody  of  the  sub- 
ordinate officer  acting  under  the  order 
of  General  M.  Lewis,  and  that  the  re- 
turn was  intentionally  eluded  and  dis- 
regarded, the  Court  ordered  an  attach- 
ment immediately  against  General 
Lewis  for  a  contempt.  Matter  of  Stacy, 
Junr.,  10  John.  327. 

46.  A  rule  to  appear  upon  a  habeas 
corpus  cannot  be  taken  previous  to  the 
return  day,  though  the  writ  be  actually 
returned  when  the  rule  is  entered. 
Jones  agt.  Spicer,  6  Cow.  Rep.  391. 

47.  The  material  facts  set  forth  in  the 
return,  which  are  not  denied  by  the 
party,  brought  up,  must  be  taken  as 
true.  In  re  De  Costa,  1  Parkert  Crim. 
R.  129. 

48.  Where  a  sheriff  returned  to  a 
writ  of  habeas  corpus  that  he  held  the 
prisoner  by  virtue  of  an  order  of  the 
Court  of  Chancery,  which  order  referred 
to  a  former  attachment  stating  the 
grounds  of  commitment,  and  from  which 
the  prisoner  had  been  discharged  by  a 
Judge  of  this  Court  in  vacation  on 
another  habeas  corpus,  and  the  sheriff 
also  returned  the  attachment  and  pro- 
ceedings prior  to  the  last  order  of  com- 
mitment, it  was  held  that  the  sheriff 
could  not  return  the  true  cause  of  cap- 
tion without  also  setting  forth  the  ori- 
ginal attachment  and  subsequent  or- 
ders, and  that  the  whole  return  might 
be  received  and  inquired  into  by  the 
Court.     Yates1  case,  4  John.  314. 

49.  A  discharge  of  a  prisoner,  who 
was  committed  by  an  order  of  the 
Court  of  Chancery,  by  a  Judge  of  this 
Court  in  vacation,  on  habeas  corpus,  is 
not  conclusive  either  upon  the  Court  of 
Chancery  or  this  Court,  and  the  prison- 
er may  after  such  discharge  be  again 
committed  for  the  same  charge,    lb. 

50.  On  the  return  by  a  public  officer 
to  a  habeas  corpus  alleging  that  he  de- 
tains the  prisoner  by  virtue  of  process, 
the  existence  and  validity  of  the  pro- 
cess are  the  only  facts  upon  which 
issue  can  be  taken.  Bennac  v.  People, 
4  Barb.  31. 

51.  The  sufficiency  of  the  evidence 
on. which  the  process  issued  cannot  be 
inquired  into  on  the  return  to  a  habeas 
corpus.    lb. 
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52.  If  the  warrant  contains  matter 
sufficient  on  its  face  to  protect  the  mag- 
istrate by  whom  it  was  issued,  the 
prisoner  is  not  to  be  discharged  on  the 
habeas  corpus,    lb. 

53.  If  the  warrant  is  void,  the  prison- 
er is  entitled  to  his  discharge.    lb. 

54.  Upon  a  writ  of  habeas  corpus,  the 
Court  cannot  inquire  beyond  the  color- 
able authority  of  the  judge  who  issued 
the  warrant  on  which  the  defendant 
was  imprisoned.  It  cannot  look  into 
the  technicalities  nor  the  strict  regu- 
larity of  the  proceedings  before  that 
officer.   Matter  of  Prime,  1  Barb.  340. 

55.  The  writ  of  habeas  corpus  is  not 
designed  to  review  the  regularity  of 
the  proceedings  in  any  case,  but  rather 
liberate  the  citizen  who  is  imprisoned 
without  color  of  law.  •  lb. 

56.  Upon  a  writ  of  habeas  corpus,  the 
Court  will  merely  inquire  into  the 
sheriff's  return  containing  the  warrant 
by  virtue  of  which  he  detains  the  rela- 
tor, and  into  the  affidavits  upon  which 
the  warrant  was  issued,  so  far  as  to 
ascertain  whether  the  officer  issuing 
the  warrant  had  colorable  jurisdiction. 
lb. 

57.  And  if  the  Court  ascertains  that 
the  officer  had  jurisdiction  of  the  pro- 
cess, and  assumed  to  take  proof  upon 
the  issuing  of  the  same,  which  proof  he 
adjudged  to  be  sufficient,  it  will  not 
review  his  adjudication  upon  that  ques- 
tion, nor  undertake  to  say  whether  he 
erred  in  deciding  the  proof  to  be  suf- 
ficient,   lb. 

58.  If  the  Court  discovers  that  the 
warrant  under  which  the  relator  is  im- 
prisoned is,  prima  facie,  sufficient  to 
warrant  the  imprisonment,  and  if  on 
inquiring  beyond  the  warrant  and  ex- 
amining the  affidavit  upon  which  the 
same  was  issued,  it  is  satisfied  that 
there  was  at  least  colorable  proof  be- 
fore the  officer  issuing  the  warrant,  on 
which  he  might  exercise  his  judgment 
in  awarding  the  process,  that  is  as  far 
as  the  Court  will  inquire  upon  a  writ 
of  habeas  corpus ;  and  where  these  facts 
appear,  it  will  not  discharge  the  person 
imprisoned.     lb. 

59.  It  seem*  that  nothing  is  properly 
a  subject  of  inquiry  before  the  Court, 
upon  the  return  of  a  habeas  corpus,  ex- 
cept the  warrant  upon  which  the  re- 

18 


lator  is  imprisoned.  If  that  is  regular 
on  its  face,  and  if  the  sheriff  would  be 
protected  in  an  action  of  trespass,  it  is 
sufficient,  and  the  relator  cannot  be 
discharged.    lb. 

60.  On  a  traverse  to  a  return  upon  a 
writ  of  habeas  corpus,  the  process 
whereby  the  prisoner  is  held  being  reg- 
ular on  its  face,  the  burden  of  showing 
the  defects  alleged  in  the  traverse  or  the 
facts  therein  set  forth,  rests  upon  the 
prisoner.  Matter  of  Hayward,  1  Sandf. 
Sup.  Ct.  R.  701. 

61.  To  enable  the  judge  to  remand  a 
prisoner  brought  before  him  by  habeas 
corpus,  and  who  is  held  on  an  irregular 
commitment,  the  testimony  must  be 
before  the  judge  on  the  return  of  the 
writ,  or  at  the  hearing  thereon.  It  is 
not  in  time  to  present  the  necessary 
testimony  on  a  subsequent  day,  when 
the  judge  announces  his  decision  to 
discharge  the  prisoner.    lb. 

62.  The  inquiry  on  the  traverse  of 
the  return  to  a  habeas  corpus,  is  sum- 
mary, and  the  prisoner  may  prove  the 
documents  on  which  the  arrest  was 
founded,  by  the  best  testimony  at  hand, 
or  which  he  can  procure  with  reason- 
able diligence,  without  reference  to  the 
ordinary  rules  of  evidence,  lb. 

63.  On  a  habeas  corpus,  when  there 
is  a  question  of  conflict  between  State 
and  federal  process,  counsel  have  no 
right  to  appear  in  defence  of  the  State 
process,  unless  in  some  way  authorized 
by  the  State,  or  its  proper  officers  ;  and 
after  return  made,  the  Court  refused  to 
hear  as  counsel  a  member  of  the  bar 
who  showed  no  such  authority,  nor  any 
authority  beyond  that  of  the  person 
who  executed  the  State  writ.  Ex  parte 
Jenkins,  2  Wallace  Jun.  521. 

64.  The  Court  has  the  right  to  issue 
a  habeas  corpus  to  bring  before  it  one 
of  its  deputy  marshals,  arrested  and 
put  in  jail  under  State  process,  whether 
of  a  justice  of  the  peace,  or  of  the 
courts  or  Supreme  Court,  whether  crim- 
inal or  civil,  for  his  conduct  in  exe- 
cuting a  writ  issued  under  the  fugitive 
slave  law  ;  may  inquire  into  the  ground 
of  committment,  and,  if  illegal,  direct 
a  complete  discharge.  And  in  the  case 
of  an  arrest  on  State  process  of  an  offi- 
cer of  the  United  States,  for  an  alleged 
abuse  of  his  powers,  the  Court  will  not 
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only  hear  evidence  to  disprove  the  truth 
of  the  affidavits  upon  which  the  State 
authorities  proceeded,  but  will,  inde- 
pendently of  such  evidence,  consider 
these  affidavits;  and  if,  in  the  judgment 
of  the  Court,  these  affidavits  do  not 
contain  a  prima  facie  cause  for  arrest, 
will  discharge  the  federal  officer  with- 
out hearing  any  counter-evidence.  In 
general,  moreover,  in  the  case  of  such 
an  officer,  the  Court  will  discharge  him, 
unless  there  is  a  positive  oath  of  merits 
from  the  plaintiff,  or  a  sworn  detail  of 
circumstances  from  others  to  supply  its 
place,    lb. 

65.  Whore  an  officer  of  the  United 
States  has  been  arrested  to  answer  an 
indictment  found  by  a  State  court  for 
riot,  assault  and  battery,  and  assault 
with  attempt  to  kill,  the  indictment  not 
stating  that  the  alleged  offences  were 
committed  while  the  officer  was  profess- 
ing to  act  under  a  law  of  the  United 
States,  or  under  some  order,  process, 
or  decree  of  some  judge  or  court  there- 
of, the  Court  on  a  habeas  corpus,  where 
the  petition  of  the  officer  denies  the  of- 
fence, and  says  that  what  is  alleged  as 
offence  was  done  in  proper  execution 
of  an  order,  process,  or  decree  of  a  fed- 
eral court,  will  go  outside  the  indict- 
ment, and  hear  proof  to  show  the  truth 
of  the  facts  set  forth  by  the  officer,  lb. 

66.  On  habeas  corpus,  how  far  the 
court  or  officer  allowing  it,  are  bound 
by  the  return,  or  may  go  behind  it,  vide 
the  case  of  People  v.  Martin,  1  Parker's 
Crim.  R.  187. 

67.  In  criminal  cases,  where  an  in- 
dictment has  been  found,  the  Court  can- 
not go  behind  the  indictment,  because 
there  are  no  means  of  finding  out  upon 
what  the  indictment  was  founded,  lb. 

68.  But,  on  a  commitment  before  an 
indictment  is  found,  the  whole  question 
of  guilt  or  innocence  is  open  for  ex- 
amination on  the  return  to  the  writ  of 
habeas  corpus,  and  the  inquiry  is  not 
necessarily  limited  to  an  examination 
of  the  original  depositions,  lb. 

69.  In  such  cases,  under  the  Revised 
Statutes  of  New  York,  the  proceedings 
on  a  habeas  corpus  are  in  the  nature  of 
an  appeal  from  the  decision  of  the  com- 
mitting magistrate,  lb. 

70.  Where  there  are  two  causes  of 
imprisonment,  one  good  and  the  other 


bad,  the  Court  may,  on  habeas  corpus, 
discharge  the  prisoner  as  to  the  invalid 
cause ;  remanding  him  as  to  the  other. 
Ex  parte  Badgley,  H  Wend.  472. 

71.  On  a  habeas  corpus,  the  Court 
cannot  go  behind  the  sentence  of  the 
Court  where  it  had  jurisdiction  over 
the  case.  Johnson  v.  U.  States,  3  Mc- 
Lean 89. 

72.  In  Virginia,  where  a  Court  having 
jurisdiction  of  the  case  has  tried  a 
negro  as  a  free  man  and  sentenced  him 
to  imprisonment  in  the  penitentiary,  the 
General  Court  cannot,  on  the  applica- 
tion of  persons  who  claim  the  negro 
as  a  slave,  discharge  him  from  impris- 
onment, by  a  proceeding  by  habeas 
corpus.  Ex  parte  Ball,  2  Oratt  588. 

73.  Where  on  a  return  to  a  writ  of 
habeas  corpus,  it  appears  that  the  pris- 
oner was  kept  in  custody  by  virtue  of 
a  warrant  issued  by  a  police  justice 
upon  a  complaint  on  oath,  the  officer 
before  whom  the  habeas  corpus  is  pend- 
ing, has  the  power  to  go  behind  the 
warrant  and  inquire  into  the  legality 
of  the  imprisonment.  The  People  v. 
Tompkins,  1  Parker's  Crim.  R.  224. 

74.  Where  a  habeas  corpus  issues  on 
a  complaint  of  illegal  imprisonment, 
the  judge  who  issues  the  writ  may,  if 
the  authority  by  which  the  prisoner  is 
held  is  defective,  call  before  him  wit 
nesses,  inquire  into  the  guilt  of  the 
prisoner,  and  remand,  recognize  or  dis- 
charge him,  as  he  may  think  just.  State 
v.  Best,  7  Blackf.  611. 

75.  The  District  Attorney  is  the  prop- 
er person  to  procure  a  certiorari  to 
be  used  for  the  purpose  of  removing 
into  the  Supreme  Court  proceedings 
commenced  by  habeas  corpus  ;  and  to 
act  as  Attorney  for  the  people,  upon 
such  certiorari.  People  v.  Hicks,  15 
Barb.  153. 


V.  Miscellaneous. 

76.  Where  a  commissioner  of  the 
Supreme  Court  has  become  possessed 
of  jurisdiction  of  the  subject-matter, 
and  of  the  parties,  the  law  invests  him 
with  judfcial  powers  :  and  in  analogy 
to  other  proceedings  his  decisions  can- 
not be  impeached  in  a  collateral  way. 
WUes  v.  Brwn,  3  Barb.  87. 
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77.  Therefore  where  a  person  com- 
mitted to  the  custody  of  the  sheriff 
upon  a  ca.  sa.  was  brought  before  a 
commissioner  of  the  Supreme  Court 
upon  habeas  corpus,  and  was  dis- 
charged by  him  from  imprisonment ; 
held  that  such  discharge  was  a  pro- 
tection to  the  sheriff  in  an  action  brought 
against  him  for  the  escape  of  the  pris- 
oner, although  the  discharge  was  er- 
roneously granted,  lb. 

78.  Where  the  chancellor  committed 
one  of  the  officers  of  the  Court  of  Chan- 
cery for  malpractice  and  contempt,  and 
a  judge  of  the  Supreme  Court  in  vaca- 
tion on  a  habeas  corpus  discharged 
the  prisoner,  and  the  chancellor  subse- 
quently recommitted  him  for  the  same 
cause,  it  was  held  that  the  chancellor 
was  not  liable  to  be  sued  by  an  officer 
for  the  penally  given  by  the  fifth  sec- 
tion of  the  habeas  corpus  act  (Sess. 
24.  c.  05,  2  R.  S.  571,  §§  59,  60.)  Yates, 
agt.  Lansing,  Jr.,  9  John.  395. 

79.  Notice  of  application  for  a  habeas 
corpus  to  relieve  a  party  from  impris- 
onment must  be  given  to  the  party  who 
is  interested  in  continuing  the  impris- 
onment, although  the  latter  do  not  re- 
side in  the  county  where  the  former  is 
imprisoned,  or  where  the  proceeding  is 
had  for  a  habeas  corpus;  it  must  be 
given  without  reference  to>  residence. 
People  v.  Pelham,  14  Wend.  48. 

80.  In  South  Carolina,  although  the 
act  requires  the  concurrence  of  two 
justices  to  grant  the  writ  of  habeas 
corpus,  a  single  justice  is  liable  if  he 
refuses  to  sign  it ;  evidence  of  the 
motives  of  the  justice  for  refusing  the 
writ  is  admissible.  Ashe  v.  C&riscoll, 
2  Const  Eep.  S.  C.  698. 

81.  Quere.  In  an  action  on  the 
habeas  corpus  act  for  refusing  to  grant 
the  writ  of  habeas  corpus,  the  original 
warrant  of  commitment  need  not  be 
produced.  lb. 
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of  trial.  Miscellaneous. 


I.  Murder — Under  what  Circumstances 

IT  TAKE8  PLACE. 

1.  Recent  provocation,  and  the  fact 
that  the  passions  have  not  had  time 
to  cool,  do  not  under  the  statute  of 
New  York,  mitigate  a  killing  with  a 
design  to  effect  death  from  murder  to 
manslaughter  ;  such  killing  is  murder, 
whether  the  design  to  effect  death  was 
formed  on  the  instant,  or  had  previous- 
ly been  entertained.  People  v.  Austin, 
1  Parker's  Crim.  R.  154. 

2.  The  intention  to  take  life  consti- 
tutes, under  the  statute  of  New  York, 
the  main  distinction  between  murder 
and  manslaughter.     lb. 

3.  Implied  malice,  constituting  kill- 
ing without  an  intention  to  kill,  murder 
is  not  recognized  in  the  law  of  the 
State  of  New  York.  People  v.  Austin, 
1  Parker's  Crim.  R.  154. 

4.  In  case  a  man  is  intentionally 
killed,  without  provocation  or  in  sud- 
den combat,  though  in  the  heat  of  pas- 
sion, it  does  not  constitute  the  crime 
of  murder.  The  People  v.  Sullivan,  3 
Seld.  (N.  Y.)  396. 

5.  To  constitute  murder  there  must 
be  an  intent  to  kill,  in  all  cases,  except 
where  the  accused  is  at  the  moment 
engaged  in  perpetrating  a  felony. 
People  v.  Austin,  1  Parker's  Crim.  R.  154. 

6.  A  bare  trespass  against  the  prop- 
erty of  another,  not  his  dwelling-house, 
is  a  provocation  not  such  as  to  warrant 
the  owner  in  using  a  deadly  weapon 
in  its  defence;  and  if  he  do,  and  with  it 
kill  the  trespasser,  he  will  be  guilty  of 
murder.  Com.  v.  Drew,  4  Mass.  391. 

7.  If  the  beating,  however,  be  wit 
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an  instrument,  and  in  a  manner  not 
likely  to  kill,  it  will  amount  to  no  more 
than  manslaughter,     lb. 

8.  So  if  any  one,  under  color  or  claim 
of  legal  authority,  unlawfully  arrest  or 
actually  attempt  or  offer  to  arrest  an- 
other, and  this  latter  in  his  resistance 
kill  the  aggressor,  it  amounts  to  no 
more  than  manslaughter.    lb. 

9.  So  if  one  not  a  stranger  aids  the 
injured  party  by  trying  to  rescue  him 
or  to  prevent  an  unlawful  arrest  where 
actually  attempted,    lb. 

10.  Every  deliberate  and  intentional 
killing  is  murder  in  the  first  degree,  by 
the  law  of  Missouri,  although  the 
design  to  kill  was  formed  but  a 
moment  before  it  was  executed.  The 
State  v.  Dunn,  18  Mo.  (3  Bennett)  419. 
The  State  v.  Jennings,  18  Mo.  (  3  Ben- 
nett) 435. 

11.  It  is  sufficient  to  make  out  a 
case  of  murder,  if  it  appear  that  malice 
existed  at  the  time  of  the  killing,  with- 
out regard  to  the  time  which  it  had  be- 
fore existed.  Green  v.  the  State,  13  Mo. 
382. 

12.  Deliberate  premeditation  and 
malice,  are  matters  which  may  be  in- 
ferred from  the  circumstances  connect- 
ed with  the  killing.    lb.  * 

13.  To  constitute  murder  in  the  first 
degree,  a  premeditated  design  to  kill 
need  not  have  existed  for  any  particu- 
lar length  of  time;  and  when,  therefore, 


15.  Where  several  individuals  con- 
spire to  seize  with  force  a  vessel  and 
run  away  with  her,  and  death  ensue  to 
another  party  opposing  the  design,  it 
is  murder  in  those  who  are  present 
aiding  and  abetting.  United  States  v. 
Ross,  1  Gallis  624. 

16.  Where  one  advises  another  to 
commit  suicide,  and  the  other  through 
the  influence  of  the  advice,  kills  himself, 
held  that  the  adviser  is  guilty  of 
murder  as  principal.  Commonwealth  v. 
Bowen,  13  Mass.  359.  The  presump- 
tion of  law  in  such  case  is,  that  the 
advice  had  the  effect  intended  by  the 
adviser,  unless  the  contrary  is  proven. 
lb. 

17.  In  Tennessee,  the  employment 
of  a  deadly  weapon,  such  as  an  axe, 
whereby  death  is  produced,  although  it 
implies  malice  at  Common  Law,  does 
not  under  the  law  of  the  State  imply 
that  the  act  was  done  with  such  pre- 
meditation as  constitutes  it  murder  in 
the  first  degree.  State  v.  Peter,  Geo. 
Decis.  (Part  1)  146. 

18.  The  nature  of  the  intention  with 
which  the  criminal  act  is  committed, 
constitutes  the  great  distinguishing 
feature  between  murder  as  it  exists  at 
the  Common  Law,  and  murder  as  it  is 
understood  and  defined  in  Pennsylva- 
nia by  the  fcct  of  the  assembly  of  It 94. 
Com.  v.  Keeper,  2  Ashmead  227. 
b  19.    Where  provoking  language  is 


the   prisoner,  as  he   approached    the  "used,  it  does  not  justify  a  blow ;  and 


deceased,  and  first  came  in  view  of  him, 
at  a  short  distance,  there  formed  a 
design  to  kill  him,  and  walked  up  with 
a  quick  pace  and  killed  him,  without 
any  provocation  there  or  recently  re 
ceived,  it  will  be  murder  in  the  first 
degree.  Whiteford  v.  Com.,  6  Rand.  721. 
14.  Where  a  seaman  is  in  a  state  of 
great  debility  and  exhaustion,  so  that 
he  cannot  go  aloft  without  danger  of 
death  or  enormous  bodily  injury,  and 
the  facts  are  known  to  the  master,  who 
nevertheless  compels  the  seaman,  by 
moral  or  physical  force,  to  go  aloft,  per- 
sisting with  brutal  malignity  in  such 
case,  and  the  seaman  fails  from  the  mast 
and  is  drowned  thereby,  and  his  death 
was  occasioned  by  such  misconduct  in 


the  master,  under  such  circumstance*  The  State  v.  Sisson,  3  Brevard  58.   *r 


the  master  will  be  guilty  of  murder. 
United  States  v.  Freeman,  4  Mason  505. 


where  an  instrument  calculated  to 
produce  death  is  used,  the  slayer  is 
guilty  of  murder.  The  State  v.  Merrill, 
2Dev.  269.>U  *+~&$     I  $ 

20.  Where  the  illegal  act  producing 
death  is  malicious,  and  perpetrated 
with  an  intent  to  take  life,  the  offence 
is  murder  in  the  first  degree ;  but 
where  no  such  intent  appears,  the  crime 
is  reduced  to  murder  of  the  second 
degree.  The  Commonwealth  v.  Keeper 
of  the  Prison,  2  Ashmead  227.    fat       -, 

21.  Where  one  shoots  at  another  > 
with  a  gun  or  pistol,  such  an  act  must 
be  held  dangerous  ;  and  where  death 
ensues,  and  the  circumstances  of  the 
case  show  express  malice,  the  offender 
will  be  considered  as  guilty  of  murder.^ 


22.  As  to  what  constitutes  murder 
by  the  Common  Law,  and  what  changes 
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have  been  made  in  it  by  statute  in 
Pennsylvania,  see  the  Commonwealth 
v.  Gross,  1  Ashmead  281. 

23.  Where  ordinary  provocation  is 
given  by  a  woman  or  child,  to  a  man 
of  average  strength,  even  though  it 
amounts  to  giving  a  blow,  does  not, 
it  seems,  reduced  a  homicide  from 
murder  to  manslaughter.  Common- 
wealth v.  Mosler,  4  Barr  264. 

24.  How  murder  and  manslaughter 
are  distinguished  and  defined.  Mc- 
White's  case,  3  Gratt  594. 

25.  Where  a  father  was  informed  on 
the  evening  of  one  day,  that  his  son,  a 
small  boy,  had  been  wantonly  whipped 
by  a  man,  and  met  the  man  on  the  even- 
ing of  the  next  day,  and  there  with 
his  fist  and  feet  beat  and  stamped  him 
while  he  was  unresisting,  with  so  much 
violence  that  the  man  died  from  the 
effect  of  the  beating  on  the  next  night; 
held  that  this  was  murder,  since  there 
was  evidence  of  deliberation.     lb. 

26.  As  to  what  constitutes  the  crime 
of  murder,  vide  Commonwealths.  Crane, 
1  Virg.  Cas.  10  ;  Rerpublica  v.  Bob,  4 
Dall.  145. 

27.  To  constitute  murder  in  the  first 
degree,  the  act  of  killing  should  not 
only  be  wilful,  premeditated,  malicious, 
legally  unjustifiable  and  inexcusable, 
but  the  act  of  violence  must  be  specifi- 
cally directed  against  life.  The  Com- 
monwealth v.  Murray,  2  Ashmead  41; 
The  Commonwealth  v.  Williams,  2  Ash- 
mead 69. 

28.  The  distinction  between  murder 
in  the  first  degree,  and  murder  in  the 
second  degree,  within  the  meaning  of 
the  Virginia  statute  (1 R.  0.,  c.1713,  §  2) 
explained.    Jones'  ease,  1  Leigh  598. 

29.  Where  an  intent  to  kill  accom- 
panies an  act  which  produces  death,  it 
is  murder.  State  v.  Anderson,  2  Overt.  6. 

30.  In  Maryland,  murder  is  a  felony 
within  the  meaning  of  the  act  of  1793, 
c  57,  §  13.  State  v.  Ben,  1  Har.  &  J. 
99. 

31.  The  right  to  obedience  and  sub- 
mission in  all  lawful  things,  on  the 
part  of  the  slave,  is  perfect  in  the  mas- 
ter ;  and  the  power  to  inflict  any  pun- 
ishment, not  affecting  life  or  limb, 
which  he  may  consider  necessary  for 
the  purpose  of  keeping  him  in  such 
submission,  and  enforcing  such  obedi- 


ence to  his  commands,  is  secured  to 
him  by  law ;  and  if  in  the  exer- 
cise of  it,  with  or  without  cause,  the 
slave  resist  and  slay  him,  it  is  murder, 
and  not  manslaughter  ;  because  the 
law  cannot  recognize  the  violence  of 
the  master  as  a  legitimate  cause  of 
provocation.  Jacobs  v.  State,  3  Humph. 
493. 

32.  The  same  matters  which  would 
be  deemed,  in  law,  a  sufficient  provo- 
cation to  a  free  white  man,  who  has 
committed  a  homicide  in  a  moment  of 
passion,  to  clear  him  from  the  guilt  of 
murder,  will  not  have  the  same  effect 
where  the  party  slain  is  a  white  man, 
and  the  offender  is  a  slave.    lb. 

33.  It  is  a  capital  offence  for  a  slave 
to  assault  a  white  person  with  intent 
to  kill,  although  if  the  intention  had 
been  consummated,  the  killing  would 
have  been  manslaughter  only.  Nancy 
v.  State,  6  Ala.  483. 

34.  The  rule,  that  where  parties  be- 
come suddenly  heated,  and  engage  in 
mortal  conflict,  fighting  upon  equal 
terms,  and  one  kills  the  other,  the 
homicide  is  mitigated  to  manslaughter, 
applies  only  to  equals,  and  not  to  the 
case  of  a  white  man  and  a  slave,  if  the 
slave  kills  the  white  man  under  such 
circumstances.    lb. 

35.  And. an  ordinary  assault  and  bat- 
tery committed  by  a  white  man  upon  a 
slave,  will  not  be  a  sufficient  provoca- 
tion to  mitigate  a  homicide  of  the  for- 
mer by  the  latter,  from  murder  to  man- 
slaughter, lb. 

36.  "  The  Common  Law  on  the  sub- 
ject of  murder,  has  application  to  a 
case  of  killing  as  arising  from  the 
chastisement  of  a  slave,  by  his  master, 
or  overseer,  or  both."  Kelly  v.  State,  3 
Smed.  &  Marsh,  518. 

37.  In  Mississippi,  murder  may  be 
committed  by  killing  a  slave,  as  well 
as  by  killing  a  freeman.  State  v.  Jones, 
Walker's  Rep.  83. 

38.  The  prisoner  in  a  case  of  mur- 
der, should  be  furnished  with  a  list  of 
the  witnesses  examined  as  to  his  case 
before  the  grand  jury.  Commonwealth 
v.  Locke,  14  Pick.  485. 

39.  The  designed  killing  of  another 
without  provocation,  and  not  in  sud- 
den combat,  is  certainly  none  the  less 
murder,  because  the  perpetrator  of  the 
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crime  is  in  a  state  of  passion.    People 
v.  Sullivan,  3  Seld.  396. 

40.  Where  after  mutual  combat  a 
question  arises  whether  there  has  been 
time  for  excited  passions  to  subside,  the 
question  always  takes  this  form : 
Whether  there  had  been  sufficient  time 
to  cool,  and  not  whether,  in  point  of  fact, 
the  defendant  did  remain  in  a  state  of 
anger.  lb. 

41.  If  a  wound  is  inflicted  not  dan- 
gerous in  itself,  and  the  death  which 
ensues  was  evidently  occasioned  by 
the  grossly  erroneous  treatment  of  it, 
the  original  author  will  not  be  account- 
able.    Parson*  v.  State,  21  Ala.  300. 

42.  But  if  the  wound  was  mortal,  or 
dangerous,  the  person  who  inflicted  it 
cannot  shelter  himself  under  the  plea 
of  erroneous  treatment.  lb. 

r  43.  It  is  no  defence  to  an  indict- 
ment for  murder,  that  the  accused  was 
intoxicated  at  the  time  of  the  commis- 
sion of  the  offence.  The  law  holds  a 
party  responsible  for  a  criminal  act, 
though,  at  the  time,  he  was  intoxicated 
to  such  an  extent  as  to  be  unconscious 
si  of  what  he  was  doing.  The  People  v. 
V,  >  Robinson,  1  Parker's  Crim.  Rep.  649.  J 
J*  44.  The  Revised  Statutes  (2  R.  S. 
656,  657,  §§  4  and  5)  declare  "  the  kill- 
ing of  a  human  being,  without  the  au- 
thority of  law  (unless  it  be  manslaugh- 
ter, or  excusable  or  justifiable  homi- 
cide, as  thereinafter  defined),  to  be 
murder,  when  perpetrated  from  a  pre- 
meditated design  to  effect  the  death 
of  the  person  killed,  or  of  any  human 
\being.»  People  v.  Clark,  3  Seld.  385. 
Vi  %  N  45.  To  constitute  murder,  there 
should  be  an  express  design  to  take 
life,  or  such  circumstances  as  to  in- 
duce a  very  strong  presumption  of  such 
a  design,  or  such  facts  occurring  in  a 
transaction  as  would  ordinarily  lead 
to  the  result  of  taking  life.    lb. 

46.  In  cases  of  deliberate  homicide, 
where  there  is  a  specific  intention  to 
take  life,  the  offence,  if  consummated, 
is  murder  in  the  first  degree,  lb. 
f~  47.  If  there  be  sufficient  deliberation 
to  form  a  design  to  take  life,  and  to 
put  that  design  into  execution  by  de- 
stroying life,  there  is  sufficient  deliber- 
ation to  constitute  murder,  no  matter 
whether  the  design  be  formed  at  the 
instant  of  striking  the  fatal  blow,  or 


whether  it  be  contemplated  for  months* 
lb.  >J 

48.  If  an  action,  unlawful  in  itself, 
be  done  deliberately  and  with  inten- 
tion of  mischief,  or  great  bodily  harm 
to  particulars,  or  of  mischief  indis- 
criminately, fall  where  it  may,  and 
death  ensue,  against  or  beside  the  orig- 
inal intention  of  the  party,  it  will  be 
murder.    Ann  v.  State,  11  Humph.  150. 

49.  But  if  such  mischievous  intention 
do  not  appear  (which  is  matter  of  fact 
to  be  collected  from  the  circumstance), 
and  the  act  was  done  heedlessly  or  in- 
cautiously, it  will  be  manslaughter 
only.    lb. 

50.  But  if  the  death  ensue  in  the 
performance  of  a  lawful  act,  it  may 
amount  either  to  murder,  manslaugh- 
ter, or  misadventure,  according  to  the 
circumstances  by  which  it  is  accompa- 
nied,    lb. 

51.  The  law  often  implies  malice 
from  the  manner  in  which  the  killing 
was  done,  or  the  weapon  with  which 
the  blow  was  stricken.  In  such  case 
it  is  murder,  though  the  perpetrator 
was  drunk  ;  and  no  degree  of  drunk- 
enness will  excuse  in  such  case,  unless 
by  means  of  drunkenness  an  habitual 
or  fixed  madness  be  caused.  Hale  v. 
State,  11  Humph.  154. 

52.  The  law,  in  such  cases,  does  not 
seek  to  ascertain  the  actual  state  of 
the  perpetrator's  mind,  for  the  fact 
from  which  malice  is  implied  having 
been  proved,  the  law  presumes  its  ex- 
istence ;  and  proof,  in  opposition  to 
this  presumption,  is  irrelevant  and  in- 
admissible. Hence,  a  party  cannot 
show  that  he  was  so  drunk  as  not  to 
be  capable  of  entertaining  a  malicious 
feeling,  the  conclusion  of  law  is  against 
him.     lb. 

58.  But  when  the  question  is  whether 
a  party  is  guilty  of  murder  in  the  first 
degree,  it  becomes  indispensable  that 
the  jury  should  form  an  opinion  as  to 
the  actual  state  of  mind  with  which 
this  act  was  done.  All  murder  in  the 
first  degree  (except  that  committed  by 
poison,  and  by  lying  in  wait),  must  be 
perpetrated  wilfully,  deliberately,  ma- 
liciously and  premeditatedly.  The  jury 
must  ascertain,  as  a  matter  of  fact, 
that  the  accused  was  in  this  state  of 
mind  when  the  act  was  done,    lb* 
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54.  The  drunkenness  of  a  party 
might  be  looked  to  by  the  jury,  with 
the  other  facts  in  the  case,  to  enable 
them  to  decide  whether  the  killing 
were  done  deliberately  and  premedi- 
tatedly.    lb. 

55.  Although  drunkenness,  in  point 
of  law,  constitutes  no  excuse  or  justi- 
fication for  the  crime  of  murder,  still, 
when  the  nature  and  essence  of  the 
crime  is  made  to  depend  by  law  upon 
the  peculiar  state  and  condition  of  the 
criminal's  mind  at  the  time,  and  with 
reference  to  the  act  done,  drunkenness, 
as  a  matter  of  fact,  affecting  such  state 
and  condition  of  the  mind,  is  a  proper 
subject  for  consideration  and  inquiry 
by  the  jury.     lb. 

56.  The  question  in  such  case  is, 
what  is  the  mental  status  ?  Is  it  one 
of  self-possession,  favorable  to  fixed 
purpose,  by  deliberation  and  premedi- 
tation, or  did  the  act  spring  from  ex- 
isting passion,  excited  by  inadequate 
provocation,  acting,  it  may  be,  on  a 
peculiar  temperament,  or  upon  one  al- 
ready excited  by  ardent  spirits  ?    lb. 

57.  In  such  case,  it  matters  not  that 
the  provocation  was  inadequate,  or  the 
spirits  voluntarily  drank  :  the  question 
is,  did  the  act  proceed  from  sudden 
passion,  or  from  deliberation  and  pre- 
meditation ?  What  was  the  mental  sta- 
tus at  the  time  of  the  act,  and  with  re- 
ference to  the  act  ?  To  regard  the  fact 
of  intoxication  as  meriting  considera- 
tion in  such  a  case,  is  not  to  hold  that 
drunkenness  will  excuse  crime,  but  to 
inquire  whether  the  very  crime  which 
the  law  defines  and  punishes  has  been, 
in  point  of  fact,  committed,    lb. 

58.  When  the  question  is,  can  drunk- 
enness be  taken  into  consideration  in 
determining  whether  a  party  be  guilty 
of  murder  in  the  second  degree,  the  an- 
swer must  be,  that  it  cannot ;  but  when 
the  question  is,  what  was  the  actual 
mental  state  of  the  perpetrator  at  the 
time  the  act  was  done,  was  it  one  of 
deliberation  and  premeditation,  then  it 
is  competent  to  show  any  degree  of  in- 
toxication that  may  exist,  in  order  that 
the  jury  may  judge  in  view  of  such  in- 
toxication in  connection  with  all  the 
other  facts  and  circumstances  whether 
the  act  was  premeditatedly  and  delib- 
erately done.    lb. 


59.  Murder  is  killing  a  reasonable 
being  with  malice  aforethought.  State 
v.  Zellcrs,  2  Halst.  220. 

60.  The  law  presumes  all  homicideA 
to  be  committed  with  malice  afore- 1 
thought,     lb.  ~* 

61.  The  principal  object  of  the  pro- 
visions of  the  Revised  Statutes  of  New 
York  was  to  restore  the  Common  Law 
of  murder  as  it  anciently  existed,  by 
discriminating  between  a  felonious 
killing  with  malice  aforethought,  and  a 
felonious  killing  without  such  malice, 
and  thus  restrict  certain  cases  to  the 
grade  of  manslaughter,  which  hereto- 
fore were  held  to  be  murder.  People  v. 
Enoch,  13  Wend.  159. 

62.  It  seems,  however,  that  under 
these  provisions  many  cases  will  be  here- 
after considered  murder, which  previous 
to  the  revision  fell  under  the  head  of 
manslaughter.    lb. 

63.  In  a  prosecution  for  murder,  if 
the  death  of  the  deceased  was  acceler- 
ated by  the  violence  of  the  prisoner, 
his  guilt  is  not  extenuated  because 
death  might  and  probably  would  have 
been  the  result  of  a  disease  with  which 
the  deceased  was  afflicted  at  the  time 
of  the  violence.  State  v.  Morea,  2  Ala. 
275. 

64.  It  is  sufficient  if  the  circum- 
stances of  wilfulness  and  deliberation 
are  proved,  though  they  arose  and  were 
generated  at  the  period  of  the  transac- 
tion.    Com.  v.  York,  Met.  93. 

65.  The  11th  section  of  the  Criminal 
Law  declares  that  murder  committed 
on  the  high  seas  shall  be  tried  in  the 
district  where  the  offender  is  appre- 
hended, or  into  which  he  shall  be  first 
brought,  and  of  course  in  all  such 
cases  the  Circuit  Court  has  jurisdiction, 
being  a  case  arising  under  the  authori- 
ty of  the  United  States.  The  Legisla- 
ture making  use  of  a  technical  term 
without  defining  it,  it  must  be  inquired  ^ 
what,  according  to  the  Common  Law, 
constitutes  murder.  It  is  the  unlawful 
killing  of  another  with  malice.  If  mur- 
der, then,  on  the  high  seas  is  cogniza- 
ble in  the  Circuit  Court,  it  must  be  the 
case  where  there  has  been  an  unlawful 
killing  on  the  high  seas.  U.  States  v. 
MagW,  1  Wash.  C.  C.  463. 

66.  A  stroke  at  sea,  if  followed  by 
death  at  land,  may  be  declared  felony, 
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and  the  punishment  may  be  such  as 
Congress  may  direct.    lb. 

67.  There  may  be  cases  of  homicide 
properly  ruled  murder,  by  implied*  mal- 
ice, when  there  was  no  intention  to 
take  the  life  of  the  deceased  party,  as 
where  one  wantonly  throws  timber 
from  a  house  into  a  street  in  a  popu- 
lous town  regardless  of  consequences. 
Com.  v.  York,  9  Mete.  93.  Or  where 
one  feloniously  shoots  at  tame  fowls, 
with  intent  to  steal  them,  and  the  ball 
accidentally  hits  a  man  and  kills  him. 
lb. 

68.  Or  where  one  wantonly  suffers  a 
wild  beast  to  go  at  large,    lb. 

69.  Or  where  one  rides  an  unruly 
horse  into  a  crowd,  or  where  a  mother 
exposes  her  infant  child  in  a  garden, 
and  it  is  killed  by  a  kite.    lb. 

70.  Or  where  the  overseers  of  differ- 
ent parishes  shift  a  pauper  infant  child 
from  one  parish  to  the  other,  in  a  con- 
test which  shall  support  it,  until  it  dies 
of  cold  and  hunger,    lb. 

11.  Or  where  a  son  wantonly  ex- 
poses his  sick  father  to  the  cold,  so 
that  he  dies;  or  where  a  woman  places 
her  child  in  a  hog-sty  to  secrete  it,  and 
it  is  destroyed,    lb. 

72.  The  distinguishing  characteristic 
of  murder  is  homicide,  with  malice 
aforethought,  express  or  implied,  by 
law.    lb. 

73.  Where  it  was  proved  beyond 
reasonable  doubt,  that  the  defendant 
had  wilfully  and  voluntarily  inflicted 
a  mortal  wound  upon  the  deceased, 
malice  was  to  be  inferred  from  this  act, 
unless  such  facts  were  proved  by  such  a 
preponderance  of  the  evidence  as  would 
extenuate  the  homicide,  and  reduce  it 
to  manslaughter.    lb. 

74.  A  sane  man,  a  voluntary  agent, 
acting  upon  motives,  must  be  pre- 
sumed to  contemplate  and  intend  the 
necessary  natural  and  probable  conse- 
quences of  his  own  acts  ;  if  therefore 
one  voluntarily  or  wilfully  dpes  an  act 
which  has  a  direct  tendency  to  destroy 
another's  life,  the  natural  and  neces- 
sary conclusion  from  the  act  is,  that  he 
intended  so  to  destroy  such  person's 
life.    lb. 

75.  So  if  the  direct  tendency  of  the 
wilful  act  is  to  do  another  some  great 
bodily  harm,  and  death  in  fact  follows, 


as  a  natural  and  probable  consequence 
of  the  act,  it  is  presumed  that  he  in- 
tended such  consequence,  and  he  must 
stand  legally  responsible  for  it.     lb.   ^ 

76.  So  where  a  dangerous  and  deadPf 
ly  weapon  is  used  with  violence  upon 
a  person  of  another,  as  this  has  a  direct 
tendency  to  destroy  life,  or  do  some 
great  bodily  harm  to  the  person  assail- 
ed, the  intention  to  take  life  or  do  him 
some  great  bodily  harm,  is  a  necessary* 
conclusion  from  the  act.   lb.  *-* 

77.  But,  however  suddenly  any  act 
is  done,  the  intent  to  do  it  precedes  the 
doing  of  it,  and  the  act  is  done  in  pur- 
suance of  the  intent  and  formed  de- 
sign ;  however  short  the  interval,  the 
intent  necessarily  precedes.  This  is 
manifest  from  the  ordinary  case  of  a 
mortal  blow  given  with  a  deadly  wea- 
pon immediately  upon  words  of  provo- 
cation,    lb. 

78.  Words,  however  aggravating,  not 
being  considered  sufficient  provocation 
to  extenuate  the  offence  to  manslaugh- 
ter, it  is  uniformly  held  to  be  murder 
an  act  done  with  malice  prepense,  and 
it  is  not  the  less  preconceived  because 
the  act  immediately  followed  the  guilty 
intent.    lb. 

79.  The  wilful  and  voluntary  act  of 
destroying  the  life  of  another,  is  an 
act  wrong  and  unlawful  in  itself,  in- 
jurious in  the  highest  degree  to  the 
rights  of  another,  being  the  greatest 
wrong  which  can  be  done  to  him  con- 
trary to  the  laws  of  nature,  as  well  as 
society,  and  in  violation  of  the  plainest 
dictates  of  conscience,    lb. 

80.  The  natural  and  necessary  con- 
clusion and  inference  from  such  an  act, 
wilfully  done,  without  apparent  excuse, 
is,  that  it  was  done  malo  animo  in  pur- 
suance of  a  wrongful,  injurious  purpose, 
previously,  though  perhaps  suddenly 
formed,  and  is  therefore  a  homicide, 
with  malice  aforethought,  which  is  the 
true  definition  of  murder,    lb. 

81.  If  deliberation  implied  time  and  re- 
flection, a  deliberate  act  could  never  be 
sudden;  so  it  has  been  held  in  Pennsyl- 
vania, under  a  statute  which  requires 
premeditation  to  constitute  murder  in 
the  first  degree;  that  the  intention  to 
kill,  though  immediately  executed,  is 
still  the  true  criterion  of  the  crime,  and 
that  the  intention  of  the  party  can  be 
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collected  only  from  his  words  and  ac- 
tions.     lb. 

<\  82.  To  constitute  the  crime  of  mur- 
der, it  is  not  necessary  that  the  slayer 
should  have  a  particular  enmity  or 
malevolence  against  the  deceased ;  it 
is  sufficient  if  there  be  either  a  deliber- 
ate malice  in  the  act,  or  circumstances 
of  cruelty  and  malignity,  carrying  in 
them  the  plain  indications  of  a  de- 
praved, wicked,  and  malignant  spirit. 

/  Nor  is  it  necessary  to  constitute  mur- 
^  der,  that  the  party  should  himself  in- 
flict the  mortal  wound ;  it  is  sufficient 
if  he  is  present  aiding  and  abetting 
the  act ;  in  common  sense  and  reason, 
as  well  as  law,  the  ruffian  who  stands 
by  and  directs  or  encourages  the 
bloody  deed,  is  equally  guilty  with 
him  who  applies  the  poniard.  United 
States  v.  Ross,  1  GalUson's  R.  624. 

83.  If  a  number  of  persons  conspire 
together  to  do  any  unlawful  act,  and 
death  happens  from  anything  done  in 
the  prosecution  of  the  design,  it  is 
murder  in  all  who  take  part  in  the 
same  transaction,    lb. 

84.  If  the  design  be  to  commit  a 
trespass,  the  death  must  ensue  in  pros- 
ecution of  the  original  design,  to  make 
it  murder  in  all.    lb. 

85.  If  to  commit  a  felony,  it  is  mur- 
der in  all,  although  the  death  takes 
place  collaterally  or  beside  the  prin- 
cipal design,    lb. 

86.  More  especially  will  the  death 
be  murder  if  it  happens  in  the  execu- 
tion of  an  unlawful  design,  which,  if  not 
a  felony,  is  of  so  desperate  a  character, 
that  it  must  ordinarily  be  attended  with 
great  hazard  to  life,  and  a  fortiori,  if 
death  be  one  of  the  events  within  the 
obvious  expectation  of  the  conspirators. 
lb.  , 

87.  Where  it  appeared  that  the  pris- 
oner and  the  deceased,  after  having 
been  engaged  in  mutual  combat,  on 
sudden  combat,  fairly  begun,  were  sep- 
arated at  the  request  of  the  prisoner, 
who  was  overcome  and  beaten  in  the 
contest ;  that  the  prisoner  was  held  by 
one  of  the  persons  present ;  drew  his 
knife  and  swore  he  would  kill  the  de- 
ceased ;  that  after  releasing  himself 
from  the  person  holding  him,  he  pur- 
sued the  deceased,  who  had  left  the 
place  of  combat,  and  who,  upon  being 


apprized  of  the  pursuit  by  a  call  from 
the  person  holding  the  prisoner,  left 
the  road  on  which  be  was  walking,  and 
provided  himself  with  a  rail  from  a 
neighboring  fence  ;  that  on  his  return 
towards  the  road  he  met  the  prisoner  ; 
gave  back  and  struck  him  several 
blows  upon  the  head  as  he  rushed  on, 
with  the  rail,  which  breaking,  some  ten 
paces  from  the  point  where  the  deceased 
began  to  give  back,  the  prisoner  closed 
and  inflicted  the  mortal  blow;  and 
that  sufficient  time  bad  transpired,  not 
only  for  the  deceased  to  adjust  himself 
after  the  fight,  and  walk  deliberately 
two  hundred  and  twenty-five  yards,  but 
for  the  prisoner  afterwards  to  pass 
over  the  same  ground,  as  also  for  a  per- 
son at  a  neighboring  house,  within 
hearing  of  the  noise  of  the  second  quar- 
rel, to  reach  the  place  of  strife.  The 
Court,  under  this  state  of  fact,  were  of 
opinion  that  both  contests  could  not 
have  constituted  one  combat ;  nor  could 
the  second,  in  which  the  prisoner 
rushed  with  his  drawn  knife  upon  his 
adversary,  who  had  snatched  the  read- 
iest means  of  defence  at  hand,  but  was 
neither  equally  armed  nor  willing  to 
meet  such  a  weapon,  have  been  that 
fair  struggle  which  the  law  denomi- 
nates a  mutual  combat.  The  jury  hav- 
ing found  a  verdict  of  guilty,  the  Court 
refused  to  disturb  it.  State  v.  Mo- 
Cants,  1  Spears  384.  <f 

88.  If  a  man  assault  another  with 
malice  prepense,  even  though  he  should 
be  driven  to  the  wall,  and  kill  his  ad- 
versary there  to  save  his  own  life,  he 
is  guilty  of  murder.  State  v.  Hill,  4 
Dev.  A.Batt.  491.      \.  — , 

89.  If  death  unhappily  ensue  from  a 
master's  chastisement  of  his  slave,  in- 
flicted apparently  with  a  good  intent 
for  reformation  or  example,  and  with 
no  purpose  to  take  life  or  to  put  it  in 
jeopardy,  the  law  would  doubtless  ten- 
derly regard  every  circumstance  which, 
judging  from  the  conduct  generally  of 
masters  towards  slaves,  might  reason- 
ably be  supposed  to  have  hurried  the 
party  into  excess.  But  where  the  pun- 
ishment is  barbarously  immoderate  and 
unreasonable  in  the  measure,  the  con* 
tinuance,  and  the  instruments,  accom- 
panied by  other  hard  usage,  and  pain- 
ful privations  of  food,  clothing  and 
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rest,  it  loses  all  character  of  correction 
in  foro  domestico,  and  denotes  plainly 
that  the  roaster  must  have  contempla- 
ted a  fatal  termination  to  his  barbarous 
cruelties  ;  and  in  such  case,  if  death 
ensue,  he  is  guilty  of  murder.  State  v. 
Hooter,  4  Dev.  &  Batt  365. 

90.  It  is  ordinarily  true,  that  an  ac- 
tual intent  to  kill  is  involved  in  the  idea 
of  murder,  but  is  not  always  so.  If 
great  bodily  harm  is  intended,  and  that 
can  be  gathered  from  the  nature  of  the 
means  used  and  other  circumstances, 
and  death  ensue,  the  party  will  be 
guilty  of  murder,  although  he  may  not 
have  intended  death,     lb. 

91.  Where  one  goes  to  the  house  of 
another  in  a  peaceable  manner,  without 
offering  or  threatening  violence  to  his 
person  or  dwelling,  and  upon  being  or- 
dered off  and  not  going  immediately, 
is  killed  by  the  owner  of  the  premises, 
the  slayer  is  guilty  of  murder,  although 
it  be  proved  that  ho  had  previously  for- 
bidden the  deceased  from  coming  on 
his  premises.  State  v.  Smith,  3  Dev. 
&  Batt.  117. 

92.  Where  two  were  fighting,  and 
while  engaged  the  defendant  rushed 
into  the  room,  and  without  any  provo- 
cation, inflicted  on  one  of  them  a  dan- 
gerous stab  ;  held  that  he  is  no  more 
excusable  for  this  act  committed  on 
one  who  was  fighting  with  a  roan  not 
at  all  connected  with  him,  than  he 
would  have  been  had  he  inflicted  a  like 
blow  on  one  not  engaged  in  the  fight. 
Conner  v.  State,  4  Yerg.  137.  V  ,    . 

A*  93.  The  characteristic  quality  of  mur- 
der in  the  first  degree,  and  that  which 
distinguishes  it  from  murder  in  the  sec- 
ond degree,  or  any  other  homicide,  is 
the  existence  of  a  settled  purpose  and 
fixed  design  on  the  part  of  the  assail- 
ant, that  the  act  of  assault  should  re 
suit  in  the  death  of  the  party  assailed — 
that  the  death  being  the  end  aimed  at, 
the  object  sought  for  and  wished. 
.Swan  v.  State,  4  Humph.  136. r  , 
^*  94.  If  a  person  that  is  drunk,  kills 
another,  this  shall  be  felony,  and  he 
shall  be  hanged  for  it ;  and  yet  he  did 
it  through  ignorance  ;  for  when  he 
was  drunk  he  had  no- understanding  or 
memory ;  but  inasmuch  as  that  igno- 
rance was  occasioned  by  his  own  act 
and  folly,  and  he  might  have  avoided 


it,  he  shall  not  be  privileged  thereby^ 
Pirtle  v.  State,  9  Humph.  663.  V 

95.  Although  he  who  is  drunk,  is  for 
the  time  non  compos  mentis,  yet  his 
drunkenness  doth  not  mitigate  his  act  , 
or  offence,  nor  turn  to  his  avail.     2b.   *J 

96.  He  who  is  guilty  of  any  crime 
whatever  through  his  voluntary  drunk- 
enness, shall  be  punished  for  it  as  much^ 
as  if  he  had  been  sober.    lb.  ^yj 

97.  As  to  artificial  voluntarily  con- 
tracted madness  by  drunkenness  or  in- 
toxication, which  deprives  men  of  their 
reason  and  puts  them  into,  a  temporary 
frenzy,  our  law  looks  upon  this  as  an 
aggravation  of  the  offence  rather  than 
an  excuse  for  any  criminal  behavior. 
The  law  considering  how  easy  it  is  to 
counterfeit  this  excuse,  and  how  weak 
an  excuse  it  is  though  real,  will  not 
suffer  any  man  thus  to  privilege  one 
crime  by  another,    lb. 

98.  With  respect  to  a  person  non 
compos  mentis  from  drunkenness,  a 
species  of  madness  which  has  been 
termed  dementia  affectata,  it  is  a  set- 
tled rule,  that  if  the  drunkenness'  be 
voluntary,  it  cannot  excuse  a  man  from 
the  commission  of  any  crime,  but,  on 
the  contrary,  must  be  considered  as  an 
aggravation  of  whatever  he  does 
amiss.     lb. 

99.  Voluntary  drunkenness  cannot 
excuse  from  the  commission  of  crime ; 
yet,  when  upon  a  charge  of  murder,  the 
material  question  is,  whether  an  act 
was  premeditated,  or  done  'only  with 
sudden  heat  and  impulse,  the  fact  of 
the  party  being  intoxicated  is  a  cir- 
cumstance proper  to  be  taken  into  con- 
sideration,   lb. 

100.  To  constitute  murder  at  Com- 
mon Law,  the  killing  must  have  been 
done  with  malice  aforethought ;  the  ex- 
istence of  this  malice  necessarily  im- 
plies the  absence  of  all  circumstances 
of  justification,  excuse,  or  mitigation, 
arising  from  adequate  provocation,  and 
this  malice  is  either  express  or  implied  ; 
express,  when  it  has  been  perpetrated 
by  poison,  lying  in  wait,  or  other  de- 
liberate and  premeditated  manner ;  im- 
plied, from  the  nature  of  the  weapon, 
the  violence  of  the  assault,  and  the  in- 
adequacy of  the  provocation.    lb. 

101.  If  the  mental  status  required 
by  the  law  to  constitute  crime,  be  one 
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of  deliberation  and  premeditation,  and 
drunkenness  or  other  cause  excludes 
the  existence  of  such  mental  state,  then 
the  crime  is  notexcused  by  drunkenness 
or  such  other  cause,  but  has  not  in  fact 
been  committed.  Pirtle  v.  State,  9 
Humph.  668  ;  Swan  v.  State,  4  Humph. 
136. 

102.  Where  a  lying  in  wajt  is  estab- 
lished, all  proof  as  to  "intention"  or 
"  wilfulness  *  is  irrelevant,  if  the  stroke 
be  given  under  circumstances  that 
would  make  it  murder  at  Common  Law. 
Riley  v.  State,  9  Humph.  65T. 

103.  If  a  party  strike  with  a  deadly 
weapon,  without  provocation,  intend- 
ing to  inflict  a  stroke,  as  a  matter  of 
law  which  he  cannot  dispute,  he  shall 
be  held  to  intend  the  consequences,  and 
if  death  ensue  it  is  murder,    lb. 

104.  And  in  such  case,  if  a  lying  in 
wait  exist,  it  is  murder  in  the  first  de- 
gree,   lb. 

105.  In  cases  of  murder  by  ordinary 
means,  the  circumstances  of  the  trans- 
action must  show  that  it  was  done  wil- 
fully, deliberately,  maliciously,  and  pre- 
meditatedly,  or  it  is  not  murder  in  the 
first  degree ;  but  if  murder  be  perpe- 
trated by  poison,  or  lying  in  wait,  it 
shall  be  murder  in  the  first  degree. 
The  fact  of  lying  in  wait  shall,  of  it- 
self, be  evidence  of  a  wilful,  deliberate, 
malicious,and  premeditated  purpose,  lb. 

106.  If  it  be  proved  that  the  killing 
was  of  such  a  character  that,  under  or- 
dinary circumstances,  it  would  have 
been  murder  at  Common  Law,  and  the 
fact  of  lying  in  wait  exist,  that  fact 
will  make  it  a  case  of  murder  in  the 
first  degree,  under  the  statute,    lb. 

**  107.  If  a  drunken  man  commit  wil- 
ful, deliberate,  malicious,  and  premedi- 
tated murder,  he  is,  in  legal  estima- 
^tion,  guilty  as  if  he  were  sober.  Pirtle 
>.  State,  9  Humph.  663. 

108.  If  he  do  it  by  means  of  poison, 
knowingly  administered,  or  by  lying  in 
wait,  these  facts  are  as  conclusive  evi- 
dence against  him  as  if  he  had  been 
sober,    lb. 

109.  If  from  the  proof,  in  the  absence 
of  lying  in  wait,  or  administering  poi- 
son, it  shall  appear  that  the  killing  was 
wilful,  deliberate,  malicious,  and  pre- 
meditated, he  is  guilty  as  though  he 
was  sober,    lb. 


110.  But  in  ascertaining  the  fact  of 
such  intention,  all  the  concomitant  cir- 
cumstances shall  be  heard,  in  order  to 
enable  the  jury  to  judge  whether  such 
deliberate,  wilful,  malicious,  and  pre- 
meditated design  existed,  or  whether 
the  killing  was  not  the  result  of  sudden 
heat  and  passion,  produced  by  a  sudden 
and  unexpected  controversy  between 
the  parties,  but  of  such  a  character  as 
not  to  mitigate  the  slaying  to  man- 
slaughter,   lb. 

111.  Where  a  person  who  was  not  in- 
sulted or  threatened,  gets  down  from 
the  horse,  arms  himself  with  a  club,  in- 
terposes himself  between  two  other 
persons  who  are  about  to  engage  in  a 
fight,  and  kills  one  of  them  ;  held  that 
it  was  murder.  Johnston's  case,  5  Gratt. 
660. 

112.  Upon  a  quarrel,  one  of  the  par- 
ties retreated  about  fifty  yards,  appar- 
ently with  a  desire  of  avoiding  a  con- 
flict, the  other  party  pursued,  with  his 
arm  uplifted,  and  when  he  reached  his 
opponent,  stabbed  and  killed  him,  the 
latter  having  stopped,  and  first  struck 
with  his  fist ;  held  that  this  was  a  clear 
case  of  murder.  State  v.  Howell,  9  Ire- 
dell 485. 

113.  It  is  an  ordinance,  but  is  a  rule 
of  the  Common  Law  now  in  full  force 
in  Maine,  that  where  death  occurs  by 
the  act  of  one,  in  pursuit  of  an  unlaw- 
ful design,  without  any  intention  to 
kill,  it  will  be  either  murder  or  man- 
slaughter, according  as  the  intended 
offence  is  a  felony,  or  only  a  misde- 
meanor.    State  v.  Smith,  32  Me.  369. 

114.  But  the  rule  touches  those  cases 
of  homicide  only  in  which  there  was  no 
intent  to  kill.  It  was  adopted  without 
any  view  to  perpetuate  the  ancient  clas- 
sification of  offences,  but  with  reference 
to  such  graduation  of  crimes  as  might 
from  time  to  time  obtain  in  Maine.    lb. 

115.  By  the  Revised  Statutes,  c.  167, 
2,  any  offence  which  may  be  punished 

>y  imprisonment  in  the  State  prison,  is 
made  a  felony.  If  the  offence  be  one 
liable  to  such  a  punishment,  it  is  a  felony, 
and  its  character  in  that  respect  does 
not  at  all  depend  upon  the  sentence 
which  a  court  may  pronounce,    lb. 

116.  If  A.,  from  previous  angry  feel- 
ings on  meeting  with  B.,  strikes  him 
with  a  whip,   with  the    view  of   in- 
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during  B.  to  draw  a  pistol,  or  believing 
he  will  do  so,  in  resentment  of  the  in- 
sult, and  determines,  if  he  does  so,  to 
shoot  B.  as  soon  as  he  draws,  and  B. 
does  draw,  and  A.  immediately  shoots 
and  kills  B.,  this  is  murder.  State  v. 
Martin,  2  Iredell  101. 

117.  If  one  seek  another,  and  enter 
into  a  fight  with  him,  with  the  purpose, 
under  the  pretence  of  fighting,  to  stab 
him ;  if  a  homicide  ensues,  it  will  be 
clearly  murder  in  the  assailant,  no  mat- 
ter what  provocation  was  apparently 
then  given,  or  how  the  assailant's  pas* 
sion  rose  during  the  combat,  for  the 
malice  is  express.  Stale  v.  Lane,  4 
Iredell  113. 

118.  Although  there  be  a  legal  provo- 
cation, yet  a  homicide  will  be  murder, 
if  committed  under  such  circumstances 
of  cruelty  as  manifest  the  thoroughly 
wicked  heart ;  and  cruelty,  when  the 
facts  from  which  it  is  to  be  inferred  all 
distinctly  appear,  is  an  inference  of  law, 
and  therefore  properly  drawn  by  the 
Oourt.  But  where  no  more  is  stated 
than  that  several  blows  were  struck 
with  a  stick  of  curled  hickory  of  the 
ordinary  size,  and  with  the  larger  end 
thereof,  without  stating  more  of  the 
nature  of  those  blows  than  that  one  of 
them  was  mortal,  the  facts  are  not  so  set 
forth  as  to  leave  the  question  of  cruelty 
as  one  for  legal  inference.  State  v, 
Jarrott,  1  Iredell  76 

119.  If  the  weapon  with  which  a 
homicide  was  committed  were  not  of 
the  character  called  deadly,  that  is,  like- 
ly to  produce  death,  or  great  bodily  in- 
jury, the  homicide  would  not  be  mur- 
der, although  committed  without  legal 
provocation.  And  there  are  many  cases 
in  which  the  Oourt  can  distinctly  see, 
from  the  nature  of  the  instrument  used, 
whether  it  be  of  a  deadly  character  or 
not,  and  therefore  need  not  that  the 
jury  should  directly  find  the  fact  for 
their  information.  But  where  it  only 
appears  that  the  weapon  used  was  a 
stick  of  curled  hickory  of  the  ordinary 
size,  and  that  the  slayer  struck  with 
the  larger  end  thereof,  it  falls  peculiar- 
ly in  the  province  of  the  jury  to  ascer- 
tain whether  such  a.  weapon,  so  used 
by  the  slayer,  was  likely  to  produce 
fatal  consequences  or  not.    lb. 

120.  In  a  case  of  homicide,  where  it 


appeared  that  the  deceased  had  threat- 
ened the  prisoner  about  three  weeks 
before,  that  he  would  kill  him  ;  that 
they  met  in  the  street  on  a  star-light 
night,  when  they  could  see  each  other  ; 
that  the  deceased  pressed  for  a  fight, 
but  the  prisoner  retreated  a  short  dis- 
tance ;  that  when  the  deceased  over- 
took him  the  prisoner  stabbed  him  with 
some  sharp  instrument,  which  caused 
his  death  ;  and  at  the  time  of  this 
meeting,  the  deceased  had  no  deadly 
weapon.  Held  that  this  was  murder. 
State  v.  Scott,  4  Iredell  409.  Ov  ,0 

121.  In  such  a  case,  to  mitigate  the 
offence  from  murder,  it  must  appear 
from  the  previous  threats,  and  the  cir- 
cumstances attending  the  rencontre, 
that  the  killing  was  in  self-defence.  lb. 

122.  Where  the  deceased  intended 
only  a  fight,  without  weapons,  and  that 
known  to  the  prisoner,  and  the  prisoner 
drew  his  knife  without  notice  to  the 
deceased ;  even  if  they  actually  en- 
gaged in  the  fight,  the  stabbing  of  the 
deceased  by  the  prisoner,  would  be 
murder,    lb. 

123.  The  belief  that  a  person  designs 
to  kill  me,  will  not  prevent  my  killing 
him  from  being  murder,  unless  he  is 
making  some  attempt  to  exercise  his 
design,  or  at  least  is  in  an  apparent 
situation  to  do  so,  and  thereby  induces 
me  reasonably  to  think  that  he  intends 

I  to  do  it  immediately,  lb. 
"^124.  Distinction  between  murder 
and  manslaughter,  considered  :  If  one 
in  sudden  heat  of  passion,  take  the 
life  of  another,  it  is  manslaughter, 
and  not  murder  ;  but  there  must  be 
a  reasonable  provocation  ;  and  what 
will  constitute  it  is  the  principal  dif- 
ficulty in  applying  the  distinction. 
The  line  which  distinguishes  between 
those  provocations  which  will,  and  will 
not,  extenuate  the  offence,  cannot  be 
certainly  defined.  Such  provocations 
as  are  in  themselves  calculated  to  pro- 
voke a  high  degree  of  resentment,  and 
ordinarily  induce  a  great  degree  of 
violence  when  compared  with  those 
which  are  slight  and  trivial,  and  from 
which  a  great  degree  of  violence  does 
not  actually  follow,  may  serve  to  mark 
the  distinction.  State  v.  Ckcatwood,  2 
Hill  S.  C.  459.  ^y 

125.   But  no  provocation,  however 
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grievous,  will  excuse  for  the  crime  of 
murder,  where,  from  the  weapon  or  the 
manner  of  the  assault,  an  intention  to 
kill,  or  to  do  some  great  bodily  harm, 
was  manifest,    lb. 

126.  If  one  interfere  in  an  affray  to 
separate  the  combatants,  and  give  no- 
tice of  his  intent,  and  is  slain  by  one 
of  the  combatants,  it  is  murder.    lb. 

127.  The  prisoner  and  one  W.,  en- 
gaged in  a  fight,  and  were  separated 
by  the  deceased.  Some  time  after,  the 
fight  was  renewed,  and  the  deceased 
again  interfered,  but  being  unable  to 
take  the  prisoner  off,  called  a  negro  to 
his  assistance,  who  in  the  act  of  separat- 
ing the  combatants,  threw  the  prison- 
er against  the  wall ;  the  prisoner  then 
made  at  the  deceased  (who  endeavor- 
ed to  avoid  him)  with  a  knife,  and  in- 
flicted the  mortal  blow.  Held  that 
this  was  a  case  of  murder.     R. 

128.  That  part  of  the  definition  of 
murder,  expressed  in  the  terms  "  the 
King's  peace,"  refers  not  to  the  place 
of  the  assault  and  death,  but  to  the 
state  and  condition  of  the  person  slain, 
as  being,  or  not  being,  entitled  to  the 
protection  of  the  English  laws ;  for 
example,  whether  he  be  a  subject  or 
an  alien ;  enemy  or  traitor  in  arms  ; 
or  in  more  ancient  tim.es,  an  infidel,  or 
guilty  of  praemunire.  State  v.  Dnnkley) 
3  Ired.  116. 

129.  In  order  to  constitute  murder 
in  the  first  degree,  a  design  must  be 
formed  to  kill  wilfully ;  that  is,  of  pur- 
pose, with  the  intent  that  the  act  by 
which  the  life  of  a  party  is  taken 
should  have  that  effect ;  deliberately, 
that  is,  with  cool  purpose  ;  maliciously, 
that  is,  with  malice  aforethought,  and 
with  premeditation ;  that  is,  the  de- 
sign must  be  formed  before  the  act  by 
which  the  death  is  produced,  is  per- 
formed. Clark  v.  State,  8  Humph  671 ; 
Dale  v.  State,  10  Yerg.  551. 

130.  If  a  design  to  kill  be  formed 
upon  the  sudden  impulse  of  passion, 
disconnected  with  any  previous  design 
to  kill,  though  it  be  executed  wilfully 
and  maliciously,  it  will  constitute  mur- 
der in  the  second  degree  only.  Clark 
v.  State,  8  Humph.  671. 

131.  When  fresh  provocation  inter- 
venes between  the  preconceived  mal- 
ice and  the  death,  it  ought  clearly  to 


appear  that  the  killing  was  upon  the 
antecedent  malice,  to  make  it  murder  ; 
for  if  there  be  an  old  quarrel  between 
A.  and  B.,  and  they  are  reconciled 
again,  then  upon  a  new  and  sudden 
falling  out,  A.  kills  B.,  this  is  not  mur- 
der,   lb. 

132.  The  crime  of  an  accessory  be- 
fore the  fact  to  a  murder,  is  held  to  be 
murder,  and  is  not  barred  by  the  stat- 
ute of  limitations.  People  v.  Mather, 
4  Wend.  229. 

133.  In  its  definition  of  murder,  the 
statute  of  Mississippi,  instead  of  "  mal- 
ice aforethought,"  uses  the  words  pre- 
meditated design ;  which,  in  legal  effect, 
is  regarded  as  the  same.  McDaniel  v. 
State,  8  Smed.  &  Mar.  401. 

134.  The  manner  of  procuring  the 
death  of  another,  with  malice,  is,  gen- 
erally speaking,  no  otherwise  material 
than  as  the  degree  of  cruelty  or  de- 
liberation with  which  it  is  accompani- 
ed, may,  in  conscience,  enhance  the 
guilt  of  the  perpetrator ;  with  this 
reservation,  however,  that  malice  must 
be  of  corporal  damage  to  the  party  ; 
and,  therefore,  working  upon  the  fancy 
of  another,  or  treating  him  harshly  or 
unkindly,  by  which  he  dies  of  fear  or 
grief,  is  not  such  a  killing  as  the  law 
takes  notice  of ;  but  he  who  wilfully 
and  deliberately  does  any  act  which 
apparently  endangers  another's  life, 
and  thereby  occasions  his  death,  shall, 
unless  he  clearly  prove  the  contrary, 
be  adjudged  to  kill  him  of  malice  pre- 
pense. Com.  v.  Webster,  5  Gush.  295  ; 
State  v.  Turner,  Wright  20. 

135.  Murder  must  be  committed  by  an 
act  applied  to,  or  affecting  the  person, 
either  directly,  as  by  inflicting  a  wound 
or  laying  poison  ;  or  indirectly,  as  by 
exposing  the  person  to  a  deadly  agency 
or  influence,  from  which  death  ensues. 
Com.  v.  Webster,  5  Cush.  295. 

136.  To  constitute  murder  in  the 
first  degree,  it  would  not  be  sufficient 
that  the  killing  was  wilful  and  mali- 
cious, it  must  also  have  been  deliber- 
ate and  premeditated  ;  and  in  the  ab- 
sence of  passion  or  provocation  ;  the 
length  of  time  during  which  the  pris- 
oner deliberated  and  premeditated,  is 
immaterial ;  and  if  there  is  neither 
passion  nor  provocation,  and  the  de- 
sign to  kill  is  formed,  it  will  make  no 
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difference  whether  that  design  had 
been  deliberated  on  but  one  moment, 
one  day,  or  one  week.  Anthony  v. 
State,  1  Meigs'  R.  265. 

137.  If  the  design  to  kill  is  formed 
under  the  influence  of  passion,  or  upon 
provocation,  and  the  killing  ensues 
before  the  passion  has  time  to  subside, 
it  will  be  only  murder  in  the  second 
degree,  or  manslaughter,  if  the  provo- 
cation be  a  sufficient  and  legal  one.  lb. 

138.  Where  the  prisoner  shot  at  a  per- 
son on  horseback,  and  declared  that  he 
did  so  only  with  the  intention  to 
cause  the  horse  to  throw  him,  and  the 
ball  took  effect  on  another  person  and 
produced  his  death,  the  Court  held  the 
crime  to  be  murder.  State  v.  Smith, 
2  Strobh.  R.  17. 

139.  The  employment  of  a  deadly 
weapon,  whereby  death  is  produced,  al- 
though it  implies  malice  at  Common 
Law,  does  not  imply  that  the  act  was 
done  with  such  premeditation  as  to 
make  it  murder  in  the  first  degree,  un- 
der the  statute.  Clark  v.*  State,  8 
Humph.  6*11. 

140.  Every  indictment  for  murder, 
contains  the  charge  that  the  prisoner 
did  "  feloniously,  wilfully,  and  of  his 
malice  aforethought,  kill  and  murder 
the  deceased;"  the  fact  of  killing,  and 
the  intent,  must  both  concur,  to  con- 
stitute the  crime  of  murder.  Therefore 
both  charged  by  the  State,  and  if  from 
the  whole  evidence  in  the  case,  the 
jury  doubt  either  the  fact  of  killing, 
or  the  malice  of  the  act,  the  pris- 
oner is  entitled  to  such  doubt,  and  to 
be  either  acquitted,  or  convicted  of  a 
crime  of  less  grade  than  murder,  ac- 
cording to  the  circumstances.  Mo 
Daniel  v.  State,  8  Smed.  &  Marsh.  401. 

141.  The  distinction  between  murder 
and  manslaughter  is  not  in  the  slight- 
est degree  altered  by  our  statute,  nor 
is  the  nature  or  definition  of  murder, 
•both  remaining  as  at  Common  Law.  Bi- 
vens  v.  State,  6  Eng.  455. 

142.  To  constitute  the  crime  of  mur- 
der in  the  first  degree,  when  the  pur- 
pose to  maliciously  kill,  with  premedi- 
tation and  deliberation,  is  found,  the 
length  of  the  time  between  the  design 
as  formed  and  its  execution,  is  imma- 
terial.    Shoemaker  v.  State,  12  0.  43. 

143.  Homicide,  of  which  murder  is 


the  highest  and  most  criminal  species, 
is  of  various  degrees,  according  to  cir- 
cumstances. The  term,  in  its  largest 
sense,  is  generic,  embracing  every  mode 
by  which  the  life  of  one  man  is  taken 
by  the  act  of  another.  Homicide  may 
be  lawful,  or  unlawful :  it  is  lawful 
when  done  in  lawful  war  upon  an  ene- 
my in  battle  ;  it  is  lawful  when  done 
by  an  officer  in  the  execution  of  jus- 
tice upon  a  criminal,  pursuant  to  a 
proper  warrant.  It  may  also  be  justifi- 
able, and  of  course  lawful,  in  neces- 
sary self-defence.  Com.  v.  Webster,  5 
Cush.  295.    V*^  —i 

144.  It  is  a  settled  rule  of  law,  that! 
no  provocation  by  words  only,  however  1 
opprobrious,  will  mitigate  an  intention-  J 
al  homicide,  so  as  to  reduce  it  to  man-j 
slaughter,  lb. 

145.  Therefore,  if  upon  provoking 
language  given,  the  party  immediate- 
ly revenges  himself,  by  the  use  of  a 
dangerous  and  deadly  weapon,  likely 
to  cause  death,  such  as  a  pistol  discharg- 
ed at  the  person,  a  heavy  bludgeon, 
an  axe,  or  a  knife  ;  if  death  ensues,  it 
is  a  homicide  not  mitigated  to  man- 
slaughter by  the  circumstances,  and  so 
is  homicide  by  malice  aforethought 
within  the  true  definition  of  murder,  lb. 

146.  It  is  not#the  less  malice  afore- 
thought, within"  the  meaning  of  the 
law,  because  the  act  is  done  suddenly 
after  the  intention  to  commit  the  homi- 
cide is  formed  ;  it  is  sufficient  that  the 
malicious  intention  precedes  and  ac- 
companies the  act  of  homicide.  lb. 

147.  It  is  manifest,  therefore,  that  the 
words  "  malice  aforethought"  in  the 
description  of  murder,  do  not  imply 
deliberation,  or  the  lapse  of  considera- 
ble time  between  the  malicious  intent 
to  take  life,  and  the  actual  execution  of 
that  intent,  but  rather  denote  purpose 
and  design,  in  contradistinction  to  ac- 
cident and  mischance.  lb. 

148.  Where  a  man,  without  justifica- 
tion or  excuse,  causes  the  death  of 
another,  by  the  intentional  use  of  a 
dangerous  weapon  likely  to  destroy 
life,  he  is  responsible  for  the  conse- 
quences, upon  the  principle  already 
stated,  that  he  is  liable  for  the  natural 
and  probable  consequences  of  his  act. 
lb.  • 

149.  Suppose,  therefore,  for  the  pur* 
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pose  of  revenge,  one  fires  a  pistol  at 
another,  regardless  of  consequences, 
intending  to  kill,  maim,  or  grievously 
wound  him,  as  the  case  may  be,  with- 
out any  definite  intention  to  take  his 
life.  Yet,  if  that  is  the  result,  the  law 
attributes  the  same  consequences  to 
homicide  so  committed,  as  if  done  un- 
der an  actual  and  declared  purpose  to 
take  the  life  of  the  party  assailed,    lb. 

150.  Murder  is  the  voluntary  killing 
of  any  person,  of  malice  prepense  or 
aforethought,  either  express  or  implied 
by  law  ;  the  sense  of  which  word  ma- 
lice is  not  only  confined  to  a  particular 
ill-will  to  the  deceased,  but  is  intended 
to  denote  an  action  flowing  from  a 
wicked  and  corrupt  motion,  a  thing 
done  malo  animo,  where  the  fact  has 
been  attended  with  such  circumstances 
as  carry  in  them  the  plain  indications 
of  a  heart  regardless  of  social  duty, 
and  fatally  bent  upon  mischief,  and 
therefore  malice  is  implied  from  any 
deliberate,  cruel  act  against  another, 
however  sudden.  lb. 

151.  The  implication  of  malice  arises 
in  every  instance  of  homicide  amount- 
ing, in  point  of  law,  to  murder  ;  and 
in  every  charge  of  murder,  the  fact  of 
killing  being  first  proved,  all  the  cir- 
cumstances of  accident,  necessity,  or 
infirmity,  are  to  be  satisfactorily  proved 
by  the  prisoner,  unless  they  arise  out 
of  the  evidence  produced  against  him. 
lb. 

152.  Words  of  reproach,  how  griev- 
ous so  ever,  are  not  provocation  suffi- 
cient to  free  the  party  killing  from  the 
guilt  of  murder,  nor  are  contemptuous 
or  insulting  actions  or  gestures,  with- 
out an  assault  upon  the  person  ;  nor  is 
any  trespass  against  lands  or  goods. 
This  rule  governs  every  case  where 
the  party  killing  upon  such  provocation 
made  use  of  a  deadly  weapon  or  other- 
wise manifested  an  intention  to  kill,  or 
to  do  some  great  bodily  harm.  But  if 
ke  had  given  the  other  a  box  in  the 
ear,  had  struck  him  with  a  stick,  or 
other  weapon  not  likely  to  kill,  and  had 
unluckily  an.d  against  his  intention 
killed  himry?Jiad  .been  but  manslaugh- 
ter. »/.^»*;;^^>-. 

^  153.  Ii^-^g^  ikar  that  a  person 
aiding  a^.^ftlfetisg  another  in  com- 
mitting a  mum^is  to  be  regarded  as 


Cot 


a  principal,  and  that  he  may  be  indict- 
ed and  punished,  although  the  principal 
who  really  gave  the  mortal  blow,  or 
was  otherwise  the  immediate  instru- 
ment by  which  the  murder  was  effedted, 
had  not  been  taken.  The  immediate 
injury,  from  •  which  death  ensues,  is 
considered  as  proceeding  from  all  who 
are  present  and  abetting  the  injury 
done,  and  the  actual  perpetrator  is 
considered  as  the  agent  of  his  associ- 
ates. His  act  is  their  act,  as  well  as 
his  own  ;  and  all  are  equally  criminal. 
State  v.  Rochellc,  2  Brevard's  R.  338. 

154.  Under  the  statute  of  Virginia, 
every  homicide  is,  prima  facie,  murder 
in  the  second  degree  ;  and  in  order  to 
elevate  the  offence  to  murder  in  the 
first  degree,  the  burden  is  cast  upon 
the  Commonwealth  to  bring  it  by  proof 
either  within  the  specific  class  of  cases, 
such  as  killing  by  poison,  or  by  lying 
in  wait,  &c,  enumerated  in  the  statute, 

,  or  within  the  general  class  of  "  wilful, 
deliberate,   and  premeditated  killing.7'.  A 
Hill  v.  the  Commonwealth,  2  Gratt.  594.  \>x 

155.  "  A  man  shall  be  taken  to  in- 
tend that  which  he  does,  or  which  is 
the  immediate  or  necessary  conse- 
quence of  his  act"  lb. 

156.  To  illustrate  this  rule,  let  it  be 
supposed  that  a  man  is  seen  within 
shooting  distance  of  another,  to  raise 
his  gun,  take  aim,  and  fire,  and  the 
man  falls ;  the  ball  having  inflicted  a 
mortal  wound ;  and  these  are  all  the 
facts  proved :  is  this  murder  in  the 
first  or  second  degree  ?  To  respond  to 
this  inquiry,  it  is  only  necessary  to  ap- 
ply the  rule  just  quoted.  The  taking 
aim,  and  firing  such  a  weapon,  one 
from  which  death  would  most  likely 
ensue,  would  itself  be  prima  facie  evi- 
dence that  he  intended  it ;  and  was, 
therefore,  a  wilful,  deliberate,  and  pre- 
meditated killing,  lb.  T- 

157.  A  mortal  wound  given  with  a 
deadly  weapon,  in  the  previous  pos- 
session of  the  slayer,  without  any,  or 
upon  very  slight  provocation,  is  prima 
facie  wilful,  deliberate,  and  premedi- 
tated killing,  and  throws  upon  the  ac- 
cused the  necessity  of  proving  exten- 
uating circumstances.  lb.  «*~ 

158.  There  may  be  other  circum- 
stances besides  the  previous  posses- 
sion of  a  deadly  weapon,  which  would 
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manifest  that  premeditation  and  delib- 
eration Required  by  the  statute  to  con- 
stitute murder  in  the  first  degree.  lb. 

f^  159.  It  is  perfectly  settled  that  no 
words,  or  gestures,  nor  anything  less 
than  the  indignity  to  the  person,  of  a 
battery,  or  assault  at  least,  will  exten- 
uate a  killing  to  manslaughter^    Stale 

iv.  Barfield,  8  Iredell,  344.    /yC  . 

160.  Where  the  wound  is  adequate, 
and  calculated  to  produce  death,  it  is 
no  excuse  to  show  that  had  proper 
caution  and  attention  been  given,  a 
recovery  might  have  ensued.  Neglect 
or  maltreatment  will  not  excuse,  ex- 
cept in  cases  where  doubt  exists  as  to 
the  character  of  the  wound.  Slate  v. 
Baker,  1  Jones  N.  C.  267. 

161.  The  premeditation  to  kill  must 
exist  as  a  course  deliberately  fixed  up- 
on before  the  act  of  killing,  and  not 
formed  by  provocation  received  at  the 
time  of  the  act,  or  so  recently  before 
as  not  to  afford  time  for  reflection. 
Bevins  v.  State,  6  Eng.  455. 

162.  The  fact  of  killing  with  a  dead- 
ly weapon  is  prima  facie  evidence  that 
the  design  to  kill  was  formed  in  the 
mind  of  the  party  committing  the  act, 
and  that  the  killing  was  in  conse- 
quence of  such  design.    lb. 

163.  Where  a  surgical  operation  is 
performed  in  a  proper  manner,  and  un- 
der circumstances  which  make  it  ne* 
cessary  in  the  opinion  of  competent 
surgeons,  upon  one  who  has  received 
a  wound  apparently  mortal,  and  such 
operation  is  ineffectual  to  afford  relief, 
and  save  the  life  of  the  patient,  or  is 
itself  the  immediate  cause  of  death  ;  it 
is  held  the  party  inflicting  the  wound 
will,  notwithstanding,  be  responsible 
for  the  consequences.  Com.  v.  McPike, 
3  Cush.  181. 

164.  Where  the  death  is  caused  by 
a  wound  received,  the  person  who  in- 
flicts it  is  responsible  for  its  conse- 
quences, although  the  deceased  might 
have  recovered  by  the  exercise  of  mere 
care  and  prudence.  McAllister  v.  State, 
17  Ala.  434. 

165.  Premeditation  as  well  as  design, 
is  now  an  indispensable  ingredient  in 
making  out  the  crime  of  murder,  under 
the  first  clause  of  the  section  of  the 
statute  defining  that  offence.  Sullivan 
v.  People,  1  Parker's  Crim.  R.  347. 


166.  The  intent  to  do  bodily  harm  to 
some  one  out  of  a  number  of  persons, 
is  essential,  under  the  2d  subd.  of  sec.  5 
of  2  Rev.  Stat,  p.  657,  to  constitute 
the  crime  of  murder,  even  where  the 
homicide  is  caused  by  an  act  immi- 
nently dangerous  to  others,  indicating  a 
depraved  mind,  regardless  of  human 
life.  The  People  v.  Sheriff  of  Westche*- 
ter,  1  Parker's  Crim.  R.  659. 

167.  Dubitatur,  whether  there  should 
not  also  be  an  intent  to  kill,  though 
not  directed  towards  any  particular 
person,  lb. 

168.  Deaths  effected  by  the  burning 
of  a  steamboat,  which  results  from  the 
making  of  excessive  fires  for  the  pur- 
pose of  creating  excessive  steam,  in 
order  to  outrace  another  steamboat, 
held  not  to  come  under  the  denomina- 
tion of  murder,  but  parties  held  to  bail 
for  manslaughter  in  the  first  degree. 
lb. 

169.  Where  the  facts  of  a  case  bring 
it  within  any  of  the  degrees  of  man- 
slaughter, it  cannot  come  within  any 
definition  of  murder.  People  v.  John- 
son, 1  Parker's  Crim.  R.  291. 

170.  If  one  assuming  the  character 
of  a  physician,  through  ignorance  ad- 
minister medicine  to  his  patient,  with 
an  honest  intention  and  expectation  of 
a  cure,  but  which  causes  the  death  of 
the  patient,  he  is  not  guilty  of  felon- 
ious homicide.  Commonwealth  v.  Thomp- 
son, 6  Mass.  134. 

171.  At  Common  Law,  if  a  man  kill- 
ed another  with  an  axe,  with  malice 
aforethought,  and  with  an  intent  to 
rob  him,  or  committed  the  same  offence 
deliberately,  but  without  the  intent  to 
rob,  or  committed  it  upon  a  sudden 
heat,  but  without  any  adequate  provo- 
cation, so  as  to  mitigate  the  crime  to 
manslaughter ;  each  of  these  cases, 
and  numerous  others  that  might  be 
enumerated,  would  come  under,  and 
be  included  in  the  general  definition 
of  murder  ;  and  the  mode  of  charging* 
the  offence  in  each  case,  would  be  pre- 
cisely the  same.  Mitchell  v.  State,  8 
Yerg.  514. 

172.  If  each  of  these  offences  would 
be  included  in  the  general  definition  of 
murder  at  Common  Law,  it  is  impossi- 
ble that  they  are  not  included  in  pre- 
cisely the  same  definition  given  by  the 
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statute.  It  follows,  then,  as  a  neces- 
sary consequence,  that  the  second  sec- 
tion of  the  act  of  1829,  includes  mur- 
der in  both  its  degrees,    lb. 

173.  If,  then,  murder  in  both  its  de- 
grees is  included  in  the  definition 
given  in  the  second  section  of  the  act, 
an  indictment,  charging  the  offence  ac- 
cording to  said  second  section,  must 
likewise  include  murder  in  both  its  de- 
grees, lb. 

1*74.  If  the  deceased,  upon  approach- 
ing the  prisoner's  path,  repented  of  her 
intention,  or  became  irresolute,  and 
stopped,  leaving  the  prisoner  full  and 
unobstructed  right  and  liberty  to  pass, 
and  she  brought  on  the  attack,  with 
design  to  kill  her,  it  would  be  murder 
in  the  first  degree,  according  to  the 
circumstances  of  the  case;  that  is,  if 
the  killing  was  the  result  of  the  old 
grudge,  and  a  previously  premeditated 
malice,  it  would  be  murder  in  the  first 
degree  ;  if  it  were  the  result  of  malice 
suddenly  produced  by  the  sight  of  her 
rival,  without  previous  meditation,  it 
would  be  murder  in  the  second  degree. 
Copeland  v.  State,  7  Humph.  479. 

175.  Where  an  indictment  is  framed 
upon  the  62d  section  of  the  act  of 
1829,  ch.  23,  which  provides  that  "  who- 
ever shall  feloniously  and  with  malice 
aforethought,  assault  any  person  with 
intent  to  commit  murder  in  the  first 
degree,  though  death  shall  not  ensue, 
shall  undergo  confinement  in  said  jail 
or  penitentiary  house,  for  a  period  not 
less  than  three,  nor  more  than  twenty- 
one  years."  Daine  v.  the  Stats,  2  Humph. 
439. 

176.  Held  that  in  order  that  the  de- 
fendant should  be  found  guilty  of  this 
charge,  it  must  appear  that  the  assault 
was  of  such  a  character,  and  made 
under  such  circumstances,  that,  had 
death  ensued,  he  would  have  been 
guilty  of  murder  in  the  first  degree, 
and  liable  to  be  condemned  by  the 
law  to  suffer  death.     lb. 

177.  And  in  order  that  a  killing 
should  be  murder  in  the  first  degree,  it 
must  be  done  as  defined  in  the  8d 
section  of  the  act,  wilfully,  deliberate- 
ly, maliciously,  and  with  premeditation. 
lb. 

178.  Proof  must  be  adduced  to  satisfy 
the  mind  that  the  death  of  the  party 

19 


slain  was  the  ultimate  result  which  the 
concurring  will,  deliberation,  and  pre- 
meditation of  the  party  accused  sought. 
lb. 

179.  The  employment  of  a  deadly 
weapon,  although  it  implies  malice  at 
the  Common  Law,  does  not  imply  that 
the  act  was  done  with  premeditation, 
so  as  to  make  it  murder  in  the  first 
degree,  under  the  statute,  if  death 
ensues,    lb.  #•* 

180.-  No  gestures  or  words  of  affront} 
however  well  calculated  to  arouse  a 
just  indignation,  however  furious  the 
passion  which  they  may  actually  ex- 
cite, are  an  adequate  provocation  to 
alleviate  homicide  effected  by  a  deadly  i 
weapon,  from  murder  to  manslaughter,  m  a,  ' 
Beauchamp  v.  State,  6  Blackf.  299.  _J  d^ 

181.  To  have  that  effect,  the  provo- 
cation must  consist  of  personal  vio-/ 
lence.    lb.  J 

182.  Where  a  deliberate  purpose  to 
kill  or  to  do  great  bodily  harm  is 
ascertained,  and  there  is  a  consequent 
unlawful  act  of  killing,  the  provoca- 
tion, whatever  it  may  be,  which  im- 
mediately precedes  the  act,  is  to  be 
thrown  out  of  the  case,  and  goes  for 
nothing,  unless  it  can  be  shown  that 
this  purpose  was  abandoned  before  the 
act  was  done.  State  v.  Johnson,  1  Ire- 
dell 354. 

183.  There  is  no  such  thing  in  law  as 
a  killing  with  malice,  and  also  upon  the 
furor  bretris  of  passion,  and  provocation 
furnishes  no  extenuation,  unless  it 
produces  passion.  Malice  excludes 
passion — passion  pre-supposes  the  ab- 
sence of  malice — in  law  they  cannot 
co-exist,    lb. 

184.  The  great  distinction  between 
homicide  committed  with  malice  and 
that  committed  in  a  transport  of  pas-, 
sion,  suddenly  excited  by  a  grievous 
provocation,  is  as  steadily  to  be  kept 
in  view  in  the  trial  of  a  slave  charged 
with  the  murder  of  a  white  man,  as 
in  that  of  a  white  man  charged  with 
the  murder  of  his  equal  or  of  a  slave  ; 
but  the  same  matters  which  would  be 
deemed  in  law  a  sufficient  provocation  to 
free  a  white  man  who  has  committed  a 
homicide  in  a  moment  of  passion,  from 
the  guilt  of  murder,  will  not  have  the 
same  effect  when  the  party  slain  is  a 
white  man  and  the  offender  a  slave  ;  for 
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though,  among  equals,  the  general  role 
is,  that  words  are  not,  bat  blows  are,  a 
sufficient  provocation,  yet  there  may  be 
words  of  reproach  60  aggravating, 
when  uttered  by  a  slave,  as  to  excite 
in  a  white  man  the  temporary  fury 
which  negatives  the  charge  of  malice, 
and  this  rule  holds  without  regard  to 
the  personal  merit  or  demerit  of  the 
white  man.     State  v.  Jarrott,  1  Iredell, 

185.  The  owner  of  a  slave,  for  the 
malicious,  cruel  and  excessive  beating 
of  his  own  slave,  cannot  be  indicted  ; 
yet  it  by  no  means  follows  when  such 
malicious,  cruel  and  excessive  beating 
results  in  death,  though  not  intended 
and  premeditated,  that  the  beating  is 
to  be  regarded  as  lawful,  for  the  pur- 
pose of  reducing  the  crime  to  man- 
slaughter, when  the  whipping  is  inflict- 
ed for  the  sole  purpose  of  chastisement. 
Souther  v.  Commonwealth,  7  Gratt.  673. 

186.  It  is  the  policy  of  the  law,  in 
respect  to  the  relation  of  master  and 
slave,  and  for  the  sake  of  securing  prop- 
er subordination  and  obedience  on  the 
part  of  the  slave,  to  protect  the  master 
from  prosecution  in  all  such  cases,  even 
if  the  whipping  and  punishment  be 
malicious,  cruel,  and  excessive,    lb. 

187.  But  in  so  inflicting  punishment 
for  the  sake  of  the  punishment,  the 
owner  of  the  slave  acts  at  his  peril ; 
and  if  death  ensues  in  consequence  of 
such  punishment,  the  relation  of  master 
and  slave  affords  no  ground  of  excuse 
or  palliation.  The  principles  of  the 
Common  Law,  in  relation  to  homicide, 
apply  to  his  case,  without  qualification 
or  exception,  and,  according  to  those 
principles,  the  act  of  the  prisoner 
amounts  to  murder,    lb. 

188.  By  the  first  section  of  the  fourth 
division  of  the  penal  code  (Prince's 
Dig  622),  homicide  is  declared  to  be 
the  killing  of  a  human  being  of  any 
age  or  sex,  and  is  of  three  kinds, 
murder,  manslaughter,  and  justifiable 
homicide*  Reynolds  v.  State,  1  Kelly's 
R.  222. 

189.  Under  the  statute  of  South  Caro- 
lina, the  greater  offence  includes  the 
lesser,  to  the  same  extent  and  for  the 
same  reason  that  murder  includes  man- 
slaughter at  Common  Law.  State  v. 
Gqfney,  Rice  431- 


190.  Under  the  act  of  1829,  ch.  23, 
§  3,  of  Tennessee,  which  declares  that 
"  all  murder  which  shall  be  perpetrated 
by  means  of  poison,  lying  in  wait,  or 
any  other  kind  of  wilful,  deliberate,  ma- 
licious and  premeditated  killing,  or 
which  shall  be  committed  in  the  perpe- 
tration of,  or  attempt  to  perpetrate, 
rape,  arson,  burglary  or  larceny,  shall 
be  deemed  murder  in  the  first  degree ^ 
it  was  held,  to  constitute  murder  in  the 
first  degree,  there  must  exist,  in  the 
mind  of  a  person  who  slays  another,  a 
specific  intention  to  take  the  life  of  the 
person  slain  ;  and  that  if  he  with  pre- 
meditated intent  to  slay  one  persos, 
against  his  intention  slay  another,  it 
will  not  be  murder  in  the  first  degree. 
Bratton  v.  State,  10  Humph.  103. 

191.  In  cases  of  murder  by  means  of 
poison,  or  lying  in  wait,  the  most  atro- 
cious and  detestable  of  all  kinds  of 
homicide,  and  the  least  to  be  guarded 
against  either  by  resistance  or  fore- 
thought, the  crime  is  made  to  depend 
exclusively  upon  the  "  means"  causing 
death,    lb. 

192.  So,  likewise,  in  respect  to  cases 
of  murder  committed  in  the  perpetra- 
tion of,  or  attempt  to  perpetrate,  arson, 
rape,  robbery,  burglary,  or  larceny  ;  a 
class  of  felonies  most  dangerous  in 
their  consequences  to  public  safety  and 
happiness,  which  may  be  most  fre- 
quently and  easily  committed,  and  to 
which  there  are  the  strongest  tempta- 
tions,   lb. 

193.  In  all  these  cases,  the  mode  or 
"  means"  of  destroying  life,  supplies  a 
conclusive  legal  presumption  of  malice 
and  guilty  intention  ;  the  crime,  as  well 
as  the  legal  guilt  of  the  agent,  is  made 
to  depend  alone  upon  the  met  of  taking 
life  in  either  of  the  specific  modes.   lb. 

194.  In  such  cases,  the  question  of 
malice  or  intention,  as  a  matter  of  fact, 
is  wholly  irrelevant:  it  need  not  be 
proved,  and  canu*t  be  controverted  by 
the  accused,  lb. 

195.  But  the  remaining  species  of 
murder  defined  in  the  statute,  namely, 
murder  "  by  any  other  kind  of  wilful, 
deliberate,  malicious  and  premeditated 
killing,"  falls  within  the  operation  of  a 
directly  contrary  principle.  Here,  the 
character  of  the  crime,  and  guilt  of 
the  agent,  are  made  to  depend  exclu- 
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sively  upon  the  mental  status  at  the 
time  of  the  act,  and  with  reference  to 
the  act  which  produces  death.    lb. 

196.  Where  a  homicide  has  been  com- 
mitted with  deadly  weapon,  in  the  at- 
tempt to  perpetrate  a  felony,  by  taking 
the  life  of  another  person  without  legal 
justification  or  excuse  ;  in  such  case, 
from  the  circumstances  and  deadly 
weapon,  the  law  conclusively  presumes 
malice  and  the  intent  to  murder  ;  and, 
in  like  manner,  the  law  conclusively 
presumes  that  the  party  contemplated 
the  probable  consequences  of  his  own 
act.  lb. 

~  197.  If  one  shoots  at  A.  and  misses 
him,  but  kills  B.,  this  is  murder;  be- 
cause of  "  the  previous  felonious  intent, 
which  the  law  transfers  from  one  to  the 
other."   lb. 

K  198.  If  the  prisoner's  "  intent  was  to 
kill  his  wife,  and  killing  her  would  have 
been  murder  in  the  first  degree,  killing 
his  child  will  also  be  murder  in  the  first 
degree."   lb. 

199.  Where,  on  the  trial  of  an  indict- 
ment for  murder,  it  becomes  material 
to  inquire  whether  a  homicide  commit- 
ted in  a  second,  after  a  previous  com- 
bat, in  which  it  might  have  been  man- 
slaughter* was  in  course  of  the  first  or 
a  continuance  of  it,  or  after  such  inter- 
val of  time  as  would  imply  premedita- 
tion, the  proper  inquiry  in  such  case  is, 
not  whether  the  suspension  of  reason 
continued  down  to  the  moment  of  the 
mortal  stroke  given,  but,  did  the  pris- 
oner cool,  or  was  there  time  for  a  rea- 
sonable man  to  have  cooled.  State  v. 
McCant*,  1  Spears  384. 

200.  Any  signs  of  deliberation  or  re- 
flection, would  be  evidence  of  cooling  ; 
and  where  a  reasonable  time  has  elaps- 
ed, cooling  and  malice  will  be  inferred, 
lb. 

201.  In  inquiring  whether  the  indulg- 
ence of  passion  has  been  excessive  and 
unreasonable,  the  standard  of  what  is 
reasonable,  is  ordinary  human  nature, 
to  be  applied  by  the  Court,  if  all  the 
facts  and  circumstances  be  found  by  a 
special  verdict,  or  to  be  applied  by  the 
jury  in  giving  a  general  verdict,  lb. 

202.  As  to  the  reasonable  time  in 
which  cooling  should  ensue  after  pro- 
vocation! no  precise  rule  can  be  given. 
lb. 


In  all  cases  where  the  time  of 
cooling  may  be  considered,  whether  the 
time  be  regarded  as  evidence  of  the 
fact  of  cooling,  or  as  constituting  of 
itself,  when  reasonable,  legal  delibera- 
tion, the  whole  circumstances  are  to  be 
taken  into  the  estimate  in  determining 
whether  the  time  be  reasonable.  And 
the  time  in  which  an  ordinary  man,  in 
like  circumstances,  would  have  cooled, 
is  the  reasonable  time.    lb.  «_~ 

204.  It  is  no  defence  on  the  trial  of  \ 
an  indictment  for  murder,  that  the  ac- 
cused was  intoxicated  at  the  time  of 
the  commission  of  the  offence.  The  law. 
holds  a  person  responsible  for  a  crimi- 
nal act,  though,  at  the  time,  he  was  in* 
toxicated  to  such  a  degree  as  to  be 
unconscious  of  what  he  was  doing.  The\  il 
People  v.  Robinson,  1  Parker's  Crim.  R.  V  Jj  ' 


649. 


II.    Manslaughter — Circumstances  un- 
der WHICH  IT  OCCURS. 

205.  In  Ohio,  an  intent  to  kill  may 
be  an  ingredient  ojf  the  crime  of  man- 
slaughter ;  but  under  the  statute  it  is 
not  a  necessary  ingredient.  Montgom- 
ery v.  State,  11  O.  424. 

206.  Nothing  but  finding  a  man  in 
the  very  act  of  adultery  with  one's 
wife,  can  mitigate  the  homicide  from 
murder  to  manslaughter.  State  v. 
John,  8  Iredell  330. 

207.  The  felonious  killing  of  a  slave 
without  malice,  by  a  free  white  per- 
son, is  manslaughter.  Chandler  v. 
State,  2  Texas  R.  305. 

208.  Any  killing  of  a  slave  by  undue 
or  excessive  correction,  is  that  kind  of 
manslaughter  described  in.  the  act  of 
1821,  by  the  words  "sudden  heat  and 
passion."  State  v.  Fleming,  2  Strob. 
464. 

209.  Manslaughter,  when  applied  to 
the  killing  of  a  slave,  must  have  a  more 
restricted  sense  than  when  applied  to 
the  killing  of  a  freeman  ;  in  the  former 
case  it  can  only  mean  a  killing,  in 
"  sudden  heat  and  passsion."    lb. 

210.  If  an  act  amounting  to  man- 
slaughter be  voluntarily  committed,  the 
statute,  without  regard  to  the  circum- 
stances of  provocation,  fixes  the  grade 
of  the  offence  and  pronounces  it  man- 
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slaughter  in  the  first  degree.     Oliver 
v.  State,  It  Ala.  587. 

211.  Where  a  party  without  neces- 
sity kills  another  with  a  deadly  weapon, 
the  law,  in  the  absence  of  proof  to 
sbow  that  it  was  accidental,  will  imply 
that  the  act  was.  voluntarily  done.     Ib. 

212.  Homicide  caused  by  committing 
or  attempting  to  commit  a  misdemeanor, 
though  murder  at  the  Common  Law,  is, 
by  the  Revised  Statutes  of  New  York, 
reduced  to  manslaughter  in  the  first 
degree.  People  v.  Rector,  19  Wend.  569. 

213.  If  the  accused,  upon  meeting 
her  adversary  unexpectedly,  who  had 
intercepted  her  upon  her  lawful  road, 
and  in  her  lawful  pursuit,  accepted  the 
fight  when  she  might  have  avoided  it 
by  passing  on,  the  provocation  /being 
sudden  and  unexpected,  the  law  will 
not  presume  it  to  be  upon  the  old 
grudge,  but  upon  the  first  insult  by 
stopping  her  on  her  way,  and  it  would 
be  manslaughter.  Copeland  v.  State, 
7  Humph.  479. 

214.  Manslaughter  is  the  unlawful 
killing  of  a  human  creature,  without 
malice,  either  express  or  implied,  and 
without  any  mixture  of  deliberation 
whatever,  and  is  homicide,  inferior  in 
degree  to  that  of  murder.  Reynolds  v. 
State,  1  Kelly  222. 

U5.  If  a  party  be  engaged  in  an  un- 
lawful act,  and  another  assist  him  and 
actually  perpetrate  the  mischief,  the 
first  party  shall  be  held  responsible  as 
though  he  had  been  the  sole  perpetra- 
tor himself.  Beets  v.  State,  1  Meigs'  R. 
106. 

216.  If  a  man  is  fighting  with  another, 
not  intending  to  kill,  but  by  some  un- 

ucky  blow  death  ensues,  he  is  guilty 
of  manslaughter.     Ib. 

217.  Not  because  he  intended  to  in- 
flict death,  but  because  he  was  engaged 
in  an  unlawful  act,  and  the  blow  and 
the  death  were  the  consequences  of 
that  act,  and  )ie  must  be  responsible 
for  it  as  though  he  had  designed  the 
result.    Ib. 

£18.  Where  A.  seeks  B.  and  threat- 
ens his  life,  and  they  meet  and  quarrel, 
and  B.  strikes  A.  with  his  fist,  and  they 
separate,  and  A.  attempts  to  arm  him- 
self with  a  stick,  which  he  is  unable  to 
do,  and  again  stoops  to  raise  another 
stick  or  billet  of  wood  of  a  dangerous 


kind,  and  while  stooping,  B.  stabs  him  ; 
held  that  this  was  not  murder,  but 
manslaughter.  Allen  v.  State,  5  Yerg. 
453. 

219.  Whenever  death  ensues  from  a 
sudden  transport  of  passion  or  heat  of 
blood,  upon  a  reasonable  provocation, 
and  without  malice,  it  is  solely  impu- 
table to  human  infirmity,  and  the  of- 
fence will  be  manslaughter.  Clark  v. 
State,  8  Humph.  671. 

220.  Manslaughter  consists  in  the 
felonious,  and  wilful  or  voluntary  killing 
of  another,  without  malice  aforethought, 
which  would  make  the  killing  murder, 
but  without  necessity  to  justify  the 
deed,  or  accident  to  excuse  it.  Com.  v. 
Riley,  Thach.  Crim.  Cas.  471. 

221.  Any  killing  without  an  inten- 
tion to  effect  death,  unless  it  is  justi- 
fiable or  excusable,  is  -manslaughter 
only.  People  v.  Austin,  1  Parker's 
Crim/R.  154. 

222.  Where  it  is  clear  the  prisoner 
is  guilty  of  the  slaying  in  heat  and 
passion  upon  a  sudden  quarrel,  he  is 
guilty  of  the  crime  of  manslaughter. 
Short  v.  State,  7  Yerg.  513. 

223:  What  provocation  is  sufficient 
to  make  what  would  otherwise  be  mur- 
der, a  less  offence,  is  a  question  of  law. 
State  v.  Dun,  18  Mo.  (3  Bennett)  419. 

224.  The  use  of  a  deadly  weapon  in 
resisting  an  illegal  arrest,  is  not  enough 
to  make  the  killing  murder.  Roberts 
v.  State,  14  Mo.  138  ;  Jones  v.  State,  ib. 
409. 

225.  Where  the  killing  is  in  resisting 
ah  illegal  arrest,  it  is  manslaughter  in 
the  absence  of  proof  of  express  malice. 
Ib. 

226.  The  distinction  between  murder 
and  manslaughter  explained,  in  the  case 
of  King  v.  Commonwealth,  2  Virg.  Cas. 
78. 

227.  It  is  manslaughter  to  inflict 
wounds  in  rude  sport  which  are  the 
cause  of  death.  Pennsylvania  v.  Levin, 
Addis.  279. 

228.  In  North  Carolina,  manslaughter 
committed  on  a  slave  is  not  punishable 
by  the  laws  of  that  State.  State  v. 
Price,  2  Hayw.  79. 

229.  As  to  what  constitutes  man- 
slaughter only,  vide  Commonwealth  v. 
Biron,  4  Dall.  125  ;  Commonwealth  v. 
Mitchell,!  Virg.  Cas.  116. 
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230.  In  a  case  where  the  jury  are  of 
opiniou  that  the  killing  happened  in 
the  manner  stated,  but  of  the  malice 
they  are  not  convinced,  and  upon  the 
foregoing  facts  the  law  and  malice 
are  submitted  to  the  Court ;  held  that 
the  defendant  was  not  guilty  of  murder 
by  the  Common  Law,  but  of  manslaugh- 
ter.    Short  v.  the  State,  7  Terg.  510. 

231.  Where  a  slave,  without  author- 
ity, with  a  design  to  produce  harmless 
sleep,  administers  laudanum  to  an  in- 
fant, and,  contrary  to  her  expectation, 
it  causes  death,  she  will  be  held  guilty 
of  manslaughter,  and  not  of  murder. 
Ann  v.  the  State,  11  Humph.  159. 

232.  Where  a  female  is  with  child, 
and  a  potion  is  administered  to  her  for 
the  purpose  of  destroying  the  child, 
which  results  in  the  death  of  the  moth- 
er, it  is  murder  in  the  second  degree, 
unless  the  perpetrator  of  the  mischief 
intended  to  take  away  the  life  of  g^e 
mother  as  well  as  to  destroy  her  off- 
spring, in  which  case  it  is  murder  in 
the  first  degree.  The  Com.  v.  Keeper 
of  the  Prison,  2  Ashmead,  221. 

233.  Whether  the  circumstances  of 
the  case  constituted  murder  in  the  sec- 
ond degree,  or  manslaughter,  see 
Slaughter's  case,  11  Leigh  681. 

234.  Manslaughter  is  "  the  unlawful 
and  felonious  killing  of  another,  with- 
out any  malice,  express  or  implied  f 
as,  where  upon  a  sudden  quarrel,  two 
persons  fight,  and  one  of  them  kills  the 
other;  or  where  a  man  greatly  pro- 
vokes another  by  some  personal  vio- 
lence, and  the  other  immediately  kills 
him.    Jacob  v.  State,  3  Humph.  493. 

235.  Manslaughter  in  the  first  de- 
gree, except  by  aiding  one  to  commit 
suicide,  or  by  killing  an  unborn  or 
quick  child,  by  an  injury  to  the  mother, 
must  be  committed  without  a  design 
to  effect  death.  People  v.  Clark,  3  Seld. 
385. 

236.  The  same  absence  of  a  design 
to  effect  death,  belongs  to  manslaughter 
in  the  second  and  third  degrees,  except 
in  certain  cases  named  in  the  statute. ii. 

237.  Wherever  death  ensues  from 
sudden  transport  of  passion,  or  heat 
of  blood,  if  upon  reasonable  provoca- 
tion and  without  malice,  or  on  sudden 
combat,  it  will  be  manslaughter. 
Young  v.  State,  11  Humph.  200. 


238.  There  must  be  sudden  passion 
upon  reasonable  provocation,  to  nega 
tive  the  idea  of  malice.-    Ih. 

239.  Involuntary  manslaughter  con- 
sists in  the  killing  a  human  being 
without  intention  to  do  so  ;  but  in  thjp 
commission  of  an  unfawful  act  or  a 
lawful  act,  which  probably  might  pro- 
duce such  a  consequence  in  an  unlaw- 
ful manner.  Studstitt  v.  the  State,  7 
Ga.  2. 

240.  Manslaughter  is  the  unlawful 
killing  of  another  without  malice, 
either  express  or  implied.  It  differs 
from  murder  in  the  important  particu- 
lar of  the  absence  of  malice ;  as,  where 
it  happens  in  a  sudden  heat,  where 
passion  has  obtained  the  dominion  over 
reason  and  the  gentler  feelings  of  the 
heart.  United  States  v.  WUtberger,  3 
Wash.  C.  C.  515  ;  State  v.  Zeffers,  2 
Halst.  220. 

241.  Where  persons  fight  on  fair 
terms,  and,  after  an  interval,  blows 
having  been  given,  a  party  draws,  in 
the  heat  of  blood,  a  deadly  instrument, 
and  inflicts  a  deadly  injury,  it  is  man- 
slaughter only  ;  but  if  a  party  enter  a 
contest  dangerously  armed,  and  fights 
under  an  unfair  advantage,  though  mu- 
tual blows  pass,  it  is  not  manslaughter, 
but  murder.  State  v.  HUdreth,  9  Ire- 
dell 429. 

242.  In  order  to  mitigate  a  homicide, 
committed  in  a  second  combat,  by  what 
occurred  at  a  previous  one,  on  sudden 
occasion,  fairly  begun,  both  contests 
must  be  considered  as  making  one  com- 
bat, or  the  first,  as  a  separate  combat, 
must  be  considered  as  a  sufficient  sud- 
den provocation  for  either  a  second 
combat,  or  for  a  subsequent  attack, 
producing  a  contest  not  entitled  to  be 
called  a  mutual  combat.  State  v. 
Mc  Cants,  1  Spears  384. 

243.  Either  a  new  combat,  for  a 
provocation  received  at  a  former  one, 
or  a  subsequent  attack  for  provocation 
had  at  a  previous  combat,  would,  if 
not  really  sudden  and  unpremeditated, 
be  malicious  ;  and  as  either,  if  really 
sudden  and  unpremeditated,  would  not 
be  malicious,  the  question  of  reason- 
able time  would  be  material,    lb. 

244.  Where  a  man  makes  an  assault, 
which  is  returned  with  a  violence,  man- 
ifestly disproportionate  to  that  of  the 
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assault,  the  character  of  the  combat  is 
essentially  changed,  and  the  assaulted 
becomes,  in  his  turn,  the  assailant ; 
and  if  the  person  who  made  the  first 
assault,  in  the  transport  of  passion 
tfcus  excited,  and  without  previous  mal- 
ice, kill  his  adversary,  the  proper  in- 
quiry as  to  the  degree  of  his  guilt,  is 
not  whether  he  was  possessed  of  de- 
liberation of  reflection,  so  as  to  be  sen- 
sible of  what  he  was  then  about  to  do, 
and  intentionally  did  the  •  act ;  but 
whether  a  sufficient  time  had  elapsed 
after  the  violent  assault  upon  him,  and 
before  he  gave  the  mortal  wound,  for 
passion  to  subside  and  reason  to  re- 
assume  her  sway  ;  for  if  there  had 
not,  he  would  be  guilty  of  manslaugh- 
ter only.  State  v.  Hoover,  4  Dev.  & 
Baft.  365. 

245.  ,At  Common  Law,  and  between 
white  persons,  a  slight  blow  will  not 
excuse  a  homicide ;  for  that  must  be 
on  mere  necessity.  State  v.  Tackett,  1 
Hawks  210.  ly  (V 

246.  Nor  will  words  exxentiate  it  to 
manslaughter ;  but  it  is  not  correct  to 
say  that  a  slight  blow,  not  threatening 
death  or  great  bodily  harm,  will  not 
extenuate,  if  the  weapon  used  by  a 
slayer  be  a  deadly  one,  because  that 
authorizes  the  inference,  that  a  blow, 
to  constitute  a  legal  provocation,  must 
threaten  death.    lb. 

r~*  247.  The  true  principle  of  the  law  is, 
that  if  he,  on  whom  an  assault  is  made 
with  violence  or  circumstances  of  in- 
dignity, resent  it  immediately  by  kill- 
ing the  aggressor,  and  act  therein  in 
heat  of  blood  and  under  that  provoca- 
i    tion,  it  is  but  manslaughter.    lb. 
^     248.  The  general  rule  should,  there- 
I  fore,  be  laid  down,  that  words  are  not, 
but  blows  are  a  sufficient  provocation 
to  lessen  the  crime  of  homicide  to  man- 
slaughter. From  this  there  a  few  cases 
which   appear  to  be  exceptions,  but 
they  depend  on  very  particular  circum- 
f  stances.    lb. 

249.  But  it  exists  in  the  very  nature 
of  slavery,  that  the  relation  between  a 
white  and  a  slave  is  different  from  that 
between  free  persons  ;  and,  therefore, 
many  acts  will  extenuate  the  homicide 
of  a  slave,  which  would  not  constitute 
a  legal  provocation  if  done  by  a  white 
person.    lb. 


250.  A  boy,  who,  from  being  provok- 
ed wantonly  and  improperly  by  a  man* 
becomes  excited  and  throws  a  stone  at 
him,  and  it  accidentally  so  falls,  as  in 
violation  of  all  reasonable  calculation 
of  chances  to  kill  him,  is  not  to  be  held 
guilty  of  murder,  and  punished  as  a 
murderer.  Holly  v.  State,  10  Humph. 
141. 

251.  Whether  he  be  guilty  of  man- 
slaughter or  not,  is  a  question  depend- 
ing upon  other  propositions  for  its  so- 
lution, and  to  be  submitted  to  a  jury, 
with  all  other  matters  in  connection 
with  the  transaction,    lb. 

252.  Green,  J.,  held  that  the  throwing 
the  stone  by  the  defendant  was  clearly 
unlawful ;  and,  as  death  ensued,  it  is  a' 
clear  case  of  manslaughter,    lb.      — ? 

253.  A  killing  on  sudden  quarrel,  toj 
avoid  great  bodily  harm,  places  a  man 
under  circumstances  amounting  to  lfe- 
g  JPprovocation  ;  and  though  such  cir- 
cumstances cannot  justify  or  excuse 
the  act,  yet  on  account  of  human  frailty 
the  homicide  is  extenuated,  and  is  but 
manslaughter.  State  v.  Roberts,  1) 
Hawks  349.  ^ 

254.  A  well-grounded  belief  that  a 
known  felony  is  about  to  be  committed, 
will  extenuate  a  homicide  committed  in 
prevention  of  the  felony,  but  not  a 
homicide  committed  in  pursuit,  by  an 
individual  of  his  own  accord.  State  v. 
Rutherford,  1  Hawks  451. 

255.  Where  upon  words  of  reproach 
on  both  sides,  between  Y.  and  B.,  the 
latter  approached  the  former  and  struck 
him  a  violent  blow  with  his  fist,  which 
staggered  him,  and  the  company  sepa- 
rated them,  and  were  taking  B.  away, 
when  Y.,  within  one  minute,  advanced 
upon  B.,  who  extended  his  arm  to  take 
•hold  of  him,  and  Y.  immediately  stab- 
bed him  with  a  knife,  which  he  had  not 
shown  before  ;  held  that  if  death  had 
ensued  it  would  not  bo  murder,  but 
manslaughter,  notwithstanding  the  sep- 
aration for  a  minute,  and  the  weapon  ; 
for  the  wrath  of  the  accused,  kindled 
in  the  highest  degree  by  the  blow, 
would  not  reasonably  subside  within 
that  period  ;  and,  in  such  case,  the  in- 
strument makes  no  difference.  State  v. 
Yarborough,  1  Hawks  78. 

256.  Necessity  distinguishes  between 
manslaughter  and  excusable  homicide, 
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and  not  between  the  fbnner  and  mur- 
der ;  its  absence  is  common  to  both 
murder  and  manslaughter.    lb. 

25 1.  It  is  laid  down  that  the  law, 
having  a  regard  for  the  frailty  of  hu- 
man nature,  will  not  put  an  act  done 
upon  a  sudden  impulse,  and  in  the  heat 
of  passion,  on  the  same  footing  in  re- 
gard to  guiH  with  a  deed  deliberately 
performed.  The  indulgence  shown  by 
the  law,  in  such  cases,  proceeds  on  the 
supposition  that  the  reason  or  judgment 
of  the  party  perpetrating  the  act  has 
been  temporarily  suspended  or  over- 
thrown by  the  sudden  access  of  violent 
passion.  But  a  high  degree  of  sudden 
and  resentful  feeling  will  not  alone  pal- 
liate an  act  of  homicide  committed  un- 
der its  influence.  It  is  essential  that 
the  excited  and  angry  condition  of  the 
party  committing  the  act,  which  would 
entitle  him  to  the  milder  consideration 
of  the  law,  should  be  superinduced  by 
some  insult,  provocation,  or  injurv, 
which  would  naturally  and  instantly 
produce  in  the  minds  of  ordinarily  con- 
stituted men  the  highest  degree  of  exas- 
peration. Pretttm  v.  State,  22  Miss,  383. 

258.  '*  If  a  man  be  greatly  provoked, 
as  by  pulling  his  nose,  or  other  great 
indignity,  and  immediately  kills  the  ag- 
gressor, though  this  is  not  excusable, 
se  defendendo,  since  there  is  no  abso- 
lute necessity  for  doing  it  to  preserve 
himself ;  yet  it  is  neither  murder,  for 
there  is  no  previous  malice,  but  it  is 
manslaughter."  lb.  So,  also,  if  a  man 
takes  another  in  the  act  of  adultery 
with  his  wife,  and  kills  him  upon  the 
spot,  it  is  not  at  Common  Law  ranked 
in  the  class  of  justifiable  homicide,  but 
is  held  to  be  manslaughter  in  the  low- 
est degree.    lb. 

259.  It  is  therefore  true  that  an  act 
of  homicide,  committed  under  the  influ- 
ence of  sudden,  great,  or  violent  re- 
sentment, will  be  looked  upon  by  the 
law  with  less  disfavor  than  a  similar 
deed  perpetrated  with  deliberation  j  but 
it  is  equally  tone,  that  the  cause  of 
provocation  must  be  one  deemed  by  the 
law  sufficient,    lb.  v 

*~  260.  A  man  might  be  subjected  to 
great  indignities,  and  be  greatly  pro- 
voked, and  still  not  stand  acquitted  of 
murder,  if  he  should  instantly  slay  the 
aggressor,    lb. 


261.  If  a  slave,  in  defence  of  his  life, 
and  under  circumstances  strongly  cal- 
culated to  excite  his  passions  of  terror 
and  resentment,  kills  his  overseer,  the 
homicide  is,  by  such  circumstances, 
mitigated  to  manslaughter.  State  v. 
Will,  1  Dev,  &  Batt  R.  121. 

262.  It  seems  that  the  law  would  be 
the  same  with  respect  to  killing  a  mas- 
ter or  temporary  owner,  under  similar 
circumstances.    lb.  *i 

263.  As  between  the  two  offences  of* 
murder  in  the  second  degree  and  man- 
slaughter, the  drunkenness  of  the  of- 
fender can  form  no  legitimate  matter 
Of  inquiry;  the  killing  being  voluntary, 
the  offence  is  necessarily  murder  in  the 
second  degree,  unless  the  provocation 
were  of  such  a  character  as  would,  at 
Common  Law,  constitute  it  manslaugh- 
ter, and  for  which  latter  offence  a  drunk- 
en man  is  equally  responsible  as  a  so- 
ber one.  Pirtle  v.  State,  9  Humph. 
663.  si 

264.  The  rule  that  where  parties  be- 
come suddenly  heated,  and  engage  im- 
mediately in  mortal  conflict,  fighting 
upon  equal  terms,  and  one  kills  the 
other,  the  homicide  is  mitigated  to  man- 
slaughter, applies  Only  to  equals,  and 
not  to  the  case  of  a  white  man  and 
a  slave,  if  the  slave  kill  the  white  man 
while  fighting  under  such  circum- 
stances.    State  v.  Jarrott,  1  Iredell  76. 

265.  An  ordinary  assault  and  battery, 
committed  by  a  white  man  upon  a 
slave,  will  not  be  a  sufficient  provoca- 
tion to  mitigate  a  homicide  of  the  for- 
mer by  the  latter,  from  murder  to  man- 
slaughter ;  but  a  battery  which  en- 
dangers the  slave's  life  will  be  a  suffi- 
cient provocation  to  produce  that  result. 
In  the  cases  between  these  extremes, 
that  is  a  legal  provocation  of  which  it 
can  be  pronounced,  having  due  regard 
to  the  reiative  condition  of  the  white 
man  and  the  slave,  and  the  obligation 
of  the  latter  to  conform  his  instinct  and 
his  passions  to  his  condition  of  inferi- 
ority, that  it  would  provoke  well-dis- 
posed slaves  into  a  violent  passion,  lb. 

266.  The  true  nature  of  manslaughter^ 
is,  that  it  is  homicide  mitigated,  out  of 
tenderness  to  the  frailty  of  human 
nature.  Every  man,  when  assailed 
with  violence,  or  great  rudeness,  is 
inspired    with    a  sudden  impulse    of 
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anger,  which  puts  him  upon  resistance 
before  time  for  cool  reflection,  and  if, 
during  that  period,  he  attacks  his 
assailant  with  a  weapon  likely  to 
endanger  life,  and  death  ensues,  it  is 
regarded  as  done  through  heat  of 
blood  or.  violence  of  anger,  and  not 
through  malice,  or  that  cold-blooded 
desire  of  revenge,  which  more  properly 
constitutes  the  feeling,  emotion,  or  pas- 
sion of  malice.  Cam.  v.  Webster,  5 
Cush.  295. 
^  267.  The  same  rule  applies  to  homi- 
cide in  mutual  combat,  which  is  attrib- 
uted to  sudden  and  violent  anger, 
occasioned  by  the  combat,  and  not  to 
malice.  When  two  meet,  not  intend- 
ing to  quarrel,  and  angry  words  sud- 
denly arise,  and  a  conflict  springs  up, 
in  which  blows  are  given  on  both  sides, 
without  much  regard  to  who  is  the 
assailant,  it  is  a  mutual  combat;  and  if 
no  unfair  advantage  is  taken  in  the 
outset,  and  the  occasion  is  not  sought 
for  the  purpose  of  gratifying  malice, 
and  one  seizes  a  weapon  and  strikes  a 
deadly  blow,  it  is  regarded  as  homicide 
in  heat  of  blood ;  and  though  not  ex- 
cusable, because  a  man  is  bound  to 
control  his  angry  passions,  yet  is  not 
the  higher  offence  of  murder.    lb. 

268.  If  a  person  assume  to  act  as  a 
physician,  however  ignorant  of  medical 
science,  and  prescribe  with  an  honest 
intention  of  curing  the  patient,  but 
through  ignorance  of  the  quality  of  the 
medicine  prescribed,  or  of  the  nature  of 
the  disease,  or  both,  the  patient  die  in 
consequence  of  the  treatment,  con- 
trary to  the  expectation  of  the  person 
prescribing,  he  is  not  guilty  of  murder 
or  manslaughter.  But  if  the  party  pre- 
scribing have  so  much  knowledge  of 
the  fatal  tendency  of  the  prescription 
that  it  may  be  reasonably  presumed 
that  he  administered  the  medicine  from 
an  obstinate,  wilful  rashness,  and  not 
with  an  honest  intention  and  expecta- 
tion of  effecting  a  cure,  he  is  guilty  of 
manslaughter,  at  least,  though  he  might 
not  have  intended  any  bodily  harm  to 
the  patient     Rice  v.  State,  8  Mo.  561. 

269.  If  poison  were  wilfully  adminis- 
tered, that  is,  with  intent  that  it  should 
have  the  effect  of  destroying  the  life  of 
the  party,  or  if  the  act  were  done 
deliberately  and  with  the  intention  of 


mischief,  or  great  l>odily  harm,  and 
death  ensue,  it  will  be  murder.  Aim  v. 
State,  11  Humph.  150. 

270.  But  if  it  were  not  wilful,  and 
such  deliberate  mischievous  intention 
do  not  appear,  and  the  act  was  done 
heedlessly  and  incautiously,  it  will 
be  only  manslaughter  at  most.  lb. 
If  a  prisoner  administer  laudanum 
in  violation  of  her  master's  order,  for 
the  purpose  of  producing  unnecessary 
sleep,  and  death  ensued,  contrary  to 
her  intention,  she  is  not  guilty  of  mur- 
der. This  is  not  law.  In  the  first 
place,  the  charge  puts  the  disobedience 
of  the  master's  order  on  the  same  foot- 
ing with  the  violation  of  a  command,  a 
prohibition  of  the  law.  This  is  a  great 
mistake.  Such  violation  of  the  master's 
order  is  not  an  unlawful  act  in  the 
sense  of  the  rule  above  stated  ;  it  is  no 
offence  against  the  law  of  the  land,  nor 
is  it  cognizable  by  any  tribunal  created 
by  law.  It  is  an  offence  simply  against 
the  private  authority  of  the  master, 
and  is  cognizable  and  punishable  alone 
in  the  domestic  forum.  Again,  the 
criminality  of  the  act  is  made  to  depend 
upon  an  intent  with  reference  to  the 
deceased  infant,  which  may  be  in  law, 
if  not  positively  innocent,  at  least  com- 
paratively so.    lb. 

271.  In  such  case  the  laudanum  may 
have  been  given  by  the  prisoner  in 
utter  ignorance  of  the  fact  that  it  pos- 
sessed any  poisonous  quality,  and  there 
may  have  been  a  total  absence  of  any 
intention  to  do  serious  injury,  or  indeed 
injury  of  any  sort,  much  less  to  destroy 
the  life  of  the  child,     lb. 

272.  If  the  prisoner's  purpose  really 
was  to  superinduce  a  state  of  quietude 
or  sleep,  without  more,  in  order  to 
afford  better  opportunity  or  greater 
facility  for  carrying  on  her  own  illicit 
intercourse  with  a  man  ;  this,  however 
culpable  in  morals,  would  not  involve 
her  in  the  guilt  of  murder.    lb. 

273.  The  question  of  fact,  whether 
or  not  the  prisoner  had  knowledge  of 
the  poisonous  quality  of  laudanum,  and 
whether  or  not  there  existed  in  the 
mind  of  the  prisoner  any  intent  to  kill 
or  to  do  serious  injury  to  the  deceased, 
was  a  proper  subject  to  be  left  to  the 
jury.    lb. 

274.  In  general,  if  a  party  that  is 
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struck,  strikes  again,  and  death  en- 
sues, it  is  only  manslaughter.  The 
law  regards  the  blow  as  a  sufficient 
provocation  to  excite  the  passions, 
so  that  the  party  acts  under  the 
influence  of  the  sudden  heat,  and  not 
from  malice.  But  a  slight  assault  will 
not  always  extenuate  a  killing  to  man- 
slaughter; much  depends  upon  the 
character  of  the  weapon  used  m  refer- 
ence to  the  provocation.  There  must 
be  a  reasonable  proportion  between 
the  mode  of  resentment,  and  the  pro- 
vocation, to  reduce  the  offence  of  kill- 
ing to  manslaughter.  Nelson  v.  State, 
10  Humph.  518. 

275.  So  if  there  be  proof  of  malice, 
at  the  time  of  killing,  the  existence  of 
provocation  will  not  reduce  it  to  man- 
slaughter. For,  although  the  provoca- 
tion usually  repels  the  presumption  of 
malice,  yet,  if  its  actual  existence  be 
established,  notwithstanding  the  prov- 
ocation, it  is  murder,  and  not  man- 
slaughter, lb. 

276.  The  Common  Law  cannot  hold 
that  an  act  constituting  a  provocation, 
which  would  mitigate  a  homicide,  com- 
mitted by  a  white  man,  to  manslaugh- 
ter, shall  have  a  like  effect  when  the 
homicide  is  committed  on  a  white  man 
by  a  slave.  lb. 

2*1*1.  It  does  not,however,  follow  that 
a  provocation  may  not  be  so  grievous 
as  that,  if  the  slave  slay  the  white 
man,  it  will  be  but  manslaughter,  al- 
though the  life  or  limb  of  the  party 
killing  is  not  endangered.  lb. 

278.  On  the  contrary,  cases  may  ex- 
ist where  the  slave  committing  the 
homicide,  although  not  excusable,  as 
having  acted  in  self-defence,  yet  he 
cannot  be  deemed  to  have  done  the  act 
with  malice  aforethought.  lb. 

279.  The  Court  cannot  point  out  with 
precise  accuracy,  what  particular  extent 
of  provocation  will  reduce  such  homi- 
cide to  manslaughter.  Each  case  may 
depend  very  much  on  its  own  circum- 
stances, and  must  be  left  to  the  en- 
lightened judgment  of  the  jury.  lb. 

280.  If  the  slave  has  misbehaved, 
and  by  his  insolence  has  provoked  mer- 
ited chastisement,  and  punishment  be 
reasonably  mfiUled  upon  him,  it  is  his 
duty  to  submit ;  and  if  he  resist,  and 
slay  the  person  chastising  him,  it  will 


be  murder.  But  if  the  punishment  be 
unreasonable  and  excessive,  the  killing 
will  only  be  manslaughter,  lb. 

281.  If  a  slave,  not  having  misbe- 
haved, or  given  cause  for  offence,  is 
assaulted  and  beaten  by  a  stranger, 
who  has  no  authority  over  him,  and  he 
kill  the  person  so  beating  him,  such 
killing  will  be  extenuated  to  man- 
slaughter, in  cases  where  such  exten- 
uation would  not  exist,  if  by  insolence 
and  misconduct  the  slave  had  provoked 
chastisement,  lb. 

282.  Where  death  is  feloniously 
caused  in  a  cruel  and  unusual  manner, 
and  in  the  heat  of  passion,  the  nature 
of  the  crime  depends  on  the  intent ;  if 
done  without  a  design  to  cause  death, 
it  is  manslaughter  in  the  second  de- 
gree ;  if  done  with  premeditated  de- 
sign, it  is  murder  under  the  first  sub- 
division of  the  section  defining  mur- 
der. But  if  done  in  the  heat  of  passion, 
it  cannot,  whatever  may  have  been  the 
design,  be  classed  under  the  second 
subdivision  of  the  section  defining 
murder.  Cases  mentioned  in  illustra- 
tion of  the  class  supposed  to  'be  gov- 
erned by  the  second  subdivision  of  the 
section  defining,  murder.  People  v. 
Johnson,  1  Parker's  Crim.  R.  291. 

283.  A  high  degree  of  sudden  and 
resentful  feeling,  will  not,  by  itself,  pal- 
liate an  act  of  homicide,  committed 
under  its  influence;  the  excitement  and 
anger  should  be  the  result  of  some  in- 
sult, provocation,  or  injury,  which 
would  naturally  and  instantly  produce 
in  the  minds  of  ordinarily  constituted 
men,  the  highest  degree  of  exaspera- 
tion.    Campbell  v.  State,  23  Ala.  44. 

284.  The  words  "  killing  in  sudden 
heat  and  passion,"  are  entirely  synony- 
mous with,  "  killing  in  sudden  heat  of 
blood,  and  transport  of  passion,"  which 
are  usually  employed  in  the  books  to 
define  manslaughter.  State  v.  Gqffnty, 
Rice  431. 

285.  In  order  to  inflict  the  punish- 
ment of  death,  the  murder  must  have 
been  committed  wilfully,  deliberately, 
maliciously,  and  premeditatedly ;  this 
state  of  mind  is  conclusively  proven 
when  the  death  has  been  inflicted  by 
poison,  or  by  lyin£  in  wait  for  that 
purpose  ;  but  if  neither  of  these  con- 
comitants attend  the  killing,  then  the 
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circumstance  that  the  prisoner  did  in    \ 
fact  entertain  such  apprehension,     lb. 

290.  The  degree  of  force,  or  the 
means  to  be  employed,  m  protecting 
one's  person,  or  personal  liberty,  most 
be  determined  by  circumstances.  To 
justify  a  person  in  taking  the  life  of 
another,  it  must  appear  that  his  safety 
compelled  him  to  do  so.  The  People . 
v.  Doe,  1  Manning  (Mich.)  451.  */ 

291.  In  Alabama,  the  Common  Law 
on  the  subject  of  homicide  is  the  same 
as  the  Common  Law  of  England  ;  and 
whenever  that  law  requires  the  person 
assailed  to  decline  the  contest,  or  to 
retreat,  before  he  will  be  excused  in 
taking  the  life  of  his  adversary,  the 
law  here  also  requires  Hie  same.  Pier- 
son  v.  the  State,  12  Ala.  149.  ^7 

292.  A  person  who  has  reasonable  ap- 
prehension of  great  personal  violence, 
involving  imminent  peril  to  life  or  limb, 
may  protect  himself  from  violence  even 
at  the  expense  of  his  assailant's  life, 
when  necessary.  Holmes  v.  the  State, 
23  Ala.  17. 

293.  Since  an  act  performed  by  a 
quick,  impulsive,  blood-thirsty,  aban- 
doned man,  may  afford  much  stronger 
evidence  that  the  life  Of  the  person  as- 
sailed was  in  imminent  peril,  than  if 
performed  by  one  known  to  possess  an 
entirely  different  character  and  dispo- 
sition, and  might  very  reasonably  jus- 
tify a  resort  to  more  proinpt  measures 
of  self-preservation ;  and  when  such  is 
the  case,  the  act  and  the  status  of  the 
actor  must  be  taken  together,  in  order 
to  arrive  at  a  just  conclusion  respect- 
ing its  nature  ;  and  thus  the  character 
of  the  deceased  may  be  legitimately 
inquired  into,  as  connecting  itself  with 
the  transaction  which  it  may  serve  to 
explain.  Pritchett  v.  the  State,  22 
Ala.  89.  J 

294.  Where  homicide  is  committed 
under  such  circumstances  as  tend  to 
show  that  the  slayer  acted  in  self-de- 
fence, the  previous  threats  of  the  de- 
ceased, and  his  conduct  upon  the  fatal 
occasion,  construed  with  reference  to 
his  own  character  and  peculiarities,  re- 
lating to  such  conduct  and  tending  to 
explain  it,  all  enter  into  and  form  part 
of  the  transaction,  and  may  legitimate-  j 
ly  he  given  in  evidence.    lb.  ^ 

295.  Notwithstanding  how  bad  and  *| 


state  of  mind  necessary  to  constitute 
murder  in  the  first  degree,  by  the  wil- 
fulness, the  deliberation,  the  malicious- 
ness, the  premeditation,  if  it  exist,  must 
be  otherwise  proven  ♦  and  if  it  appear 
that  there  was  sudden  provocation, 
though  not  of  such  a  character  as  at 
Common  Law  to  mitigate  the  offence 
of  manslaughter,  and  the  killing  there- 
upon takes  place  by  sudden  heat  and 
passion,  and  without  deliberation  and 
premeditation,  although  the  Common 
Law  would  presume  malice,  yet  it  is, 
under  the  statute,  murder  in  the  sec- 
ond degree,  and  not  to  be  punished  by 
death.     Pirtle  v.  State,  9  Humph.  668. 

286.  Manslaughter  is  principally  dis- 
tinguishable from  murder  in  this,  that 
though  the  act  which  occasions  the 
death  be  unlawful,  or  likely  to  be  at- 
tended with  bodily  mischief,  yet  the 
malice,  either  express  or  implied,  which 
is  the  very  essence  of  murder,  is  pre- 
sumed to  be  wanting  ;  and  the  act  be- 
ing imputed  to  the  infirmity  of  human 
nature,  the  correction  ordained  for  it 
is  proportionally  lenient.  Com.  v.  Web- 
ster, fr  Cush.  296. 

28T.  Whenever  death  ensues  from 
sudden  transport  of  passion,  or  heat  of 
blood,  if  upon  a  reasonable  provoca- 
tion, and  without  malice,  or  if  upon 
sudden  combat,  it  will  be  manslaugh- 
ter ;  if  without  such  provocation,  or  the 
blood  has  had  reasonable  time,  or  op- 
portunity to  cool,  or  there  be  evidence 
of  express  malice,  it  will  be  murder. 


III.  Justifiable  and  Excusable  Homicide. 

288;  Whether  a  homicide  is  excusa- 
ble or  not,  must  depend  in  a  great 
measure  upon  the  nature  of  the  weapon 
employed,  and  the  way  in  which  it  was 
used.  Killing  by  purposely  firing  a 
pistol  into  a  crowd,  cannot  be  said  to 
be  by  accident  or  misfortune.  People 
v.  Austin,  1  Parker's  Orim.  R.  154. 

289.  Whether  a  homicide  was  justi- 
fiable under  the  statute,  is  to  be  de- 
termined by  the  jury,  from  their  con- 
viction whether  there  was  reasonable 
ground  for  the  prisoner  to  apprehend 
great  personal  injury,  and  not  from  the 
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desperate  the  character  of  the  deceased 
may  have  been,  and  how  many  threats 
he  may  have  made,  he  forfeits  no  claim 
to  his  life,  until  by  an  actual  attempt 
to  execute  his  threats,  or  by  some  act 
or  demonstration  at  the  time  of  the 
killing,  taken  in  connection  with  such 
character  and  threats,  he  induced  a 
reasonable  belief  in  his  slayer  that  it  is 
necessary  to  deprive  him  of  life  in  order 

.    to  save  his  own  or  to"  prevent  some 

rr felony  upon  his  person,    lb. 

296.  To  justify  the  killing  of  a  fel- 
on for  the  purpose  of  arresting  him, 
the  slayer  must  show  both  a  felony  ac- 
tually committed  and  that  he  avowed 
his  object  and  the  felon  refused  to 
submit.  The  State  v.  Roane,  2  Dev. 
58. 

297.  Whenever  there  is  a  reasonable 
ground  to  believe  that  there  is  a  de- 
sign to  destroy  life,  to  rob  or  commit  a 
felony,  a  killing  to  arrest  such  design, 
is  justifiable.  State  v.  Morris,  1  Jones' 
N.  Car.  R.  190. 

[-*  298.  But  it  is  for  the  jury,  and  not 
for  the  prisoner,  to  judge  of  the  reason- 
ableness of  such  apprehension,  lb. 
**  299.  Where  one  trills  a  bad  drunken 
Indian  se  defendens,  it  is  not  man- 
slaughter. Pennsylvania  v.  Robertson, 
Addis.  246. 

800.  If  after  words  of  anger,  the 
slayer  took  up  an  axe,  and  approached 
the  deceased  with  a  present  purpose 
and  design  to  take  away  his  life,  or  do 
him  some  great  bodily  harm,  and  the 
deceased  had  sufficient  grounds  to  be- 
lieve that  such  was  the  intention  of  thto 
assailant,  he  had  a  right  to  strike  in 
self-defence,  although  the  assailant  was 
not  yet  in  striking  distance  :  and  such 
striking  by  the  deceased  will  not 
amount  to  a  legal  provocation  to  miti- 
gate the  killing  to  manslaughter.  State 
v.  Baker,  1  Jones  N.  G.  261 

301.  In  Georgia,  the  12th  section  of 
the  4th  division  of  the  penal  code,  justi- 
fies homicide  which  is  committed  in, 
opposing  any  person  who  manifestly 
intends  and  endeavors  in  a  riotous  and 
tumultuous  manner,  to  enter  the  habita- 
tion of  another,  for  the  purpose  of  as- 
saulting, or  offering  personal  violence 
to  any  person,  dwelling  or  being  there1- 
in.  This  clause  contemplates  the  at- 
tack of  more  than  one  person,  and  does 


not  have  any  application  to  a  single  in- 
dividual. Hudgins  v.  State,  2  Kelly 
173. 

802.  Whether  a  person  who  is  assault- 
ed by  another  will  be  justified  in  using, 
in  the  first  instance,  such  violence  in  his 
resistance  as  will  produce  death,  must 
depend  upon  the  nature  of  the  assault 
and  the  circumstances  under  which  it 
was  committed.  It  maybe  of  such  a 
character,  that  the  party  assailed  may 
reasonably  apprehend  death  or  great 
violence  to  his  person.  Yowigv.  State, 
11  Humph.  200. 

303.  Where  the  prisoner  was  going 
her  own  road,  and  in  a  laudable  pursuit, 
if  she  did  nothing  mote  in  going  that 
road  than  defending  herself  against  a 
violent  assault  from  a  hickory  stick, 
three  and  one^half  feet  long,  and  from 
three  and  one-half  to  four  inches  in 
thickness,  the  kiliing  would  be  homi- 
cide se  defendendo.  Copelamd  v.  State, 
7  Humph.  479. 

304.  D.  with  his  fist  assaulted  S.  in 
the  street  S.  instantly  stabbed  him  in 
five  places,  of  which  wounds  he  died. 
There  was  no  evidence  tending  to 
prove  that  S.,  when  he  gave  the  fatal 
wounds,  was  in  danger  of  loss  of  life 
or  limb,  or  great  bodily  harm,  or  that 
he  had  a  reasonable  apprehension  of 
such  danger  ;  held  that  the  killing  was 
not  excusable  homicide  se  defendendo. 
Stewart  v.  State,  1  Ohio  66.  -i 

805.  When  the  slayer  seeks  and  pKK 
vokes  an  assault  upon  himself,  in  order 
to  have  a  pretext  for  stabbing  bis  ad- 
versary, and  does,  upon  being  assault- 
ed, stab  and  kill  him,  such  killing  is 
not  excusable  homicide  in  self-defence. 
lb.  J 

806.  A  pereon  assaulted'  may  repel 
force  by  force  ;  bnt  it  does  not  follow 
that  he  may,  without  necessity,  use  a 
deadly  weapon  for  that  purpose,  and 
he  is  yet  more  unjustifiable  if  his  wedp- 
on  is  concealed,    lb.  "* 

807.  A  man  may  oppose  force  to 
force,  in  defence  of  his  person,  his  fam- 
ily, or  property,  against  one  who  mani- 
festly endeavors,  by  surprise  or  vio- 
lence, to  commit  a  felony,  as  murder, 
robbery  or  the  like.  U.  S.  r.  WiHberger, 
3Wash.CC.  515. 

808.  The  intent  must  be  to  commit  a 
felony ;  if  it  be  only  to  commit  a  tres- 
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pass,  as  to  beat  the  party,  it  will  not 
lustify  the  killing  of  the  aggressor. 
No  words,  no  gestures,  however  insult- 
ing and  irritating,  not  even  an  assault, 
will  afford  such  justification,  although 
it  may  be  sufficient  to  reduce  the  of- 
fence from  murder  to  manslaughter,  lb. 

309.  In  the  next  place,  the  intent  to 
commit  a  felony  must  be  apparent, 
which  will  be  sufficient,  although  it 
should  afterwards  turn  out  that  the 
real  intention  was  less  criminal,  or  was 
even  innocent.  lb. 

310.  This  apparent  intent  is  to  be 
*  collected  from  the  attending  circum- 
stances, such  as  the  manner  of  the  as- 
sault, the  nature  of  the  weapons  used, 
and  the  like ;  and  lastly,  to  produce  this 
justification,  it  must  appear  that  the 
danger  was  imminent,  and  the  species 
of  resistance  used,  necessary  to  arrest 
it.  lb. 

r*  311.  If  one  began  an  affray,  or  even 
if  he  did  not  begin  it,  but  was  assaulted 
in  the  first  instance,  and  then  a  combat 
ensued,  he  could  not  excuse  himself  as 
for  a  killing  in  self-defence,  unless  he 
quitted  the  combat  before  the  mortal 
blow  was  given,  if  the  fierceness  of 
his  adversary  permitted,  and  retreated 
as  far  as  he  might  with  safety,  and  had 
then  killed  his  adversary  of  necessity, 
to  save  his  own  life.  State  v.  Hoover,  4 

LDev.  &  Batt  365.  V  C 

r»  312.  Where,  upon  the1  thai  of  an  in- 
dictment for  murder,  the  accused  at- 
tempts to  justify  the  homicide  on  the 
ground  that  it  was  committed  in  self- 
defence,  he  must  prove  to  the  satisfac- 
tion of  the  jury  that  he  was  in  imminent 
danger,  either  of  death  or  of  some  great 
bodily  harm.  It  is  not  enough  that  the 
accused  believed  that  it  was  necessary 
to  take  the  life  of  his  assailant,  in  or- 
der to  protect  himself  from  some  great 
personal  injury.  Hullett,  J.,  dissenting. 
People  v.  Shorter,  4  Barb.  460. 

313.  A  homicide  is  not  justifiable,  as 
having  been  committed  in  self-defence, 
unless  there  was  first  a  reasonable 
ground  to  apprehend  an  intention  on 
the  part  of  the  person  killed  to  commit 
a  felony,  or  to  do  some  great  personal 
injury ;  and  secondly,  there  was  immi- 
nent danger  of  such  apprehended  in- 
tention being  accomplished.  That  is,  it 
must  appear  that  there  was  imminent ! 


danger  that  a  felony  would  in  fact  be 
committed,  or  that  some  great  personal 
injury  would  be  inflicted,  unless  the  as- 
sailant was  arrested  by  death.  Hullett* 
J.,  dissenting,  lb. 

814.  Seamen  will  not  be  justified, 
even  in  cases  of  extreme  peril  to  their 
own.  lives,  in  sacrificing  the  lives  of 
passengers,  for  the  sake  of  preserving 
their  own ;  and  they  can  in  no  cir- 
cumstance claim  exemption  from  the 
common  lot  of  the  passengers.  United 
States  v.  Holmes,  Wallace,  Jr.  1. 

315.  Where  a  man  who  is  in  no  great 
danger  of  bodily  harm,  through  fear, 
alarm  or  cowardice,  kills  another,  under 
the  impression  that  great  bodily  injury 
is  about  to  be  inflicted  upon  him,  he 
will  not  be  guilty  of  manslaughter,  nor 
of  murder,  but  it  will  be  self-defence. 
Grainger  v.  State,  5  Yerg.  459. 

816.  The  necessity  that  will  justify 
the  taking  of  life,  need  not  be  actual, 
but  the  circumstances  must  be  such  as 
to  impress  the  mind  of  the  slayer  with 
the  reasonable  belief  that  such  neces- 
sity is  impending.  Oliver  v.  State,  11 
Ala.  581. 

317.  Whether  the  circumstances  are 
such  as  to  create  a  reasonable  belief 
in  the  mind  of  the  slayer,  that  a  neces- 
sity exists  for  taking  the  life  of  another, 
is  a  question  for  the  jury,  in  solution  of 
which  they  may  consider  the  condition 
of  both  the  parties,  lb.  _ 

318.  In  order  to  excuse  homicide  inl 
self-defence,  the  act  must  not  be  pre-' 
meditated.     People  v.  McLeod,  1  Hill 
317.  -* 

319.  The  act  of  resorting  to  force  • 
upon  the  principle  of  self-defence,  does 
not  arise  while  the  apprehended  mis- 
chief exists  in  machination  only,  nor 
does  it  continue  so  as  to  justify  vio- 
lence by  way  of  retaliation  or  revenge 
for  a  past  injury.  lb. 

820.  A  mere  trespass,- or  a  larceny, 
will  not  justify  an  intentional  killing  ; 
the  statute  of  Mississippi  declares 
homicide  to  be  justifiable,  when  com- 
mitted in  resisting  any  attempt  to  mur- 
der such  person,  or  to  commit  any  fel- 
ony upon  him  or  her,  or  in  any  dwell- 
ing-house in  which  such  person  shall 
be.  McDaniel  v.  State,  8  Smedes  & 
Marsh.  401. 

321.  In  the  case  of  justifiable  self- 
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defence,  the  injured  party  may  repel 
force  by  force  in  defence  of  bis  person, 
habitation,  or  property,  against  one 
who  manifestly  intends  and  endeavors, 
by  violence  or  surprise,  to  commit  a 
known  felony  upon  either.  It  is  justly 
considered  that  the  right  in  such  a 
case  is  founded  in  the  law  of  nature, 
and  is  not,  nor  can  be  superseded  by 
any  law  of  society.  There  being  at 
the  time  no  protection  from  society,  the 
individual  is  remitted  to  the  law  of 
nature  for  protection.  Com.  v.  Riley, 
Thach.  Grim.  Cas.  471. 

322.  Where  a  known  felony  is  at- 
tempted upon  the  person,  be  it  to  rob 
or  murder,  the  party  assaulted  may  re- 
pel force  by  force  ;  and  even  his  serv- 
ant then  attendant  on  him,  or  any  other 
person  present,  may  interfere  to  pre- 
vent mischief ;  and  if  death  ensue,  the 
party  so  interposing  will  be  justified. 
lb. 

323.  There  is  a  species  of  self-de- 
fence known  to  the  law,  which,  though 
involving  fault  to  a  certain  extent,  is 
vet  excusable  ;  the  killing  in  such  case 
is  voluntary,  the  party  having  the  in- 
tention to  kill,  or  to  do  some  great  bod- 
ily harm  at  the  time  the  death  hap- 
pened, at  least,  but  to  have  done  it  for 
the  preservation  of  his  own  life.  It 
arises  from  a  sudden  casual  affray  com- 
menced and  carried  on  in  the  heat  of 
blood ;  and  supposes  that  the  person, 
when  engaged  in  such  sudden  affray, 
quits  the  combat  before  the  mortal 
wound  is  given,  and  retreats  or  flies  as 
far  as  he  can  with  safety,  and  then, 
urged  by  mere  necessity,  kills  his  ad- 
versary for  the  preservation  of  his  own 
life.    lb. 

324.  He,  therefore,  in  the  case  of  a 
mutual  conflict,  who  would  excuse  him- 
self upon  the  ground  of  self-defence, 
must  show,  that  before  a  mortal  stroke 
was  given,  he  had  declined  any  further 
combat,  and  retreated  as  far  as  be 
could  with  safety ;  and  also,  that  he 
killed  his  adversary  through  mere  ne- 
cessity, and  to  avoid  his  own  immediate 
death.  If  he  fails  in  either  of  these 
circumstances,  he  will  incur  the  pen- 
alty of  manslaughter,     lb. 

826.  Where  there  is  a  mere  civil  tres- 
pass upon  a  man's  house,  such  as  en- 
tering it  after  a  warning  not  to  enter, 


unaccompanied  by  such  force  as  amounts 
to  a  breach  of  the  peace,  it  is  not  held 
such  a  provocation  as  will  reduce 
the  killing  of  the  trespasser  to  man- 
slaughter, if  committed  under  circum- 
stances from  which  the  law  would  im- 
ply malice — as,  for  instance,  with  a 
deadly  weapon.  Carroll  v.  State,  23 
Ala.  28. 

326.  Where  a  trespass  is  forcible,  the 
owner  may  resist  the  entry,  but  has  no 
right  to  kill  the  assailant,  except  when 
necessary  to  prevent  a  felonious  de- 
struction of  property,  or  to  defend  him- 
self against  loss  of  life  or  great  bodily 
harm.    lb. 

327.  Where  an  assault  is  made  under 
circumstances  creating  a  just  appre- 
hension of  imminent  danger  to  person 
or  property  in  the  mind  of  a  reasonable 
man,  the  owner  is  at  liberty  to  act  up- 
on appearances,  and  kill  the  assailant, 
and  the  danger  need  not  be  real.    lb. 

328.  Where,  in  an  affray,  A.  knocked 
down  and  beat  B.,  and  C,  who  was 
present,  believing  that  the  life  of  B. 
was  in  danger,  gave  him  a  knife  to  de- 
fend himself  from  further  mischief,  and 

B.  killed  A.  with  the  knife  ;  held  that 

C.  was  justified  in  giving  B.  the  knife. 
Short  v.  State,  t  Yerg.  610. 


IV.  Of  the  Indictment  for  Murder  and 
Manslaughter — Its  Requisites,  Ac. 

329.  Where  an  indictment  for  mur- 
der charges  A.  in  one  count  with  giv- 
ing the  mortal  wound,  and  B.  with 
being  present,  aiding  and  abetting ; 
and  in  another  count,  charges  B.  with 
giving  the  mortal  wound,  and  A.  with 
being  present,  aiding  and*  abetting  ;  it 
was  held  that  there  was  no  incongruity 
in  the  counts,  and  that  both  were  there- 
by charged  with  being  principals.  The 
State  v.  Cameron,  2  Chand.  (Wis.)  It2. 

380.  Where  an  indictment  for  murder 
charged  that  the  defendant,  with  a  cer- 
tain gun  in  both  hands,  which  he  then 
and  there  held,  &c.,  feloniously  did 
shoot,  &c;  held  that  the  omission  of 
the  'word  "his^  before  the  word 
"hands,"  was  no  defect  in  the  indict- 
ment.    Wardy.  State,  8  Blackf.  101. 

331.  Where,  on  an  indictment,  for 
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murder,  the  defendant  was  found  guilty, 
it  was  held  that  error  does  not  lie  for 
words  in  the  preamble  and  conclusion 
of  the  indictment  that  may  be  omitted 
without  affecting  the  substance ;  nor 
will  error  lie  for  an  uncertain  or  repug- 
nant statement  of  the  offence  in  the 
body  of  the  indictment,  provided  it  is 
properly  alleged  elsewhere.  State  v. 
Bell,  Addis.  156. 

332.  In  an  indictment  for  murder 
where  there  is  a  positive  allegation 
of  a  stab,  &c,  with  a  dirk ;  held,  it 
appears  sufficiently  certain,  that  the 
mortal  wound  was  given  thereby,  under 
the  words  "giving  one  mortal  wound," 
Ac.     Gibson  v.  Com.,  2  Va.  Gas.  111. 

333.  The  word  percussit  (did  strike) 
is  not  technical  in  an  indictment  for 
murder  ;  but  where  the  blow  is  given 
with  a  dirk,  the  words  "stab,"  "stick," 
and  "thrust,"  are  of  an  equivalent  im- 
port   lb. 

334.  Where,  on  an  indictment  for 
murder,  the  prisoner  has  been  convicted 
of  murder  in  the  first  degree  ;  held  that 
the  indictment  is  not  defective  in  omit- 
ting to  charge  specially  such  facts  as 
constitute  murder  in  the  first  degree  as 
contradistinguished  from  murder  in  the 
second  degree.  Com.  v.  Miller,  1  Virg. 
Cas.  310. 

335.  An  indictment  for  murder  need 
not  charge  it  as  murder  in  the  first  de- 
gree, nor  is  it  necessary  to  use  that  de- 
scription which,according  to  the  statute, 
constitutes  that  degree  of  the  offence. 
Wick*  v.  Corn.,  2  Virg.  Cas.  381. 

336.  Where  an  indictment  is  laid  for 
murder,  it  is  indispensably,  necessary 
that  it  should  be  charged  to  be  done 
with  malice  aforethought ;  and  it  is 
not  sufficient  that  the  mortal  wound  is 
charged  to  have  been  done  with  malice 
aforethought,  nor  that  the  conclusion 
substitutes  for  those  words,  the  word 
maliciously.  Com.  v.  Gibson,  2  Virg. 
Cas.  10. 

331.  Where  the  crime  of  murder  is 
committed  in  the  perpetration  of  arson, 
rape,  burglary,  or  robbery,  the  feet  need 
not  be  stated  in  the  indictment.  The 
Commonwealth  v.  Flanagan,  1  Watts  & 
Berg.  415. 

338.  Where  an  indictment  for  murder 
charged  that  the  prisoner,  of  his  malice 
aforethought,  did  make  the  assault,  but 


the  striking  and  wounding,  and  the 
killing  and  murder,  were  respectively 
charged  to  have  been  done  of  Ins  malice 
aforesaid  ;  it  was  held  that  the  indict- 
ment was  sufficiently  certain.  Mail*'* 
case,  9  Leigh  661. 

339.  Where  an  indictmentfor  murder 
alleged  that  the  mortal  wound  was  in- 
flicted on  the  1th  November  1845,  and 
that  the  deceased  languished  on  until 
8th  of  November  in  the  year  aforesaid; 
and  then  said,  on  which  8th  day  of  May 
in  the  year  aforesaid  the  deceased 
died :  to  this  indictment  the  prisoner 
pleaded  not  guilty;  held  that  the  in- 
sertion of  May  for  November  was  a 
mistake  apparent  on  the  face  of  the  in- 
dictment, and  could  not  shut  out  evi- 
dence of  the  death  subsequent  to  the 
1th  November,  or  be  cause  for  arrest- 
ing judgment.  Ailstnk's  case,  3  Gratt 
650. 

340.  Under  the  provisions  of  the  Re- 
vised Statutes  relative  to  homicide,  the 
indictment  for  murder  may  be  in  the 
Common  Law  form*  alleging  the  offence 
to  have  been  committed  feloniously, 
wilfully,  and  of  malice  aforethought, 
instead  of  alleging  it  to  have  been  com- 
mitted from  a  premeditated  design  to 
effect  the  death  of  the  person  killed ; 
but  the  prisoner  cannot  be  convicted  on 
such  an  indictment  of  a  felonious  homi- 
cide with  malice  aforethought,  unless 
the  evidence  be  such  as  to  bring  the 
case  within  the  statutory  definition  of 
murder.  People  v.  Enoek,  13  Wend.  15$. 

341.  It  seems,  in  an  indictment  for 
murder,  where  the  death  is  alleged  to 
have  been  caused  by  a  wound,  the 
depth  or  breadth  of  the  wound  need 
not  •  be  described.  Dias  v.  State,  1 
Blackf.  20. 

342.  Where  the  charge  for  murder 
in  an  indictment  is,  that  the  persons 
indicted  struck  the  deceased  with  an 
axe  on  the  left  side  of  the  head  and 
over  the  left  temple,  giving  to  him  then 
and  there  with  said  axe  over  the  right 
side  of  the  head  and  over  the  right 
temple  a  mortal  wound  :  held  that  th,e 
indictment  was  bad.    lb. 

843.  The  part  of  the  body  to  which 
the  violence  was  applied,  must  be  stat- 
ed; and  even  if  the  wound  be  alleged 
to  have  been  on  the  hand,  arm,  &c, 
without  saying  the  right  or  lefty  the 
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indictment  is  bad.  The  proof  need  not 
correspond  in  this  respect  with  the  al- 
legation, but  fee  allegation  itself  can- 
not be  dispensed  with  in  the  indict- 
ment,   lb. 

344.  The  defect  cannot  be  remedied 
by  treating  the  first  statement  as  to  the 
part  of  the  head  of  the  deceased  which 
was  struck,  as  superfluous,  because 
that  statement  is  sensible  and  consist- 
ent in  the  place  where  it  occurs,  and 
is  not  repugnant  to  antecedent  matter. 
lb. 

345.  Nor  can  the  difficulty  be  re- 
moved by  considering  as  superfluous 
the  subsequent  allegation,  as  to  the 
persons  indicted  giving  to  the  deceased 
on  the  opposite  side  of  his  head  the 
mortal  wound,    lb. 

346.  The  averment  feat  the  persons 
indicted,  feloniously,  and  wilfully,  and 
of  their  malice  aforethought,  did  kill 
and  murder,  without  anything  more, 
does  not  amount  to  any  charge  against 
them  which  the  law  can  recognize.  lb, 

347.  The  consequence  is,  that  fee 
Court  is  left  without  the  technical  alle- 
gation that  the  persons  indicted  feloni- 
ously, Ac,  murdered  the  deceased,  lb. 

348.  It  is  true  feat  the  previous  part 
of  the  count  charges  that  the  persons 
indicted,  feloniously  and  wilfully,  and 
of  their  malice  aforethought,  did  strike 
fee  said  George  Brick,  &c,  giving  him, 
Ac,  three  mortal  wounds,  &c. ;  but  fee 
law  is  well  settled,  whether  wisely  or 
otherwise  we  need  not  stop  to  inquire, 
feat  such  description  of  fee  offence  is 
not  sufficient  in  a  count  of  an  indict- 
ment for  murder,     lb. 

349.  There  must  be  in  an  indictment 
for  murder,  an  express  allegation  that 
fee  prisoner  feloniously,  &c.,  murdered 
fee  deceased  ;  the  word  murder  being 
a  term  of  art  which  cannot  be  supplied 
by  any  other  word.    lb. 

350.  No  periphrasis  or  circumlocu- 
tion whatsoever  will  supply  those  words 
of  art  which  fee  law  has  appropriated 
for  fee  description  of  the  offence,  as  mur- 
dravit  in  an  indictment  for  murder, 
cepit  in  an  indictment  for  larceny,  may- 
hemiavit  in  an  indictment  for  maim, 
felonice,  in  an  indictment  of  any  fel- 
ony whatever,  lb. 

351.  An  objection  to  the  want  of  a 
minute  specification  of  fee  extent  and 


character  of  fee  wounds  charged  in  the 
indictment  to  have  been  inflicted,  is 
purely  technical.  If  it  could  prevail  at 
all,  it  should  be  urged  on  a  motion  to 
quash  the  indictment,  as  provided  in 
fee  153d  section  of  the  Criminal  Code. 
Stone  v.  People,  2  Scam.  326. 

352.  At  Common  Law,  the  party  com- 
mitting a  criminal  offence  must  be  in- 
dicted in  the  county  where  the  offence 
was  committed.  But  in  the  case  of 
homicide,  "if  fee  wound  was  given  in 
one  county,  and  the  death  happened  in 
another,  it  was  said  by  some  that  the 
party  was  not  indictable  at  all,  because 
the  offence  was  not  complete  in  either 
county,  and  fee  jury  could  inquire  of 
what  happened  only  in  their  own  county. 
1  Hawk.  P.  0.  94  ;  1  East  361.  But 
the  common  opinion  was,  that  he  might 
be  indicted  where  fee  stroke  was  given, 
for  that  alone  is  the  act  of  fee  party, 
and  fee  death  is  but  a  consequence. 
Riley  v.  State,  9  Humph.  657. 

353.  Where  fee  allegation  in  an  in- 
dictment "for  murder,  was,  that  the 
prisoner  in  and  upon  one  M.  F.,  &c., 
feloniously,  &c,  did  make  an  assault 
wife  a  certain  gun  called  a  rifle-gun, 
&c.,  then  and  there  charged  wife  gun- 
powder and  two  leaden  bullets  ;  which 
said  gun,  he,  &c,  had  and  held  at  and 
against  fee  said  M.  P.,  then,  &c,  felo- 
niously, &c.,  did  shoot  off  and  discharge, 
and  feat  fee  said  M.  F.  wife  fee  leaden 
bullets  aforesaid,  by  means  of  shooting 
off  and  discharging  fee  said  gun  so 
loaded,  to,  at  ana  against  the  said  M. 
F.,  as  aforesaid,  did,  &c,  feloniously, 
&c.,  strike,  penetrate  and  wound  fee 
said  M.  F.,  in  and  upon  fee  left  side  of 
the  said  M.  F.,  &c,  giving  to  her  fee 
said  M.  F.,  &c,  wife  the  leaden  bullets 
aforesaid,  by  means  of  shooting  off  and 
discharging  fee  said  gun  so  loaded,  to, 
at  and  against  the  said  M.  F.,  and  by 
such  striking,  &c.,  fee  said  M.  F.  as 
aforesaid,  one  mortal  wound  in  and 
upon  the  left  side  of  the  said  M.  F.,  &c. 
State  v.  Freeman,  1  Spear's  R.  51. 

354.  On  a  motion  to  arrest  the  judg- 
ment, on  fee  ground  feat  there  was  no 
sufficient  averment  feat  the  gun  was 
shot  off,  Or  that  fee  contents  were  dis- 
charged ;  held  feat  the  inference  seems 
to  be  one  of  absolute  certainty,  feat  the 
contents  of  the  gun  were  shot  off  and 
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discharged,  for  there  is  nothing  else  to 
which  the  words  "  did  shoot  off  and  dis- 
charge, with  a  gun  charged  with  gun- 
powder and  leaden  bullets,"  could  be 
applied.    lb. 

355.  All  the  facts  necessary  to  con- 
stitute the  crime  of  murder  under  the 
statute,  so  that  judgment,  in  accord- 
ance with  the  law,  could  be  rendered, 
must  be  stated  in  the  indictment ;  and 
the  statute  only  requires  such  facts  to 
be  stated  in  the  indictment  as  are  re- 
quired to  be  proved  on  the  trial.  Nash 
v.  State,  2  Green  286. 

356.  "  It  is  necessary  to  state  that 
the  act  by  which  the  death  was  occa- 
sioned was  done  feloniously,  and  espe- 
cially that  it  was  done  with  malice 
aforethought.,,  Fairlee  v.  People,  11 
111.  Rep.  1. 

357.  An  act,  apparently  lawful  in  it- 
self, when  done  with  a  felonious   in- 
tent, becomes  thereby  unlawful.    lb. 
F*  358.  An  indictment  on  a  statute  must 

set  forth  the  charge  in  the  very  words 
of  the  statute,  but  a  superfluous  de- 
scription is  not  objectionable ;  and 
therefore  an  indictment,  under  the  act 
of  1821,  for  the  murder  of  a  slave, 
charging  that  the  prisoner  "wilfully, 
deliberately  and  maliciously  did  kill 
and  murder,"  was  held  good.  State  v. 
Cheatwood,  2  Hill  459. 
L  359.  The  killing  of  a  slave  is  made 
felony  by  the  act  of  1821,  it  was  not 
such  by  the  act  of  1740  ;  and  an  in- 
dictment for  the  murder  of  a  slave, 
which  concludes  against  the  form  of 
the  act,  will  be  good ;  for  if  it  had 
charged  the  offence  to  have  been  done 
against  both  acts,  it  would  have  been 
bad,  and  judgment  would  have  been 
arrested,    lb. 

360.  Where,  on  the  trial  of  an  indict- 
ment for  murder,  the  prisoner's  counsel 
objected  that  the  name  of  the  deceased, 
as  mentioned  in  the  indictment,  was 
not  his  true  name  ;  that  was  a  fact  to 
be  tried  by  the  jury.  State  v.  Angel,  7 
Iredell  27. 

361.  The  purpose  of  setting  forth 
the  names  of  the  persons  on  whom  an 
offence  has  been  committed,  is  to  iden- 
tify the  particular  fact  or  transaction 
on  which  the  indictment  is  founded,  so 
that  the  accused  may  have  the  benefit 
of  an  acquittal  or  conviction,  if  accused 


a  second  time.  .  The  name  is  generally 
required  as  the  best  mode  of  describing 
the  person  ;  but  he  may  be  described 
otherwise,  as  by  his  calling,  or  the 
like,  if  he  be  identified  thereby  as  the 
individual,  and  distinguished  from  all 
others;  and  if  the  name  be  not  known, 
that  fact  may  be  stated  as  an  excuse 
for  omitting  it  altogether.    lb. 

362.  An  indictment  for  murder, 
framed  as  at  Common  Law,  and  con- 
cluding against  the  form  of  the  Stat- 
ute, will  warrant  the  conviction,  un- 
der the  fifth  section  of  the  third  chap- 
ter of  the  "  Penal  Code,"  of  a  person 
who  shall,  with  malice  aforethought, 
cause  the  death  of  a  slave  by  cruel, 
barbarous,  or  inhuman  whipping,  &c.; 
or  under  the  sixth  section,  of  an  over- 
seer or  manager  who  shall  cause  the 
death  of  a  slave  by  barbarous  or  in- 
human whipping  or  beating,  &c.  State 
v.  Flanigin,  5  Ala.  477. 

363.  In  an  indictment  against  a  slave 
for  murder,  it  is  necessary  to  allege  the 
name  of  his  owner.  Pleasant  v.  State, 
17  Ala.  Eep.  190.  Vide  Phereby  v.  State, 

16  Ala.  774. 

364.  In  such  case,  an  allegation  that 
the  slave  is  the  property  of  the  "  late 
W.  C.,w  is  sufficient.    Pleasant  v.  State, 

17  Ala.  190. 

365.  An  indictment  for  murder  at  the 
Common  Law,  viz.,  alleging  the  act  to 
have  been  committed  with  malice  afore- 
thought, is  not  made  defective  by  the 
addition  of  the  words,  that  the  act  was 
done  from  a  premeditated  design  to  ef- 
fect the  death  of  the  deceased.  Such 
latter  words  may  be  rejected  as  sur- 
plusage.  People  v.  White,  22  Wend.  167. 

366.  An  indictment  for  murder,  which 
charges  that  the  homicide  was  commit- 
ted on  the  «'  twe^th  day  of  August," 
instead  of  the  twelfth  day  of  August, 
is  good;  if  not  at  Common  Law,  yet,  at 
least,  under  the  statutes  of  N.  C.  Rev. 
Stat.  chap.  35,  §  12.  State  v.  Shepherd, 
8  Iredell  195. 

367.  In  an  indictment  for  murder,  if 
the  time  stated  be  anterior  to  the  in- 
dictment, it  is  material,  and  only  mate- 
rial in  one  respect ;  and  that  is,  that 
the  day  of  the  death,  as  laid,  is  within 
a  year  and  a  day  of  that  of  the  wound- 
ing,    lb. 

368.  If  that  appears,  from  the  stating 
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of  the  month,  the  day  of  the  month  is 
immaterial,  according,  at  least,  to  the 
proper  construction  of  the  Act  of  As- 
sembly of  N.  C,  Rev.  Stat  chap.  35,  § 
12.     lb. 

369.  In  an  indictment  for  an  assault 
with  intent  to  murder,  it  is  sufficient  to 
describe  the  intent  in  these  words, 
"  With  intent  in  and. upon  him  the  said 
John  F.  Walton  ttiten  and  there  felo- 
niously, wilfully,  and  of  his  malice 
aforethought,  to  commit  a  murder." 
Sharp  v.  State,  19  O.  879. 

370.  An  indictment  does  not  lie  at 
Common  Law  for  the  homicide  of  a 
slave  ;  it  is,  in  this  State,  purely  a  stat- 
utory offence.  State  v.  Fleming,  2 
Strob.  464. 

371.  In  an  indictment  for  murder, 
where  the  killing  is  charged  to  have 
been  from  a  battery,  it  is  necessary  to 
aver  an  assault  Lester  v.  State,  9  Mo. 
658. 

372.  The  time  of  the  stroke,  and  the 
death,  must  be  given.  The  words,  "  in- 
stantly did  die,"  do  not  sufficiently 
charge  time  and  place.    lb. 

r^  373.  An  indictment  is  not  bad,  be- 
cause it  is  the  Common  Law  form,  and 
does  not  charge,  in  the  words  of  the 
statute,  the  offence  of  murder  in  the 
first  degree.  Hint*  v.  the  State,  8 
Humph.  K.  597.  / 

374.  In  most  cases  where  justice  re- 
quires a  man  to  be  put  upon  his  trial 
for  killing  another,  it  is  usual  and 
proper  to  charge  him  in  the  indictment 
for  murder ;  because  in  many  instances 
it  is  a  complicated  question,  and  np  in- 
jury can  thereby  happen  to  the  individ- 
ual at  all  comparable  to  the  evil  of  a 
lax  administration  of  justice  in  this  re- 
spect, for  the  verdict  and  judgment  will 
still  be  adapted  to  the  nature  of  the 
offence.     State  v.  Oaffney,  Rice  431. 

375.  Where  the  count  charges  an  as- 
sault upon  the  deceased  (a  technical 
term,  well  understood  in  law,  implying 
force  applied  to,  or  directed  towards 
the  person  of  another),  in  some  way 
and  manner,  and  by  some  means,  in- 
struments and  weapons,  to  the  jury  un- 
known ;  and  that  the  defendant  did 
thereby,  wilfully  and  maliciously,  de- 
prive him  of  life,  it  will  be  sufficient 
Com  v.  Webster,  5  Cush.  295. 

376.  Where  an  indictment  is  laid  for 

20 


murder,  it  is  not  necessary  that  it 
should  appear  in  the  caption  that  the 
jury  were  sworn  ;  it  is  sufficient  if  it 
appear  in  the  body  of  the  indictment 
returned  by  them,  that  they  were  duly 
sworn.     State  v.  Long,  1  Humph.  886. 

377.  As  to  form  of  an  indictment 
for  murder,  with  counts  at  Common 
Law,  and  under  the  statute  and  form  of 
a  writ  of  error,  to  remove  a  criminal 
case  from  the  Oyer  and  Terminer  to  the 
Supreme  Court  Opinions  of  medical 
witnesses  upon  a  case  of  alleged  in- 
sanity, with  their  statements  of  the 
symptoms  and  evidences  of  insanity. 
See  the  case  of  Lake  v.  the  People,  1 
Parker's  Crim.  R.  495. 

378.  Where  it  is  alleged  in  an  indict- 
ment for  murder,  that  the  wounds  of 
which  the  murdered  individual  died, 
were  inflicted  on  the  8th  day  of  Sep- 
tember, 1835  ;  and  that  from  that  day 
he,  the  said  L.,  until  the  13th  day  of 
September,  1835,  in  said  county,  did 
languish,  and  languishing,  did  live  ;  on 
which  said  13th  day  of  Sept.,  1835,  he 
died  ;  and  the  said  then  and  there,  &c., 
was  present,  aiding,  &c,  the  said,  and 
in  the  felony  and  murder  aforesaid,  in 
the  manner  and  form  aforesaid ;  held 
that  there  was  no  ground  for  uncer- 
tainty, as  to  which  of  the  antecedents 
reference  is  made  in  charging  the  ac- 
cessory. Woodsides  v.  State,  2  'How- 
ard (Miss.)  655.  - 

379.  Where  a  count  alleges  that  the  ■ 
homicide  was  committed  feloniously, 
wilfully,  and  of  malice  aforethought,  but 
in  the  conclusion  omits  the  word  mur- 
der; held  that  it  was  good  without 
the  word  murder.  The  second  count, 
where  it  charges  the  killing  to  have 
been  done  wilfully  and  wickedly,  and 
in  the  conclusion  alleges  the  defend- 
ant did  kill  and  murder,  was  held  to  be 
good  without  the  words  "  malice  afore- 
thought" Anderson  v.  State,  5  Ark. 
444.  -* 

380.  If  several  are  present,  and  abet 
a  fact,  and  one  only  actually  does  it,  it 
may  be  laid  generally  in  the  indictment 
as  done  by  them  all,  or  specially  as 
done  by  one  only,  and  abetted  by  the 
rest.     lb.  t 

381.  In  Tennessee,  to  warrant  a  con? 
viction  for  murder  in  the  first  degree, 
the  indictment  need  not  charge  the 
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party  according  to  the  definition  of  mur- 
der in  the  first  degree,  as  given  in  the 
3d  section  of  the  act  of  1829,  ch.  23. 
Mitchell  v.  State,  5  Yerg.  340. 

382.  Although  it  is  necessary  to  state 
in  the  indictment  the  manner  of  doing 
the  injury  which  occasions  the  death  of 
the  party  murdered  ;  yet,  if  several  be 
present,  aiding  and  assisting  in  the 
perpetration  of  the  act,  it  is  not  mate- 
rial whether  it  is  correctly  stated  which 
of  them  did  the  act.  State  v.  RocheU, 
2  Brevard  338. 

383.  If  A.  be  indicted  as  having  given 
the  mortal  stroke,  and  B.  and  C.  as 
present,  aiding  and  assisting,  and  it 
should  appear  from  evidence  that  B. 
gave  the  stroke,  and  A.  and  C.  were 
aiding  and  assisting,  this  proof  main- 
tains the  indictment,    lb. 

384.  The  distinction  of  principal  in 
the  first  and  second  degree  being  mere- 
ly nominal,  and  no  ways  essential,  it 
seems  to  be  useless  to  preserve  it  in 
indictments.  If  the  stroke  of  one  be 
considered  in  law  as  the  stroke  of  all,- 
it  is  best  to  say  that  the  party  charged 
as  principal,  by  the  stroke  so  given  by 
another,  as  stated  in  the  indictment, 
did  kill  and  murder.     lb. 

p  385.  In  North  Carolina,  where  the 
1  commencement  of  the  indictment  does 
not,  as  with  us,  contain  the  words  "  im- 
panelled, sworn  and  charged,"  but 
where  the  English  form  of  commence- 
ment is  adopted,  namely,  "  The  jurors 
of  the  State,  upon  their  oath,  present," 
Sec,  it  has  been  determined  in  the  case 
of  the  Slate  v.  Kimbrough,  2  Dev.  431, 
since  the  case  of  McClure  v.  the  State, 
in  8  Tennessee,  that  the  omission  to 
show  in  the  caption  that  the  jury  had 
been  sworn,  does  not  constitute  error. 
State  v.  Long,  1  Humph.  386. 
^»  386.  In  every  criminal  prosecution, 
two  things  must  concur  ;  first,  a  good 
and  sufficient  indictment,  in  which  the 
criminal  charge  is  set  forth  ;  and,  sec- 
ondly, such  charge  must  be  established 
by  the  legal  proof.  The  sufficiency  of 
the  indictment,  in  substance  and  form, 
is  a  matter  of  law,  upon  which,  if  drawn 
in  question,  it  is  the  duty  of  the  Court 
to  give  an  opinion.  The  general  rule 
is,  that  no  person  shall  be  held  to  an- 
swer to  a  criminal  charge,  until  the 
same  is  fully  and  plainly,  substantially 


and  formally  described  to  him  ;  a  good 
indictment,  therefore,  is  necessary,  inde- 
pendent of  proof.  Com.  v.  Webster,  5 
Cush.  295. 

387.  To  a  person  unskilled  and  un- 
practiced  in  legal  proceedings,  it  may 
seem  strange  that  several  modes  of 
death,  inconsistent  with  each  other, 
should  be  stated  in  the  same  document ; 
but  it  is  often  necessary,  and  the  rea- 
son for  it,  when  explained,  will  be  obvi- 
ous. The  indictment  is  but  the  charge 
or  accusation  made  by  the  grand  jury, 
with  as  much  certainty  and  precision 
as  the  evidence  before  them  will  war> 
rant.  They  may  be  well  satisfied  that 
the  homicide  was  committed,  and  yet 
the  evidence  before  them  may  leave  it 
somewhat  doubtful  as  to  the  mode  of 
death ;  but,  in  order  to  meet  the  evi- 
dence as  it  may  finally  appear,  they 
are  very  properly  allowed  to  set  out 
the  mode  in  different  counts  ;  and  then 
if  any  one  of  them  is  proved,  sup- 
posing it  to  be  also  legally  formal,  it 
is  sufficient  to  support  the  indictment. ' 
lb. 

888.  Take  the  instance  of  a  murder 
at  sea :  a  man  is  struck  down,  lies 
some  time  on  the  deck  insensible,  and 
in  that  condition  is  thrown  overboard. 
The  evidence  proves  the  certainty  of  a 
homicide  by  the  blow,  or  by  drowning, 
but  leaves  it  uncertain  by  which.  That 
would  be  a  case  for  several  counts, 
charging  a  death  by  a  blow,  and  a 
death  by  drowning,  and  perhaps  a 
third,  alleging  a  death  by  the  joint  re- 
sult of  both  causes  combined,    lb. 

389.  In  Rains'  case,  3  McCord,  533, 
it  was  decided  that  in  indictments  un- 
der the  statute,  it  was  indispensable  to 
describe  the  offence,  with  all  its  cir- 
cumstances, constituting  the  manner  of 
killing,  the  weapon,  wounds,  and  the 
like,  with  the  same  minuteness  as  in 
indictments  for  homicide  at  Common 
Law.     State  v.  Gaffney,  Rice  431. 

390.  Where,  upon  the  trial  of  an  in- 
dictment for  murder  in  the  first  degree, 
the  jury  found  the*  following- verdict : 
we,  the  jury,  find  the  defendant  guilty 
of  manslaughter,  and  sentence  him  to 
imprisonment  in  the  State  prison  for 
three  years  at  hard  labor  ;  held  that 
the  verdict  was  not  bad  in  failing  to 
specify  that  the  defendant  was  found 


Digitized  by 


Google 


HOMICIDE. 


307 


Indictment  for  Murder  and  Manslaughter ;  Its  Requisites,  &e. 


guilty  as  charged  in  the  indictment. 
Moore  v.  the  State,  3  Ired.  438. 

391.  Where  an  indictment  for  mur- 
der in  the  first  degree,  was  found  in 
the  Decatur  Circuit  Court,  at  the  April 
term,  1851,  and  concluded  contra  for- 
mam  statuti,  and  by  the  statute  of  1843, 
the  punishment  ot  that  crime  was  death, 
and  by  the  act  of  1846  the  punishment 
is  either  death  or  imprisonment  in  the 
State  prison  at  hard  labor  during  life, 
at  the  discretion  of  the  jury  ;  held 
that  the  conclusion  of  the  indictment 
in  the  singular,  to  wit,  contra  formam 
statuti,  was  good.  Bennett  v.  State,  3 
Ind.  167. 

392.  In  an  indictment  for  murder, 
where  the  wound  was  made  in  the 
breast,  and  the  word  breast  mis- 
spelled, it  was  held  to  be  a  fatal  de. 
feet.    Anonymous,  2  Hayw.  140. 

393.  In  a  case  of  indictment  for  mur- 
der, where  the  constable  neglected  to 
make  his'  return  properly  to  a  venue, 
which  he  served  for  one  of  the  grand 
jurors  who  found  the  bill ;  held  that 
being  still  in  office,  the  constabl^ould 
amend  his  return  after  the  conviction 
of  the  prisoner.  Commonwealth  v.  Par- 
ker, 2  Pick.  550. 

394.  Where  an  indictment  for  mur- 
der contained  two  counts  ;  one  charg- 
ing the  prisoner  with  shooting  the  de- 
ceased, and  the  other  with  aiding  and 
assisting  another  man  in  stabbing  him; 
held  that  the  two  counts  in  law  con- 
tained but  one  charge  against  the  pris- 
oner ;  and  evidence  of  the  aid  and  as- 
sistance charged  in  the  second  count, 
was  sufficient  to  support  the  charge  of 
shooting  set  out  in  the  first  count. 
Hudson  v.  State,  1  Blackf.  317. 

395.  Where  an  indictment  for  mur- 
der does  not  state  that  the  accused 
was  a  person  of  sound  memory  and 
discretion,  nor  that  the  killing  was  un- 
lawful ;  held  that  the  allegation  of 
the  accused's  being  of  sound  memory, 
Ac,  was  not  indispensable  ;  and  that  if 
the  indictment  describes  the  manner  of 
killing,  so  as  to  show  clearly  that  it 
was  unlawful,  it  was  sufficient.  Jerry 
v.  State,  1  Blackf.  395. 

396.  Where  it  is  charged  in  an  in- 
dictment that  the  defendant  "  with  a 
certain  stone  which  he  held,  Ac,  felon- 
iously did  cast  and  throw  and  strike 


the  deceased  on  the  right  side  of  the 
head,"  it  was  held  that  the  charge  was 
sufficiently  clear  that  the  prisoner 
threw  the  stone  and  hit  the  deceased. 
White  v.  Commonwealth,  6  Binn.  179. 

397.  It  is  not  necessary  to  aver  in 
an  indictment  for  murder,  that  the 
offence  is  of  the  first  or  second  degree, 
nor  is  it  necessary  that  the  indictment 
conclude  against  the  form  of  the  act  of 
assembly.    lb. 

398.  Where  an  indictment  for  mur- 
der concludes  "  contrary  to  law n  in- 
stead of  contrary  to  the  statute,  it  was 
held  to  be  good.  Hudson  v.  State,  1 
Blackf.  317. 

399.  The  word  percussit  (did  strike), 
is  not  technical  in  an  indictment  for 
murder,  but  that  when  the  blow  is 
made  with  a  dirk,  the  words  "  stab, 
stick,  and  thrust,"  are  equivalent  there- 
to. Gibson  v.  Commonwealth,  2  Virg. 
Cases  111. 

400.  Where  there  is  a  positive  aver- 
ment of  the  stab,  &c,  with  a  dirk,  it 
sufficiently  appears  that  the  mortal 
wound  was  given  thereby,  under  the 
words,  giving  one  mortal  wound,  &c. 
lb. 

401.  Quere.  In  an  indictment  for 
murder,  if  6ne  count  charges  the  kill- 
ing to  have  been  occasioned  by  beat- 
ing with  a  stick,  and  the  other  count 
alleges  it  to  have  been  occasioned  by 
drowning,  can  the  jury  find  a  general 
verdict  of  guilty?  It  seems  that  it 
would  be  safer  for  the  jury  to  specify 
under  which  count  they  find  the  de- 
fendant guilty.  Mary  v.  State.  5  Mo. 
71. 

402.  After  the  prosecuting  attorney 
had  closed  the  evidence  on  the  part  of 
the  State,  in  an  indictment  for  murder, 
the  defendant's  counsel  moved  the  Court 
to  instruct  said  attorney  to  call  as 
witnesses  two  other  persons,  then  in 
the  Court-house,  who  were  present  at 
the  affray  in  which  the  alleged  murder 
was  committed,  in  order  that  the  de- 
fendant might  have  the  benefit  of  their 
cross-examination ;  but  the  Court  re- 
fused so  to  instruct  the  prosecutor, 
and  the  refusal  was  held  proper. 
Ward  v.  the  State,  8  Blackf.  101. 

403.  Where  an  indictment  for  mur- 
der, by  giving  poison,  did  not  name 
the  particular   poison    administered ; 
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held  that  it  was  not  necessary,  and 
had  it>  it  would  not  have  betfn  neces- 
sary that  the  proof  should  correspond. 
Carter  v.  the  State,  2  Carter's  R.  617. 

404.  Where  in  an  indictment  for 
murder,  the  death  is  charged  to  be 
occasioned  by  a  wound,  a  description 
of  the  wound  must  be  set  forth  in  the 
indictment ;  its  length,  breadth,  depth, 
&c,  where  they  are  capable  of  descrip- 
tion ;  and  the  omission  of  such  descrip- 
tion is  fatal  to  the  indictment.  State 
v.  Owen,  1  Murphy  452. 

405.  Where  the  death  is  charged  to 
be  occasioned  by  a  bruise,  a  description 
of  its  dimensions,  &c,  is  not  necessary. 
lb. 

406.  On  the  trial  of  an  indictment, 
containing  two  counts,  one  for  murder, 
and  the  other  for  manslaughter,  and  a 
general  verdict  of  guilty  be  found  by  the 
jury,  the  defendant  would  be  punished 
for  the  higher  grade  of  the  offence,  for 
the  reason  that  the  jury  having  found 
the  defendant  guilty  generally,  the 
presumption  of  the  law  is,  that  they 
intended  to  find  him  guilty  of  the  highest 
offence  with  which  he  was  charged  in 
the  indictment.  Bullock  v.  State,  10 
Oa.  46. 

407.  Indictments  for  murder,  under 
the  act  of  1829,  ch.  .23,  are  good,  if  the 
indictment  is  good  at  Common  Law  ; 
and  the  verdict  of -the  jury,  and  not 
the  indictment,  is  to  ascertain  the  de- 
gree of  the  crime,  whether  it  be  murder 
of  the  first  or  second  degree.  Mitchell 
v.  the  State,  8  Yerg.  514. 

408.  If  upon  an  indictment  for  murder 
in  the  Common  Law  form,  the  jury 
find  the  defendant  guilty  of  murder  in 
the  first  degree,  the  sentence  of  death 
must  follow,  if  there  is  nothing  else  in 
the  case  to  obviate  it.    lb. 

409.  In  an  indictment  for  murder, 
where  the  assault  is  alleged  to  have 
been  committed  in  some  county  in  this 
State,  it  is  not  necessary  that  the  in- 
dictment should  conclude  against  the 
form  of  the  statute.  State  v.  Dunklty, 
3  Iredell  116. 

410.  The  indictment  must  set  forth 
an  unlawful  killing,  or  it  will  be  defec- 
tive. If  it  does  describe  the  manner  of 
the  killing  so  as  to  show  clearly  that 
it  was  unlawful,  the  insertion  of  the 
word  unlawful  is  unnecessary  ;  and  if  it 


does  not  so  describe  the  killing,  the 
word  unlawful  would  not  aid  the  de- 
scription. Jerry  v.  the  State,  1  Blackf. 
896. 

411.  An  indictment  against  A.,  B.  and 
C,  for  the  murder  of  R.,  charged  that 
the  assault  was  committed  by  A.,  ' 
"feloniously,  wilfully,  and  of  his 
malice  aforethought,"  that  B.  and  C. 
"  feloniously  were  present,  aiding,  abet- 
ting, and  assisting  the  said  A."  the 
felony  to  commit ;  and  concluded  as 
follows  :  "  And  so  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say,  that 
the  said  A.,  B.  and  C,  the  said  R.  in 
manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  their  malice  afore- 
thought, did  kill  and  murder,"  &c.  Held 
that  the  indictment  was  good,  and  that 
it  was  no  objection  to  it  that  it  did 
not  charge  that  B.  and  C.  were  feloni- 
ously, wilfully,  and  of  their  malice 
aforethought,  present,  aiding,  &c.  The 
State  v.  Raon,  4  Rich.  R.  260. 
«  412.  When  an  indictment  is  framed 
upon  the  10th  section  of  the  act  of 
183{k  ch.  19  (Car.  &  Nich.  683),  which 
enacts,  that "  any  slave  or  slaves  who 
shall  commit  an  assault  and  battery 
upon  any  free  white  person,  with  in- 
tent to  commit  murder  in  the  first  de- 
gree, or  a  rape  upon  a  free  white  woman, 
shall,  on  conviction,  be  punished  witlfc 
death  by  hanging;  held  that  he 
capital  character  of  the  offence  created 
by  the  act,  consists  in  the  fact,  that 
the  person  intended  to  be  murdered  by 
the  slave,  shall  be  a  "  free  white  per- 
son/' and  that  the  indictment  must 
charge  the  offence,  or  without  this 
charge  the  indictment  would  be  defec- 
tive.    Elijah  v.  State,  2  Humph.  465. 

413.  Where  an  indictment  charged 
that  the  blow  was  given  on  27th  of 
December,  and  that  deceased  then  and 
there  instantly  died,  and  the  evidence 
was,  that  he  lived  for  twenty  days 
after  receiving  the  blow,  and  then 
died  ;  it  was  held  that  the  variance 
was  not  material.  State  v.  Baker,  1 
Jones'  N.  C.  267. 

414.  It  is  no  defence  to  an  indict- 
ment for  manslaughter,  that  the  homi- 
cide therein  charged,  appears  by  the 
proof  to  have  been  committed  with 
malice  aforethought,  and  was  there- 
fore murder,  but  the  accused  in  such 
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case,  may,  notwithstanding,  be  legally 
convicted  of  the  offence  of  manslaugh- 
ter.    The  Com.  v.  McPike,  3  Gush.  181. 

415.  The  indictment  of  a  slave  for 
murder,  does  not  include  a  charge  for 
manslaughter ;  because  by  the  act  of 
1819,  ch.  35,  §  1,  murder  committed  by 
a  slave,  is  declared  to  be  capital ;  and 
by  the  act  of  1835,  ch.  19,  §  9,  exclu- 
sive original  jurisdiction  is  given  to 
the  Circuit  Courts  of  all  offences  com- 
mitted by  slaves,  which  are  punishable 
with  death  j  and  as  manslaughter  is 
not  so  punishable,  the  Circuit  Court 
has  no  jurisdiction  thereof,  and,  there- 
fore, it  cannot  be  included  in  the  indict- 
ment filed  in  that  court  Nelson  v* 
Slate,  10  Humph.  518. 

416.  But  if  it  exists  a,s  an  offence,  it 
is  punishable  by  the  aet  of  1741,  cb. 
24,  §  48  (1  Scott  Rev.  14,  75J  ;  any 
crime  committed  by  a  slave,  was  to  be 
tried  before  three  justices,  and  four 
freeholders  and  slaveholders,  and  pun- 
ished at  their  discretion.  By  the  act 
of  1183,  ch.  14,  §  2,  (1  Scott  fiev.  279), 
trivial  offences  were  to  be  tried  be- 
fore one  justice  alone,  and  punished 
not  exceeding  forty  lashes.  But  if  the 
justice  was  of  opinion  that  the  offender 
deserved  a  greater  punishment,  he  was 
to  commit  him  to  jail  to  be  tried  as 

!  theretofore.  By  the  act  of  1815,  ch. 
138,  §  1  (2  Scott  Rev.  246,  247),  the 
48th  section  of  the  act  of  1741  is  re- 
pealed ;  and  it  is  -provided,  that  of- 
fences committed  by  slaves,  shall  be 
tried  before  three  justices  and  nine  free- 
holders and  slaveholders,  and  if  found 
guilty,  they  shall  pass  such  judgment, 
according  to  their  discretion,  as  the 
nature  of,  the  crime  or  offence  shall  re- 
quire,   lb. 

417.  The  word  feloniously,  in  an  in- 
dictment for  manslaughter,  will  be  con- 
sidered as  surplusage.  State  v  Wim- 
htrly,  3  McCord  190. 

418.  Indictments  made  for  man- 
slaughter, must  allege  that  the  death 
ensued  in  consequence  of  the  act  of 
the  prisoner,  or  they  will  be  fatally 
defective.    lb. 

419.  Where  an  indictment  alleged 
that  the  accused  did  commit  man- 
slaughter on  the  high  seas  ;  1,  by  cast- 
ing A.  B.  from  a  vessel,  &c,  whose 
name  was  unknown ;  and  2,  by  cast- 


ing him  from  the  long-boat  of  the  ship 
C.  D.,  &c, ;  held  that  the  indictment 
was  sufficiently  definite.  U.  States  v. 
Holmes,  Wallace,  jr.  1. 

420.  The  section  of  an  act  of  Con- 
gress on  which  an  indictment  for  man- 
slaughter is  framed,  declares  that  the 
officers  and  others  employed  on  any 
steamboat,  by  whose  "  misconduct, 
negligence,  or  inattention,  the  life  or 
lives  of  any  person  or  persons  on 
board,"  shall  be  destroyed,  shall  be 
deemed  guilty  of  manslaughter.  The 
Court  holds  under  this  section,  that  it 
will  be  the  duty  of  the  jury,  if  satis- 
fied the  material  allegations  of  the  in- 
dictment are  sustained  by  the  evidence, 
to  return  a  verdict  of  guilty.  There 
can  be  no  doubt  that  it  was  the  inten- 
tion of  Congress  to  create  an  offence 
by  this  statute,  the  essence  of  which 
consists  in  "misconduct,  negligence, 
or  inattention,"  and  that  no  wilful  neg- 
ligence or  wilful  misconduct  need  be 
averred  or  proved.  U.  States  v.  War- 
ner, 4  McLean  463. 

421.  An  indictment  for  manslaugh- 
ter, drawn  after  the  approved  Common 
Law  precedents,  is  good  in  a  prosecu- 
tion under  the  statute  of  Ohio,  for  the 
same  offence.  Sutclife  v.  State,  18 
Ohio  469. 

422.  A  statement  that  the  prisoner 
made  an  assault,  and  unlawfully  dis- 
charged a  gun  loaded  with  powder 
and  lead,  at  the  person  killed,  is  a  suffi- 
cient averment  of  the  unlawful  act 
designated  in  the  statute.    lb. 

423.  Where  it  was  alleged  in  an  in- 
dictment for  manslaughter,  that  T.,  on 
the  25th  of  September,  at  Groton,  in 
the  county  of  Middlesex,  "  in  and  upon 
one  L.,  then  and  there  being,  felon- 
iously and  wilfully  did  make  an  as- 
sault, and  with  a  stone,  which  said  T. 
then  and  there  had  and  held,  in  and 
upon  the  head  of  said  L.,  then  and 
there  feloniously  and  wilfully  did  cast 
and  throw,  and  with  the  said  stone,  so 
as  aforesaid,  cast  and  thrown,  the  afore- 
said L.,  then  and  there  feloniously 
and  wilfully  did  strike,  penetrate  and 
wound,  giving  to  the  said  L.,  by  the 
casting  and  throwing  of-  the  stone 
aforesaid,  in  and  upon  the  head  of  said 
L.,  a  mortal  wound,1'  &c.  ;  held  that 
the  averment  was  sufficient  to  show 
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that  T.  gave  L.  a  mortal  wound,  on  the 
25th  of  September,  at  Groton.  Turns 
v.  Com.,  6  Mete.  224. 


Y.  Evidence  in  Cases  of  Murdeb,  Ac. — 
Competency  and  Admissibility  of. 

424.  The  facts  that  mast  be  estab- 
lished to  convict  on  the  trial  of  an 
indictment  for  murder,  the  distinction 
between  positive  and  circumstantial 
evidence,  and  the  comparative  relia- 
bility of  each,  the  reasons  given  for 
proving,  and  the  character  and  value 
of  dying  declarations,  the  question  of 
motive,  and  the  cases  in  which  the 
accused  may  avail  himself  of  a  previous 
good  character,  stated  and  discussed 
in  the  charge.  People  v.  Green,  1  Par- 
ker's Crim.  R.  11. 

425.  Form  of  a  warrant  of  execution. 

n>- 

426.  Proof  that,  as  a  justice  of  the 
peace,  the  accused  had  prosecuted  the 
deceased  for  embezzlement  of  the 
county  school  fund,  and  that,  in  conse- 

Suence  thereof,  the  deceased  vowed 
lat  the  defendant  should  not  be  at  the 
trial  of  said  indictment,  because  he 
would  kill  him,  is  admissible  in  con- 
nection with  other  circumstances  to 
establish  that  the  defendant  was  in 
fear  of  his  life  from  the  deceased,  and 
that  the  killing  was  in  self-defence. 
Monroe  v.  State,  5  Geo.  85. 

427.  Proof  that  the  shoes  taken  from 
the  feet  of  the  horse  ridden  by  the 
prisoner  on  the  morning  of  the  murder, 
"seemed  to  fit  in  every  particular" 
the  tracks  found  near  the  remains  of 
the  deceased,  will  be  admissible  against 
him.     Campbell  v.  the  State,  23  AT*.  44. 

428.  When  the  government  has 
proved  the  appearance  of  the  prisoner 
on  the  evening  of  the  day  of  the  murder, 
and  on  the  following  day,  the  prisoner 
will  not  be  permitted  to  show  that  on 
the  third  day  after,  on  being  informed 
of  the  murder,  he  appeared  surprised, 
nor  will  he  be  allowed  to  prove  that  he 
appeared  astonished  on  being  told  he 
was  suspected  of  the  murder,     lb. 

429.  Where,  on  the  trial  of  an  indict- 
ment for  murder,  the  defendant  intro- 
duced no  evidence,  it  was  held  that 


circumstances  of  justification  or  miti- 
gation might  as  well  be  shown  from 
the  testimony  of  the  prosecution  as 
from  evidence  produced  by  the  defend- 
ant.    Crawford  v.  State,  12  Ga.  142. 

430.  Where  a  homicide  appeared  to 
have  been  committed  after  dark,  and  it 
was  somewhat  doubtful  from  the  evi- 
dence who  gave  the  fatal  blow,  it  was 
held  that  the  defendant  might  show  that, 
just  after1  dinner,  on  the  evening  the 
deceased  was  killed,  two  other  persons 
and  the  deceased  had  a  quarrel  at  the 
same  place  where  the  homicide  was 
committed,  especially  since  it  appeared 
that  the  defendant  and  deceased  were 
on  friendly  terms  a  short  time  before 
the  latter  received  the  fatal  blow.    lb. 

431.  Drunkenness  is  no  excuse  for 
crime,  and  it  is  not  admissible  in  evi- 
dence as  mitigation  in  a  case  of  mur- 
der in  the  second  degree  ;  although  it 
seems  that  proof  of  drunkenness  would 
be  admissible  to  show  that  the  accused 
was  incapable  of  the  premeditation, 
which  is  necessary  to  constitute  mur- 
der in  the  first  degree.  Pirtle  v.  the 
Stale,  9  Humph.  663. 

432.  Where,  on  a  trial  for  murder, 
the  declarations  of  the  deceased  have 
been  offered  in  evidence,  and  an  at- 
tempt has  been  made  on  the  other  side 
to  destroy  the  effect  of  such  declara-  | 
tions,  by  showing  the  bad  character  of 
the  deceased,  the  State,  for  the  purpose 
of  corroborating  the  evidence,  may 
prove  that  the  deceased  made  other 
declarations  to  the  same  purport  a  few 
moments  after  he  was  stricken,  though 

it  did  not  appear  that  he  was  then 
under  the  apprehension  of  immediate 
death.  State  v.  Thomaeon,  1  Jones'  N. 
C.  274. 

433.  Upon  an  indictment  for  man- 
slaughter, which  was  committed  on 
board  of  an  American  vessel  on  the 
high  seas,  or  in  a  foreign  port,  it  is 
necessary  for  the  prosecutor  to  show 
that  the  vessel  belonged  to  a  citizen  of 
the  United  States.  U.  States  v.  Imbert, 
4  Wash.  C.  C.  702. 

434.  Where  the  deceased  had  been 
cut  with  a  knife,  into  the  coats  of  the 
stomach,  was  very  weak  from  the  loss  ■ 
of  blood,  and  said  that  he  must  die, 
and  did  die  two  days  afterwards  of 
the  wound  he  had  received,  his  account, 
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in  a  conversation  of  short  duration  as 
to  the  manner  in  which  the  conflict 
began  and  was  continued  between  him 
and  the  prisoner,  Was  admissible  as 
dying  declarations,  although  the  wit- 
ness could  not  say  whether  the  opinion 
expressed  by  the  deceased,  that  he 
must  die,  was  before  or  after  the  narra- 
tion of  the  facts,  there  being  no  evi- 
dence that  during  the  time  of  this  con- 
versation the  condition  of  the  deceas- 
ed was  materially  changed.  State  v. 
Peace,  1  Jones'  N.  C.  251. 

436.  On  an  indictment  for  homicide, 
the  prosecutor  must  show  that  the  blows 
caused  the  death  ;  but  if  he  shows  that 
the  blows  were  given  by  a  dangerous 
weapon,  were  followed  by  insensibility, 
or  other  alarming  symptoms,  and  soon 
afterwards  by  death,  this  is  sufficient 
to  impose  the  burden  of  proof  on  the 
accused,  to  show  that  the  death  was 
occasioned  by  some  other  cause.  U. 
States  v.  Wiltberger,  3  Wash.  C.  C.  515. 

436.  Where,  on  the  trial  of  an  indict- 
ment for  murder,  it  appeared  that  the 
act  was  done  by  a  single  stab  from  a 
large  butcher's  or  bowie  knife,  the 
wounds  going  to  or  near  the  heart,  and 
physicians  being  of  opinion  that  the 
wounds  were  inflicted  by  one  well 
acquainted  with  the  seat  of  the  vital 
.organs,  and  it  was  shown  that  the 
prisoner,  on  the  day  of  the  murder,  had 
a  large  butcher's  knife  in  his  posses- 
sion, upon  his  person,  and  had  been  in 
the  business  of  a  butcher,  that  the  per- 
son committing  the  deed  was  about  the 
size  of  the  prisoner,  and,  after  the  deed, 
ran  towards  the  place  where  the  pris- 
oner was  employed,  that  the  prisoner 
manifested  no  surprise  when  informed 
of  the  murder,  and  gave  no  account  of 
his  whereabouts  at  the  time  of  the 
murder,  and  a  stick  which  had  been 
seen  in  the  prisoner's  possession  that 
day  was  found  clenched  in  the  hand  of 
the  murdered  man,  and  that  a  negro 
was  seen  to  have  an  altercation  with  a 
man  of  about  the  size  and  form  of  the 
murdered  man,  near  the  place  where 
the  deed  was  committed  ;  it  was  held 
that  these  circumstances  went  to 
establish  the  prisoner's  guilt,  and  were 
wholly  inconsistent  with  the  supposi- 
tion of  his  innocence.  Henry  v.  the 
State,  11  Humph.  224. 


437.  Where  a  number  of  persons  are 
jointly  indicted  for  murder,  and  one  is 
put  upon  his  separate  trial,  it  is  proper 
to  show  that  at  and  before  the  alleged 
murder,  an  unfriendly  state  of  feeling 
existed  between  the  deceased  and  the 
accused  not  on  trial.  McMillan  v.  State, 
13  Mo.  30.  ^ 

488.  Where,  on  the  trial  of  an  indict-  | 
ment  for .  murder   in    an    affray,   the 
defendant  offered  to  prove  that  the 
deceased,   recently  before  the  affray, 
threatened  to  shoot  the  defendant ;  this    , 
was  held  inadmissible,     lb.  ' -** 

439.  Evidence  that  the  violence  in- 
flicted by  the  defendant  was  the  cause 
of  the  death  of  the  deceased,  is  im- 
portant, though  positive  proof  that  life 
continued  to  the  moment  of  the  fatal 
blow,  is  not  always  essential.  The 
presumption  that  a  person  proved  to 
have  been  alive  at  a  particular  time  is 
still  so,  holds  good  until  it  is  rebutted 
by  the  lapse  of  time,  or  other  satis- 
factory proof.  Cam.  v.  Harman,  4  Barr 
269. 

440.  In  a  prosecution  for  murder, 
evidence  that  the  prisoner,  a  short  time 
before  the  murder,  had  set  fire  to  the 
house  of  deceased,  in  the  night-time, 
was  held  incompetent  for  the  purpose 
of  proving  that  the  prisoner  had  com- 
mitted the  murder.  State  v.  Merrill,  2 
Dev.  269. 

441.  It  is  not  competent  for  a  prison- 
er indicted  for  murder  to  give  in  evi- 
dence his  own  account  of  the  transac- 
tion, related  immediately  after  it 
occurred,  though  no  third  person  was 
present  when  the  homicide  was  com- 
mitted. Bland  v.  State,  2  Garter's 
Rep.  611. 

442.  In  a  trial  for  murder  in  the 
second  degree,  the  State  may  prove 
previous  threats  made  by  the  defend- 
ant against  the  person  he  afterwards 
killed,  in  order  to  show  that  the  killing 
was  malicious.  Stewart  v.  State,  1 
Ohio  Rep.  66. 

443.  In  order  to  be  a  part  of  the 
res  gesto,  the  declarations  must  have 
been  made  at  the  time  of  the  act  done, 
which  they  are  supposed  to  character- 
ize, and  well  calculated  to  unfold  the 
nature  and  quality  of  the  facts  they 
were  intended  to  explain,  and  so 
harmonize  with  them  as  obviously  to 


Digitized  by 


Google 


312 


HOMICIDE. 


Evidence  in  Ceees  of  Harder,  Ac. ;  Competency  end  Admieribility  of. 


constitute  one  transaction.    Mwnroe  v. 
State,  5  Oa.  Rep.  85. 

444.  As  a  general  rule,  the  slayer 
can  derive  no  advantage  from  the 
character  of  the  deceased  for  violence, 
provided  the  killing  took  place  under 
circumstances  that  showed  he  did  not 
believe  himself  in  dangei  ;  yet  in  cases 
of  doubt,  whether  the  homicide  was 
perpetrated  in  malice,  or  from  a  princi- 
ple of  self-preservation,  it  is  proper  to 
admit  any  testimony  calculated  to 
illustrate  to  the  jury  the  motive  by 
which  the  prisoner  was  actuated.    lb. 

445.  Naked  threats,  unaccompanied 
with  personal  violence,  are  admissible 
to  show  the  reasonableness  of  the  de- 
fendant's fears,  provided  a  knowledge 
of  the  threats  were  brought  home  to 
him.     lb. 

446.  As  a  general  rule,  it  is  expedi 
ent  to  receive  all  the  evidence  which 
goes  to  show  the  state  of  feeling  of  the 
parties  towards  each  other  at  toe  time 
of  the  act  committed.  And  for  the 
same  purpose,  testimony  may  be  given 
of  lawsuits  existing  between  the 
parties.     lb. 

447.  Where  a  surgeon  called  to  see 
a  prisoner  charged  with  murder,  said 
to  her,  you  are  under  suspicion  of  this, 
and  you  had  better  tell  all  you  know  ; 
the  confession  was  held  inadmissible. 
Ann  v.  Slate,  11  Humph.  150. 

448.  So  where  it  was  said  to  the 
prisoner,  it  would  have  been  better  if 
year  had  told  at  first,  the  confession  was 
rejected.  lb. 

449.  A.  and  B.  were  together ;  defend- 
ants came  up  and  attacked  A.,  who, 
after  firing  his  pistol  at  one  of  them, 
fled ;  they  pursued  him  a  short  dis- 
tance, and  immediately  returned  to 
where  B.  was,  whom,  as  was  inferred 
from  circumstances,  they  killed,  and 
were  indicted  for  his  murder  ;  held, 
that  it  was  competent  upon  the  trial 
for  the  State  to  show  the  attack  upon 
A.  as  immediately  connected  with  the 
killing  of  B.,  and  constituting  part  of 
the  same  transaction.  Glory  v.  State, 
8  Eng.  236. 

450.  There  is  no  error  in  permitting 
the  witnesses  to  state  all  that  was 
done  by  the  defendant  at  the  time  of 
the  killing,  as  being  connected  with 
and  a  part  of  the  entire  transaction, 


either  exculpatory,  or  as  evidence  of 
his  innate  depravity  and  malicious  in- 
tention. Reese  v.  State  of  Geo^  7  Oa. 
373. 

451.  Evidence  to  show  that  the  pris- 
oner was  in  possession  of  land,  and 
that  the  deceased  was  coming  to  com- 
mit a  trespass  upon  it,  cannot  be  re- 
ceived in  justification  or  excuse  of  the 
homicide  committed,  but  so  far  as  it 
goes  to  show  the  state  of  feeling  of 
the  parties  towards  each  other  at  the 
time  of  the  act  committed,  it  may  be 
received.  State  v.  ZeUer;  2  Halst  R. 
220. 

452.  So,  with  the  same  view,  evi- 
dence may  be  guren  of  lawsuits  exist* 
ing  between  the  parties,  but  the  Court 
will  not  enter  into  an  investigation  of 
such  legal  proceedings,  to  see  whether 
the  suits  were  malicious  or  not.  lb. 

453.  Nor  will  the  Court  inquire  into 
the  title  of  the  land  on  which  the  act 
was  committed,  to  see  whether  it  be- 
longed to  the  prisoner,  or  the  deceased. 
lb.  n 

454.  He  who  is  in  a  state  of  volun- 
tary intoxication,  is  subject  to  the 
same  rule  of  conduct,  and  the  same 
legal  inferences,  as  the  sober  man  ;  but 
where  a  provocation  has  been  received, 
which  if  acted  upon  instantly,  would 
mitigate  the  offence  of  a  sober  man ; 
and  the  question  in  the  case  of  a  drunk- 
en man  is,  whether  that  provocation 
was  in  truth  acted  upon  ;  evidence  of 
intoxication  may  be  considered  in  de- 
ciding that  question.  State  v.McCante, 

1  Spears  384.  -*J 

455.  The  deceased  said  to  a  witness, 
on  the  evening  before  the  morning  of 
her  death,  "  Mr.  Freeman  has  killed 
ine."  And  to  another,  about  the  same 
time,  "  I  am  dead  ;  Mr.  Freeman  has 
killed  me."  The  prisoner,  after  his  ar- 
est,  upon  being  interrogated  why  he  had 
killed  his  wife,  replied,  "Because  I 
loved  her ;"  and  said  further,  "  1  killed 
her  because  she  loved  another  better 
than  me."  To  a  fellow-prisoner  in  jail, 
he  said  he  had  killed  her,  but  if  it  was 
to  do  again,  he  would  not  do  it  These 
declarations  by  the  deceased,  and  ad- 
missions of  the  prisoner,  held  admis- 
sible in  evidence.  State  v.  Freeman, 
1  Spears  57. 

456.  It  is  competent  for  one  charged 
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with  the  murder  of  a  slave,  to  give  in 
evidence  that  deceased  was  turbulent ; 
that  he  was  insolent,  and  impudent  to 
white  persons.  State  v.  Tackett,  1 
Hawks  210.  The  whole  design  of  the  act 
of  1847,  to  punish  the  offence  of  killing 
a  slave,  was  to  make  the  homicide  of#a 
slave  extenuated  by  a  legal  provoca- 
tion, manslaughter,  and  to  punish  it  as 
such  ;  it  does  not  go  further,  and  deter- 
mine the  degrees  of  the  homicide,  but 
leaves  them  to  be  ascertained  by  the 
Common  Law  State  v.  Yarborough,  1 
Hawks  78. 

457.  "Though  voluntary  drunken* 
ness  cannot  excuse  from  the  commis- 
sion of  crime,  yet  when,  as  upon  a 
charge  of  murder,  the  material  ques- 
tion is,  whether  an  act  was  premedi- 
tated, or  done  only  with  sudden  heat 
and  impulse,  the  fact  of  the  party  be- 
ing intoxicated  has  been  held  to  be  a 
circumstance  proper  to  be  taken  into 
consideration."  Swan  v.  State,  4 
Humph.  136. 

458.  Drunkenness  does  not  incapa- 
citate a  man  from  forming  a  premedi- 
tated design  of  murder,  but  as  drunk- 
enness clouds  the  understanding,  and 
excites  passion,  it  may  be  evidence  of 
passion  only,  and  of  want  of  malice 
and  design.  lb. 

459.  If  the  question  be  whether  the 
killing  is  murder  or  manslaughter,  the 
defence  being  adequate  provocation, 
and  it  be  doubtful  whether  the  blow 
be  struck  upon  the  provocation,  or  up- 
on an  old  grudge,  it  seems  proof  that 
the  prisoner  was  drunk  when  he  struck 
the  blow,  is  legitimate,  not  to  mitigate 
the. offence,  but  in  explanation  of  the 
intent,  that  is,  .whether  the  blow  was 
struck  upon  the  provocation,  or  upon 
the  old  grudge,  for  the  law  only  miti- 
gates the  offence  to  manslaughter  upon 
adequate  provocation,  out  of  compas- 
sion to  human  frailty,  and,  therefore, 
though  there  be  adequate  cause  for 
such  mitigation,  yet  if,  in  point  of  fact, 
one  avail  himself  of  it  to  appease  an  old 
grudge,  it  is  murder  and  not  man- 
slaughter ;  and  in  all  such  cases,  the 
question  necessarily  is,  whether  the 
blow  was  stricken  preineditatedly,  or 
upon' the  sudden  heat  and  impulse  pro- 
duced by  the  provocation,  and  the  fact 
of  the  selfyossession  of  the  perpe- 


trator of  the  crime,  is  very  material  in 
a  conflict  of  proof  upon  the  subject. 
Pirtle  v.  State,  9  Humph.  663. 

460.  But  although  drunkenness  in 
point  of  law,  constitutes  no  excuse  or 
justification  for  crime,  still  when  the 
nature  and  essence  of  a  crime  is  made 
to  depend  by  law  upon  the  peculiar 
state  and  condition  of  the  criminal's 
mind  at  the  time,  and  with  reference  to 
the  act  done,  drunkenness,  as  a  matter 
of  fact,  affecting  such  state  and  con- 
dition of  the  mind,  is  a  proper  subject 
for  consideration  and  inquiry  by  the 
jury.     lb.  Swan  v.  State,  4  Humph.  136. 

461.  Where,  upon  the  trial  of  an  in- 
dictment for  murder,  a  witness  for  the 
prosecution  who  resided  in  the  same 
house  with  the  accused,  was  examined 
as  to  her  declarations  and  conduct  for 
several  sucoessive  days  after  the  mur- 
der, and  in  the  course  of  such  exami- 
nation, related  his  own  occupation  and 
conduct  during  that  time,  which  had 
no  apparent  bearing  upon  the  questions 
in  issue,  and  the  accused's  counsel  ob- 
jected to  all  evidence  of  the  independ- 
ent conduct  of  the  witness  during 
that  time,  which  objection  waB  over- 
ruled, and  the  witness  continued  to  re- 
late his  own  conduct  in  connection  with 
the  accused's  acts  and  declarations; 
but  the  bill  of  exceptions,  instead  of 
detailing  the  whole  of  the  witness's  tes- 
timony, was  confined  to  what  he  said 
respecting  himself ;  held  that  the  ob- 
jection was  too  broad,  and  could  not  be 
sustained — that  it  should  have  speci- 
fied the  particular  acts  of  the  witness 
which  were  objected  to  by  the  accused 
and  insisted  upon  by  the  prosecution — 
or  the  whole  of  the  witness's  testimony 
should  have  been  given,  to  enable  the 
Court  to  judge  what  particular  parts 
were  objectionable.  People  v.  Boding 
1  Denio  281. 

462.  Where  the  State,  in  a  prosecu- 
tion for  homicide,  relies  upon  the 
grounds  of  express  malice,  the  wit- 
nesses can  only  prove  the  existence  of 
previous  malice  or  threats,  but  thev 
cannot  prove  the  existence  of  the  mal- 
ice up  to  the  time  of  the  homicide,  and 
that  the  prisoner  acted  on  it  in  slaying  ; 
it  is  the  province  of  the  jury  to  make 
these  inferences  or  not,  upon  the  facts 
proved.    State  v.  HUdreth,  9  Iredell  429. 
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463.  The  purpose  of  the  act  of  1821, 
was  to  make  the  murder  of  a  slave  the 
same  offence  as  the  murder  of  a  free- 
man at  Common  Law  ;  and  the  words 
used  in  the  first  clause,  particularly 
the  term  "  deliberately,"  were  used  in 
contradistinction  to  the  terms  of  the 
second  clause,  which  provide  for  the 
offence  of  killing  "  in  sudden  heat  and 
passion,"  and  were  not  intended  to  re- 
strict the  murder  of  a  slave  to  that 
class  of  cases  characterized  by  express 
malice,  or  to  require  a  different  mode 
of  proof  from  the  Common  Law  ;  proof 
that  the  prisoner  has  killed  a  slave,  is 
prima  facie  evidence  that  he  has  done 
it  wilfully,  deliberately,  and  mali- 
ciously. State  v.  Cheatwood,  2  Hill  S. 
C.  459. 

464.  The  deceased,  on  the  day  pre- 
vious to  his  death,  and  when  conscious 
that  he  was  in  extremis,  deposed  to  the 
circumstance  under  which  the  mortal 
blow  was  given  ;  and  on  the  next  day, 
when  he  was  fully  conscious  of  ap- 
proaching death,  the  deposition  was 
read  over  to  him,  and  he  said  "  that  it 
was  as  nigh  right  as  he  could  recol- 
lect ;"  held  that  the  deposition  was  ad- 
missible in  evidence  as  the  dying  dec- 
laration of  the  deceased,    lb. 

465.  In  an  indictment  against  an 
overseer  for  the  murder  of  his  employer, 
it  is  not  competent  for  the  prisoner  to 
offer  evidence  of  the  general  temper 
and  deportment  of  the  deceased  to- 
ward his  overseers  and  tenants.  State 
v.  Tilly,  3  Iredell  424. 

466.  It  is  not  competent  for  a  prison- 
er indicted  for  murder,  to  give  in  evi- 
dence his  own  account  of  the  transac- 
tion related  immediately  after  it  oc- 
curred, though  no  third  person  was 
present  when  the  homicide  was  com- 
mitted,   lb. 

467.  Under  an  indictment  for  mur- 
der containing  a  count  alleging  the 
crime  to  have  been  committed  by  strik- 
ing and  cutting  the  deceased  with  a 
hatchet,  and  another  count  alleging  it 
to  have  been  committed  by  striking 
and  cutting  him  with  an  instrument  to 
the  jurors,  Ac,  unknown  ;  held  compe- 
tent for  the  prosecution  to  prove  that 
the  killing  was  by  the  discharge  of  a 
pistol.     People  v.  Colt,  3  Hill  432. 

468.  In  a  case  of  homicide,  testimony 


to  prove  that  the  prisoner's  wife  had 
been  in  the  habit  of  adultery  with  the 
deceased,  not  that  he  caught  them  in 
the  act  of  adultery  at  the  time  of  the 
homicide,  is  not  admissible  ;  because,  if 
admitted,  it  does  not  extenuate  the  of- 
fence from  murder  to  manslaughter. 
State  v.  John,  8  Iredell  330. 

469.  When  a  case  of  malicious  hom- 
icide is  not  one  of  the  particular  pases 
enumerated  in  the  statute,  the  proof 
must  show  that  the  actual  death  of  the 
party  slain,  was  the  ultimate  result 
sought  by  the  concurring  will,  deliber- 
ation, malice,  and  premeditation  of  the 
party  accused.  Bevins  v.  State,  6.£ng. 
455. 

470.  On  the  trial  of  an  indictment 
for  murder,  the  defendant  cannot  prove 
threats  made  by  the  deceased  against 
him  without  also  proving  that  such 
threats  came  to  his  knowledge  before 
the  killing.  Powell  v.  State,  19  Ala. 
577. 

471.  The  deceased  was  poisoned  on 
Sunday,  and  from  that  time  until  Tues- 
day .evening,  when  she  died,  suffered 
severely  from  a  burning  pain  in  the 
stomach  and  bowels.  On  Sunday  night, 
on  Monday,  and  on  Tuesday  just  be- 
fore she  made  a  declaration,  she  used 
such  expressions  as,  "I  cannot  stay 
here  n — "  I  must  go  " — "  good  people,  I 
am  gone" — and  her  medical  attendant 
considered  her  in  extremis  from  Tues- 
day morning  until  she  died.  Between 
9  o'clock  A.  M.  and  noon  on  Tuesday, 
she  asked  her  medical  attendant  if  he 
could  help  her,  to  which  he  replied  he 
thought  he  could  ;  held  that  the  inquiry 
and  reply,  taken  in  connection  with 
such  strong  evidences  of  a  sense  of 
impending  death,  do  not  prove  anything 
beyond  the  hope  of  present  ease  or  re- 
lief, and  are  insufficient  to  exclude  the 
declaration  of  the  deceased.  Oliver  v. 
State,  17  Ala.  587. 

472.  The  statement  by  the  deceased 
of  a  distinct  case  no  way  connected 
with  the  circumstances  of  the  death,  or 
the  immediate  cause  of  it,  is  not  ad- 
missible as  a  dying  declaration,    lb. 

478.  On  the  trial  of  a  prisoner  for 
the  murder  of  his  wife,  proof  that  the 
prisoner,  during  the  year  preceding  the 
homicide,  applied  to  the  mother  of  a 
single  woman  for  permision  to  visit 
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her  daughter,  and  was  denied  it  be- 
cause he  was  a  married  man,  is  admis- 
sible to  show  a  motive  for  the  commis- 
sion of  the  crime,     lb. 

474.  And  proof  that  the  wife,  for 
some  time  prior  to  her  death,  had  been 
compelled  by  the  prisoner  to  sleep  in 
his  kitchen,  which  was  very  open,  and 
stood  apart  from  the  dwelling-house,  in 
which  he  and  the  children  lived,  is  ad- 
missible to  show  both  malice  and  mo- 
tive,    lb. 

475.  Where  it  appears  that  the  de- 
ceased, from  the  time  the  wound  was 
received, fifty-two  days  before  his  death, 
uniformly  expressed  the  belief  that  the 
wound  was  mortal,  that  his  medical 
attendant  had  so  informed  him,  and  that 
he  was  paralyzed  from  the  point  at 
which  the  ball  entered,  just  below  the 
shoulder,  to  his  feet,  a  sufficient  predi- 
cate is  laid  to  authorize  the  admission 
of  a  statement  made  three  days  before 
his  death,  as  a  dying  declaratipn. 
Oliver  v.  State,  17  Ala.  587. 

476.  Such  circumstances,  connected 
with  the  homicide,  as  the  deceased,  if 
living,  would  be  allowed  to  testify  to, 
may  be  the  subject-matter  of  dying 
declarations.  lb, 

477.  The  declarations  of  the  accused, 
made  after  the  commission  of  the  act 
with  which  he  stands  charged,  where 
they  form  no  part  of  the  reft  gestae,  are 
not  admissible  in  his  favor  as  original, 
independent  testimony,  lb. 

478.  Where,  on  the  trial  of  an  indict- 
ment for  murder,  the  prisoner  proved 
a  sufficient  legal  provocation  at  the 
time,  to  extenuate  the  homicide,  it  is  not 
competent  to  prove,  in  order  to  show 
that  the  killing  was  not  on  the  imme- 
diate provocation,  but  from  previous 
malice,  that  the  prisoner  a  year  or  a 
month  previously  had  declared  his  in- 
tention to  kill  two  or  three  men,  it  being 
admitted  that  the  prisoner  had  no  ref- 
erence in  such  threats  to  the  deceased 
as  one  of  these  men.  State  v.  Barfield, 
7  Iredell  299. 

479.  Where  it  appears,  upon  a  trial 
for  murder,  that  the  deceased  came  to 
her  death  in  part  by  strangulation  with 
a  rope,  and  the  prisoner,  while  before 
the  examining  magistrate,  but  before 
the  examination  had  begun,  said — in 
reply  to  a  bystander,  who  had  a  rope  in 


his  hand,  "  that  is  not  the  rope,"  upon 
which  the  magistrate  observed  to  the 
prisoner,  "keep  that  to  yourself,"  it 
was  held  that  the  prisoner's  declaration 
was  admissible  in  evidence  against 
him,  whether  he  desisted  from  speaking 
further  of  his  own  accord  or  at  the  sug- 
gestion of  the  magistrate.  State  v. 
Surink,  2  Dev.  &  Batt.  9. 

480.  Where  a  man  who  is  at  full  lib- 
erty to  speak,  and  not  in  the  course  of 
a  judicial  inquiry,  is  charged  with  a 
crime,  and  remains  silent,  that  is,  makes 
no  denial  of  the  accusation,  either  by 
word  or  gesture,  his  silence  is  a  cir- 
cumstance which  may  by  left  to  the 
jury  to  be  considered,  together  with 
other  circumstances,  in  deciding  upon, 
his  guilt,  lb. 

481.  In  the  course  of  a  trial  for  mur- 
der, evidence  was  proposed  to  be  of- 
fered, that  the  deceased  was  a  man  in 
the  habit  of  drinking  to  excess  when- 
ever he  could  get  rum,  and  that  drink- 
ing spirit  of  any  kind  uniformly  had 
an  effect  to  make  him  exceedingly 
quarrelsome*  savage  and  dangerous  ; 
that  he  had,  when  in  liquor,  frequently 
threatened  the  life  of  his  wife,  and 
others,  and  that  the  prisoner  had  more 
than  once  been  called  upon  to  protect 
his  wife  and  family  from  his  drunken 
fury,  and  that  his  habits  and  character 
were  well  known  and  understood  by 
all  about  him.  Held  that  the  evidence 
was  incompetent.  State  v.  Field,  2 
Maine  244. 

482.  In  a  prosecution  for  murder, 
where  it  appeared  that  the  deceased 
sought  to  gain  admittance  into  a  house 
of  ill-fame  by  violence,  and  against  the 
will  of  the  keeper  thereof,  who  made 
an  attack  upon  the  aggressor,  and  death 
ensued,  it  was  held  that  the  testimony 
that  threats  had  been  made  a  week 
previous  to  the  assault  by  the  persons 
who  had  broken  into  the  house,  that 
they  would  return  some  other  night 
and  break  in  again,  might  be  admissi- 
ble, and  submitted  to  the  consideration 
of  the  jury,  under  the  instruction  of  the 
Court,  although  it  teem*  that  for  the  re- 
jection of  such  evidence,  where  it  was 
not  shown  that  the  deceased  was  of  the 
party  who  made  the  threats,  a  new  ^ 
trial  would  not  be  granted.  People  v. 
Rector,  19  Wend.  569.  \^ 
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483.  The  admission  of  dying  decla- 
rations, in  any  case,  is  an  exception  to 
the  general  rule  of  evidence.  It  »is 
only  permitted  in  cases  of  homicide, 
and  the  exception  stands  upon  the 
ground  of  the  public  necessity  of  pre- 
serving the  lives  of  the  community,  by 
bring  manslaughterers  to  justice.  Mc- 
Daniel  v.  the  State,  8  Smed.  &  Marsh. 
R.  401. 

484.  It  is  essential  to  the  admissibil- 
ity of  dying  declarations,  and  is  a 
preliminary  fact  to  be  proved  by  the 
party  offering  them  in  evidence,  that 
they  were  made  under  a  sense  of  im- 
pending death  ;  but  it  is  not  necessary 
that  they  should  be  stated  at  the  time 
to  be  so  made.  It  is  enough  if  it  sat- 
isfactorily appears,  in  any  mode,  that 
they  were  made  under  that  sanction, 
whether  it  be  directly  proved,  by  the 
express  language  of  the  declarant,  or 
be  inferred  from  his  evident  danger,  or 
the  opinions  of  the  medical  or  other  atr 
tendant,  stated  to  him,  or  from  his  con- 
duct, or  other  circumstances  of  the 
case,  all  of  which  are  resorted  to,  in 
order  to  ascertain  the  state  of  declar- 
ant's mind.  lb.  People  v.  Green,  1  Park. 
Crim.  11  ;  People  v.  Knickerbocker,  1 
Parker's  Crim.  R.  302  ;  Hill  v.  Corn.,  2 
Gratt  594. 

485.  Where  the  nature  and  existence 
of  the  crime  is  made  by  law  to  depend 
on  the  condition  of  the  criminal's  mind 
at  the  time,  and  with  reference  to  the 
act  done,  drunkenness  may  be  a  proper 
subject  for  the  consideration  of  the 
jury,  not  to  extenuate  or  mitigate  the 
offence,  but  to  show  that  it  was  not 
committed.  Clark  v.  State,  8  Humph, 
671. 

486.  In  an  indictment  for  murder  in 
the  first  degree,  the  chief  ingredient  in 
the  offence,  consisting  in  a  deliberate, 
formed  design  to  take  life,  evidence  of 
drunkenness  to  an  extent  which  abso- 
lutely incapacitates  the  defendant  from 
forming  such  a  deliberate  and  pre- 
meditated design,  is  admissible  to  the 
jury,  to  show  the  offence  has  not  been 
committed.  lb. 

487.  On  the  trial  of  an  indictment 
for  murder,  the  question  before  the 
jury  was,  the  identity  of  the  prisoner 
with  the  murderer.  The  State  offered 
in  evidence  the  registers  of  three  sev- 


eral hotels,  each  from  a  different  city, 
and  each  containing  a  different  name, 
accompanied  by  parol  proof  that  the 
three  names  were  written  by  the  pris- 
oner, and  he  was  known  by  them  re- 
spectively in  the  three  cities  ;  and  they 
were  admitted,  without  objection  from 
the  prisoner.  It  was  held,  that  in 
considering  the  question  whether  the 
three  names  were  written  by  the  same 
person,  the  jury  might  compare  the 
hand  writings  in  the  several  registers. 
Crist  v.  State,  21  Ala.  137. 

488.  On  a  trial  for  murder,  there  is 
proof  that  the  prisoner  maltreated  his 
wife,  and  forced  her  to  abandon  his 
house  and  seek  refuge  under  the  pro- 
tection of  the  deceased ;  which  was 
objected  to,  and  it  was  argued,  ought 
to  have  been  excluded;  but  the  Court 
held,  that  the  protection  afforded  by  the 
deceased  was  a  most  aggravating  of- 
fence to  the  prisoner,  and  therefore  ex- 
ceedingly proper  proof  of  malice  pre- 
pense on  his  part.  Stone  v.  State,  4 
Humph.  27. 

489.  Where  a  person  is  killed  by 
another  by  a  pistol  shot,  and  the  slayer 
formed  the  intention  to  shoot  but  one 
moment  before  the  firing;  held  that  this 
was  evidence  of  express  malice,  pro- 
vided that  there  was  no  assault  upon 
the  person  killing,  or  other  attempt  to 
do  harm  by  a  violent  personal  injury,  by 
the  deceased.  MUchum  v.  State,  11  Ga. 
615. 

490.  To  make  the  opinion  of  experts 
admissible  as  evidence,  they  must  be 
founded  on  a  given  state  of  facts, 
which  should  include  all  the  facts  relied 
upon  to  establish  the  theory  claimed. 
Lake  v.  People,  1  Parker's  Crim.  495. 

491.  It  is  in  the  discretion  of  the  At- 
torney General,  on  the  trial  of  a  capital 
case,  to  introduce  on  the  behalf  of  the 
State  only  such  witnesses  as  he  may 
think  proper.  State  v.  Stewart,  9  Ire* 
dell  342. 

492.  Where,  on  a  prosecution  for 
murder,  it  appeared  that  the  father  of 
the  aocused  had  been  arrested  and  ex- 
amined before  a  magistrate,  on  a  com- 
plaint against  him  for  the  same  murder, 
and  that  on  such  examination,  one  of 
the  accused,  who  was  also  at  the  same 
time  under  arrest  for  the  murder,  came 
forward  as  a  volunteer  witness,  and 
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testified  on  such  examination  ;  it  was 
held  that  his  statement,  made  under 
oath,  on  such  examination,  were  ad- 
missible in  evidence  against  him. 
People  v.  Thayers,  1  Parker's  Crim.  695. 
*  493.  On  a  prosecution  for  murder,  it 
is  competent  for  the  State  to  show 
what  the  accused  testified  to  before  a 
coroner's  jury,  at  an  inquest  held  on 
the  body  of  the  deceased,  though  it  ap- 
pears the  accused,  with  other  persons, 
were  at  the  time  under  arrest  for  the 
alleged  murder,  the  inquiry  on  such 
inquest  not  having  been  as  to  the 
guilt  of  the  accused,  but  being  general, 
to  ascertain,  if  possible,  who  was  the 
murderer.    lb. 

494.  On  a  trial  for  murder,  where 
there  was  evidence  that  the  accused 
shot  the  deceased  as  he  was  coming  up 
the  street  towards  the  accused's  office  ; 
held  that  the  accused's  declaration  to 
the  witness,  "  Yonder  comes  M.  (the  de- 
ceased), with  his  yauger,"  before  shoot- 
ing, was  competent  to  be  given  in  evi- 
dence ;  but  not  the  statement  which  fol- 
lowed :  "  He  intends  to  shoot,  or  kill 
me  ;"  held,  also,  that  a  statement  of 
the  accused,  to  a  witness,  before  the 
shooting,  that  he  saw  the  conduct  of 
the  deceased  that  morning,  which  con 
duct  was  testified  to  by  the  witness,  as 
being  violent  and  threatening,  as  he 
passed  with  his  gun,  was  admissible,  as 
showing  the  accused's  cause  of  alarm. 
Monroe  v.  State,  5  Ga.  85. 

495.  The  prisoner  offered  to  prove  by 
the  son  of  the  deceased  (who  had  been 
sworn  for  the  prosecution),  that  he,  the 
witness,  and  the  widow  of  the  deceased, 
who  had  also  been  examined  by  the 
State,  had  employed  counsel  to  assist 
the  attorney  prosecuting  for  the  State, 
in  conducting  the  prosecution  against 
the  prisoner,  and  had  agreed  to  pay 
him  a  fee  conditional  on  conviction,  the 
evidence  was  objected  to.  The  Court 
admitted  proof  of  the  employment  of 
the  assistant  counsel,  but  rejected  the 
testimony  as  to  the  character  of  the 
fee ;  held  that  there  was  no  error  in  the 
course  pursued  by  the  Court.  Beau- 
champ  v.  State,  6  Blackf.  299. 

496.  There  is  in  every  homicide  im- 
plied malice,  but  facts  and  circum- 
stances in  alleviation,  excuse,  or  justi- 
fication, may  be  adduced,  the  truth  of 


which  it  is  the  province  of  the  jury  to 
determine  ;  but  whether,  if  true,  they 
be  sufficient  to  rebut  the  implied  malice, 
is  a  matter  of  law  to  the  Court,  lb.  * 
497.  When  provocation  is  relied  upA 
on  in  defence,  the  nature  of  the  weap- 
on used  by  the  prisoner  in  producing 
death,  is  always  an  important  consid- 
eration, as  tending  to  show  the  pres- 
ence or  absence  of  malice.  If  a  deadly 
weapon,  that  is,  one  likely  to  produce 
death,  was  intended,  it  is  evidence 
of  malice.    lb.  «4 


VI.    Evidence  requisite  to  sustain  an 
Indictment  for  Murder,  &c. 

498.  Where  two  persons  are  indicted 
for  murder,  and  he  who  is  charged  with 
having  given  the  mortal  blow  is  proved 
to,  have  only  been  present  aiding  and 
abetting,  and  the  blow  is  proved  to 
have  been  given  by  another;  held  that 
the  indictment  is  supported ;  for  it  is  in 
law  the  stroke  of  all.  Stale  v.  Anthony, 
1  McCord  285. 

499.  As  to  what  evidence  will  work 
out  a  case  of  murder  in  the  first  degree 
in  Virginia,  see  Bennett's  case,  8  Leigh 
745. 

500.  To  constitute  lying  in  wait, 
three  things  must  concur,  to  wit,  wait- 
ing, watching  and  secrecy ;  and  that 
these  facts  must  be  established  beyond 
a  reasonable  doubt,  to  authorize  the 
conclusion  that  there  was  such  lying 
in  wait.     Riley  v.  State,  9  Humph,  647. 

501.  Where  it  is  alleged  in  the  in- 
dictment that  the  death  was  caused  by 
the  use  of  a  specified  metallic  instru- 
ment, it  is  not  necessary  that  the  proof 
should  show  that  it  was  done  by  that 
particular  instrument.  It  will  be  suffi- 
cient if  proved  to  have  been  done  by 
some  other  one,  if  the  nature  of  the 
violence,  and  the  kind  of  death  occa- 
sioned by  it,  be  the  same.  State  v. 
Smith,  32  Maine  369. 

602.  Where,  in  an  indictment  for 
murder,  the  crime  is  alleged  to  have 
been  committed  with  a  premeditated 
design  to  effect  the  death  of  the  person 
killed,  the  premeditated  design,  or  ex- 
press malice,  must  be  proved,  or  the 
prisoner  cannot  be  convicted,  although 
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the  act  be  also  alleged  to  have  been 
committed  with  malice  aforethought ; 
the  description  of  the  character  of  the 
crime,  viz.,  its  perpetration  with  a  pre- 
meditated design,  cannot  be  rejected 
as  surplusage.  People  v.  White,  24 
Wend.  503. 

503.  In  an  indictment  for  murder, 
the  designation  of  the  person  slain  as 
a  free  negro,  though  unnecessary,  is 
matter  of  description,  and  must  be 
proved  as  alleged;  and  proof  that  he 
was  a  mulatto,  will  not  sustain  the  al- 
legation.   Felix  v.  State,  18  Ala.  720. 

504.  To  sustain  a  conviction  for  mur- 
der in  the  first  degree,  under  the  3d 
section  of  the  act  of  1829,  ch.  23,  proof 
must  be  adduced  to  satisfy  the  mind 
that  the  death  of  the  party  slain  was 
the  ultimate  result  sought,  by  the  de- 
liberate and  premeditated  will  of  the 
assailant.  Clark  v.  State,  8  Humph. 
671. 

505.  On  the  trial  upon  the  general 
charge  of  murder,  the  same  proof  must 
be  made  as  on  the  other  charge  of  kill- 
ing in  heat  and  passion,  with  the  addi- 
tional facts  of  malice  and  deliberation. 
State  v.  Gaffney,  Rice  431. 

506.  The  instrument  by  which  the 
death  is  caused,  need  not  necessarily 
be  strictly  proved  as  laid  in  the  indict- 
ment ;  and  proof  of  its  having  been 
caused  by  any  other  instrument  capa- 
ble of  producing  death  in  a  similar 
mode,  satisfies  the  indictment  in  that 
respect.  Goodman  v.  State,  5  Smed. 
&  Marsh.  510. 

507.  Where  an  indictment  charged 
that  William  R.  Morris  was  murdered 
by  the  prisoner,  and  the  testimony  was 
that  W.  R.  Morris  was  slain  by  him,  it 
was  held  that  the  proof  of  identity  was 
properly  left  to  the  jury  ;  and  that  a 
verdict  of  guilty  found  by  them  ought 
not  to  be  disturbed.  MitcJium  v.  the 
State,  11  Ga.  615. 

508.  Where,  on  the  trial  of  an  in- 
dictment for  murder,  before  the  Supe- 
rior Court,  in  the  County  of  Stewart, 
the  proof  was  that  the  crime  was  com- 
mitted in  the  house  of  the  witness  at 
Florence,  Stewart  County;  it  was  held 
that  the  proof  was  satisfactory  that 
the  crime  was  committed  within  the 
jurisdiction  of  the  court,    lb. 

509.  Where,  on  the  trial  of  an  indict- 


ment for  murder,  one  witness  testified 
"  that  the  prisoner  stooped  down,  and  as 
witness  heard  a  rattling  on  the  floor, 
and  did  not  see'  the  knife  afterwards, 
he  supposed  that  prisoner  picked  it  up. 
Prisoner  rose,  with  a  six-barrelled  pis- 
tol in  his  hand,  presented  it  at  the 
breast  of  deceased,  not  more  than  six 
inches  distant,  took  deliberate  aim, 
long  enough  to  count  ten  or  fifteen,  be- 
fore, he  fired.  He  fired  the  pistol  about 
the  right  nipple;  deceased  brought  a 
groan,  his  face  contracted,  he  fell  upon 
the  floor,  and  in  about  five  minutes  ex- 
pired." It  was  held  that  the  killing 
was  clearly  established,    lb. 


VII.  Evidence  op  Character 

510.  A  citizen,  of  irreproachable  char- 
acter, is  found  on  a  public  highway, 
standing  over  the  body  of  a  dead  man, 
with  a  bloody  weapon  in  his  hand,  and 
declares  that  the  deceased  attempted 
to  rob  him,  and  he  took  his  life.  In 
such  a  case,  there  could  be  no  doubt  as 
to  the  fact,  that  the  homicide  was  com- 
mitted by  the  defendant;  and  yet  his 
general  good  character,  as  a  peaceable 
man,  would  be  very  important  on  his 
trial,  in  order  to  show  the  grade  of 
homicide  when  charged  with  the  of- 
fence of  murder.  Davis  v.  State,  10 
Ga.  Rep.  105. 

511.  On  a  trial  for  murder,  evidence 
of  the  general  character  and  habits  of 
the  deceased,  as  to  temper  and  vio- 
lence, cannot  be  received.  The  only 
exceptfon  to  this  rule,  if  there  be  one, 
is  where  the  whole  evidence  as  to  the 
homicide  is  circumstantial.  State  v. 
Barfidd,  8  Iredell  344. 

512.  Where  evidence  touching  the 
general  character  of  the  party  is  ad- 
mitted, it  ought  manifestly  to  bear  ref- 
erence to  the  charge  against  him  ;  but 
this  evidence  of  good  character,  in  re- 
lation to  the  particular  crime  charged, 
seems  to  be  only  admissible  in  cases 
where  the  guilt  of  the  party  accused 
is  doubtful ;  the  prosecutor  may  intro- 
duce opposing  testimony,  and  the  pre- 
sumption arising  from  such  evidence 
of  general  character  is  said  to  be  of 
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little  weight.      McDanid  v.    State,  8 
Smed.  &  Marsh.  401. 

513.  On  a  trial  for  murder,  the  pris- 
oner produced  a  witness,  who  gave  ev- 
idence as  to  his  character,  and  made 
reference  in  his  testimony  to  rumors 
that  had  followed  him  as  to  his  charac- 
ter in  a  neighborhood  where  he  had 
formerly  lived  ;  upon  which,  the  coun- 
sel of  the  State  asked  the  witness,  "  Do 
you  know  the  general  character  of  the 
prisoner  in  his  neighborhood,  as  to  his 
former  conduct  V  held  that  the  ques- 
tion on  the  part  of  the  State  was  prop- 
er. Beauchamp  v.  State,  6  Blackf. 
299. 

514.  The  law  is  that,  in  prosecutions 
for  crimes,  the  prisoner  may  call  wit- 
nesses to  his  general  character,  and 
afterwards  the  State  may  rebut  their 
testimony  by  proving  his  general  char- 

.  acter  to  be  bad.    lb. 

515.  It  is  usual  to  put  the  question 
as  to  the  general  character  of  the  pris- 
oner in  such  a  form  as  to  have  refer- 
ence to  the  particular  crime  with  which 
he  is  charged,  lb. 

516.  The  prisoner  having  proved  that 
a  witness  for  the  prosecution  had  made 
former  statements  inconsistent  with  her 
testimony,  the  State  was  permitted, 
against  the  objection  of  the  prisoner, 
to  prove  that  the  witness  had  also 
made  statements  corresponding  with 
it     lb. 

517.  If  a  witness  be  impeached  by 
proof  of  previous  statements  inconsist- 
ent with  his  evidence,  he  might  be  sup- 
ported, by  showing  other  statements 
made  by  him,  agreeing  with  it.    lb. 


VIII.  Circumstantial  Evidrncb. 

518.  The  principles  of  circumstantial 
evidence  explained.  Jim  v.  the  State, 
5  Humph.  145. 

519.  The  distinction  between  direct 
and  circumstantial  evidence  is  this :  di- 
rect or  positive  evidence,  is  when  a 
witness  can  be  called  to  testify  to  the 
precise  fact  which  is  the  subject  of  is- 
sue on  trial ;  that  is,  in  case  of  homi- 
cide, that  the  party  accused  did  cause 
the  death  of  the  deceased,  whatever 
may  be  the  kind  or  force  of  the  evi- 


dence, this  is  the  fact  to  be  proved ; 
but  suppose  no  person  was  present  on 
the  occasion  of  the  death,  and  of  course 
that  no  one  can  be  called  to  testify  to 
it,  it  is  wholly  unsusceptible  of  legal 
proof.  Experience  has  shown  that  cir- 
cumstantial evidence  may  be  offered  in 
such  a  case ;  that  is,,  that  a  body  of 
facts  may  be  proved,  of  so  conclusive 
a  character  as  to  warrant  a  firm  belief 
of  the  fact,  quite  as  strong  and  certain 
as  that  on  which  discreet  men  are  ac- 
customed to  act  in  relation  to  their 
most  important  concerns.  It  would  be 
injurious  to  the  best  interests  of  socie- 
ty, if  such  proof  could  not  avail  in  ju- 
dicial proceedings  ;  if  it  was  necessary 
always  to  have  positive  evidence,  how 
many  criminal  acts  committed  in  the 
community,  destructive  of  its  peace 
and  subversive  of  its  order  and  securi- 
ty, would  go  wholly  undetected  and 
unpunished  ?  Com.  v.  Webster,  5  Cosh. 
295. 

520.  Strong  circumstantial  evidence, 
in  cases  of  crimes  of  murder,  commit- 
ted for  the  most  part  in  secret,  is  the 
most  satisfactory  of  any  from  whence 
to  draw  the  conclusions  of  guilt ;  for 
men  may  be  seduced  to  perjury  by 
many  base  motives,  to  which  the  secret 
nature  of  the  offence  may  sometimes 
afford  a  temptation  ;  but  it  can  scarce- 
ly happen  that  many  circumstances, 
especially  if  they  be  such  over  which 
the  accuser  could  have  no  control, 
forming  together  the  links  of  a  trans- 
action, should  all  unfortunately  concur 
to  fix  the  presumption  of  guilt  on  an 
individual,  and  yet  such  a  conclusion 
be  erroneous.    lb. 

521.  In  a  case  of  circumstantial  evi- 
dence, where  no  witness  can  testify  di- 
rectly to  the  fact  to  be  proved,  it  is 
arrived  at  by  a  series  of  other  facts, 
which,  by  experience,  have  been  found 
so  associated  with  the  fact  in  question, 
that,  in  relation  of  cause  and  effect, 
they  lead  to  a  satisfactory  and  certain 
conclusion ;  as  where  foot-prints  are 
discovered  after  a  recent  snow,  it  is 
certain  that  some  animated  being  has 
passed  over  the  snow  since  it  fell,  and 
from  the  form  and  number  of  the  foot- 
prints, it  can  be  determined  with  equal 
certainty  whether  they  are  those  of  a 
man,  a  bird,  or  a  quadruped,    lb. 


Digitized  by 


Google 


830 


HOMICIDE. 


CtaramstantiAl  Evidence. 


522.  Circumstantial  evidence  is  found- 
ed on  experience,  and  observed  facts 
and  coincidences,  establishing  a  con- 
nection between  the  known  and  proved 
facts,  and  the  fact  sought  to  be  proved. 
The  advantages  are,  that  as  the  evidence 
commonly  comes  from  several  witness- 
es and  different.sources,  a  chain  of  cir- 
Btances  is  less  likely  to  be  falsely  pre- 
pared and  arranged,  and  falsehood  and 
perjury  are  more  likely  to  be  detected, 
and  fail  of  their  purpose.  The  disad- 
vantages are,  that  a  jury  has  not  only 
to  weigh  the  evidence  of  facts,  but  to 
draw  just  conclusions  from  them ;  in 
doing  which,  they  may  be  led  by  preju- 
dice or  partiality,  or  by  want  of  due 
deliberation  and  sobriety  of  judgment, 
to  make  hasty  and  false  deductions  ;  a 
source  of  error  not  existing  in  the  con- 
sideration of  positive  evidence.     lb. 

523.  It  is  manifest  that  great  care 
and  caution  ought  to  be  used  in  draw- 
ing inferences  from  proved  facts.  It 
must  be  a  fair  and  natural,  not  a  forced 
or  artificial  conclusion  ;  as  when  a 
house  is  found  to  have  been  plundered, 
and  there  are  indications  of  force  and 
violence  upon  the  windows  and  shut- 
ters, the  inference  is  that  the  house 
was  broken  open,  and  that  the  persons 
who  broke  open  the  house  plundered 
the  property.  It  has  sometimes  been 
enacted  by  positive  law,  that  certain 
facts  proved,  shall  be  held  to  be  evi- 
dence of  another  fact ;  as  where  it  is 
provided  by  statute,  that  if  the  mother 
of  a  bastard  child  gives  no  notice  of  its 
expected  birth,  and  is  delivered  in  se- 
cret, and  afterwards  is  found  with  the 
child  dead,  it  shall  be  presumed  that  it 
was  born  alive,  and  that  she  killed  it ; 
this  is  a  forced,  and  not  a  natural  pre- 
sumption, prescribed  by  positive  law, 
and  not  conformable  to  the  rule  of  the 
Common  Law.  The  Common  L&w  ap- 
peals to  the  plain  dictates  of  common 
experience  and  sound  judgment ;  and 
the  inference  to  be  drawn  from  the  facts 
must  be  a  reasonable  and  natural  one, 
and,  to  a  moral  certainty,  a  certain  one. 
It  is  not  sufficient  that  it  is  probable 
only,  it  must  be  reasonably  and  moral- 
ly certain.    lb. 

524.  The  next  consideration  is,  that 
each  fact  which  is  necessary  to  the  con- 
clusion must  be  distinctly  and  inde- 


pendently proved  by  competent  evi- 
dence, every  fact  necessary  to  the  con- 
clusion ;  because  it  may,  and  often 
does  happen,  that,  in  making  out  a  case 
on  circumstantial  evidence,  many  facts 
are  given  in  evidence,  not  because  they 
are  necessary  to  the  conclusion  sought 
to  be  proved,  but  to  show  that  they  are 
consistent  with  it,  and  not  repugnant, 
and  go  to  rebut  any  contrary  presump- 
tion,    lb. 

525.  All  the  facts  proved  must  be 
consistent  with  each  other,  and  with 
the  main  fact  sought  to  be  proved; 
when  a  fact  has  occurred  with  a  series 
of  circumstances  preceding,  accompa- 
nying, and  following  it,  it  must  be 
known  that  these  must  all  have  been 
consistent  with  each  other,  otherwise 
the  fact  would  not  have  been  possible. 
Therefore,  if  any  one  fact  necessary  to 
the  conclusion,  is  wholly  inconsistent, 
with  the  hypothesis  of  the  guilt  of  the 
accused,  it  breaks  the  chain  of  circum- 
stantial evidence  upon  which  the  in- 
ference depends  ;  and,  however  plaus- 
ible or  apparently  conclusive  the  other 
circumstances  may  be,  the  charge  must 
fail.    lb. 

526.  The  circumstances,  taken  toge- 
ther, should  be  of  a  conclusive  nature 
and  tendency,  leading  on  the  whole  to 
a  satisfactory  conclusion,  and  produc- 
ing, in  effect,  a  reasonable  and  moral 
certainty  that  the  accused,  and  no  one 
else,  committed  the  offence  charged. 
It  is  not  sufficient  that  they  create  a 
probability,  though  a  strong  one  ;  and 
if,  therefore,  assuming  all  the  facts  to 
be  true  which  the  evidence  tends  to 
establish,  they  may  yet  be  accounted 
for  on  any  hypothesis  which  does  not  in- 
clude the  guilt  of  the  accused,  the  proof 
fails.  It  is  essential,  therefore,  that  the 
circumstances,  taken  as  a  whole,  and 
giving  them  their  reasonable  and  just 
weight,  and  no  more,  should  to  a  moral 
certainty  exclude  every  other  hypoth- 
esis. The  evidence  must  establish  the 
corpus  delicti,  as  it  is  termed,  or  the 
offence  committed  as  charged  :  and,  in 
case  of  homicide,  must  not  only  prove 
a  death  by  violence,  but  must,  to  a  rea- 
sonable extent,  exclude  the  hypothesis 
of  suicide,  and  a  death  by  the  act  of 
any  other  person.  This  is  to  be  proved 
beyond  reasonable  doubt.    lb. 
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521.  If,  upon  such  proof,  there  is 
reasonable  doubt  remaining,  the  ac- 
cused is  entitled  to  it  by  an  acquittal. 
For  it  is  not  sufficient  to  establish  a 
probability,  though  a  strong  one,  arising 
from  the  doctrine  of  chances,  that  the 
fact  charged  is  more  likely  to  be  true 
than  the  contrary ;  but  the  evidence 
must  establish  the  truth  to  a  reason- 
able and  moral  certainty  ;  a  certainty 
that  convinces  and  directs  the  under- 
standing, and  satisfies  the  reason  and 
judgment  of  those  who  are  bound  to 
act  conscientiously  upon  it.     lb. 

528.  To  establish  premeditated  mal- 
ice, some  affirmative  evidence  should 
be  introduced  by  the  prosecution  ;  but 
the  evidence  as  to  this,  as  well  as  all 
the  other  ingredients  of  crime,  or  other 
thing  connected  with  human  transac- 
tions, may  be  either  positive  or  cir- 
cumstantial. State  v.  Turner,  Wright 
20. 

529.  Circumstantial  evidence  is  often 
the  most  convincing.  It  is  difficult  to 
fabricate  the  connected  links  in  a  chain 
of  circumstances,  so  as  to  preserve  the 
semblance  of  truth.  It  is  more  easy, 
where  perjury  is  intended,  to  fabri- 
cate positive  facts.  When  the  circum- 
stances detailed  are  real  and  natural, 
they  will  correspond  with  each  other  ; 
when  they  are  inconsistent  with  each 
other,  or  irreconcilable  with  admitted 
or  proven  facts,  there  results  a  plain 
and  almost  certain  inference  that  arti- 
fice has  been  resorted  to,  and  that  the 
tale  is  not  true.  All  the  evidence,  wheth- 
er positive  or  circumstantial,  should 
be  deliberately  weighed,  with  great 
care  and  caution,    lb. 


IX.  Insanitt— Evidence  of. 

530.  Where  the  question  to  be  de- 
cided by  the  jury  is  the  sanity  of  a 
prisoner,  both  his  acts  and  declarations 
are  evidence  for  the  purpose  of  ascer- 
taining the  state  of  mind  of  the  actor. 
Lake  v.  People,  1  Park.  Crim.  Cas.  495. 

531.  Where,  on  a  prosecution  for 
murder,  the  defence  set  up  is.  insanity, 
evidence  may  be  given  of  the  acts  and 
declarations  of  the  accused,  as  well  be- 

21 


fore  and  after,  as  at  the  time  of  the 
homicide.    lb. 

532.  But  it  is  not  competent  to  prove 
the  effect  which  the  accused's  conduct 
had  on  the  mind  of  another  person  on 
the  day  before  the  homicide,  nor  the 
acts  nor  declarations  of  the  party  killed, 
then  made,  in  the  absence  of  the  ac- 
cused. The  previously  expressed  opin- 
ion of  the  party  killed,  is  not  admis- 
sible evidence  on  the  question  of  in- 
sanity, nor  would  such  person,  if  living, 
be  allowed  to  testify  such  opinion.   lb. 

533.  If  a  medical  witness  has  heard 
only  a  portion  of  the  testimony  on  which 
the  accused's  counsel  relies  to  establish 
his  defence,  it  is  erroneous  to  allow 
such  witness  to  give  his  opinion  as  to 
the  accused's  sanity,  where  such  opin- 
ion is  founded  on  the  portion  of  the 
testimony  so  heard  by  him.    lb. 

534.  Every  man  is  presumed  to  be 
sane,  till  the  contrary  be  proven.  The 
burthen  of  proof  of  insanity,  to  over- 
come such  presumption,  rejsts  upon  the 
prisoner,    lb. 

535.  On  a  trial  for  murder,  where  the 
defence  of  insanity  is  set  up,  and  is  left 
as  a  questioa  of  doubt  upon  the  evi- 
dence, the  Court  ought  not  to  instruct 
the  jury  that  insanity  has  been  proved. 
State  v.  Stark,  1  Strobh.  479. 

536.  The  jury  must  be  satisfied,  in 
order  to  acquit  a  prisoner  on  the  ground 
of  insanity,  that  he  was  insane  at  the 
time  ,of  the  act,  and  .that  actual  delu- 
sion existed  at  the  time.  Mere  want  of 
memory  is  not  enough.    lb. 

537.  Where  the  homicide  is  proved, 
the  overwhelming  barbarity  of  the  act 
will  not  be  deemed  as  affording  a  pre- 
sumption of  insanity,    lb. 

538.  Insanity,  or  a  fixed  habitual  mad- 
ness, which  is  the  result  of  long-con- 
tinued drunkenness,  will  excuse ;  but 
insanity,  or  a  want  of  reason,  which  is 
the  immediate  result  of  intoxication, 
affords  no  excuse  for  crime.  Cromwell 
v.  State,  1  Martin's  &  Yerg.  147. 

539.  Insanity  is  a  competent  excuse 
in  case  of  murder.  In  general,  insanity 
is  an  excuse  for  the  commission  of  the 
crime,  because  the  party  has  not  the 
possession  of  that  reason  which  in- 
cludes responsibility.  *An  exception  is 
when  the  crime  is  committed  by  a  party 
while  in  a  fit  of  intoxication,  the  law 
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mot  permitting  a  man  to  avail  himself 
of  the  excuse  of  his  own  gross  vice  and 
misconduct  to  shelter  himself  from  the 
legal  consequence  of  such  crime.  But 
the  crime  must  take  place  and  be  the 
immediate  result  of  the  fit  of  intoxica- 
tion, and  while  it  lasts,  and  not  a  re- 
mote consequence  superinduced  by  the 
antecedent  exhaustion  of  the  party, 
arising  from  gross  and  habitual  drunk- 
enness. However  criminal,  in  a  moral 
point  of  view,  such  an  indulgence  is, 
and  however  justly  a  party  may  be  re- 
sponsible for  his  acts  arising  from  it 
to  Almighty  God,  human  tribunals  are 
generally  restricted  from  punishing 
them,  since  they  are  not  the  acts  of  a 
reasonable  being.  U.  States  v.  Drew, 
5  Mason  28., 


X.  CharginGjThe  Jury  in  cases  of  Mur- 
der and  Manslaughter. 

540.  Where,  in  a  case  of  murder,  the 
homicide  is  admitted,  and  the  question 
is,  as  to  what  grade  of  the  offence  the 
defendant  is  guilty,  or  whether  it  is 
justifiable  homicide  ;  it  was  held  to  be 
erroneous  in  the  Court  to  charge  the 
jury,  "that  a  reasonable  doubt  was, 
when  it  was  doubtful  whether  a  homi- 
cide had  been  committed,  and  if  com- 
mitted, whether  the  accused  had  been 
the  slayer.  Davis  v.  the  State,  10  6a. 
101. 

541.  In  case  of  murder,  where  the 
defence  is  justifiable  homicide,  or 
where  the  defence  insists  on  any  infe- 
rior grade  of  homicide  to  that  of  mur- 
der, it  is  the  province  and  duty  of  the 
Court  to  give  to  the  jury  the  defini- 
tion of  each  grade  of  homicide,  as  reg- 
ulated by  the  penal  code,  and  then 
to  submit  to  the  jury  to  find  the  de- 
fendant guilty  of  such  grade  of  the 
offence  as  the  evidence  will  warrant, 
or  to  find  him  not  guilty.  It  was  held 
to  be  erroneous  for  the  Court  to  charge 
the  jury  that  they  must  find  the  de- 
fendant guilty  of  murder,  or  voluntary 
manslaughter,  or  not  guilty ;  thereby 
excluding  from  their  consideration  in- 
voluntary manslaughter.    i&. 

542.  It  is  erroneous  for  the  presid- 
ing judge  to  remind  the  jury  of  the 


existence  of  the  Supreme  Court,  to 
which  the  accused  could  carry  his  case 
up,  if  testimony  offered  in  his  behalf 
had  been  improperly  rejected ;  such 
remark,  however  well-intended,  being 
calculated  to  lessen  their  sense  of  their 
own  responsibility,  and  at  the  same 
time  to  convey  the  idea  that  the  evi- 
dence already  before  them  was  not 
sufficient  to  acquit  the  defendant. 
Monroe  v.  State,  5  Ga.  85. 

54  3.  It  is  not  erroneous  for  the  Court 
to  refuse  to  instruct  the  jury,  that  they, 
in  capital  crimes,  are  judges  of  the 
law,  as  well  as  of  the  fact.  Pierson  v. 
State,  12  Ala.  149. 

544.  The  fact  that  the  prisoner,  after 
the  killing,  wipes  the  knife  with  which 
the  fatal  wound  is  inflicted,  is  not  so  im- 
portant, or  so  insignificant,  as  to  war- 
rant the  prisoner  in  calling  for  the 
charge  that  it  is  not  evidence  of  mur- 
der, or  to  authorize  the  Court  in  in- 
structing the  jury  that  it  was.  It  is  a 
fact  evincing  coolness  and  self-posses- 
sion, and,  as  such,  is  proper  to  be  left 
to  the  jury,  in  connection  with  the 
other  circumstances  of  the  case,  for 
them  to  determine  whether  the  killing 
was  with  malice  aforethought,  or  on 
sudden  heat  and  passion.     lb. 

545.  The  Court,  in  its  instruction  to 
the  jury,  on  a  trial  for  murder,  has  no 
right  to  assume  that  the  name  of  the 
party  murdered  is  stated  correctly  in 
the  indictment,  that  being  a  question 
of  fact  for  the- jury.  The  State  v.  DUr 
lihunty,  18  Miss.  (3  Bennett)  331. 

546.  In  a  case  of  murder,  where  the 
Court  in  charging,  mentioned  that  the 
prisoner's  counsel  had  admitted  that 
"  he  was  guilty  either  of  murder  or 
voluntary  manslaughter,  and  they  must 
find  him  guilty  of  the  latter,7'  and  add- 
ed, that  was  for  the  jury  to  decide, 
and  if  they  were  not  satisfied  of  his 
guilt,  beyond  a  reasonable  doubt;  they 
must  acquit  him.  Held  that  the  effect 
of  this  charge,  taken  as  a  whole,  was 
to  leave  guilt  or  innocence  of  the  pris- 
oner to  the  jury,  to  be  determined  by 
the  evidence.  Anderson  v.  the  State, 
14  6a.  709. 

547.  Where,  on  the' trial  of  an  indict- 
ment for  murder,  there  is  any  doubt  as 
to  the  grade  of  the  offence,  it  is  the 
duty  of  the  Court  clearly  to  define  the 
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several  grades  of  homicide,  and  leave 
it  to  the  jury  to  find  from  the  evidence 
of  what  particular  grade  the  defend- 
ant is  guilty.  Crawford  v.  the  State,  12 
Oa.  142. 

548.  As  to  whether  thet  facts  proved, 
make  out  a  case  of  murder  or  volun- 
tary manslaughter,  it  is  a  question  for 
the  consideration  of  the  jury,  and  the 
Court  will  not  interfere,  except  in  a  clear 
case.  The  State  v.  Peter,  Ga.  Decis. 
(Part  1)  46. 

549.  It  is  the  province  of  the  Court 
to  explain  what  kind  of  killing  con- 
stitutes murder  of  the  first  degree, 
under  the  statute,     lb. 

550.  As  to  whether  an  instrument 
with  which  one  person  has  killed  an- 
other is  a  deadly  weapon,  is  a  matter 
for  the  Court  to  decide  ;  and  if  it  be 
questionable  whether  it  would  proba- 
bly cause  death,  the  jury  should  be  in- 
structed to  find  for  manslaughter  only. 
Com.  v.  Morler,  4  Barr  264. 

551.  It  is  not  necessary  that  the 
judge  should  embrace  involuntary  man- 
slaughter in  his  charge  to  the  jury,  on 
a  trial  for  murder.  Mc  Whirt's  case,  3 
Oratt  549. 

552.  It  is  the  duty  of  the  judge  in  a 
case  of  homicide,  to  explain  the  law 
to  the  jury,  leaving  to  them  the  exclu- 
sive decision  as  to  the  truth  or  false- 
hood of  the  facts  proved.  The  State 
v.  Walker,  2  Tayl.  230. 

553.  It  as  error  on  the  trial  of  a 
defendant,  indicted  for  murder,  to  in- 
struct the  jury  that  they  must  find  him 
guilty  of  murder,  of  voluntary  man- 
slaughter, or  not  guilty.  Davis  v. 
State,  10  Oa.  108. 

554.  It  is  not  error  to  charge  a  jury 
"  to  take  into  consideration  the  man- 
ner by  which,  and  purposes  for  which, 
the  prisoner  had  the  possession  of-  the 
knife  with  which  he  committed  the 
homicide."   Stewar?  v.  State,  1  Ohio  66. 

555.  If,  during  the  quarrel  immedi- 
ately preceding  the  fight  between  the 
prisoner  and  the  person  slain  by  him, 
the  deceased  charged  that  the  prisoner 
had  "  for  some  time  been  mad  at  him," 
and  stated  facts  to  sustain  his  charge, 
but  which  were  denied  at  the  time  by 
the  prisoner;  it  is  the  duly  of  the 
Circuit  Court,  on  the  trial,  to  instruct 
the  jury,  that  the  statement  of  facts 


by  the  deceased,  is  no  evidence  of 
their  truthfulness,  and  that  such  state- 
ment should  only  be  regarded  by  them 
as  part  of  the  res  gestae,  to  show  un- 
der what  circumstances  the  conflict 
between  the  parties  commenced.  Haile 
v.  State,  1  Swan  248. 

556.  The  evidence  was  conflicting, 
as  to  whether  the  deceased  came  to 
his  death  from  the  effects  of  a  wound 
inflicted  by  the  prisoner,  or  from  the 
improper  treatment  of  it  by  the  atr 
tending  physician  in  sewing  it  up. 
The  prisoner's  counsel  requested  the 
Court  to  charge  that  if  the  wound  was 
not  mortal,  and  it  clearly  appeared 
that  the  deceased  came  to  his  death 
from  the  erroneous  treatment,  and  not 
from  the  wound,  they  must  acquit  the 
prisoner.  This  charge  the  Court  gave, 
with  this  qualification,  "  that  if  the  ill 
treatment  relied  on,  was  the  sewing 
up  of  the  wound,  the  defendant  would 
not  be  excused,  if  otherwise  guilty." 
Held  that  the  legal  proposition  assert- 
ed by  the  qualification  to  the  charge, 
was  erroneous.  (Goldthwaite,  J.,  dis- 
senting.)   Parsons  v.  State,  21  Ala.  300. 

557.  It  is  error  in  the  Circuit  Court, 
to  instruct  the  jury  in  a  prosecution 
for  murder,  that  "  if  the  prisoner  and 
the  deceased  engaged  in  a  fight,  neither 
having  a  deadly  weapon  to  be  used  in 
the  conflict,  but,  in  the  progress  of  the 
combat,  the  prisoner's  reason  being 
temporarily  dethroned,  and  acting  upon 
the  passion  thus  aroused,  he  slew  the 
deceased,  the  killing  would  but  be 
manslaughter.""  From  such  language 
as  this  the  jury  may  infer  that  no  sud- 
den heat,  short  of  the  dethronement  of 
reason,  will  mitigate  the  killing  to  man- 
slaughter, and  thus  be  misled.  Haile 
v.  State,  1  Swan's  Rep.  248. 

558.  When  the  Court  charges  the 
jury  that  reason  must  be  dethroned, 
and  that  there  must  be  a  whirlwind  of 
passion  in  order  to  mitigate  a  killing 
to  manslaughter ;  held  that  such  charge 
was  calculated  to  exclude  from  the  jury 
the  possibility  that  a  sane  man,  having 
sense  and  reason,  could,  excited  by 
anger  and  heat  of  blood,  be  guilty  of 
manslaughter.  Young  v~  Statet  11 
Humph.  200. 

559.  The  Court*  on  a  trial  for  murder, 
having  charged  the  jury  as  to  the 
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different  grades  of  homicide,  and  the 
evidence  requisite  to  support  them,  is 
not  bound,  on  the  motion  of  either 
party,  to  repeat  the  same  charge  in 
substance,  though  varied  in  terms, 
where  refusing  to  do  so  could  work  no 
injury  to  the  party  asking  it,  and  com- 
pliance would  only  confuse  the  jury. 
Stanton  v.  State,  8  En?.  31 T. 

560.  As  the  party  who  moves  -an  in* 
stniction  has  the  right  to  have  it  dis- 
tinctly given  or  refused,  in  the  lan- 
guage he  puts  it,  so  he  should  be  bound 
by  his  election  of  the  terms  used  ;  and 
if  an  entire  instruction  asked  for  be 
good  in  part,  and  objectionable  in  part, 
it  is  not  the  duty  of  the  Court  to  sepa- 
rate the  instruction,  and  it  will  not  be 
error  if  the  entire  instruction  be  over- 
ruled,   lb. 

561.  Abstract  instructions  should  not 
be  given  ;  and  where  the  prisoner  asks 
an  instruction  which  would  be  less 
favorable  to  him  than  one  given 
by  the  Court,  though  it  may  be  law, 
yet  he  cannot  complain  at  its  refusal. 
lb. 

563.  If,  on  the  trial  of  a  slave  for  a 
capital  offence,  the  counsel  for  the 
prisoner  does  not  ask  the  Court  to  give 
to.  a  mulatto  witness  introduced  on  the 
part  of  the  State,  the  charge  required 
by  the  act  of  Assembly,  Rev.  Stat.  ch. 
Ill,  8  51,  advantage  cannot  afterwards 
be  taken  of  the  omission  of  the  judge 
to  make  such  charge.  State  v.  Stewart, 
9  Iredell  342. 

563.  Whether  such  a  charge  was  or 
was  not  given  cannot  appear  upon  the 
record,  unless  placed  there  by  the  ex- 
ceptions of  one  or  the  other  party.    lb. 

564.  Where  a  prisoner  on  his  trial 
upon  an  indictment  for  murder  offers 
no  proof  of  a  necessity  to  take  the  life 
of  the  person  killed,  or  of  an  attempt  to 
decline  or  discontinue  the  combat,  or 
of  an  inability  to  do  so,  he  is  not  en- 
titled to  ask  the  Court  to  charge  the 
jury  that  although  the  prisoner  was 
mistaken  in  believing  there  was  reason- 
able ground  to  apprehend  a  design  on 
the  part  of  the  deceased  to  do  him  some 
great  personal  injury,  and  that  there 
was  imminent  danger  of  such  design 
being  accomplished;  yet  that  he  was 
justified  in  killing  the  deceased  if  he 
believed  himself  to  be  in  such  danger. 


PirMullett,   J.    People  v.   Shorter,   4 
Barb.  460. 

565.  The  prisoner,  in  such  a  case, 
has  no  right  to  ask  the  opinion  of  the 
judge  upon  a  mere  hypothetical  propo- 
sition,   lb.     # 

566.  In  an  indictment  for  homicide, 
it  is  the  province  and  duty  of  the  Court 
to  inform  the  jury  upon  the  supposition 
of  the  truth  of  the  facts,  as  agreed  on, 
or  found  by  the  jury.  State  v.  HUdreth, 
9  Iredell  429. 

567.  Where  the  prisoner  prayed  for 
instructions,  only  on  the  ground  that 
the  deceased  did  intend  to  kill  him,  and 
not  on  the  ground  of  a  reasonable 
belief  on  his  part  tljat  the  deceased  did 
so  intend,  the  Court  did  not  err  in 
omitting  to  instruct  the  jury  on  the 
latter  point.  State  v.  Scott,  4  Iredell 
409. 

568.  Where  the  Court  was  asked  to 
instruct  the  jury,  "  that  if  they  believed 
the  deceased  had  taken  the  horse  of  the 
accused,  and  was  riding  him  off  beyond 
the  reach  of  probable  re-capture,  and 
that  the  accused,  after  having  re- 
peatedly hailed  him,  slew  the  tres- 
passer, he  is  not  guilty  of  murder ; n 
held  that  the  charge  was  erroneous, 
and  that  if,  under  such  circumstances, 
the  killing  was  with  a  deadly  weapon, 
it  would  be  murder.  McDaniel  v.  State, 
8  Smedes  &  Marsh.  401. 

569.  Where,  on  a  prosecution  for 
murder,  the  evidence  was  circumstan- 
tial, and  the  judge  instructed  the  jury 
that  fair  character  was  important  to 
the  prisoner,  and  that  they  were  to 
inquire,  "  why  it  was  that  eke  had  given 
no  evidence  of  her  general  character  ? n 
held  that  such  instruction  suggested 
the  inference  that  her  character  was 
bad,-  and  was  erroneous.  Bodine  v. 
People,  1  Denio  281. 

570.  Where,  on  the  trial  of  an  indict- 
ment for  murder,  there  was  evidence 
that  a  murder  had  been  committed,  and 
that  the  house  in  which  the  dead  body 
was,  had  afterwards  been  set  on  fire, 
under  such  circumstances  as  to  raise  a 
suspicion  that  the  same  was  done  by 
the  perpetrator  of  the  murder,  to  con- 
ceal that  offence,  and  the  evidence  left 
it  uncertain  whether  the  accused  was 
in  the  vicinity  of  the  house  when  the 
fire  was  set,  and  the  Court  charged  the 
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jury  that  if  tbe  prisoner  might  have 
been  at  the  scene  of  the  fire,  "  the  <mua 
was  cast  upon  her  to  get  rid  of  the 
suspicion  that  thus  attached  to  her," 
and  that  she  was  bound  to  show  where 
she  was  at  the  time  of  the  fire  ;  held 
erroneous,    lb.         *      % 

571.  It  is  not  error  \n  the  judge  to 
tell  the  jury,  on  the  trial  of  an  indict- 
ment for  murder,  that  "  if  they  believed 
from  the  evidence  that  the  prisoner 
had  malice  against  the  deceased  on 
the  morning  of  the  day  when  the  killing 
occurred,  and  there  was  no  evidence 
that  such  malice  was  abandoned,  even 
if  the  prisoner  accidentally  fell  in  with 
the  deceased,  the  question  of  roan- 
slaughter  could  not  arise,  as  the  malice 
would  exclude  provocation,"  it  being 
clear,  from  the  context  of  the  charge, 
that  the  malice  spoken  of  was  thepurpose 
to  kill  or  do  great  bodily  harm  to  the 
deceased.     State  v.  Tilly,  3  Iredell  424. 

572.  A  charge,  "  that  although,  in 
general,  mere  words  might  not  be  suffi- 
cient provocation  to  reduce  the  crime 
of  murder  to  manslaughter,  yet  the 
jury  were  the  judges  whether  the  prov- 
ocation, if  more  than  by  mere  words, 
was  sufficient,"  should  be  refused,  as 
calculated  to  mislead  the  jury.  1st. 
Because  it  leads  them  to  infer  that 
mere  word*  may,  in  some  cases,  thus  re- 
duce the  offence.  2d.  Because  it  as- 
sumes that  it  is  not  the  province  of  the 
Court,  but  of  the  jury,  to  pass  upon  the 
legal  sufficiency  of  the  provocation. 
3d.  Because,  there  being  uncontra- 
dicted evidence  of  express  malice,  no 
degree  of  provocation  could  extenuate 
the  offence,  and  the  charge,  in  that 
view  of  the  case,  was  inapplicable  to 
the  facts.      Felix  v.  State,  18  Ala.  720. 

573.  Where  the  judge,  in  charging 
the  jury  upon  the  subject  of  presump- 
tive evidence,  in  a  capital  case,  stated 
that  there  were  three  grades,  to  wit : 
slight,  probable,  and  violent ;  that  tbe 
jury  was  not  to  consider  the  first  at  all, 
but  that  they  might  act  upon  the  two 
others*  though  the  'testimony  must  be 
such  a*  to  satisfy  them  beyond  a  rear 
sonable  doubt  of  the  guilt  of  the  pris- 
oner; and  further,  that  the  circum- 
stances must  be  as  clear  and  as  strong 
aa  to  the  testimony  of  one  credible 
and  respectable  witness ;  it  was  held 


that  taking  the  whole  charge  together, 
there  was  nothing  in  it  of  which  the 
prisoner  had  a  right  to  complain.  State 
v.  Swink,  2  Dev.  &  Batt.  & 

574.  In  an  indictment  for  murder,  the 
presiding  judge  instructed  the  jury  in 
the  following  words  :  "  If  you  find  the 
defendant  guilty  of  manslaughter,  it 
must  be  of  voluntary  manslaughter. 
Your  verdict  must  find  the  defendant 
guilty  of  murder,  of  voluntary  man- 
slaughter, or  not  guilty  ;  held  that  the 
charge  was  erroneous.  Holder  v.  State, 
5Ga.R.441. 

575.  On  the  trial  of  an  indictment 
for  murder,  where  there  is  no  pretence 
that  the  accused  killed  tbe  deceased ' 
while  engaged  in  a  riot,  or  other  mis- 
demeanor, not  amounting  to  a  felony, 
by  misadventure,  but  that  death  en- 
sued in  consequence  of  an  intentional 
violence  upon  the  person  of  the.  de- 
ceased, whether  the  accused  intended 
to  kill  or  not,  he  is  not  entitled  to 
have  the  jury  instructed  that  they  can- 
not convict  of  murder,  if  they  should 
come  to  the  conclusion  that  the  mortal 
wound  was  inflicted  in  committing,  or 
attempting  to  commit,  an  offence, 
which  of  itself  is  of  an  inferior  grade 
to  felony.  People  v.  Rector,  \9  Wend- 
569. 

576.  Where  the  Court  instructed  the 
jury,  that  if  homicide  be  committed  in 
a  sudden  heat,  by  the  use  of  a  deadly 
weapon,  no  provocation  given  by  mere 
words,,  will  reduce  the  killing  to  man- 
slaughter :  that  "  the  question  should 
never  be,  was  there  anger  merely  ?  but 
was  there  legal  provocation  to  such 
anger  V9  that  the  use  of  a  dangerous 
weapon  under  a  provocation  by  words 
only,  or  under  no  provocation,  was  al- 
ways evidence  of  malice  aforethought ; 
that  to  constitute  malice  aforethought, 
it  was  only  necessary  that  there  should 
be  formed  a  design  to  kill,  and  that 
such  design  might  be  conceived  at  the 
moment  the  fatal  stroke  was  given,  as 
well  as  a  long  time  before  ;  that  mal- 
ice aforethought  means  the  intention 
to  kill;  and  that  when  such  means  are 
used  as  are  likely  to  produce  death, 
the  legal  presumption  is  that  death  is 
intended ;  held  that  the  instruction 
was*  proper.  Beauchamp  v.  State,  6 
Blackf,  29ft. 
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577.  Where  the  counsel  for  the  pris- 
oner asked  the  Court  'to  charge  the 
jury,  "  that  unless  the  jury  find  from 
the  evidence,  that  Boles,  with  a  premed- 
itated design,  or  in  some  act  danger- 
ous to  others,  evincing  a  depraved 
mind,  regardless  of  human  life,  killed 
Donahoo,  they  cannot  find  a  verdict 
of  guilty  for  murder  f  held  that 
the  charge  asked  by  the  counsel  of 
the  prisoner  was  intended  to  show 
what  was  necessary  to  constitute 
the  crime  of  murder;  that  it  was 
couched  in  the  language  of  the  stat- 
ute, and  was  improperly  refused.  Boles 
v.  State,  9  Smed.  &  Marsh.  284. 

578.  On  a  trial  for  murder,  it  is  ma- 
terial to  instruct  the  jury  what,  under 
the  law,  constituted  murder.  Watson 
v.  State,  5  Mo.  497. 

579.  Where  tie  Court  charged,  in  a 
case  of  murder,  that  every  homicide  is 
presumed  to  be  committed  with  malice 
aforethought,  and  it  devolves  upon  the 
prisoner  to  prove  the  circumstances 
which  excuse  the  act ;  held  that  this 
charge  is  too  broad  and  unrestricted. 
It  contains  only  a  part  of  the  rule,  as 
usually  stated  in  the  books,  and  omits 
the  important  addition  "unless  they 
arise  out  of  the  evidence  produced 
against  him.71  Mc Daniel  v.  State,  8 
Smedes  &  Marsh.  401. 

/>80.  Under  the  Revised  Statutes  of 
New  York,  declaring  the  killing  of  a 
human  being  to  be  murder,  when  done 
from  a  "  premeditated  design"  to  cause 
the  death  of  the  person  killed,  it  is  er- 
roneous for  the  Court  to  charge  the 
jury,  that  the  act  must  be  murder,  if 
the  intent  to  kill  was  formed  at  the  in- 
stant of  striking  the  fatal  blow.  Sul- 
livan v.  the  People,  1  Parker's  Crim. 
Eep.  847. 

581.  Where,  on  a  prosecution  for  mur- 
der, it  appeared  that  the  accused  and 
the  deceased  had  been  engaged  in  a 
fight  or  scuffle  in  the  public  highway, 
and  the  accused,  after  knocking  down 
the  deceased,  took  from  the  stone  wall 
a  large  stone,  and  with  both  hands 
threw  it  upon  the  head  of  the  deceased, 
so  as  to  break  in  his  skull,  and  cause 
his  death,  and  the  presiding  judge 
charged  the  jury,  that  if  they  believed 
the  deceased  came  to  his  death  by  a 
the  stone  thrown  against 


him,  the  case  was  capable  of  being  re* 
garded  as  a  case  of  murder,  under  the 
second  subdivision  of  the  section  defin- 
ing murder  ;  the  charge  was  held  to  be 
erroneous,  and  a  new  trial  was  grant- 
ed. The  People  v.  Johnson,  1  Parker's 
Crim.  Rep.  291. 

582.  It  was  in  evidence  that  the  de- 
ceased came  to  his  death  by  means  of 
a  discharge,  by  the  accused,  of  a  shot- 
gun, loaded  with  shot  between  the  size 
of  squirrel-shot  and  small-sized  buck- 
shot, commonly  known  as  duck-shot. 
Upon  this  evidence  the  Court  was  de- 
sired to  charge  the  jury,  "  that  if  they 
believed,  from  the  evidence,  that  the 
deceased  came  to  his  death  by  means 
of  the  shot  aforesaid,  and  not  by  one 
leaden  bullet,  discharged  from  said 
shot-gun  as  alleged  in  the  bill  of  in- 
dictment, they  must  find  a  verdict  for 
the  accused."  This  charge  the  Court 
refused,  but  charged  the  jury,  "that 
the  said  proof  was  sufficient  to  sustain 
the  said  bill  as  alleged  in  the  indict- 
ment f  held  that  the  charge  requested 
was  properly  refused.  Goodwyn  ▼. 
State,  4  Smedes  &  Marsh.  R.  520. 


XI.  Malice. 

583.  Thp  legal  meaning  of  malice 
aforethought,  in  cases  of  homicide,  is 
not  limited  to  homicide  committed  in 
cold  blood,  with  settled  design  and 
premeditation,  but  applies  to  all  cases 
of  homicide,  however  sudden  the  occa- 
sion, where  the  act  is  done  with  such 
cruel  circumstances  as  are  ordinary 
symptoms  of  a  wicked,  depraved,  and 
malignant  spirit.  U.  States  v.  Cornell, 
2  Mason  91. 

584.  Malice  may  be  inferred  from 
the  nature  of  the  instrument  and  from 
the  want  of  legal  provocation  ;  and 
the  temper  of  the  prisoner  cannot  be 
inquired  into.  lb.  State  v.  Lipsen,  & 
Dev.  485. 

585.  Malice,  and  a  design  to  kill,  are 
essential  ingredients  in  the  crime  of 
murder,  in  either  degree,  while  the 
first  ingredient  is  altogether  excluded 
from  the  crime  of  manslaughter ;  the 
intention  or  design  to  kill  is  also  ex- 
cluded from  the  crime  of  manslaughter 
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where  the  death  results  from  an  un- 
lawful act,  designed  to  effect  another 
object ;  but  if  there  arise  a  sudden 
quarrel,  and  one,  under  great  provoca- 
tion, instantly  kill  another  intention- 
ally, it  would  be  manslaughter.  State 
v.  Turner,  Wright  20. 

586.  Malice  is  the  dictate  of  a  wick- 
ed, depraved  and  malignant  heart.  It 
is  not  necessary  that  the  malignity 
should  be  confined  to  a  particular  ill- 
will  towards  the  person  injured ;  it  is 
evidenced  by  any  act  which  springs 
from  a  wicked  and  corrupt  motive,  at- 
tended by  circumstances  indicating  a 
heart  regardless  of  social  duty  and 
bent  on  mischief,    lb. 

587.  Malice  is  said  to  be  express 
where  the  cruel  act  is  done  with  a  se- 
date and  deliberate  mind — with  settled 
and  formed  purpose.  This  kind  of 
malice  is  generally  evidenced  by  the 
circumstances  preceding  and  attending 
the  transaction  complained  of,  as  by 
threats,  menaces,  former  grudges,  lying 
in  wait,  concerted  schemes  to  do  injury, 
or  by  an  unusual  degree  of  cruelty 
attending  the  act.    lb. 

588.  Malice  is  implied  where  the 
killing  is  sudden,  without  any  or  great 
provocation  ;  and,  also,  where  the  act 
done  necessarily  shows  a  depraved 
heart,  as  the  giving  of  poison.    lb. 

589.  If  the  act  of  a  person  which 
produces  the  death  of  another,  be  at- 
tended with  such  circumstances  as  are 
the  ordinary  symptoms  of  a  wicked, 
depraved,  and  malignant  spirit,  the 
law,  from  these  circumstances,  will 
imply  malice,  without  reference  to 
what  was  passing  in  the  person's  mind 
at  the  time  he  committed  the  act.  State 
v.  Smith  2  Strobh.  77. 

590.  There  is  a  plain  distinction  be- 
tween express  and  implied  malice  ;  the 
one  is  characterized  by  a  sedate,  delib- 
erate intention  and  formed  design,  ev- 
idenced by  external  circumstances  ;  the 
other  is  the   offspring  of  sudden  im- 

Sulse.    Anthony  v.  State,  13  Smedes  & 
[arsh.  263. 


XII.  Presumption  in  oases  of  Murder,  &c. 

591.  Where,  on  the  trial  of  a  hom- 
icide, malice  was  inferred  from  all  the 


circumstances  of  the  killing,  and  the 
prisoner  then  put  in  evidence  to  some 
extent  rebutting  this  presumption  ;  it 
was  held  that  the  State  could  then 
prove  express  malice.  Bird  v.  State, 
14  Geo.  43. 

592.  Where  the  act  of  killing  is 
committed  deliberately,  and  is  likely  to 
be  accompanied  with  dangerous  con- 
sequences, the  nialice  requisite  to  con- 
stitute murder  will  be  presumed,  for 
the  law  infers  that  the  natural  or  prob- 
able effects  of  any  act  deliberately 
done,  were  intended  by  its  actor.  Com. 
v.  Drew,  4  Mass.  391. 

593.  Where  death  does  not  occur  with- 
in a  year  and  a  day  after  a  wound  is  in- 
flicted, the  presumption  is  that  death 
proceeded  from  some,  other  cause.  State 
v.  OrreU,  1  Dev.  139. 

594.  Every  unlawful  killing  is  pre- 
sumed to  be  murder,  unless  the  con- 
trary is  shown  ;  drunkenness  does  not 
incapacitate  one  from  forming  a  pre- 
meditated, design  to  commit  murder. 
State  v.  McFaU,  Addis.  255. 

595.  The  presumption  is,  that  all 
homicide  occurs  with  malice.  State  v. 
Town,  Wright  75. 

(  596.  The.  name  of  the  person  as- 
saulted lays  no  foundation  for  a  pre- 
sumption that  he  was  a  free  white  per- 
son, neither  does  the  circumstance  that 
he.  was  a  witness  in  the  case  against 
the  slave,  nor  that  he  was  foreman  in 
a  mechanics'  shop.  Elijah  v.  State,  1 1 
Hump.  455. 

597.  Where  one  wilfully  poisons 
another,  from  such  deliberate  act  the 
law  presumes  malice,  though  no  par- 
ticular enmity  can  be  proved.  Ann  v. 
State,  11  Humph.  150. 

598.  But  this  presumption  may  be 
displaced  in  a  case  of  death  from  poi- 
son, as  in  other  cases,  by  direct  proof, 
or  by  the  circumstances  of  the  partic- 
ular case.    lb. 

599.  Where  the  existence  of  delib- 
erate malice  in  the  slayer  is  once  ascer- 
tained, its  continuance  down  to  the 
perpetration  of  the  meditated  act  must 
be  presumed,  until  there  is  evidence  to 
repel  it ;  there  must  be  some  evidence 
to  show  that  the  wicked  purpose  had 
been  abandoned.  State  v.  Johnson,  1 
Iredell  354. 

300.  Although  a  person  may  not  go 
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in  search  of  or  lie  in  wait  for  another 
whom  he  kills,  yet  if  he  has  formed 
the  purpose  to  kill  him,  and  within  a 
short  time  after  forming  and  avowing 
such  purpose,  he,  duly  armed,  meets  the 
other  by  chance,  whether  in  public  or 
in  secret,  and  slays  him  immediately, 
there  is  a  presumption  that  he  did  it 
on  the  previous  purpose  and  grudge, 
if  there  be  no  evidence  of  a  change  of 
purpose.     State  v.  Tilly,  3  Iredell  424. 

601.  Homicide  is  presumed  malicious 
until  it  appears  to  the  contrary ;  and 
whether  justifiable  or  excusable  upon 
the  facts,  as  an  act  of  war  or  self-de- 
fence, &c,  is  a  question  for  the  jury  to 
pass  upon.  People  v.  McLeod,  1  Hill 
371. 

602.  The  killing  being  proved,  mal- 
ice is  presumed,  and  the  onus  of  ex- 
culpation rests  on  the  prisoner.  Mitch- 
ell v.  State,  5  Yerg.  340. 

603.  The  fact  of  killing  being  proved, 
the  law  presumes  it  was  malicious,  and 
imposes  on  the  defendant  the  necessity 
of  proving  matter  in  alleviation,  or  that 
it  was  a  less  offence.    lb. 

604.  The  burden  of  proof  is  upon 
the  prosecutor  ;  ail  the  presumptions 
of  law,  independent  of  evidence,  are  in 
favor  of  innocence  ;  and  every  person 
is  presumed  to  be  innocent  until  he  is 
proved  guilty.  Com.  v.  Webster,  6 
Gush.  295. 

606.  The  law  presumes  every  indi- 
vidual innocent  of  crime,  and  requires 
proof  to  satisfy  the  minds  of  the  jury 
that  a  defendant  is  guilty  before  they 
are  warranted  in  pronouncing  him  guil- 
ty. State  v.  Twrner,  Wright  20  ;  Com.  v. 
f        Webster,  5  Cush.  295. 

606.  Where  the  fact  of  killing,  with 
.  all  its  attendant  circumstances,  is  clear- 
ly proved,  and  the  testimony  either 
shows  express  malice,  or  that  there  was 
no  malice  at  all,  there  is  no  room  for 
presumption.  McDanids  v.  State,  8 
Smed.  &  Marsh.  401. 

607.  But  in  cases  where  the  killing  is 
proved,  and  no  accompanying  circum- 
stances appear  in  the  evidence,  the  law 
presumes  the  killing  was  done  mali- 
ciously, lb.  So  where  the  killing  is 
proved,  and  the  circumstances  attend- 
ing it  are  shown,  though  no  express 
malice  may  appear  from  the  proof,  it 
may  be  presumed,  from- some  attending 


fact ;  as  if  a  deadly  weapon  were  used, 
the  law  presumes  malice.    lb. 

608.  So  if  there  be  circumstances  of 
barbarity  and  cruelty,  the  law  pre- 
sumes malice,  lb.  These  presumptions 
of  law,  if  unopposed,  may  amount  to 
full  proof  of  the  fact.  They  stand  un- 
til the  contrary  is  proved,  or  until  such 
facts  are  proved  as  are  sufficient  to 
raise  a  contrary  and  stronger  presump- 
tion,   lb. 

609.  From  the  presumptions  of  law, 
and  the  whole  evidence  in  the  cause, 
as  well  for  the  State  as  for  the  accused, 
the  jury  must  make  up  their  verdict. 
lb.  f 

610.  In  every  charge  of  murder,  the 
rule  is,  that  where  the  fact  6f  killing  is 
established,  the  law  presumes  the  kill- 
ing founded  in  malice  aforethought, 
until  the  contrary  is  made  to  appear  ; 
therefore,  the  circumstances  relied  upon 
by  way  of  justification,  excuse,  or  alle- 
viation,  if  they  do  not  arise  out  of  the 
proof  for  the  prosecution,  must  be  in- 
troduced and  proven  on  behalf  of  the 
accused,  or  he  is  held  guilty  of  murder. 
State  v.  Turner,  Wright  20. 

611.  The  presumption  of  the  English 
rule  should  be  carried  no  further  under 
our  law  and  practice,  than  to  raise, 
from  the  fact  of  killing,  the  presump- 
tion of  murder  in  the  second  degree,  if 
there  be  no  explanatory  circumstances 
in  the  evidence  introduced  by  the  State, 
and  none  are  proven  by  the  prisoner. 
lb. 


XIII.   The  Verdict  in  Cases  of  Mur- 
der, Ac. 

612.  The  general  rule  is,  where  ac- 
cusation includes  an  offence  of  inferior 
degree,  the  jury  may  discharge  the  de- 
fendant of  the  higher  crime,  and  con- 
vict him  of  the  less  atrocious.  State  v. 
Gaffney,  Rice  431. 

613.  In  North  Carolina,  where  one  is 
convicted  of  murder,  the  entry  of  the 
verdict  should  be,  guilty  of  felony  and 
murder,  in  the  manner  and  form  as  he 
stands  charged,  Ac. ;  but  where  the 
jury  thus  render  their  verdict,  and  the 
entry  was  guilty  in  manner  and  form  as 
charged,  the  finding  was  held  good,  and 
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the  prisoner  not  entitled  to  his  clergy. 
The  State  v.  Upton,  1  Dev.  518. 

614.  In  Michigan,  on  the  trial  of  an 
indictment  for  murder  generally,  as  at 
Common  Law,  the  prisoner  may  be 
found  guilty  of  murder  in  the  second 
degree,  nnder  the  Rev.  Statute.  People 
v.  Doe,  1  Manning  461. 

615.  In  Pennsylvania,  where  an  in- 
dictment is  found  for  murder,  a  verdict 
of  manslaughter  is  good,  and  is  to  be 
interpreted  as  voluntary  manslaughter. 
Com.  v.  Galie,  7  S.  &  R.  423.  Under 
such  indictment,  where  one  is  found 
guilty  of  involuntary  manslaughter,  he 
is  held  guilty  of  misdemeanor  merely, 
under  the  8th  section  of  the  act  of  22d 
April,  1794.     lb. 

616.  On  an  indictment  for  murder,  a 
doubt  must  be  serious  and  substantial, 
in  order  to  warrant  an  acquittal,  and 
not  the  mere  possibility  of  a  doubt. 
Com.  v.  Harmon,  A  Barr  269. 

617.  In  Indiana,  a  verdict  of  guilty 
of  manslaughter  must  affix  the  punish- 
ment, otherwise  it  will  be  bad.  Dias 
v.  State,  7  Blackf.  20. 

618.  On  an  indictment  for  murder,  it 
was  not  intended  that  the  jury  must  re- 
turn a  verdict  of  not  guilty,  as  to  the 
murder,  before  the  return  x>f  guilty  of 
manslaughter:  but  that  a  prisoner 
might  be  found  guilty  of  manslaughter, 
although  indicted  for  murder,  and  not 
manslaughter.  Brooks  v.  State,  8 
Humph.  25. 

619.  By  the  Common  Law,  there  are 
several  classes  of  criminal  cases,  where 
the  accused  may  be  acquitted  of  the 
crime  charged,  but  found  guilty  of  an 
inferior  degree  of  the  same  offence  ; 
as  in  the  case  of  murder,  burglary, 
grand  larceny,  and  assault  and  battery. 
Kimg  v.  State,  5  How*  Miss.  780. 

620.  The  statute  found  in  How.  & 
Hutch.  Code,  p.  126,  sec.  22,  in  having 
created  several  new  degrees  of  oflfenoes, 
it  was  reasonable  and  proper  that  the 
provisions  contained  in  the  said  22d 
section  should  have  been  made  ;  and 
the  rule  there  laid  down,  merely  carries 
out,  extends,  and  recognizes  the  rules 
and  principles  of  the  old  law,  and 
adapts  them  to  the  new  grades  of  of* 
fence  created,  for  the  first  time,  by  the 
provisions  of  the  new  Criminal  Code, 
passed  in  1888.    The  language  of  the 


22d  section  is  general,  "  upon  an  indict- 
ment for  any  offence,  consisting  of  dif- 
ferent degrees,  and  the  jury  may  find 
the  accused  not  guilty  of  the  offence  in 
the  degree  charged  in  the  indictment* 
and  may  find  such  accused  person  guil- 
ty of  any  degree  of  such  offence  infe- 
rior, charged  in  the  indictment,  or  of  an 
attempt  to  commit  such  an  offence.  lb. 

621.  Where  it  is  not  shown  with 
what  weapon  the  fatal  blow  was  in- 
flicted ;  in  a  case  so  serious,  the  Court 
should  see  that  all  such  matters  as  go 
to  affect  the  life  of  the  prisoner,  should 
not  only  be  directly  found,  but  should 
negative  the  possibility  of  the  death 
having  proceeded  from  any  other  cause. 
Short  v.  State,  7  Yerg.  513. 

622.  There  is  no  such  immediate  con- 
nection between  the  weapon  the  pris- 
oner had  and  held  in  his  hand,  and  the 
blow  struck,  which  produced  the  death, 
as  makes  it  certain  that  the  blow  was 
with  the  weapon.  The  certainty  re- 
quired, must  be  certainty  to  every  in- 
tent,   lb. 

623.  On  an  indictment  for  murder, 
committed  by  means  of  poison,  the  jury 
may  find  the  accused  guilty  of  mnrder 
in  the  second  degree  ;  and  the  Court, 
upon  such  conviction,  will  inflict  the 
punishment  prescribed  by  the  law  for 
the  latter  offence.  State  v.  Dawd,  19 
Conn.  388. 

624.  It  teem  th&t,  in  all  cases  of  mur- 
der, the  decree  of  criminality  must  be 
found  as  a  matter  of  fact ;  and  without 
an  express  finding  of  murder  in  the 
first  degree,  the  Court  would  not  be 
warranted  in  inflicting  the  punishment 
prescribed  by  law  for  that  offence.    lb. 

625.  A  verdict  of  a  jury  finding  a 
party  put  upon  his  trial  for  murder, 
guilty  of  manslaughter  in  the  third  de- 
gree, must,  of  necessity,  operate  as  an 
acquittal  of  every  crime  of  a  higher 
grade  of  which  he  might  have  been 
convicted  under  the  indictment  upon 
which  the  issue  was  made,  otherwise 
the  party,  after  undergoing  the  sen- 
tence for  manslaughter,  might  be  put 
upon  his  trial  for  the  charge  of  murder, 
which  would  thus  be  only  postponed, 
and  not  decided  by  the  verdict  of  man- 
slaughter. Huitv.  State,  3  Cushman  818. 

626.  'Hie  jury  in  such  case,  in  con- 
templation of  law,  render  two  verdicts, 
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one  acquitting  the  accused  of  the  high- 
er crime  charged  in  the  indictment; 
the  other,  finding  him  guilty  of  an  in- 
ferior crime.  They  must  first  deter- 
mine his  guilt  or  innocence  upon  the 
charge  made  by  the  indictment,  before 
proceeding  to  consider  whether  he  is 
guilty  of  an  inferior  crime.  The  ver- 
dict of  manslaughter  is  as  much  an  ac- 
quittal of  the  charge  of  murder,  as  a 
verdict  pronouncing  his  entire  inno- 
cence would  be,  for  the  effect  of  both 
is  to  exempt  him  from  the  penalty  of 
the  law  for  such  crime.    lb. 

627.  An  indictment  is  defective  in 
substance,  when  the  Court  cannot  pro- 
nounce the  proper  sentence  of  the  law 
upon  a  verdict,  finding  the  accused 
guilty.  In  such  case  the  judgment  is 
arrested,  and  the  party,  according  to 
the  authorities,  remanded  for  another 
indictment.  While  this  may  be  the 
law  and  the  universal  practice  of  the 
courts  upon  a  verdict  of  guilty,  it  by 
no  means  follows  that  either  the  law  or 
practice  ought  to  be  the  same  upon  a 
verdict  of  not  guilty,    lb. 

628.  One  weapon  may  be  charged  in 
the  bill  of  indictment,  and  another 
proved  to  a  jury  as  the  instrument  of 
the  death  ;  and  this,  where  the  jury 
are  satisfied  of  the  malice,  will  author- 
ize a  general  verdict  of  guilty.  Short 
v.  State,  7  Yerg.  513. 

629.  Where  the  finding  is  special, 
the  jury  should,  they  doubting  of  the 
malice,  show  to  the  Court  what  kind 
of  weapon  was  then  and  there  used  to 
produce  the  killing,  otherwise  the  Court 
cannot  imply  the  malice,    lb. 

630.  Where  the  finding  of  the  jury 
negatived  the  intent  as  charged  in  the 
indictment,  that  intent  was  averred 
to  be  "  to  kill  and  murder,"  the  intent 
found  by  the  jury  was  "to  commit 
manslaughter,"  another  and  distinct 
felony  from  that  charged.  Held  that 
the  variance  is  therefore  fatal,  and  the 
judgment  must  be  arrested.  Mormon 
v.  State,  24  Miss.  55. 

631.  It  is  no  objection  to  the  verdict 
that  it  is  written  on  the  envelope  of  the 
indictment,  on  which  no  part  of  the 
indictment  is  written,  but  which  is  en- 
dorsed with'  the  title  of  the  case,  and 
the  finding  of  the  grand  jury  where 
there  is  no  charge]  that  the  indictment 


thus  endorsed  is  not  the  same  on  which 
the  prisoner  was  tried.  State  v.  Cheat- 
wood,  2  Hill  S.  C.  459. 

632.  Though  in  the  indictment  it  be 
averred  that  the  assault  was  commit- 
ted with  malice  aforethought,  yet  the 
jury  may  convict  if  the  proof  satisfies 
them  the  assault  was  committed  with 
intent  maliciously  and  purposely  to 
kill,  although  they  should  find  it  was 
made  without  malice  aforethought. 
Sharp  v.  State,  19  Ohio  319. 

633.  In  South  Carolina,  where  the 
indictment  was  under  the  act  of  1821, 
for  the  murder  of  a  slave,  and  the  jury 
found  a  verdict  of  manslaughter,  on 
motion,  in  arrest  of  judgment,  the  Court 
held  that  punishment  could  be  awarded 
under  the  act,  overruling  the  decision 
on  the  same  point  in  Raines9  case,  3 
McC.  533.  State  v.  Fleming,  2  Strob. 
464. 

634.  Upon  the  indictment  of  a  slave 
for  the  murder  of  a  white  man,  a  find- 
ing by  the  jury  that  the  prisoner  is 
"guilty  of  voluntary  manslaughter," 
is  sufficient  to  authorize  the  Court  to 
sentence  the  slave  to  the  punishment 
of  death.    State  v.  Stephen,  15  Ala.  534. 

635.  The  crime  of  murder  being  divid- 
ed by  the  penal  code  into  two  grades 
with  different  punishments,  it  is  neces- 
sary, on  the  conviction  of  a  prisoner  for 
that  offence,  that  the  verdict  of  the 
jury  should  ascertain  the  degree,  other- 
wise no  judgment  can  be  pronounced 
upon  it.  That  the  murder  was  com- 
mitted by  means  of  poison  can  make 
no  difference.  Oliver  v.  State,  17  Ala. 
587. 

636.  The  verdict  of  "killing  in  sud- 
den heat  and  passion,"  establishes  that 
there  was  a  killing,  that  although  there 
was  no  malice,  there  was  also  no  suffi- 
cient excuse  ;  just  as  a  verdict  of 
manslaughter  has  the  same  effect  in 
indictments  for  murder.  State  v.  Gaff- 
ney,  Rice  431. 

631.  When  the  jury  find  the  defend- 
ant guilty  of  manslaughter,  it  negatives 
the  idea  that  he  was  guilty  of  murder, 
and  it  is  clearly  competent  for  the  jury- 
to  find  the  defendant  guilty  of  the 
lesser  offence  of  manslaughter,  on  an 
indictment  for  murder,  without  any 
count  therein  for  manslaughter.  Rey- 
nolds v.  State,  1  Kelly  222. 
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638.  Where  the  defendant  was  in- 
dicted for  murder  of  a  slave,  and  the 
jury  found  him  "not  guilty  of  murder, 
but  killing  on  sudden  heat  and  passion ;" 
held  that  the  conviction  was  good. 
State  v.  Gaffney,  Rice  431. 

639.  Where  the  bill  of  indictment  is 
drawn  without  any  specification  as  to 
the  degree  of  murder  intended  to  be 
charged,  and  that  the  verdict  of  the 
jury  is  in  general  terms,  that  the  pris- 
oner is  guilty  in  manner  and  form  as 
charged  in  the  bill  of  indictment,  with- 
out specifying  that  he  is  guilty  of 
murder  in  the  first  or  second  degree  ; 
held  to  be  erroneous,  under  the  act  of 
1829,  c.  23,  §  3,  which  enacts  "  that 
the  jpry  before  whom  any  person  in- 
dicted for  murder  shall  be  tried,  shall, 
if  they  find  such  person  guilty  thereof, 
ascertain  in  their  verdict  whether  it 
be  murder  in  the  first  or  second  degree." 
McPherson  v.  State,  9  Yerg.  279. 

640.  Where  the  verdict  of  the  jury 
was  in  these  words  :  "  Wo  find  the 
prisoner,  Samuel  Yancey,  guilty  of 
murder,"  and  it  appeared  that  the 
words  "Samuel  Yancey"  were  inter- 
lined after  the  verdict  was  returned 
into  Court,  some  days  after,  by  order 
of  the  Court ;  held  that  the  amendment 
was  irregular,  but  did  not  vitiate  the 
verdict.  State  v.  Yancey,  3  Brevard's 
R.  142. 

641.  On  an  indictment  for  murder, 
the  jury  may  find  the  defendant  guilty 
of  manslaughter,  the  14th  sec.  of  the 
9th  ch.  of  the  act  concerning  crimes 
and  punishments  has  not  altered  the 
Common  Law  rules,  so  far,  at  least,  as 
this  offence  is  concerned  ;  quere,  how 
far  this  section  will  affect  indictments 
for  arson,  burglary,  forgery,  &c. ;  will 
it  enable  the  prosecutor,  on  an  indict- 
ment for  one  degree  of  either  of  these 
offences,  contrary  to  the  settled  rules 
of  the  criminal  law,  to  convict  defend- 
ant of  another  degree  totally  dissimi- 
lar in  its  character  ?  Watson  v.  State, 
*  Mo.  R.  491. 

642.  Upon  the  trial  of  an  indictment 
for  murder  in  the  first  degree,  a  verdict 
that  the  jury  find  the  prisoner  "  guilty 
in  manner  and  form  as  he  stands 
charged  in  the  indictment/*  is  suffi- 
cient ;  the  1st  section  of  the  1th  arti- 
cle of  the  act  concerning  "practice 


and  proceedings  in  criminal  cases," 
making  it  the  duty  of  the  jury,  "  if  they 
convict  the  defendant,  to  specify  in 
their  verdict  of  what  degree  of  the 
offence  they  find  the  defendant  guilty." 
R.  S.  1835,  p.  493.  McGee  v.  State,  8 
Mo.  Rep.  495. 


XIV.  Judgment  and  Sentence — Record 
— Place  of  Trial — Miscellaneous. 

643.  The  Court,  in  its  discretion,  will 
respite  the  execution  of  so  much  of  the 
judgment  in  manslaughter  as  relates 
to  burning  in  the  hand  and  imprison- 
ment, that  the  party  may  be  enabled  to 
avail  himself  of  the  constitutional  right 
of  soliciting  a  pardon.    Allen  v.  State, 

1  Martin  &  Yerg.  294. 

644.  In  North  Carolina,  a  person  con- 
victed of  manslaughter  may  be  burned 
in  the  hand,  and  also  imprisoned  for 
anytime  not  exceeding  one  year.  The 
statutes  of  4  Henry  7,  c.  13  and  18, 
Eliz.  c.  7,  not  being  altered  in  this  re- 
spect by  the  act  of  1816  (1  Rev.  Stat, 
c.  34,  §§  26  and  27  ).  State  v.  Henderson, 

2  Dev.  &  Batt.  Rep.  543. 

645.  The  judgment  of  death  can  only 
be  satisfied  by  actual  execution  or  a 
pardon;  and  when  the  sentence  of  death 
was  not  executed  in  consequence  of  the 
death  of  sheriff,  the  Court  assigned  an- 
other day  for  the  execution.  State  v. 
Kitchens,  2  Hill's  S.  C.  612. 

646.  In  North  Carolina,  the  act  of 
1191,  §  3,  relative  to  the  murder  of 
slaves,  is  not  sufficiently  certain  to  au- 
thorize a  court  to  pass  judgment  of 
death  upon  the  prisoner  convicted  un- 
der it.     The  State  v.  Boon,  1  Tayl.  246. 

647.  Under  the  Pennsylvania  Act  of 
April  22d,  1794,  §§  10  and  11,  where  one 
is  convicted  of  voluntary  manslaughter, 
he  cannot  be  sentenced  to  solitary  con- 
finement in  solitary  cells,  on  low  and 
coarse  diet.  White  v.  Commonwealth,  I 
S.  A  R.  139. 

648.  In  South  Carolina,  judgment 
cannot  be  rendered  on  a  verdict  of 
guilty  of  manslaughter  on  an  indict- 
ment for  killing  a  slave  in  sudden  heat 
and  passion,  contrary  to  the  act  of  1821. 
State  v.  Ranks,  3  McCord  533. 

649.  Where  a  witness  testified,  on 
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the  trial  of  an  indictment  for  murder, 
that  on  the  evening  preceding  the  al- 
leged murder  the  prisoner  was  at  a 
certain  house,  and  said  that  be  was 
going  thence  to  B.'s ;  and  other  wit* 
nesses  testified  that  he  came  home  that 
evening  at  about  eight  o'clock.  After 
the  evidence  was  closed  on  both  sides, 
one  of  the  jurors,  addressing  the  public 
prosecutor,  said,  we  must  have  B.  here, 
and  you  must  bring  him  here  ;  and  the 
next  morning,  the  cause  being  still  on 
trial,  the  same  juror  made  application 
to  the  Court  publicly  to  the  same  ef- 
fect. The  prisoner  being  found  guilty, 
and  a  motion  in  arrest  of  judgment 
being  made  on  the  ground  of  these 
facts,  it  was  held  that  they  were  suffi- 
cient.    State  v.  Waihms,  9  Conn.  41. 

650.  Where  A,  was  indicted  for  mur- 
der in  the  first  degree,  and  the  jury 
found  him  guilty,  and  judgment  was 
rendered  on  the  verdict;  before  the  day 
named  for  his  execution  ha  made  his 
escape,  and  was  afterwards  retaken  by 
the  sheriff,  and  kept  in  custody  until 
the  next  term  of  Court,  when  he  was 
brought  into  Court,  and  the  fact  of 
his  escape  having  been,  made  known, 
the  Court  awarded  execution  against 
him  on  the  former  judgment ;  held  that 
this  was  proper.  Bland  v.  the  State,  2 
Carter  (Ind.)  608. 

651.  The  sentence  of  the  Court,  upon 
the  verdict  of  manslaughter,  is  of  itself 
a  complete  acquittal  of  all  higher 
crimes  of  which  the  party  might  have 
been  convicted  under  the.  indictment. 
Hurt  v.  State,  25  Miss.  378,  .... 

652.  It  must  appear  in  crimes  of  mur- 
der that  the  accused  was  present  dur- 
ing his  trial,  or  it  will  be  error.  The 
presence  of  the  prisoner  cannot  be  in- 
ferred, but  must  appear  affirmatively 
on  the  record.  Scaggsv.  the  State,  % 
Smed.  &  Marsh,  R.  122. 

653.  Where  the  jury,  on  a  trial  for 
homicide,  state  that  the  prisoner  at  the 
bar  is  guilty,  and  the  clerk,  in  record- 
ing the  verdict,  calls  him  the  prisoner 
at  the  bar,  this  is  sufficient  evidence 
from  the  record  to  show  that  the  pris- 
oner was  actually  in  court  when  the 
verdict  was  rendered.  State  v.  CoUins, 
8  Iredell  407. 

654.  In  an  indictment  for  murder  in 
the  first  degree,  the  record  should  show 


that  the  prisoner  was  present  in  court 
when  he  was  sentenced  to  be  executed, 
and  that  the  question  was  put  to  him, 
whether  he  had  anything  to  say  why- 
sentence  of  death  should  not  be  pro- 
nounced upon  him.  ffarnten  v.  the 
Commomwealth,  16  Penn.  State  B.  (4 
Harris)  129. 

665.  Where  the  record  of  an  indict- 
ment for  murder  set  forth  the  indict- 
ment, the  answer  of  the  prisoner  to  the 
inquiry  how  he  would  acquit  himself, 
the  reply  of  the  Attorney-General,  the 
order  for  a  jury  to  come,  and  then  pro- 
ceed, "  and  afterwards  in  the  said  case, 
State  v.  Thomas  H.  Christmas,  indict- 
ment murder,  the  following  jury  being 
sworn  and  impanelled,  to  wit,  Ac, 
who  say  that  the  prisoner,  Thomas  H. 
Christmas,  is  guilty  of  the  felony  and 
murder  in  manner  and  form  as  charged 
in  the  bill  <}f  indictment  f  it  was  held 
that  the  record  showed,  if  not  in  ex- 
press terms,  yet  by  necessary  implica- 
tion and  with  requisite  certainty,  that 
the  jury  was  sworn  to  try  the  truth  of 
the  matters  charged  in  the  indictment. 
State  v.  Christmas,  4  Dev.  &  Batt.  410. 

656.  The  record  shows  that  the  pris- 
oner was  indicted  in  the  Vigo  Circuit 
Court  for  the  murder  of  George  Mick- 
elberry;  that  he  pleaded  there  "not 
guilty ;"  that  he  procured  a  change  of 
venue  for  his  trial  upon  that  indictment 
to  the  Parke  Circuit  Court ;  that  the 
clerk  of  the  former  court  handed  over 
the  papers,  and  among  them  the  indict- 
ment (which  is  spread  upon  the  record), 
to  the  clerk  of  the  latter  court,  in  which 
they  were  filed ;  and  that  the  prisoner 
was  placed  upon  his  trial  in  that  court 
for  the  murder  of  George  Mickelberry 
upon  the  plea  of  unot  guilty  ■,  there- 
tofore entered  in  that  behalf."  No  ob- 
jection was  made  by  the  prisoner  to  the 
indictment  upon  which  he  was  tried. 
It  was  held  that  enough  was  found  to 
establish  the  identity  of  the  indictment 
in  the  statement  in  the  record,  that  the 
indictment  which  was  recorded  in  the 
Parke  Circuit  Court,  and  upon  which 
the  prisoner  was  tried,  is  the  one  which 
was  transferred  among  the  papers  of  the 
cause.  Beauchampc  v.  State,  6  Blackf. 
299. 

657.  The  A.  A.  1793  (1  F.  39a,  5  Stat 
So.  Ca.  231)  providing  in  case  of  mortal 
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injury  inflicted  in  one  county  or  dis- 
trict, and  death  ensuing  in  another,  that 
the  trial  shall  be  had  where  the  death 
occurred,  extends  to  the  case  of  homi- 
cide of  one  slave  by  another.  Matthews 
v.  Loomer,  I  Cheeres'  Rep.  106. 

658.  In  Virginia,  where  a  person  is 
stabbed,  and  die  of  his  wounds  in  an- 
other State,  the  accused  cannot  be  tried 
for  the  murder  in  any  county  in  Vir- 
ginia, but  he  may  be  tried  for  the  stab- 
bing in  the  county  where  the  blow  was 
inflicted.  Commonwealth  v.  Linton,  2 
Virg.  Cas.  205. 

659.  Where  one  is  examined  by  the 
examining  court  forfeloniouslystabbing 
another,  and  remanded  for  trial  for  that 
offence,  and  the  party  stabbed  after- 
wards die,  it  is  held  that  the  accused 
cannot  be  indicted  for  murder  without 
an  examination  for  the  murder.    lb. 

660.  Where  a  mortal  blow  is  struck 
in  one  county  and  death  takes  place 
therefrom  in  another,  the  offender  may 
be  prosecuted  and  tried  in  the  latter. 
Nash  v.  the  State,  2  Green  (Iowa)  286. 

661.  Where  one  was  indicted  and 
convicted  for  the  crime  of  murder,  in 
the  Circuit  Court,  and  the  judgment  of 
the  Circuit  Court  was  reversed,  and  a 
new  trial  was  awarded,  and  after  the 
said  conviction  the  Legislature  re- 
pealed the  law  defining  the  offence  and 
fixing  the  punishment  for  manslaugh- 
ter, by  confinement  in  the  penitentiary 
for  not  more  than  three  years,  and 
passed  another  law  making  the  punish- 
ment confinement  in  the  penitentiary 
for  not  more  than  eight  years,  and 
without  any-saving  clause  as  to  of- 
fences previously  committed,  and  a 
new  indictment  was  preferred  for  a 
manslaughter  committed  since  the  pas- 
sage of  this  law,  though  in  fact  for  the 
same  act  of  killing,  and  the  defendant, 
with  a  full  knowledge  of  all  the  facts, 
on  being  arraigned,  pleaded  "  guilty  " 
and  was  sentenced  to  a  confinement  of 
seven  years  in  the  penitentiary  ;  held 
that  as  the  conviction  appeared  to  have 
been  the  result  of  a  voluntary  contract, 
on  the  part  of  the  defendant,  the  Court 
was  not  disposed  to  disturb  it.  Sellers 
v.  State,  1  Oilman's  R.  183. 

662.  Whether  on  the  trial  of  an  in- 
dictment for  homicide,  the  weapon  al- 
leged to  have  been  used  is  a  deadly 


weapon  or  not,  is  a  question  for  the 
Court,  not  for  the  jury.  State  v.  Collins, 
8  Iredell  401. 

663.  Where  an  entry  is  endorsed  on 
an  inquisition  of  murder,  taken  by  a 
coroner,  purporting  to  be  the  examina- 
tion of  witnesses,  it  will  not  be  recog- 
nized as  duly  taken  under  the  statute, 
if  it  have  not  a  jurat  or  certificate  of 
the  coroner  that  the  witnesses  were 
sworn,  and  if  it  be  not  shown  to  be  in  the 
hand-writing  of  the  coroner,  or  taken 
under  his  direction,  and  that  the  wit- 
nesses were  in  fact  sworn,  and  that  their 
testimony  is  stated  truly.      People  v. 

White,  22  Wend.  167. 

664.  It  is  a  well-understood  rule  of 
law,  where  a  general  felonious  inten- 
tion is  sufficient  to  constitute  the  of- 
fence, that  it  is  no  ground  of  excuse, 
where  a  party  who  intended  to  com- 
mit one  felony,  has  committed  another. 
Morgan  v.  State,  13  S.  &  M.  242. 

665.  Where  the  defendant  by  leave  of 
the  Court  withdraws  his  plea  of  not 
guilty,  heretofore  pleaded,  and  now 
pleads  that  he  is  not  guilty  of  murder 
in  the  first  or  second  degree,  or  invol- 
untary manslaughter,  but  confesses 
that  he  is  guilty  of  voluntary  man- 
slaughter, this  admission  of  the  felon- 
ious slaying  is  to  be  referred  to  the 
charge  as  made  in  the  bill  of  indictment, 
and  considered  as  a  confession  of  the 
homicide,  in  the  county  where  the  in- 
dictment iB  laid  *  this  plea  confesses 
everything  but  the  intent,  and  under 
it  no  proof  was  really  necessary  but 
such  as  showed  that  the  killing  was 
done  wilfully,  deliberately,  premedi- 
tatedly  and  maliciously,  or  that  it  was 
done  with  malice  aforethought,  without 
circumstances  of  justification  or  ex- 
cuse. '  Hines  v.  State,  9  Humph.  720. 

666.  Where,  on  the  trial  of  an  indict- 
ment for  murder,  the  facts  proved  show 
on  the  part  of  the  prisoner  a  deep  and 
settled  hatred  towards  the  deceased, 
mixed  up  with  a  recent  combat,  the 
difficulty  is  to  assign  the  homicide  to 
its  proper  cause,  to  decide  whether  it 
was  committed  under  the  sole  influence 
of  passion  justly  excited,  or  whether  it 
was  the  carrying  into  effect  of  a  set- 
tled and  deliberate  purpose.  State  v. 
Ford,  1  Spears  146. 

667.  In  such  case  there  is  no  rule, 
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and  can  be  none,  other  than  the  jury 
must  draw  their  conclusions  from  all 
the  facts  of  the  case,  relying  upon 
legal  presumptions,  so  far  as  these  are 
applicable  to  the  case.    lb. 

668.  Upon  a  question  of  life  or  death, 
when  there  is  any  reasonable  doubt  in* 
regard  to  the  matter,  the  humane  prin- 
ciple of  the  law  is,  that  the  defendant 
is  entitled  to  the  benefit  of  that  doubt. 
Davis  v.  State,  10  Ga.  108. 

669.  Pregnancy  may  be  pleaded  by  a 
woman  after  conviction,  before  sentence 
of  death  is  passed  upon  her,  which  shall 
be  tried  by  a  jury  of  matrons.  State  v. 
Arden,  1  Bay  437. 

610.  In  Virginia,  where  there  is  a 
change  of  venue  from  the  county  of  R. 
to  that  of  W.,  a  plea  that  the  murder 
was  committed  in  R.,  and  that  therefore 
the  court  of  W.  has  no  jurisdiction,  is 
not  good  on  demurrer.  Vance  v.  Com- 
monwealth, 2  Virg.  Cas.  162. 

611.  Where  two  prisoners  were  in- 
dicted together  for  murder,  but  were 
tried  seperately,  one  was  convicted  of 
manslaughter,  and  the  other  of  murder ; 
the  Court  refused  the  motion  of  the  lat- 
ter for  arrest  of  judgment,  as  he  had 
been  indicted  as  a  principal  in  both 
counts  of  the  indictment,  and  the  jury 
were  to  pass  upon  the  malicious  in- 
tent and  on  the  degree  of  guilt  in  the 
parties,  and  to  apply  the  evidence  to 
the  different  counts,  as  they  thought 
proper.  State  v.  Arden,  1  Bay  481. 

672.  In  Virginia,  an  examining 
court  has  no  authority  to  acquit  a  per- 
son charged  before  them  with  murder, 
of  the  murder  with  which  he  so  stands 
charged,  and  to  remand  him  to  be  tried 
for  manslaughter  only ;  and  if  it  makes 
such  discrimination,  the  prisoner  will 
not  be  thereby  discharged,  but  may  be 
indicted  for  murder  in  the  Superior 
Court.  Commonwealth  v.  Mayers,  1  Vir. 
Cas.  188;  vide,  also,  SorrelTs  case,  1  Vir. 
Cas.  253  ;  and  Bailey's  case,  1  Vir.  Cas. 
258. 

673.  Where  a  prisoner  was  indicted 
for  murder,  and  the  endorsement  on  the 
bill  was,  "Indictment for  felony,  found 
November  term,  1848,  a  true  bill,"  and 
the  person  was  found  guilty  of  mur- 
der, and  after  the  jury  had  been  charg- 
ed and  had  retired,  they  sent  for  a 
copy  of  the  judge's  charge,  which  was 


send  to  them,  with  one  word  left  out 
in  the  copy,  which  had  been  inserted 
in  the  original  on  motion  of  the  pris- 
oner's counsel ;  held  that  it  did'  not  ap- 
pear from  the  record  that  the  prisoner 
had  been  indicted  for  murder,  as  the 
presentment  signed  by  the  foreman  of 
the  grand  jury  was  for  a  felony  ;  that 
the  whole  trial  ought  to  have  been  had 
in  public  before  the  prisoner,  and  that 
the  sending  in  of  the  judge's  charge,  by 
an  imperfect  copy,  was  therefore  erro- 
neous. Holton  v.  the  State,  2  Florida 
476. 

674.  In  cases  of  shipwreck,  and  ex- 
treme peril,  where  there  is  an  absolute 
necessity  that  a  part  should  be  sacri- 
ficed in  order  to  save  the  remainder,  it 
is  necessary  that  a  decision  by  lot 
should  be  resorted  to,  unless  the  peril 
is  so  sudden  and  overwhelming  as  to 
leave  no  chance  of  means,  and  no  mo- 
ment for  deliberation.  J7.  S.  v.  Holmes, 
Wallace,  Jr.  1. 

675.  Where  one  was  indicted  for 
murder,  and  found  guilty  of  man- 
slaughter, and  the  indictment  was  af- 
terwards quashed,  and  the  statute  of 
limitations  had  become  a  bar  to  an  in- 
dictment for  manslaughter  ;  held  that 
the  prisoner  must  be  discharged.  Camp- 
bell v.  State,  23  Ala.  44. 

676.  Where,  on  a  trial  for  murder, 
there  has  been  an  improper  separation 
of  the  jury  during  the  trial,  the  pris- 
oner, if  found  guilty,  has  right  to  the 
benefit  of  the  presumption  that  the  ir- 
regularity has  been  prejudicial  to  him, 
and  the  onus  is  upon  the  State  to  show, 
beyond  a  reasonable  doubt,  that  the 
defendant  has  sustained  no  injury  by 
reason  of  the  separation.  Monroe  v. 
State,  5  6a.  85. 

677.  It  is  the  duty  of  the  jury,  after 
they  retire,  to  confer  together  touching 
the  guilt  or  innocence  of  the  prisoner  ; 
and  secret  consultations  by  two  or 
more  persons  at  a  time,  in  separate 
groups,  and  out  of  the  presence  and 
hearing  of  their  fellows,  is  held  to  be 
improper.  lb. 

678.  After  a  verdict  of  guilty  and 
judgment  reversed  on  account  of  error 
in  the  proceedings,  the  prisoner  is  not 
protected  from  a  second  trial  before  a 
jury,  by  the  provision  of  the  bill  of 
rights,  that  "the  accused  shall  not  be 
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twice  put  in  jeopardy  for  the  same  of- 
fence."    Sutdiff  v.  State,  18  Ohio  469. 

679.  The  original  papers  and  tran- 
script from  the  journal  entries,  both  of 
the  Supreme  Court  and  Common  Pleas, 
are  admissible  in  evidence  as  the  record, 
when  they  have  not  been  carried  into 
the  record  book.  lb. 

680.  The  plea  of  not  guilty,  upon  the 
record,  is  not  reached  by  the  judgment 
of  reversal.  lb. 

681.  Though  the  plea  remain  upon 
the  record,  it  is  not  error  to  inquire  by 
a  jury  whether  the  prisoner  stands 
mute  obstinately,  and  to  cause  the  plea 
of  not  guilty  to  be  entered  without  his 
consent,  lb. 

682.  It  is  not  error  to  omit  giving 
notice  to  the  prisoner's  counsel,  that 
he  may  be  present  when  the  verdict  is 
to  be  delivered  by  the  jury.  lb. 


INDICTMENT. 

L  Indictment  at  Common  Law.   Its  re- 
quisite?, Ac. 
II.  Indictment  for  Statutory  Offences. 
.  m.  Sufficiency  of  Indictment    Misnomer 
and  Name. 
IV.  Caption. 

V.  Verdict  on  the  trial  of  Indictments. 
VI.  Proof  necessary  to  support  an  Indict- 
ment 
Vn.  Quashing  the  Indictment. 
VIII.  Record  on  the  trial  of  Indictments. 
IX.  What  Offenoes  are  Indictable. 
X.  Pleading  to  the  Indictment 
XI.  Competency  of  Evidence  on  the  trial 

of  an  Indictment 
XII.  Change  of  Venue  on  the  trial  of  Indict- 
ments. 

XIII.  Arresting  Judgment 

XIV.  JfiseeUftneous. 


I.  Indictment  at  Common  Law — Its  Re- 
quisites, Ac. 

1.  Offences  of  the  same  character, 
though  differing  in  degree,  may  be 
united  in  the  same  indictment,  and  the 
prisoner  tried  on  both  at  the  same 
time,  and  on  the  trial  he  may  be  con- 
victed on  the  one  and  not  upon  the 
other  ;  as  murder  and  manslaughter  ; 
forging  a  check,  and  for  publishing  it, 


knowing  it  to  be  false.     Baker  v.  State, 
4  Ark.  58. 

2.  So  burglary  and  larceny  may  be 
joined  in  the  same  indictment,  under 
different  counts,     lb. 

3.  So,  also,  a  count  for  a  burglarious 
entry,  with  intent  to  steal  the  goods  of 
A.,  and  stealing  them,  and  a  count  for 
a  burglarious  entry  with  intent  to 
steal  the  goods  of  another  person,  and 
a  third  count  might  be  added,  charg- 
ing the  breaking  and  en^ry  with  in- 
tent to  kill  or  murder.     lb. 

4.  The  introduction  of  several  counts, 
which  merely  describe  the  same  trans- 
action in  different  ways,  gives  the  pub- 
lic prosecutor  greater  latitude  in  proof, 
bo  as  to  avoid  a  variance,  for  if  not 
sufficient  to  sustain  one  count  it  might 
another,  and  no  objection  could  be 
taken  either  on  demurer  or  by  motion 
on  arrest.  But  every  separate  count 
should  charge  the  defendant  as  if  he 
had  committed  a  distinct  offence,  be- 
cause it  is  upon  the  principle  of  the 
joinder  of  offences  that  the  joinder  of 
counts  is  admitted,    lb. 

5.  The  law  is  now  well  settled  that 
different  offences  may  be  charged  in 
the  same  indictment,  if  the  offences 
are  subject  to  the  same  punishment 
lb. 

6.  In  cases  of  felony  where  two  or 
more  distinct  and  separate  offences  are 
contained  .in  the  same  indictment,  the 
Court  in  its  discretion  may  quash  the 
indictment  or  compel  the  prosecutor  to 
elect  upon  which  charge  he  will  pro- 
ceed,   lb. 

7.  In  point  of  law,  it  is  no  objection 
that  two  or  more  offences  upon  which 
the  same  or  a  similar  judgment  may 
be  given,  are  contained  in  different 
counts  of  the  same  indictment.    lb. 

8.  It  is  every  day's  practice  to  charge 
offences  in  different  ways  in  the  same 
indictment,  for  the  purpose  of  meeting 
the  evidence  as  it  may  come  out  on 
the  trial.  Each  of  the  counts  on  the 
face  of  the  indictment,  purports  to  be 
for  a  distinct  and  separate  offence,  and 
the  iury  very  frequently  find  a  general 
verdict  on  all  the  counts,  although  only 
one  offence  is  proved,    lb. 

9.  If  the  different  counts  are  insert- 
ed in  good  faith  for  the  purpose  of 
meeting  a  single  charge,  the  Court 
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will  not  even  compel  the  prosecutor  to 
elect ;  and  where  punishment  is  fine 
and  imprisonment,  the  prosecutor  is 
permitted  to  join  and  try  several  dis- 
tinct offences  in  the  same  indictment. 
lb 

10.  Two  counts  for  maiming  and 
shooting  at  with  intent  to  kill,  may  be 
united  and  tried  in  the  same  indict- 
ment    lb. 

11.  The  same  principles  are  sustain- 
ed in  the  following  cases :  State  v. 
Flye,  26  Maine  312  ;   People  v.  Austin, 

I  Parker's  Crim.  154  ;  State  v.  Pater- 
ton,  1  W.  &  M.  305  ;  Commonwealth  v. 
Manson,  2  Ashmead  131  ;  McGregg  v. 
State,  4  Blackf.  101 ;  State  v.  Coleman, 

5  Porter  32  ;   Wash  v.  State,  14  Smedes 

6  Marsh.  120  ;  People  v.  Baker,  3  Hill 
159  ;  State  v.  Hogan,  Charlton  414. 

12.  To  constitute  a  valid  indictment, 
it  must  be  found  by  a  competent  grand 
jury.     State  v.  Brown,  5  Eng.  78. 

13.  In  Tennessee,  a  bill  of  indictment 
was  preferred  against  the  defendant 
for  an  assault  with  intent  to  commit 
murder  in  the  first  degree,  under  the 
52d  section  of  the  penal  code.  The  in- 
dictment contained  but  a  single  count ; 
the  finding  of  the  grand  jury  on  said 
bill  of  indictment  was  as  follows  :  A 
true  bill  as  to  the  assault  and  battery, 
not  a  true  bill  as  to  the  felonious  in- 
tent. Held  that  the  indictment  was 
bad.     State  v.  Wilhite,  11  Humph.  602. 

14.  A  plea  in  abatement  which  avers 
simply  that  at  the  time  of  pleading  the 
names  of  the  jurors  do  not  appear  by 
any  list,  &c,  is  not  a  valid  objection 
to  the  indictment ;  the  list  directed  to 
be  kept,  may  have  been  lost  or  de- 
stroyed by  some  casualty,  after  the  jury 
was  constituted  and  the  indictment 
found.  The  omission  to  preserve  it, 
would  not  go  to  the  validity  of  an  in- 
dictment found  by  a  competent  grand 
jury,  constituted  conformably  to  law. 
Sayle  v.  State,  8  Texas  R.  120. 

15.  Where  an  indictment  against  a 
defendant  charges  that  the  defendant 

II  feloniously,  maliciously,  voluntarily, 
and  of  purpose  (with  intention,  in 
committing  said  act,  to  maim,  disfigure, 
disable,  or  kill),  did  break,  &c.,w  the 
jaw-bone  of  another  ;  held  that  the 
indictment  was  defective  by  reason  of 
omitting  the  averment  that  the  defend- 


ant did  disable,  &c.     Com.  v.  Lester, 
2  Virg.  Cas.  198. 

16.  And  where  an  indictment  for 
mayhem,  in  such  case,  concludes  contra 
formam  statuti,  the  indictment  will 
not  be  good  for  a  mayhem,  at  Common 
Law,  because  a  mayhem  at  Common 
Law,  with  one  exception,  is  no  felony. 
lb, 

17.  When  an  act  becomes  criminal 
only  under  certain  circumstances  de- 
fined bv  law,  an  indictment  for  such 
act  without  averment  of  the  existence 
of  those  circumstances,  would  be  bad. 
Com.  v.  Clark,  2  Ashm.  105. 

18.  When  the  record  of  the  appoint- 
ment of  the  foreman  of  a  grand  jury 
gives  his  name. in  full,  his  endorsement 
by  the  initial  letter  of  his  first  name, 
will  not  be  a  material  variance.  State 
v.  Collins,  3  Dev.  lit. 

19.  Where  an  indictment  does  not 
allege  the  year  to  be  "  the  year  of  our 
Lord,"  it  is  fatal.  Whiteside  v.  People, 
Breese  4. 

20.  Under  an  act  of  incorporation  of 
a  turnpike  road  and  bridge  company, 
the  offence  of  neglecting  to  repair  is 
set  forth  with  sufficient  certainty  by 
reciting  the  substance  of  the  statute 
imposing  the  duty  to  repair,  averring 
the  company  to  be  in  existence  as  a 
body  corporate,  and  that  they  have 
erected  gates,  and  exacted  toll,  with- 
out formally  alleging  the  road  to  have 
foeen  made  and  completed ;  that  the 
defendant  was  a  director,  that  he  had 
notice  of  the  road  being  out  of  repair, 
and  had  been  guilty  of  a  neglect  of 
duty  in  the  premises.  Kane  v.  People, 
8  Wend.  203. 

21.  Although  two  statutes  are  set  forth 
in  the  indictment,  it  is  not  necessary  to 
allege  the  offence  to  have  been  com- 
mitted contra  formam  statutorum,  where 
it  is  wholly  created  by  one  of  the  stat- 
utes, and  the  second  merely  makes 
some  alterations  in  the  first,  without 
affecting  the  offence,     lb. 

22.  A  count  in  an  indictment  charg- 
ing a  party  with  neglect  of  duty  as  a 
director  of  a  road  and  bridge  company, 
after  the  company  had  been  formed 
into  two  distinct  companies,  vie.,  a 
road  and  bridge  company,  is  bad  ;  but 
if  there  be  also  a  count  charging  him 
as  a  director  of  the  road  company,  and 
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there  be  a  general  verdict  of  guilty, 
judgment  may  be  rendered  upon  the 
last  count.  The  law  in  criminal  cases 
varying  from  civil  cases  in  this  par- 
ticular,    lb. 

23.  It  cannot  be  objected  in  error, 
that  two  or  more  offences  of  the  same 
nature,  upon  which  the  same  or  similar 
judgment  may  be  given,  are  contained 
in  different  counts  of  the  same  in- 
dictment ;  nor  can  such  objection  be 
urged  either  on  demurrer  or  in  arrest. 
lb. 

24.  Where  an  indictment  charges  the 
defendant  with  maliciously  destroying, 
&c,  and  maliciously  causing  certain 
property  to  be  destroyed,  it  is  not  liable 
to  objection  for  the  reason  that  it  al- 
leges two  distinct  offences.  Stale  v. 
Runs,  5  Blackf.  314. 

25.  A  figure  omitted  cannot  be  sup- 
plied in  an  indictment.  State  v.  Street, 
1  Taylor  158. 

26.  The  time  when  an  offence  was 
committed  need  not  be  averred  in  an 
indictment,  except  when  it  is  a  con- 
stituent part  of  the  offence.  State  v. 
Sam,  2  Dev.  567. 

27.  The  15th  section  of  the  act  "reg- 
ulating juries,,,  approved  4th  of  May, 
1846,  which  requires  the  foreman  of  the 
grand  jury  "  to  endorse  on  the  back  of 
each  presentment  or  indictment,  the 
name  or  names  of  the  witnesses  for  the 
prosecution,  upon  whose  evidence  the 
presentment  or  indictment  was  found, 
certifying  thereto  as  foreman,"  is  mere- 
ly directory.  Such  endorsement  is  not 
a  constituent  part  of  the  indictment,  or 
of  the  finding  of  the  grand  jury,  and  is 
not  essential  to  its  validity.  Steele  v. 
the  State,  1  Texas  R.  142. 

28.  Where  the  words  "  then  and  there 
being  found,"  were  omitted  in  an  in- 
dictment charging  the  prisoners  with 
force,  Ac,  on  a  certain  day  and  year, 
and  particular  place,  with  feloniously, 
&c.,  taking  a  slave,  being  the  property 

.  of  A.  B.,  the  indictment  was  held  good. 
State  v.  Sparrow,  2  Taylor  93. 

29.  In  the  State  of  North  Carolina, 
where  an  indictment  concludes,  "  and 
the  jurors,"  the  word  "  so"  being  omit- 
ted ;  it  is  good.  State  v.  Moses,  2  Dev. 
452. 

30.  It  is  not  necessary  that  an  indict- 
ment should  show  on  its  face  when  it 

22 


was    presented   by  the    g*and   jury. 
Haught  v.  Com.,  2  Virg.  Cas.  3. 

31.  In  an  indictment,  the  place  where 
the  offence  was  committed  must  be 
charged  in  the  body  of  the  indictment: 
it  is  not  sufficient  to  charge  it  in  the  mar- 
gin only.     State  v.  Cook,  1  Mo.  547. 

32.  An  indictment  is  well  laid  which 
charges  that  N.  obtained  bills  by  pre- 
tending he  had  slaves,  which  he  sold 
for  said  bills,  when  in  fact  he  had  no 
slaves.     State  v.  Newell,  1  Mo.  248. 

33.  In  an  indictment  where  a  libel  is 
charged  to  have  been  published  of  and 
concerning  the  prosecutrix  J.  C,  de- 
scribing her  as  the  only  daughter  of 
the  widow  R. ;  held  that  it  was  un- 
necessary to  state  in  the  inuendo  that 
she  was  an  only  daughter.  State  v.  Per- 
rin,  1  Const.  R.  446. 

34.  An  indictment  for  conspiring  to- 
gether to  manufacture  a  base  composi- 
tion resembling  genuine  indigo  of  the 
best  quality,  with  a  fraudulent  intent 
that  the  same  should  be  exposed  to 
sale  and  sold  at  public  auction,  will  be 
good,  though  no  sale  should  be  shown. 
Com.  v.  Judd,  2  Mass.  329. 

35.  An  indictment  for  neglecting  to 
repair  a  highway,  must  so  charge  the 
offence  as  to  leave  no  doubt  in  what 
town  the  aforesaid  road  lies,  or  else  the 
indictment  cannot  be  sustained.  Com. 
v.  the  Inhabitants,  fa,  8  Pick.  463. 

36.  An  indictment  for  a  libel  must 
state  the  exact  words  of  the  libel.  Com. 
v.  Sweney,  10  Serg.  &  Rawle  173. 

37.  Where  an  indictment  against  the 
surveyor  of  a  public  road  gave  a  de- 
scription of  the  road,  but  omitted  to 
name  the  surveyor ;  held  to  be  bad  on 
demurrer.     Snider1  s  case,  2  Leigh  744. 

88.  Where  the  defendant  is  charged 
in  an  indictment  with  committing  an 
offence  with  "  divers  other  persons,  to 
wit,  to  the  number  of  five,"  and  the  in- 
dictment omits  to  state  that  the  five 
others  are  unknown,  and  omits  to  set 
forth  their  names  ;  held  that  the  indict- 
ment was  bad,  and  this  would  be  so, 
admitting  that  the  prisoner  had  plead- 
ed guilty  to  a  true  indictment  found 
against  him  by  the  grand  jury.  State 
v.  O Donald,  1  McCord  532. 

39.  Where  the  indictment,  in  one 
count,  charges  two  distinct  substantive 
offences,  shop-breaking  and  larceny,  it 
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was  held  «ot  to  be  double.     Com.  v. 
Tuck,  20  Pick.  356. 

40.  In  civil  actions,  duplicity  is  cured 
by  general  demurrer,  or  by  pleading 
over ;  and  in  criminal  cases  it  is  ex- 
tremely doubtful  whether  it  can  be 
taken  advantage  of  in  arrest  or  error. 
lb. 

41.  There  is  no  law  in  the  State  of 
Mississippi,  which  requires  the  signa- 
ture of  the  district  attorney  to  an  in- 
dictment. The  Common  Law  does  not ; 
and  if  there  be  no  statute  which  does, 
then  it  is  not  required  at  all.  An  indict- 
ment derives  its  validity  by  the  en- 
dorsement of  the  grand  jury,  "  A  true 
bill,"  over  the  signature  of  their  fore- 
man. Keithler  v.  the  State,  10  Smedes 
A  Marsh.  192. 

42.  If  the  facts  be  stated,  as  to  time 
or  place,  with  repugnancy  or  uncer- 
tainty, the  indictment  will  be  bad. 
State  v.  Hardwick,  2  Mo.  226. 

43.  If  two  times  or  places  have  been 
previously  mentioned,  and  afterwards 
a  part  only  is  laid,  "  then  and  there," 
the  indictment  is  defective,  because  it 
is  uncertain  to  which  it  refers.     lb. 

44.  An  indictment  against  a  slave 
for  preparing,  exhibiting  or  administer- 
ing medicine,  must  charge  the  act  to 
have  been  done  feloniously,  or  with  a 
felonious  intent.    lb. 

45.  Where  an  indictment  lies  for 
putting  obstructions  into  a  navigable 
stream,  it  must  contain  the  name  of 
the  stream,  and  state  that  the  river  or 
stream  is  navigable  where  the  obstruc- 
tion is  placed,  and  that  the  bed  of  the 
stream  has  not  been  sold  by  the  Gov- 
ernment of  the  United  States  as  land, 
and  the  place  where  the  obstruction  is 
must  be  particularly  described  in  the 
indictment,  and  the  fact  that  boats  can- 
not pass  that  point  in  the  stream  where 
the  obstruction  is,  must  also  be  alleged 
in  the  indictment.  Cox  v.  State,  3 
Blackf.  193. 

46.  Where  an  indictment  lies  for  ob- 
structing a  river  in  such  a  manner  as 
to  overflow  the  highway,  the  indict- 
ment need  not  contain  an  allegation  of 
the  length  and  breadth  of  the  overflow 
on  the  highway.  Respublica  v.  Newell, 
3  Yeates  411. 

47.  Where  an  indictment  is  in  the 
usual  form  in  the  name  of  the  Common- 


wealth, and  concludes  against  its 
peace  and  dignity,  but  does  not  express 
to  be  found  by  the  authority  of  the 
Commonwealth  ;  held  that  such  expres- 
sion was  unnecessary.  Allen  v.  Com., 
2  Bibb  210. 

48.  In  Illinois,  if  the  indictment  omits 
to  state  the  words  "  in  the  name  and 
by  the  authority  of  the  people  of  the 
State  of  Illinois,"  it  is  a  fatal  defect. 
Whiteside*  v.  People,  Breese  4. 

49.  In  Pennsylvania,  the  act  of  1771, 
$  4,  prohibits  the  building  or  erect- 
ing of  any  dam  or  obstruction  by  which 
fish  may  be  prevented  from  passing  up 
the  streams.  An  indictment  under  such 
act,  for  obstructing  the  Susquehannah 
with  erections  and  tackling  made  for 
the  purpose  of  taking  fish,  in  such  a 
manner  as  to  prevent  fish  from  passing 
up  and  down,  was  held  good.  Werfel 
v.  Com.,  5  Binn.  65. 

50.  Where  an  indictment  commences 
with  "  South  Carolina,"  and  omits  the 
words  "State  of"  before  "South  Caro- 
lina," and  concludes  with  the  words 
"  against  the  peace  and  dignity  of  the 
said  State,"  the  indictment  was  held  to 
be  good.  State  v.  Anthony,  1  McCord 
285. 

51.  Where  the  indictment  contains 
four  counts  :  the  first  charges  that  the 
defendant  did  steal  Wilson,  a  slave,  the 
property  of  Joseph  Willis  ;  the  second 
count  charges  the  stealing  Wilson,  a 
slave,  the  property  of  William  H.  Willis ; 
the  third  count  charges  stealing  a  gray 
mare,  the  property  of  Abner  Bryant, 
and  the  fourth  count  charges  the  steal- 
ing a  bay  horse,  the  property  of  John 
G  ana  way  ;  held  that  there  was,  in  point 
of  law,  no  objection  to  the  insertion  of 
several  distinct  felonies  of  the  same 
degree,  though  committed  at  different 
times,  in  the  same  indictment  against 
the  same  offender,  and  it  was  no  ground 
either  of  demurrer  or  arrest  of  judg- 
ment. Cash  v.  the  State,  10  Humph. 
111. 

52.  The  act  of  the  legislature  of  Indi- 
ana, of  1825,  authorizing  Special  Ses- 
sions of  the  Court  for  the  trial  of  par- 
ticular cases  therein  stated,  does  not 
warrant  the  grand  jury  in  finding  any 
indictments  at  such  special  term,  ex- 
cept against  the  person  or  persons  for 
whose  trial  the  Court  was  thus  partic- 
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ularly  convened.      Wilson  v.  State,  1 
Blackf.  428. 

53.  A  misdemeanor  cannot  be  indict- 
ed as  a  felony.  Com.  v.  Macomber,  3 
Mass.  254. 

54.  A  general  mode  of  charging  a 
party  as  a  common  barrator,  in  an  in- 
dictment, is  sufficient.  Com  v.  Davis, 
11  Pick.  432. 

55.  The  certificate  of  the  foreman  of 
the  grand  jury  that  an  indictment  is 
"  a  true  bill,"  is  not  necessary  in  New 
Hampshire.  State  v.  Freeman,  13  N. 
Hamp.  488. 

56.  If  the  defendant  wishes  to  have 
the  advantage  of  an  objection  to  an 
indictment,  on  the  ground  that  the 
description  of  other  persons  in  it  than 
himself  is  not  sufficiently  accurate ;  he 
must  take  it  by  demurrer,  and  not  wait 
till  after  verdict.  State  v.  Crank,  2 
Bailey  66. 

57.  It  will  not  be  permitted  to  inquire 
into  the  grounds  of  the  evidence  upon 
which  the  grand  jury  acted  in  finding 
a  bill  of  indictment.  Tuck  v.  State,  7 
Ham.  (Part  2)  240. 

58.  If  twelve  grand  jurors  concur  in 
finding  a  bill  of  indictment,  it  will  be 
a  valid  bill,  even  if  one  of  the  panel 
has  been  guilty  of  misconduct.     lb. 

59.  If  an  offence  be  committed  in  the 
county  of  S.,  and,  after  the  commission 
of  the  offence,  the  county  of  S.  is  di- 
vided, and  that  part  of  the  said  county 
in  which  the  offence  was  committed  is 
created  a  new  county  and  called  W., 
the  offence  is  indictable  in  the  county 
of  W.     State  v.  Jones,  4  Halst.  357. 

60.  It  is  an  offence  indictable  at 
Common  Law  to  disinter  the  bodies  of 
the  dead ;  but  the  Common  Law  has 
been  superseded  by  the  statute  of  1814. 
Com.  v.  Cooley,  10  Pick.  37. 

61.  An  indictment  for  disintering  a 
dead  body  having  alleged  that  the 
burying-ground  belonged  to  the  first 
Congregational  parish  in  G.,  and  there 
being  no  evidence  offered  by  the  gov- 
ernment to  support  the  allegation ; 
held  that  the  allegation  was  unneces- 
sary, and  that  it  did  not  become  ma- 
terial by  having  been  introduced  into 
the  indictment,  and  therefore  need  not 
have  been  proved,    lb. 

62.  To  make  an  indictment  lie  for 
taking  away  a  slave,  it  must  appear 


that  the  taking  was  with  force.    State 
v.  Flawers,  1  Law.  R.  97. 

63.  As  to  time  and  place,  in  an  in- 
dictment, all  that  the  law  requires  is  a 
sufficient  degree  of  certainty  to  a  com- 
mon intent.  State  v.  Brisbane,  2  Bay 
451. 

64.  Where  an  offence  is  alleged  in 
an  indictment  to  have  been  committed 
on  a  day  impossible  or  future,  the  indict- 
ment will  be  bad.  Marjcley  v.  State, 
10  Mo.  291. 

65.  An  indictment  for  conspiring  to 
defraud  a  married  woman  out  of  a  note, 
the  consideration  of  which  was  a  part 
of  the  distributive  share  in  her  father's 
estate,  cannot  be  sustained,  for  the 
reason  that  the  note,  coming  to  the 
possession  of  the  husband,  became  his 
property,  and  it  being  necessary  to  al- 
lege^in  the  indictment  the  name  of  the 
real  owner  of  the  note.  Com.  v.  Man- 
ley,  12  Pick.  173. 

66.  Where,  in  the  commencement  of  an 
indictment,  a  county  is  named  for  which 
the  grand  jurors  were  sworn,  the  venue 
will  be  sufficiently  laid  in  the  county 
aforesaid.     State  v.  Ames,  10  Mo.  743. 

67.  In  order  to  maintain  an  indict- 
ment for  administering  a  drug  to  a  fe- 
male for  the  purpose  of  procuring  an 
abortion,  it  must  be  alleged  that  an 
abortion  actually  ensued,  and  that  the 
woman  was  quick  with  child  at  the 
time.     Com.  v.  Bangs,  9  Mass.  387. 

68.  Where  an  offence  is  capable  of 
being  committed  by  several,  a  joint  in- 
dictment for  such  offence  may  be  laid 
against  several  individuals.  State  v. 
Gay,  10  Mo.  440. 

69.  Each  count  in  an  indictment  is  a 
distinct  substantive  charge ;  internal 
repugnancy  in  any  one,  is  a  good  ex- 
ception; but  non  constat  as  to  the 
whole,  taken  severally,  but  each  may 
be  for  a  distinct  offence.  U.  States  v. 
Bowers,  5  Wheaton  184. 

70.  In  an  indictment  for  the  offence 
of  confining  the  captain,  the  place 
where  the  offence  was  committed,  if  it 
be  committed  in  a  foreign  port,  or  on 
the  high  seas,  does  not  at  all  constitute 
any  part  or  degree  of  the  offence  ;  and 
being  therefore  immaterial,  it  need  not 
be  proved.  U.  States  v.  Stevens,  4 
Wash.  C.  C.  547. 

71.  Where  an  indictment  is  removed 
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into  a  Superior  Court,  it  should  have  a 
caption  endorsed  on  it,  and  the  day  and 
year  should  appear  in  the  caption  ;  and 
it  ought  also  to  appear  that  the  indict- 
ment was  presented  on  the  oath  of  jurors 
of  the  county  where  the  crime  was  com- 
mitted.    Tipton  v.  State,  Peck.  308. 

72.  In  an  indictment,  the  allegation 
must  strictly  correspond  with  the  pro- 
bate. State  v.  Rushing,  2  Nott  &  Mc- 
Cord  560. 

73.  Where  an  indictment  is  signed 
by  the  foreman  of  the  grand  jury,  but 
the  words  "  a  true  bill "  do  not  appear 
over  his  signature,  the  indictment  was 
bad,  for  that  reason.  Webster's  case, 
5  Greenleaf  432. 

14.  Where  there  is  a  failure  to  show 
the  truth  of  an  unnecessary  averment 
in  an  indictment,  it  will  not  render  the 
indictment  bad.  U.  States  v.  Vickery, 
1  Har.  &  J.  427. 

75.  If  an  indictment  contain  three 
counts,  and  the  third  count  omits  to 
state  that  the  grand  jury,  "on  their 
oaths  present  ;"  held  that  the  defect 
was  cured  by  the  fact  that  the  first  two 
counts  were  regular,  and  indicated  that 
the  grand  jury  had  been  sworn  in  open 
court     Huffman  v.  Com.,  6  Rand.  685. 

76.  There  is  no  objection  to  several 
distinct  felonies  of  the  same  degree, 
though  committed  at  different  times, 
being  joined  in  the  same  indictment 

.  against  the  same  offender.     State  v. 
Hdgan,  E.  M.  Charlton  474. 

77.  But  if  the  Court  perceives  that 
by  this  means  the  prisoner  will  be  con- 
founded in  his  defence,  or  prejudiced  in 
his  challenges,  or  that  the  attention  of 
the  jury  will  be  distracted,  it  will  listen 
to  such  request,  and  compel  the  prose- 
cutor to  elect    lb. 

78.  But  this  rule  only  applies  where 
the  charges  are  actually  distinct.    16 

79.  An  indictment  must  contain  all 
the  essentials  to  constitute  the  offence, 
explicitly  charged,  and  they  must  not 
be  left  to  inference.  State  v.  Stay,  3 
Stew.  123. 

80.  Indictments  cannot  be  aided  by 
intendments,  but  must  positively  and 
explicitly  state  what  the  prisoner  is 
called  upon  to  answer,    lb. 

81.  In  the  State  of  Tennessee,  if  the 
indictment  be  sent  to  the  grand  jury 
without  the  approval  of  the  solicitor- 


general,  by  his  endorsement  on  some 
part  of  it,  it  will  be  a  nullity.  Font  v. 
State,  3  Hayw.  98. 

82.  Where  the  examining  court  has 
sent*  a  prisoner  to  the  Superior  Court 
to  be  tried  for  larceny,  and  the  indict- 
ment found  against  the  prisoner  in  the 
Superior  Court  was  not  for  the  larceny 
alone,  but  also  for  taking  the  slave 
from  one  county  to  another  without  the 
owner's  consent,  and  for  enticing  and 
assisting  the  slave  to  abscond  from  his 
master ;  held  that  the  indictment  was 
bad  as  to  the  additional  charge,  and 
that  those  counts  must  be  stricken  out 
of  the  indictment.  Clevis  case,  3  Gratt 
615. 

83.  Where  an  officer  is  indicted  for 
misfeasance,  it  is  enough  to  state  in 
the  indictment  that  he  was  duly  elected 
to  office  by  the  legal  voters,  &c,  and 
entered  upon  the  discharge  of  his  of- 
fice.   Edge  v.  Com.,  7  Barr  275. 

84.  A  charge  against  supervisors  of 
roads  for  neglect  to  open  and  repair 
roads,  may  be  embraced  in  one  count 
of  an  indictment  against  them.    lb. 

85.  In  Alabama,  the  statute  (Clay's 
Digest  442,  §  26)  dispenses  with  the 
necessity  of  using  the  word  "  feloni- 
ously" in  all  indictments  for  crimes 
which  were  misdemeanors  at  Common 
Law,  but  are  made  felonies  by  our  pe- 
nal code.    Butler  v.  State,  22  Ala.  43. 

86.  Where  an  indictment  is  found 
against  a  slave  for  administering  poison 
to  white  persons,  a  count  is  not  demur- 
rable for  duplicity  when  it  charges 
that  the  defendant  "  did  administer  to 
and  cause  to  be  administered  to  and 
taken  by  three  certain  free  white  per- 
sons, a  large  quantity  of  arsenic,"  Ac. 
Ben  v.  State,  22  Ala.  9. 

87.  Where  the  indictment  charges 
that  the  defendant  "  did  administer  to 
and  cause  to  be  administered  to  and 
taken  by,"  Ac,  "  a  certain  deadly  poi- 
son, with  the  intent  then  and  there  fe- 
loniously," Ac,  "to  kill  and  murder" 
the  persons  named,  it  well  charges  a 
violation  of  the  statute,  Clay's  Digest 
472,  §  4,  although  not  using  the  same 
words.    lb. 

88.  Where  an  indictment  is  mislaid, 
lost  or  destroyed,  there  can  be  no  sub- 
stitution, on  satisfactory  proof  to  the 
Court,  of  a  copy  (Goldwaithe  and  Gib- 
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bona,  J.  J.,  dissenting.)  Oanaway  v. 
State,  22  Ala.  172. 

89.  Where  the  indictment  is  well 
drawn,  and  the  evidence  not  reported, 
the  Court  will  presume  the  verdict  to 
be  correct*  Garrari  v.  State,  25  Missi 
469. 

90.  The  justices  of  a  County  Court 
are  not  obliged,  by  their  own  exertions, 
to  build  and  repair  jails  ;  they  are  only 
bound  to  use  such  means  for  the  ac- 
complishment of  that  end  as  the  law 
prescribed,  i. e.,  to  lay  a  tax,  appoint 
commissioners  to  contract,  a  treasurer 
of  public  buildings,  &c;  and  for  an 
omission  of  one  or  all  these  acts,  it 
seems,  they  may  be  indicted  jointly  as 
a  body ;  but  the  indictment  must 
charge  which  of  the  duties  prescribed 
by  the  act  has  been  neglected ;  it  is 
not  sufficient  to  charge  generally  that 
they  negligently  and  unlawfully  did 
permit  the  jail  to  go  to  ruin  and  decay. 
State  v.  Justices,  $.,  4  Hawks.  194 

91.  Where  a  prisoner  is  indicted  fbr 
a  felony,  and  found  guilty,  and  judg- 
ment arrested,  he  is  liable  to  a  second 
indictment     State  v.  Phil,  1  Stew.  31. 

92.  It  is  not  a  fatal  objection  against 
an  indictment,  that  it  concludes  against 
the  form  of  the  "statute,"  instead  of 
the  "statutes,"  when  there  are  more 
than  one,  nor  that  the  name  of  a  grand 
juror  in  the  caption  does  not  correspond 
with  his  name  in  the  panel,  nor  that 
the  indictment  is  stated  as  found  upon 
the  oaths,  instead  of  the  oath  of  the 
inquest  State  v.  Dayton,  3  Zabris. 
49. 

93.  Where  an  indictment  alleges  a 
cheating  in  an  executed  contract,  and 
the  proof  establishes  an  attempt  to 
cheat  in  executing  a  contract,  which 
was  abandoned  before  its  consumma- 
tion, the  variance  is  fatal  to  the  pros- 
ecution. State  v.  C&rbett,  1  Jones'  N. 
Car.  R.  264. 

.  94.  The  principal  offenders  and  ac- 
cessories after  the  fact  may  be  legally 
included  in  the  general  count  in  the  in- 
dictment, and  if  charged  in  the  manner 
prescribed  by  the  penal  code  of  Geor- 
gia, the  charge  against  the  principal 
and  the  charge  against  the  accessories 
will  not  be  construed  as  separate  and 
distinct  counts,  but  the  accusation 
against  all  will  be  considered  as  in- 


cluded in  one  count,  especially  when 
each  count  commences  and  concludes 
in  the  manner  and  form  required  by 
the  code,  and  such  conclusion  at  the 
end  of  each  count  against  such  princi- 
pal and  accessories,  is  sufficient.  BeWt 
case,  8  Gratt  600. 

95.  Where  an  indictment  describes 
the  offence  as  having  been  done  feloni- 
ously and  unlawfully  and  maliciously, 
it  will  not  be  good  where  the  statute 
usesthe  words  wilfully  and  maliciously. 
State  v.  Delue,  1  Chand.  (Wis.)  166. 

96.  Neither  the  caption  nor  the  body 
of  the  indictment  need  allege  that  it  is 
found  as  presented  under  the  authority 
of  the  State,  provided  there  is  a  state- 
ment in  it  that  the  crime  charged  to 
have  been  committed,  is  against  the 
peace  and  dignity  of  the  State  of  Wis- 
consin, and  that  the  grand  jury  making 
the  presentment  were  impanelled  and 
8 worn  to  inquire  for  the  body  of  the 
county  wherein  the  indictment  is  found, 
that  county  being  within  the  State. 

97.  As  to  what  constitutes  a  suf- 
ficient entry  on  the  record,  of  the  find- 
ing of  an  indictment  for  a  misdemeanor 
by  a  grand  jury,  see  Nutlet's  case,  8 
Gratt  699. 

98.  As  to  what  constitutes  a  good 
indictment  for  attempting  to  commit  a 
felony,    lb. 

99.  The  names  of  the  persons  against 
whom  the  fines  had  been  assessed,  in 
an  indictment  against  a  justice,  for 
omitting  to  make  out  and  file  in  the 
clerk's  office  a  list  of  all  the  fines,  &c, 
assessed  by  him,  need  not  be  stated. 
The  Statev.  McCormack,  2  Carter  (Ind.) 
305. 

100.  Where  an  indictment  alleges 
that  A.  B.,  on,  Ac,  at,  &c,  with  force  and 
arms  broke  and  entered  in  upon  the 
close  and  lands  of  C.  D.,  there  situate 
(describing  it),  and  then  and  there 
took  and  removed  from  said  land  a 
portion  of  the  timber  of  a  poplar  tree, 
which  timber  so  removed  by  said  B.  was 
of  the  value,  Ac,  without  license,  Ac: 
held  that  the  indictment  was  not  bad 
for  not  alleging  that  said  portion  of 
said  tree  was  there,  and  of  the  value 
stated.  State  v.  Blackwett,  3  Ind. 
529. 

101.  No  amendment  will  be  allowed 
in  an  indictment  for  a  capital  offence. 
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even  with  the  prisoner's  consent.  Com. 
v.  Mahar,  16  Pick.  120. 

102.  An  offence  should  not  be  charg- 
ed in  the  indictment  disjunctively,  as 
that  the  defendant  "  did  take,  or  cause 
to  be  taken."  State  v.  OBonnor,  1 
Bailey  144. 

103.  It  is  not  necessary  in  an  indict- 
ment for  the  obstruction  of  public 
officers,  to  set  forth  the  particular 
exercise  of  office  in  which  they  were 
engaged  at  the  time,  or  the  particular 
act  and  circumstances  of  obstruction. 
U.  States  v.  Bachelder,  2  Gallis  15. 

104.  Where  an  indictment  does  not 
conform  to  technical  rules  in  some  parts 
of  it,  but  contains  sufficient  averment 
in  other  facts,  it  will  be  considered 
good.  Fitch  v.  Respublica,  3  Teates 
49. 

105.  The  estate,  degree,  and  mystery 
of  the  defendant  should  be  set  forth  in 
the  indictment.  State  v.  Hughes,  2 
Har.  &  McHen.  419. 

106.  At  Common  Law,  the  indictment 
may  describe  the  year  by  the  initials 
A.  D.  and  numerals.  State  v.  Hodge- 
den,  3  Vt.  481. 

107.  It  will  vitiate  the  whole  indict- 
ment if  one  count  be  stricken  out  or 
quashed.     Rose  v.  State,  Minor  28. 

108.  The  Court  cannot  reject  in  an  in- 
dictment as  surplusage  what  may  have 
been  the  ground  of  the  conviction. 
Commonwealth  v.  Atwood,  11  Mass.  93. 

109.  A  substantive  charge,  not  suffi- 
ciently alleged  in  an  indictment,  can 
never  be  rejected  as  surplusage,    lb. 

110.  An  indictment  will  not  be  de- 
fective on  account  of  clerical  or  gram- 
matical errors,  unless  the  meaning  is 
obscured.  State  v.  Wimberly,  3  McCord 
190. 

111.  Where  an  indictment,  contain- 
ing one  count,  charges  the  defendant 
with  rude  behavior  in  a  meeting-house, 
and  with  disturbing  public  worship; 
held  that  these  two  distinct  offences, 
joined  in  the  same  count,  was  fatal 
to  the  indictment.  Commonwealth  v. 
Symond,  2  Mass.  163.        » 

112.  When  an  indictment  describes 
the  defendant  as  late  of  U.,  in  the 
county  of  Oneida,  and  then  laid  the 
offence  at  F.,  in  said  county,  F.  being 
in  truth  in  the  county  of  H.;  held  that 
this  was    equivalent    to    laying    the 


offence  in  the  latter  county  ;  F.  being 
a  town  created  by  public  statute. 
People  v.  Breese,  1  Cow.  429. 

113.  In  an  indictment  for  extortion, 
when  M.  acted  merely  as  the  agent  of 
B.,  it  was  rightly  stated  in  the  indict- 
ment that  the  extortion  was  from  B. 
Commonwealth  v.  Bayley,  7  Pick.  219. 

114.  It  is  necessary  to  set  forth  in 
an  indictment  the  entire  fact,  with  such 
a  degree  of  certainty  that  the  crime 
committed  may  appear  fully  to  the 
Court  State  v.  Wimberly,  3  McCord 
190. 

115.  For  misdemeanor  of  the  same 
kind,  differing  only  in  the  degree  of 
guilt  and  of  punishment,  one  indict- 
ment, charging  divers  offenders  seve- 
rally, may  be  maintained.  Com.  v. 
MeChord,  2  Dana  243. 

116.  Different  persons,  guilty  of  a 
joint  offence,  may  be  indicted  jointly 
or  severally.    lb. 

117.  A  joint  indictment  against  seve- 
ral, for  distinct  offences,  will  not  lie. 
lb. 

118.  If  one  can  be  indicted  alone  for 
an  offence  in  which  he  participated 
with  others,  the  offence  is  the  joint  act 
of  all,  otherwise  it  is  several,    lb. 

119.  The  strictness  of  old  times  is 
not  now  required  in  indictments  for 
misdemeanors  and  minor  offences  ;  the 
omission  of  terms  merely  technical  is 
not  material.    lb. 

120.  Where  an  indictment  concludes, 
"  against  the  peace  and  dignity  of  this 
State,"  while  the  language  of  the 
Constitution  is,  "  gainst  the  peace  and 
dignity  of  the  same  ; "  held  that  the 
indictment  was  good.  State  v.  Yancey, 
1  Const.  R.  237. 

121.  An  indictment  against  a  justice 
of  the  peace  for  a  wilful  misdemeanor 
in  office,  should  show  such  facts  as 
would  amount  to  such  misdemeanor, 
independent  of  the  word  wilful ;  and  to 
make  this  out,  the  indictment  should 
charge  the  act  to  have  been  done 
knowingly  and  corruptly.  State  v. 
Gardner,  2  Mo.  23. 

122.  The  fact  should  be  alleged  to 
be  wilful,  not  that  the  defendant  wil- 
fully did  an  illegal  act,  which  was  held 
bad  on  demurrer,    lb. 

123.  Where,  from  the  terms  of  the 
location  of  a  town  or  district,  by  the 
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act  of  incorporation,  the  Court  cannot 
conclude  that  the  whole  town  or  dis- 
trict lies  in  one  county;  then  the  in- 
dictment ought  to  describe  the  offence 
as  committed  not  only  in  such  town, 
but  also  in  the  county  where  it  is  found. 
Com.  v.  Springfield,  7  Mass.  9. 

124.  This  opinion  is  confined  to  in- 
dictments for  misdemeanors,  and  for 
felonies  not  capital ;  but  in  the  indict- 
ments for  capital  offences,  the  strictness 
of  requiring  the  indictments  to  allege 
the  offence  as  committed  not  only  in  a 
certain  town,  but  also  in  a  certain 
county,  has  always  been  adhered  to. 
lb. 

125.  In  an  indictment  for  letting  a 
house  to  a  woman  of  ill-fame,  the  time 
of  the  contract  of  letting  need  not  be 
alleged  in  the  indictment  Com.  v. 
Harrington,  3  Pick.  26. 

126.  The  act  of  1791,  of  Kentucky, 
concerning  public  roads,  declares  that 
where  any  fence  shall  be  made  across 
or  in  any  public  road,  the  owner  or 
tenant  of  the  land  shall  pay  the  penalty. 
No  other  person  is  made  liable,  and  no 
indictment  can  be  maintained  under 
the  act,  unless  it  charges  that  the  ac- 
cused was  the  owner  or  tenant  of  the 
land.  Gregory  v.  Commonwealth,  5 
Dana  411. 

127.  An  indictment  for  a  misde- 
meanor, describing  an  offence  at  Com- 
mon Law,  but  not  within  any  statute, 
may  be  maintained,  notwithstanding 
it  concludes  against  the  statute  in  such 
cases  made  and  provided  ;  as  that  may 
be  rejected  as  surplusage,     lb. 

128.  Where  in  an  indictment  it  is  not 
positively  averred  that  the  prisoner 
did  the  act,  such  omission  cannot  be 
remedied  by  concluding  with  an  aver- 
ment of  the  scienter.  It  will  be  a  fatal 
defect  in  the  indictment.  State  v. 
Holder,  2  McCord  377. 

129.  It  need  not  be  charged  in  the  in- 
dictment, nor  need  it  appear  by  the  re- 
cord, that  the  prisoner  was  examined  in 
the  mode  prescribed  by  the  act  of  As- 
sembly, before  the  Court  of  the  county  in 
which  the  offence  charged  in  the  indict- 
ment is  alleged  to  have  been  committed. 
Commonwealth  v.  Miller,  1  Virg.  Cas. 
310. 

130.  Where  a  defendant  is  indicted 
for  extortion,    the   place   where   the 


offence  was  committed  must  be  laid  in 
the  indictment.  HaUey  v.  State,  1  South- 
ard 324. 

131.  Where  an  indictment  is  found 
for  extortion,  in  taking  more  than  what 
was  due,  it  must  be  alleged  that  there 
was  nothing  due;  and  where  the  charge 
is  for  more  than  what  was  due,  it  is 
necessary  that  it  should  be  alleged  in 
the  indictment  how  much  was  due. 
State  v.  Coggswell,  3  Blackf.  54. 

132.  Where  an  indictment  is  founded 
on  the  8th  sec,  ch.  36,  of  the  act  of 
1790,  against  revolting,  the  indictment 
need  not  state  thalthe  master  is  in  the 
peace  of  the  United  States  at  the  time, 
or  a  citizen  of  the  United  States  at  the 
time  when  the  offence  is  committed. 
United  States  v.  Thompson,  1  Sumner 
168. 

133.  A  cooper  is  a*  seaman,  in  con- 
templation of  this  act.    lb. 

134.  An  endeavor  to  commit  a  revolt 
may  be  complete  not  merely  by  stirring 
up,  encouraging,  or  combining  with 
others  of  the  ship's  crew  to  produce  a 
general  disobedience  of  all  orders,  but 
also  by  stirring  up,  encouraging,  or 
combining  with  any  one  or  more  of  the 
crew,  to  produce  a  deliberate  dis- 
obedience to  any  one  lawful  order  of 
the  master  or  other  officers.    lb. 

135.  The  confining  the  master  of  the 
ship  may  take  place  by  means  of  a 
moral  or  a  physical  restraint,  by  threats 
of  violence,  with  a  present  force,  which 
restrains  the  master  from  his  freedom 
of  movement  or  command  in  his  ship, 
or  by  physical  restraint  of  his  person. 
But  every  confinement  is  not  an  offence 
within  the  act ;  it  must  be  an  illegal 
confinement  or  restraint.    lb. 

136.  The  indictment  need  not  show 
what  was  the  number  of  the  grand  jury 
who  found  the  bill.  Young  v.  State,  6 
Ham.  435. 

137.  An  indictment,  averring  that  the 
defendant,  in  and  upon  the  public  road 
and  common  highway,  there  unlaw- 
fully did  erect,  build,  and  put  up  a 
number  of  wooden  sheds  and  buildings, 
was  held  defective,  as  being  too  loose, 
in  not  averring  the  exact  number  of 
the  sheds.  Commonwealth  v.  Hall,  15 
Mass.  240. 

138.  Where  an  indictment  is  laid  for 
a  malicious  trespass,  it  is  not  necessary 
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to  allege  what  means  were  employed 
to  effect  the  trespass.  State  v.  Merrill, 
3  Blackf.  346. 

139.  Where  an  indictment  alleges 
that  the  defendant  did  "  assist  a  negro 
woman  named  N.,  the  slave  of  J.  A., 
in  eloping  and  running  away  from  J. 
A.,  by  accompanying  her  a  considerable 
distance,  and  showing  her  the  road  by 
which  she  might  escape,  thereby  de- 
priving her  master,  J.  A.,  of  the  service 
of  said  slave  f  held  that  the  indict- 
ment was  well  laid.  Queen  v.  State,  5 
Har.  &  J.  232. 

140.  Whoever  commits  an  offence 
indictable  either  by  statute  or  at  Com- 
mon Law,  is  guilty  of  a  breach  of  the 
peace  of  that  government  which  exer- 
cises jurisdiction  for  the  time  being, 
over  the  place  where  such  offence  is 
committed  ;  and  in  setting  forth  the 
offence  in  an  indictment,  an  omission 
to  charge  it  as  having  been  done 
against  the  peace  of  that  government, 
is  fatal  to  the  indictment  Damon* s 
casef  6  Greenleaf  148. 

141.  All  the  circumstances  and  facts 
which  constitute  a  riot  should  be  fully 
and  distinctly  set  out  in  the  indict- 
ment for  such  offence.  Whitetides  v. 
People,  Breese  4. 

142.  Where  a  defendant  is  indicted, 
and  the  charge  is  alleged  in  the  words, 
14  taken  upon  himself  to  do  the  act  com- 
plained of  f  held  that  the  indictment 
was  defective,  as  it  did  not  contain,  in 
the  words  "taken  upon  himself,"  a 
positive  averment  that  the  defendant 
committed  the  act  or  offence.  State  v. 
Perry,  2  Bailey  17. 

143.  Where  an  offence  was  commit* 
ted  while  the  statute  creating  it  was  in 
force,  it  may  be  the  subject  of  an  indict- 
ment after  the  statute  so  creating  it 
has  been  repealed.  State  v.  Matthew*, 
14  Mo.  133. 

144.  Where  an  indictment  is  laid  for 
fraudulently  mortgaging  real  estate 
before  it  is  conveyed,  it  is  necessary 
to  state  in  the  indictment  the  time  and 
place  where  the  fraud  was  committed, 
or  the  indictment  will  be  defective. 
State  v.  Walker,  14  Mo.  398. 

145.  At  the  August  term  1851,  of  the 
Sebastian  Circuit  Court,  M.  was  indicted 
for  larceny ;  the  indictment  alleging 
that  he  committed  the  offence  on  the 


10th  January,  1851,  in  the  county  of 
Sebastian.  The  act  creating  the  county 
of  Sebastian  out  of  portions  of  terri- 
tory belonging  to  Crawford,  Scott,  and 
Polk,  was  passed  6th  January,  1851. 
The  proof  was,  and  the  jury  so  found, 
that  the  offence  was  committed  in  the 
year  1850,  within  the  limits  of  Sebas- 
tian, as  afterwards  organized  by  the  act 
of  Assembly  ;  held  that  the  defendant 
was  properly  indicted  in  Sebastian 
county,  the  offence  having  been  com- 
mitted upon  the  territory  out  of  which 
it  was  formed,  and  that  he  could  not 
have  been  indicted  in  the  county  from 
which  the  territory  was  taken,  after 
the  organization  of  Sebastian  county. 
McElroyv.  the  State,  8  Eng.  108. 

146.  Where  the  statute,  in  Missouri, 
requires  the  certificate  of  the  foreman 
of  the  grand  jury  on  each  indictment 
found,  that  it  is  a  true  bill,  it  is  regard- 
ed merely  as  directory.  State  v.  Mar- 
tens,  14  Mo.  94. 

141.  Where  a  person  keeps  a  bawdy 
house  he  may  be  indicted,  and  the  party 
who  leases  a  house  for  such  purpose, 
knowing  for  what  purpose  the  house 
was  leased,  and  doing  it  with  the 
intent  of  its  being  so  used,  he  is  in  law 
a  participator  in  the  crime  or  offence. 
Smith  v.  State,  6  Gill.  E.  425. 

148.  It  is  necessary  to  allege  in  an 
indictment  in  such  case  a  particular 
description  of  the  crime,  and  a  state- 
ment of  the  circumstances  and  facts 
which  constitute  the  crime.  The  time 
the  lease  began  need  not  be  stated,  nor 
the  time  when  it  is  to  end.     lb. 

149.  Where  an  indictment  is  found 
against  a  defendant  who  is  not  in 
custody,  the  indictment  must  not  be 
docketted  nor  entered  on  the  minutes  of 
the  Court.     State  v.  Coreon,  12  Mo.  404. 

150.  Where  the  law  makes  an  offence 
more  highly  punishable,  when  commit- 
ted upon  a  particular  class  of  persons  ; 
held  that  an  indictment,  though  it  does 
not  allege  whether  the  injured  person 
belongs  to  that  particular  class,  will 
be  sustained  ;  and  upon  the  prisoner's 
conviction  in  such  case,  the  Court  will 
award  only  the  milder  punishment. 
State  v.  Fielding,  32  Maine  R.  585. 

151.  Where,  in  an  indictment,  the 
words  "  Hendricks  Circuit  Court,  Octo- 
ber term,  1846,"  placed  at  the  head  of 
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the  indictment  formed  a  part  of  it,  and 
the  offence  charged  in  the  indictment  is 
stated  to  have  been  committed  on  the 
third  day  of  October,  in  the  year  afore- 
said, the  latter  words  will  be  referred 
to  the  year  stated  at  the  head  of  the 
indictment.  State  v.  Paine,  1  Smith 
R73. 

152.  A  letter  added  to  a  word  in  the 
indictment  in  pencil  mark,  before  the 
indictment  is  found  by  the  grand  jury, 
does  not  vitiate  the  indictment.  May 
v.  State,  14  Ohio  461. 

153.  It  is  no  variance  between  the 
note  offered  to  the  jury  and  the  one  set 
out  in  the  indictment,  that  in  the  latter, 
the  letter  S  is  added  to  the  word  "  prom- 
ise," the  sound  and  sense  being  the 
same.    lb. 

154.  If  the  indictment  be  found  in 
the  Oyer  and  Terminer,  and  tried  in 
the  Sessions,  and  there  be  no  order  by 
the  former  court  for  it  to  be  delivered 
to  the  latter,  the  omission  will  be  fatal. 
Cruiser  v.  the  State,  3  Harrison  206. 

155.  On  an  indictment  for  setting: 
fire  to  "a  building n  erected  for  a 
dwelling-house,  and  not  completed  or 
inhabited,  it  will  be  considered  after 
a  verdict  on  such  indictment,  that  the 
building  thus  situated,  was  a  dwelling 
within  the  statute,  and  not  a  mere 
parcel  of  building  materials.  Common* 
wealth  v.  Squire,  1  Mete.  258. 

156.  That  section  of  the  sixth  article 
of  the  Constitution  of  Alabama,  in  rela- 
tion to  the  malicious  dismemberment, 
or  killing  of  a  slave,  was  not  intended 
to  create  a  new  offence,  punishable  by 
indictments-setting  out  specially,  Hie 
terms  used  in  the  Constitution.  Slater 
v.  Coleman,  5  Porter  82. 

157.  So  a  count  in  an  indictment, 
charging  one  with  maliciously  depriv- 
ing a  slave  of  life,  Ac,  was  held  to  be 
defective,    lb. 

158.  An  indictment  cannot  be  moved 
by  the  defendant  till  he  places  himself 
within  the  jurisdiction  of  the  Court. 
Sailer  v.  State,  1  Harrington  857. 

159.  Whfen  a  certified  copy  of  an  in- 
dictment has  clerical  errors  in  it,  this 
will  not  vitiate  it.  State  v.  Thompson, 
Wright  617. 

160.  Where  an  indictment  was  found 
against  the  town  of  Dedham,  instead 
of  against  the  inhabitants  of  the  town  I 


of  Dedham;  held  that  the  indictment 
was  proper.  Commonwealth  v.  Dedham, 
16  Mass.  141. 

161.  If  the  finding  of  an  indictment 
was  irregular,  and  the  party  went  to 
trial  without  objection  ;  held  that 
after  verdict  the  objection  could  not 
be  taken.  Wau-kou-chauhneek-kaw  v. 
United  States,  1  Morris  332. 

162.  Where  an  offence  is  charged  in 
an  indictment  to  have  been  committed 
"  in  Pendleton  county,  in  the  district 
aforesaid,"  when  there  was  no  such 
division  as  Pendleton  county,  but  in 
the  margin  of  the  indictment,  the 
venue  having  been  correctly  laid, 
"  Pendleton  district ; n  held  that  the 
indictment  laid  the  offence  with  suffi- 
cient certainty,  since  the  words  "in 
Pendleton  county"  might  be  reject- 
ed as  surplusage,  and  the  term  "dis- 
trict aforesaid*  could  be  referred  to 
the  venue  in  the  margin.  State  v. 
Harden,  1  Brevard  47. 

163.  Where  there  were  two  counts 
in  an  indictment,  the  one  charging  a 
rape  on  C,  on  a  certain  day,  and  the 
other  charging  the  defendant  with 
having  had  carnal  knowledge  of  the  said 
C,  on  the  same  day,  being  under  ten 
years  of  age.  This  was  held  to  be  but 
a  charge  of  one  offence.  Wright  v. 
State,  4  Humph.  194. 

164.  Where  a  defendant,  being  a  jus- 
tice of  the  peace,  was  indicted  for 
taking  up  certain  stray  animals,  speci- 
fying their  kind  and  number,  and  cor- 
ruptly causing  them  to  be  appraised 
before  himself,  being  a  justice  of  the 
peace  ;  the  indictment  was  held  to  be 
good.  Wickershatn  v.  People,  1  Scam. 
128. 

165.  Where  a  defendant  was  indicted 
at  Common  Law  for  "  unlawfully  and 
injuriously"  taking  a  horse,  and  the 
words  "force  and  arms"  being  also 
used,  it  was  held  that  this  charge  did 
not  show  such  an  offence  as  consti- 
tuted a  breach  of  the  peace.  IsraeVs 
case,  4  Leigh  675. 

166.  Where  a  defendant  is  charged 
in  an  indictment  at  Common  Law,  with 
rescuing  property,  which  the  sheriff 
had  distrained,  from  a  person  in  whose 
charge  the  sheriff  had  placed  it,  it  is 
necessary  to  allege  that  the  defendant 
knew  by  what  right  the  bailee  for  the 
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sheriff  held  it,  or  the  indictment  will  be 
defective.     IsraeVs  case,  4  Leigh  675. 

167.  Nor  would  the  want  of  such  an 
allegation  be  remedied  by  verdict 
under  the  statute  jeo  fails,  in  criminal 
cases,     lb. 

168.  Where  a  dwelling-house  is  occu- 
pied by  a  tenant  at  will  of  the  owner, 
it  may  be  well  to  describe  the  house  as 
the  tenant's  house,  in  an  indictment  for 
maliciously  injuring  the  house.  State 
v.  Whittier,  8  Shepley  341. 

169.  In  an  indictment,  an  instrument 
may  be  set  forth  according  to  its  legal 
effect.  United  States  v.  Keen,  1  Mc- 
Lean, 429. 

HO.  But  when  descriptive  words  are 
used  in  such  case,  though  they  need 
not  have  been  used,  yet  they  must  be 
proved,    lb. 

111.  When  a  creek  is  known  by  the 
names  of  "  the  Middle  Fork  of  the  Bea- 
ver," and  "  the  middle  fork  of  the  Little 
Beaver,"  a  description  of  it  by  the  first 
name  is  sufficient.  Bossert  v.  State, 
Wright  113. 

112.  When  there  are  three  counts  in 
an  indictment,  and  the  first  and  second 
charge  a  felony  upon  the  principal, 
and  the  last  charge  one  as  accessory 
to  "  said  "  felony,  the  word  u  said"  will 
be  referred  to  the  second  count,  and 
will  not  therefore  be  bad  for  uncertain- 
ty. Sampson  v.  Commonwealth,  5  Watts 
A  Sergeant  385. 

113.  The  same  certainty  only  is  re- 
quired in  indictments  that  is  requisite 
in  declarations.  Sherbon  v.  Common- 
wealth, 8  Watts  212. 

114.  Where  there  is  a  defective  count 
in  an  indictment,  by  reason  of  its  not 
alleging  the  offence  to  have  been  com- 
mitted against  the  form  of  the  statute, 
such  defective  count  cannot  be  veiled 
by  another,  for  a  different  offence,  laid 
upon  the  same  state  of  facts  which 
contains  such  allegation.  State  v. 
Sovle,  2  App.  19. 

115.  Where,  in  an  indictment  found- 
ed on  the  act  of  1825,  ch.  216,§§  5  and 
22,  it  was  alleged  that  the  vessel  was 
owned  by  "William  Nye,  &c,"  in- 
stead of  "  Willard  Nye,  Ac.,"  the  Court 
held  the  allegation  of  particular  owner- 
ship unnecessary  ;  and  that  the  misno- 
mer was,  therefore,  of  no  consequence. 
All  that  was  required  was  that  it  should 


be  alleged  that  the  owners  were  citi- 
zens of  the  United  States.  United 
States  v.  Howard,  3  Sumner  12. 

116.  Where  the  same  offence  is  al- 
leged in  an  indictment  to  have  been 
committed  on  different  days,  the  in- 
dictment will  be  defective  in  that  re- 
spect.    State  v.  Hendricks,  C.  A  N.  369. 

111.  Where  an  offence  is  alleged  in 
an  indictment  to  have  been  committed 
within  the  jurisdiction  of  the  Court,  no 
venue  need  be  laid.  State  v.  Glasgow, 
CAN.  38. 

118.  Where  the  indictment  is  defec- 
tive, and  judgment  is  arrested  for  that. 
reason,  this  does  not  entitle  the  prison- 
er to  his  discharge :  he  may  be  re- 
manded to  prison,  and  tried  on  a  new 
indictment  for  the  same  offence.  State 
v.  HoHey,  1  Brevard  35. 

119.  Where  the. statute  in  Virginia 
provides  that  the  prosecutor  shall  give 
security  for  costs  in  case  of  his  insolv- 
ency, the  indictment  will  not  be  discon- 
tinued on  this  ground,  if  the  ends  of 
public  justice  require  that  the  prosecu- 
tion should  proceed.  HUPs  case,  9  Leigh 
601. 

180.  Nor  will  the  Court  dismiss  an 
indictment  upon  the  prosecutor's  in- 
solvency, when  it  would,  ex  officio,  have 
ordered  a  prosecution  to  be  commenced. 
lb. 

181.  In  the  State  of  Tennessee,  it  is 
a  fatal  defect  in  an  indictment  if  one  of 
the  grand  jurors  who  found  the  bill, 
was  neither  a  freeholder  nor  a  house- 
holder ;  and  it  is  good  ground  for  a 
plea  in  abatement  before  the  general 
issue.     State  v.  Duncan,  1  Yerg.  211. 

182.  Indictments,  in  Virginia,  for 
trespass  and  misdemeanors,  need  not 
set  forth  the  name  of  a  prosecutor  at 
the  foot  of  them  ;  all  that  is  required 
is,  that  the  indictments  should  appear 
to  have  been  found  true  on  the  evidence 
of  some  witness  produced  before  the 
grand  jury.  Wortham  v.  Common- 
wealth, 5  Rand.  669. 

183.  Whatever  it  is  absolutely  ne- 
cessary to  prove,  in  order  to  sustain  a 
conviction,  must  be  set  forth  in  the  in- 
dictment. State  v.  Wilson,  2  Rep.  Con. 
Ct.  135. 

184.  Where  several  persons  are 
charged  in  one  indictment,  none  can 
be  discharged  from  the  indictment  if 
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there  is  any  evidence  bearing  on  his 
guilt  or  innocence.  State  v.  Alexan- 
dria, 2  Rep.  Con.  Ct  171. 

185.  Where  the  allegation  in  an  in- 
dictment is,  that  the  crime  was  com- 
mitted on  the  first  of  March,  instead  of 
the  first  day  of  March  ;  held  not  to  be 
a  defect.  Simmons  v.  Commonwealth,  1 
Rawle  142. 

186.  The  year,  month  and  day  when 
an  offence  was  committed,  mnst  be  al- 
leged in  indictments  ;  and  in  a  case  of 
burglary,  even  the  hour  must  be  speci- 
fied ;  but  any  other  day  than  the  one 
given  in  the  indictment  may  be  shown, 
provided  it  falls  within  the  statute  of 
limitations.  State  v.  O.  S.,  1  Tyler 
295. 

187.  The  place  where  a  crime  is  al- 
leged to  have  been  committed,  must  be 
stated  in  such  manner  as  to  show  that 
the  Court  have  the  jurisdiction  of  the 
offence  ;  it  must  also  be  stated  with 
such  certainty  that  the  respondent  may 
be  fully  informed  of  the  charge  in  this 
respect,  as  well  as  others ;  and  with 
such  distinctness,  that  the  judgment 
rendered  upon  the  indictment  may  be 
pleaded  in  bar  to  any  second  indict- 
ment for  the  same  offence.  When,  also, 
the  place  is  matter  of  essential  de- 
scription, it  must  be  particularly  and 
truly  stated,  and  proved  as  stated. 
The  State  v.  Cotton,  4  Foster's  R.  143. 

188.  Where  an  indictment  charges 
that  "John Cotton, of  Marellenborough, 
in  the  County  of  Carroll,  on  the  17th  of 
October,  1851,  did  feloniously  steal, 
take  and  carry  away  a  quantity  of 
bank-bills,  the  money,  goods  and  chat- 
ties of  one  Ira  Canny,  then  and  there 
being  found,  then  and  there  did  felo- 
niously steal,  take  and  carry  away/' 
and  the  defendant  pleads  guilty  ;  judg- 
ment will  not  be  arrested.  lb.  The 
words  then  and  there,  as  used  in  an 
indictment,  are  words  of  reference  ; 
and  when  time  and  place  have  once 
been  named  with  certainty,  it  is  suf- 
ficient to  refer  to  them  afterwards  by 
these  words  ;  and  they  will  have  the 
same  effect  as  if  the  time  and  place 
were  actually  repeated.    lb. 

189.  It  has  been  uniformly  holden 
that  where  the  evil  intent  accompany- 
ing an  act  is  necessary  to  constitute 
such  act  a  crime,  the  intent  must  be 


alleged  in  the  indictment  and  proved  ; 
and  the  intent  with  which  the  act  was 
done  must  be  proved  to  be  the  same 
with  that  charged.  Monroe  v.  the 
State,  24  Miss.  54. 

190.  The  allegation  in  an  indictment 
that  the  name  of  the  person  injured  by 
the  accused,  is  unknown  to  the  grand 
jurors,  is  a  material-one,  is  traversed  by 
the  plea  of  not  guilty,  and  must  be  sus- 
tained, and  may  be  rebutted  by  proof. 
Cameron  v.  the  State,  Engl.  712. 

191.  Where  a  defendant  is  acquitted 
because  of  a  variance  between  the  in- 
dictment and  the  proof,  it  would  be  the 
duty  of  the  judge  (supposing  section 
242,  ch.  52,  Digest,  to  be  constitutional), 
to  hold  the  accused  in  custody,  or  render 
cognizance,  to  the  end  that  a  new  in- 
dictment might  be  preferred.    lb. 

192.  Where  the  43d  section  of  chap- 
ter 21,  which  declares  that  a  general 
verdict  of  guilty  upon  an  indictment  or 
information  containing  several  counts, 
one  or  more  of  which  is  faulty,  shall  be 
good,  and  judgment  shall  be  entered 
thereupon  accordingly.  But  the  ac- 
cused on  the  trial  may  apply  to  the 
Court  to  instruct  the  jury  to  disregard 
the  faulty  counts ;  and  it  shall  be  the 
duty  of  the  Court  to  give  such  instruc- 
tion. It  was  held  that  one  of  its  mani- 
fest designs  was  to  furnish  a  prisoner 
arraigned  on  an  indictment  containing 
various  counts,  some  of  which  are 
faulty,  a  means  of  protecting  himself 
against  any  prejudice  or  injury  that 
might  arise  from  such  faulty  counts,  to 
wit :  by  a  motion,  on  his  trial,  to  the 
Court  to  instruct  the  jury  to  disregard 
them  ;  and  that  if  the  Court  should  re- 
fuse, to  the  prejudice  of  the  prisoner, 
to  give  such  instruction,  it  would  be  an 
error  which  he  would  have  a  right  to 
redress  by  an  appeal.  Rand  v.  the 
Commonwealth,  9  Grat.  738. 

193.  In  criminal  pleadings,  where 
penal  consequences  follow  conviction, 
it  is  indispensable  that  there  should  be 
certainty  to  a  reasonable  extent.  The 
State  v.  Nutwell,  1  GUI.  54. 

194.  Where,  in  an  indictment,  there 
is  one  good  count,  and  the  others  are 
defective,  if  the  proof  applies  to  the 
good  count,  judgment  will  be  given 
accordingly.  The  State  v.  Brown,  3 
Stxobh.  508. 
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195.  In  a  very  few  instances  courts 
have  been  so  tenaciously  formal  as  to 
decide  that  words,  not  figures,  must  be 
used  in  designating  numbers,  or  in  al- 
leging the  date  of  the  offence,  in  an 
indictment.  The  State  v.  Seamons,  1 
Greene's  Iowa  R.  418. 

196.  As  the  words  are  usually  more 
reliable  and  certain  than  mere  figures, 
it  is  no  doubt  a  more  reliable  practice 
to  represent  amounts  and  dates  by 
writing  them  out  in  full  ;  especially 
when  time  or  the  amount  constitutes 
an  essential  ingredient  of  the  offence  ; 
but  in  Iowa  it  is  held  that  if  figures  are 
used  they  do  not  vitiate  the  indictment 
lb. 

191.  An  indictment  is  defective  when 
the  day  of  the  month  or  the  year  when 
the  offence  is  alleged  to  have  been  com- 
mitted are  expressed  in  figures  and  not 
in  words  at  length.  Chambers  v.  the 
People,  4  Scam.  351.  - 

198.  An  indictment  will  be  good  if 
the  offence  be  established  that  a  man 
of  rational  understanding  cannot  fail  to 
comprehend  the  offence.  Stephen  v. 
the  State,  11  Ga.  225. 

199.  But  the  act  of  February,  1850, 
cited,  makes  it  the  duty  of  the  solicitor- 
general  to  frame  and  send  before  the 
grand  jury  bills  of  indictment  against 
colored  persons  charged  with  capital 
crimes  in  the  same  manner  as  in  cases 
of  free  white  persons  ;  the  act  obviously 
designing  to  place  both  in  all  respects 
upon  the  same  footing,    lb. 

200.  Therefore,  in  Georgia,  under  the 
code,  a  free  white  person  could  be  in- 
dicted for  a  rape,  and  convicted  of  the 
attempt,  without  any  count  for  the 
attempt.  And  now  the  indictment 
against  the  slave  or  free  person  of  color 
is  to  be  framed  in  the  same  manner,  of 
course  the  same  incidents  must  attach 
to  each.    lb. 

201.  The  objects  in  requiring  particu- 
larity in  setting  out  an  offence.  Win- 
gard  v.  the  State,  13  Ga.  396. 

202.  Where  the  indictment  alleges 
that  the  offence  was  perpetrated  on  the 
23d  day  of  May,  1851,  in  the  county  of 
Baker ;  held  that  more  certainty  was 
not  necessary.    lb. 

203.  Where  a  prosecutor  ought  to 
be  named  at  the  foot  of  the  indictment, 
if  the  defendant  postpones  his  objection 


on  that  account,  until  after  the  jury 
have  returned  their  verdict  against 
him,  he  should  be  held  as  having" 
waived  that  objection,  and  it  is  then  too 
late  to  make  it.  Hayden  v.  Common- 
wealth, lOMon.  125. 

204.  Where  an  indictment  for  send- 
ing a  threatening  letter  with  a  view  of 
extorting  money,  charged  the  sending 
of  the  letter  by  the  accused,  to  one  A. 
"  with  intent  to  extort  and  gain  from, 
him  the  said  A.  a  large  sum  of  money,** 
Ac,  held  that  these  words  sufficiently 
implied  that  it  was  the  property  of  A. 
which  the  accused  was  aiming  at,  and 
that  the  addition  of  the  words  "  belong- 
ing to  the  said  A.,n  was  unnecessary. 
Biggs  v.  the  People,  8  Barb.  541. 

205.  It  was  held,  also,  that  the  omis- 
sion of  these  words  was  such  a  formal 
defect  as  under  the  statute  (2  R.  S. 
128)  could  be  disregarded,  inasmuch 
as  it  did  not  in  any  respect  tend  to  the 
prejudice  of  the  accused,    ifc. 

206.  A  charge  of  an  intent  to  extort 
and  gain  money  from  A.,  necessarily 
means  that  it  was  A/s  property.    lb. 

207.  Where  an  indictment  does  not 
allege  with  sufficient  certainty  when 
the  offence  was  committed,  as  where  it 
alleges  the  act  to  have  been  done  on  a 
day  of  September  now  past.  This  does 
not  in  terms,  or  by  reference,  state  any 
year,  and  it  is  not  sufficiently  certain 
for  an  indictment.  Com.  v.  Griffin,  3 
Cush.  523. 

208.  The  grand  and  petit  jurors 
were  summoned  to  attend,  and  the  in- 
dictment alleged  that  the  bill  was 
found  at  "  Horry  Court  House"  instead 
of  "  Conwayborough,"  the  place  ap- 
pointed by  law  for  holding  the  courts 
of  Horry  district ;  the  Court  held  that 
"  Horry  Court  House,"  was  the  more 
precise  term ;  but  that  in  one  sense  both 
meant  the  same,  and  might  be  regarded 
as  equivalent,  convertible  terms.  The 
State  v.  Thayer,  4  Strobh.  286. 

209.  In  a  criminal  proceeding,  it  is 
not  necessary  to  insert  the  middle  let- 
ter in  a  person's  name;  but  if  inserted, 
it  must  be  proved  as  laid.  Price  v.  the 
State,  19  Ohio  R.  423. 

210.  It  is  not  a  defect  in  an  indict- 
ment, that  it  purports  to  be  made  up- 
on the  "  oaths,"  instead  of  the  "  oath"  of 
the  grand  inquest      The   State  v.  the 
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Morris    Canal   Sf  Banking   Company, 
2  Zabris.  537. 

211.  The  practice  of  finding  two  or 
more  indictments  for  different  degrees 
of  the  sameoffence,  or  for  different  of- 
fences, founded  on  the  same  matter, 
disapproved  as  a  general  rale.  People 
v.  Van  Horn,  8  Barb.  158. 

212.  In  criminal  prosecutions,  of  the 
grade  of  felony,  at  least,  nothing  that 
goes  to  the  substance  of  the  offence 
should  be  left  to  intendment,  it  should 
be  directly  averred.  Kit  v.  the  State, 
11  Humph.  167. 

213.  Where  the  article  "  the "  is 
omitted,  running  in  the  name  of  "  State 
of  Iowa,"  instead  of fl  the  State  of  Iowa," 
the  indictment  will  be  good.  Ham- 
man  v.  State,  2  Iowa  270. 

214.  The  certificate  of  the  foreman 
affirming  an  indictment  to  be  a  true 
bill,  is  evidence  conclusive  and  proper, 
that  it  was  duly  found  by  a  legal  grand 
jury.    lb. 

215.  If  the  requisite  number  of  law- 
ful grand  jurors  had  not  participated  in, 
and  favored  the  finding  and  present- 
ment, it  would  not  be  "  a  true  bill,"  as 
authenticated  by  the  certificate  of  the 
foreman.     lb. 

216.  The  Rev.  Stat.  152,  §  39,  enacts 
that  "  where  a  person  shall  commit  an 
offence  within  this  territory  (State)  on 
board  of  any  vessel,  or  float,  he  may  be 
indicted  for  the  same  in  any  county, 
through  any  part  of  which  such  vessel 
or  float  may  have  passed  on  that  trip, 
or  voyage ;  held  that  the  act  applied  to 
offences  committed  anywhere  on  said 
trip,  and  that  the  indictment  could  be 
laid  in  any  county  through  which  the 
boat  may  have  passed  on  such  trip, 
though  the  offence  was  actually  com- 
mitted in  another  county.  £?aih  v.  the 
State,  2  Iowa  286. 

217.  It  is  a  familiar  and  well-settled 
principle  of  the  Common  Law,  that  the 
indictment  must  allege  that  the  offence 
was  committed  within  the  jurisdiction 
of  the  court.  This  must  appear  on  the 
face  if  the  charge, -and  the  prisoner  is 
not  bound  to  show  the  contrary  by 
plea  in  abatement.  McBride  v.  the  State, 
10  Humph.  615. 

218.  Where  an  indictment  alleges 
that  the  offence  was  committed  in  the 
county  of  Shelby,  and  the  act  of  1843, 


ch.  35,  establishes  a  criminal  court  for 
the  5th,  13th  and  14th  civil  districts  of 
the  county  of  Shelby,  to  be  held  in  the 
city  of  Memphis,  and  confers  upon  it 
exclusive  jurisdiction  over  all  crimes 
and  misdemeanors;  held  that  the  indict- 
ment did  not  show  that  the  offence  was 
committed  within  the  jurisdiction  of 
the  court.    lb. 

219.  An  indictment  for  an  attempt 
to  commit  an  offence  ought  to  allege 
some  act  done  by  the  defendant  of  such 
a  nature  as  to  constitute  an  attempt  to 
I  commit  the  offence  mentioned  in  the 
indictment,  or  it  will  be  bad.  Com- 
monwealth v.  Clark,  6  Gratt.  675. 

220.  An  indictment,  whether  for  an 
offence  at  Common  Law  or  by  statute, 
must  set  forth  every  fact,  with  every 
incident  necessary  to  constitute  the 
offence;  and  when  the  offence  is  created 
by  statute,  it  should  do  this  in  the  very 
words  of  the  statute,    lb. 

221.  An  indictment  under  the 
8th  section  of  the  4th  chapter  of  the 
penal  code  (Clay's  Digest,  435,  §  8), 
which  charges  the  defendant  "with 
selling  to  a  certain  slavB,  whose  name 
is  to  the  jurors  unknown,"  is  fatally 
defective,  on  demurrer,  for  uncertainty. 
Francois  v.  the  State,  20  Ala.  83. 

222.  As  a  general  rule,  when  an  in- 
dictment is  defective  on  demurrer,  ad- 
vantage may  also  be  taken  of  the  de- 
fect on  the  motion  in  arrest  of  judg- 
ment,   lb. 

223.  An  indictment  cannot  be  ob- 
jected to  because  one  of  the  grand 
jurors  who  found  it  was  an  alien.  The 
State  v.  Taylor,  8  Blackf.  178. 

224.  Where  an  indictment  against 
a  county  assessor,  for  neglect  of  official 
duty,  contains  two  counts,  the  first 
charges  that  Benjamin  Parker  was  a 
resident  of  Bartholomew  county  during 
all  time  between  the  first  day  of  Jan- 
uary and  the  twenty-fifth  day  of  May, 
eighteen  hundred  and  forty  three,  and 
subject  to  taxation  ;  and  that  the  de- 
fendant being  assessor,  Ac,  in  utter 
neglect  of  his  duty,  failed  within  all 
the  time  aforesaid,  to  call  on  said 
Parker  for  a  list  of  his  taxable  prop- 
crty,  in  obedience  to  the  requirements 
of  the  laws  of  eighteen  hundred  and 
forty-one,  and  eighteen  hundred  and 
forty-two,  then  in  force,  the    second 
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count  charges  that  the  defendant  failed 
to  list  from  said  Parker  his  taxable 
property,  Ac. ;  held  that  the  indictment 
was  good  without  averring  that  Parker 
had  taxable  property.  The  Stale  v. 
Hunter,  8  Blackf.  212. 

225.  Another  duty  of  the  assessor  is 
to  list  from  each  person  the  property 
subject  to  taxation,  he  may  possess  ; 
and  where  no  such  property  exists,  it 
is  very  evident  it  cannot  be  the  duty 
of  the  assessor  to  make  a  list.  He 
therefore  cannot  "be  guilty  of  any 
neglect  of  duty"  in  failing  to  list  prop- 
erty from  a  person  who  has  none.  It 
follows,  that  to  show  a  neglect  of  this 
duty,  the  indictment  must  aver  that  the 
individual  in  reference  to  whom  the  neg- 
lect is  alleged  to  have  taken  place,  had 
taxable  property.    lb. 

226.  As  a  general  rule  of  criminal 
pleading,  a  defendant  cannot  be  charg- 
ed with  distinct  offences  in  the  same 
indictment  ;  as,  for  instance,  larceny 
in  one  count,  and  perjury  in  another, 
for  the  reason  that  it  would  necessarily 
embarrass  him  in  his  defence  \  for  he 
might  be  willing  that  a  juror  should 
try  him  for  one  offence,  and  not  the 
other ;  but  the  same  offence,  that  is  to 
say,  the  same  species  of  offence, 
may  be  charged  in  different  ways  in 
several  counts,  in  order  to  meet  the 
evidence.     Bullock  v.  State,  10  6a.  46. 

227.  It  is  no  objection  to  an  indict- 
ment that  the  punishment  of  the  offence 
in  one  'of  the  counts  is  positive,  and  in 
the  other  discretionary  ;  for,  after  a 
general  verdict,  the  objection  of  mis- 
joinder may  be  avoided  by  entering 
up  judgment  upon  a  particular  count. lb. 

228.  Where  an  indictment  charges 
the  prisoner  with  a  second  offence  of 
petit  larceny,  it  is  essential  to  such 
charge,  that  the  indictment  should 
state  facts  to  show  that  he  had,  prior  to 
the  last  offence,  been  convicted  of  the 
previous  offence  in  due  form  of  law  ; 
and  as  the  conviction  is  alleged  to 
have  taken  place  before  a  court  of  spe- 
cial and  limited  jurisdiction,  the  indict- 
ment should  allege  such  facts  as  would 
show  that  the  justice  holding  such 
court  had  jurisdiction  as  well  of  the 
subject-matter,  as  of  the  person  of  the 
prisoner.  The  People  v.  Powers.  2  Seld. 
50. 


229.  But  where  the  indictment  al- 
leges, in  general  terms  only,  that  the 
court  before  which  the  prisoner  was 
tried  and  convicted,  then  and  there 
had  competent  power  and  authority  to 
try  and  convict  him  for  such  offence  ; 
held  that  the  defect  was  mere  matter  of 
form,  and  no  ground  for  a  writ  of  er- 
ror, lb. 

230.  Where  the  defendant,  Odell, 
was  indicted  in  the  Daviess  Circuit 
Court,  for  oppression,  under  color  of 
his  office  as  a  justice  of  the  peace,  the 
indictment  was  founded  on  the  83d 
section  of  the  53d  chapter  of  the  Re- 
vised Statutes  of  1843,  and  alleges 
that  on,  &c,  the  defendant  being  a  jus- 
tice of  the  peace,  as  such  charged  one 
Baldwin  Howard  with  the  offence  of 
committing  an  assault  and  battery  up- 
on one  Isaac  Eaton,  upon  his,  the  said 
justice's  view,  without  complaint  on 
oath  or  affirmation  having  been  made  ; 
and  that  he  verbally  required  the  said 
Howard  to  appear  before  him,  the  said 
justice,  to  answer  for  said  offence ; 
that  upon  such  requisition,  the  said 
Howard  did  then  and  there  appear 
without  consenting  so  to  do  ;  and  that 
the  defendant,  as  such  justice,  there- 
upon rendered  judgment  against  the 
said  Howard,  without  the  plea  of  guil- 
ty, and  without  proo£  and  fined  him 
three  dollars,  which  fine  the  defendant 
collected  ;  held  that  the  indictment 
was  bad.  The  State  v.  Odell,  8  Blackf. 
R.  396. 

231.  Where  an  indictment  does  not 
allege  that  the  respondents  acted  as 
overseers  of  the  poor  in  the  town,  or 
accepted  the  office,  and  does  not  allege 
that  it  was  the  duly  of  the  respondents 
to  relieve  or  maintain  the  child,  judg- 
ment will  not  be  arrested  for  such 
cause.     State  v.  Hoif,  3  Foster  355.    * 

232.  In  an  indictment  against  over- 
seers of  the  poor  for  neglect  of  duty, 
the  very  essence  of  the  crime  is  the 
wrong  intent  with  which  the  act  is 
done  ;  and  the  gist  of  an  indictment 
consists  in  the  charge  of  criminal  in- 
tent. In  order  to  convict  the  overseers, 
it  is  necessary  to  allege,  and  prove 
that  they  were  overseers  of  the  poor  of 
the  town,  that  it  was  their  duty  to  re- 
lieve the  pauper,  and  they  intentional- " 
ly,  and  wilfully  neglected  so  to  do.  lb. 
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233.  It  is  sufficient  in  an  indictment 
for  resisting  an  officer,  to  allege  that 
the  prisoner  resisted  the  officer  in  the 
discharge  of  his  duty.  It  has  never 
been  held  that  the  specific  acts  of  re- 
sistance should  be  stated.  State  v. 
Copp,  15  N.  Hamp.  212. 

234.  Where  the  indictment  charges  an 
assault  upon  John  A.  Rowell, "  then  and 
there  being  one  of  the  deputy  sheriffs 
in  and  for  the  county  of  Hillsborough, 
aforesaid,  legally  appointed,  and  duly 
qualified  to  discharge  the  duties  of 
said  office."  The  assault  is  upon  a 
sheriff  "legally  appointed,  and  duly 
qualified  ;"  it  would  undoubtfully  have 
been  sufficient  if  these  words  had  been 
omitted,  lb. 

235.  Where  an  assault  is  alleged  to 
have  been  committed  upon  a  deputy 
sheriff,  "legally  appointed,  and  duly 

Jualified,"  these  words  are  as  clearly 
escriptive  as  any  that  could  have 
been  selected ;  the  whole  averment  of 
an  assault  upon  a  deputy  sheriff  can- 
not be  omitted  without  affecting  the 
charge  against  the  prisoner.  State  v. 
Copp,  15  N.  Hamp.  212. 

236.  The  general  rule  is,  that  every 
indictment  must  charge  the  crime  with 
such  certainty  and  precision,  that  it 
may  be  understood,  alleging  all  the 
requisites  that  constitute  the  offence, 
and  that  the  party  accused  may  know 
the  general  nature  of  the  crime  of 
which  he  is  accused.  Bullock  v.  State, 
10  6a.  46. 

237.  Where  an  indictment  charged 
an  offence  to  have  been  committed  on  a 
certain  day,  of  a  certain  month,  "  in 
the  year  eighteen  hundred  and  forty- 
six,"  and  it  was  insisted  that  it  was 
fatally  defective  in  omitting  the  words 
"of  our  Lord,"  between  the  words 
"year"  and  " eighteen,"  the  Court  held 
the  indictment  good.  Engleman  v.  the 
State,  2  Carter's  R.  91. 

238.  An  indictment  "  ought  to  be  as 
certain  as  a  declaration,  for  all  rules  in 
civil  pleadings  apply  to  criminal  accu- 
sations." The  State  v.  McCormack,  2 
Carter's  R.  305. 

239.  An  indictment  is  defective 
which  does  not  state  the  time  when  the 
offence  was  committed,  and  a  demur- 
rer to  it  on  that  ground,  should  be  sus- 
tained. Roberts  v.  the  State,  19  Ala.  526. 


240.  The  name  of  a  feme  covert,  as 
prosecutrix,  marked  on  an  indictment, 
is  a  nullity,  she  being  wholly  irrespon- 
sible in  law  either  for  costs  or  dam- 
ages, the  endorsement  of  her  name  as 
prosecutrix  is  no  compliance  with  the 
true  meaning  of  the  statute.  Mayers 
v.  the  State,  11  Humph.  40. 

241.  In  criminal  prosecutions  of  the 
grade  of  felony,  at  least,  nothing  that 
goes  to  the  substance  should  be  left  to 
the  intendment,  it  should  be  directly 
averred.  Kit  v.  the  State,  11  Humph. 
R.  167. 

242.  The  offence  charged  in  an  in- 
dictment, is  described  in  the  following 
terms :  that  "  prisoner  with  force  and 
arms  in  the  county  aforesaid,  in  and 
upon  one  Eliza  Conely  (being  then  and 
there  a  white  free  woman),  feloniously 
did  make  an  assault,  and  ner,  the  said 
Eliza  Conely,  then  and  there  felonious- 
ly did  attempt  to  ravish  and  carnally 
know  by  force  against  her  will,  and 
in  said  attempt  did  forcibly  choke  and 
throw  down  the  said  Eliza  Conely,"  &c. 
It  was  held  not  bad  for  duplicity  or  un- 
certainty. Green  v.  the  State,  23 
Miss.  509. 

243.  Where  an  indictment  for  lewd 
and  lascivious  cohabitation,  charged 
the  offence  to  have  been  committed  a 
day  prior  to  the  day  when  the  statute 
under  which  the  prosecution  was  had 
went  into  effect,  but  as  continuing  to  a 
day  after  the  act  took  effect ;  the  indict- 
ment was  held  good.  Nichols  fy  Janes9 
case,  7  Gratt.  589. 

244.  Where  an  indictment  for  misde- 
meanor charges  that  the  shop  was 
erected  and  maintained  for  the  pur- 
poses of  the  trade  described  ;  that  the 
defendants  did  therein  carry  on  that 
trade,  and  in  the  exercise  of  that  trade 
collected  and  kept  certain  offensive 
matters  ;  and  that  in  manner  aforesaid 
they  collected  and  kept  certain  other 
specified  offensive  matters  ;  and  that 
by  reason  of  the  premises,  that  is,  by 
exercise  of  the  trade,  and  by  collecting 
the  offensive  matters  in  the  exercise  of 
the  trade,  the  evil  results  followed;  held 
that  the  term  "  premises,"  used  in  the  in- 
dictment, includes  both  the  exercise  of 
the  trade,  and  the  accumulation  of  the 
hurtful  materials  in  that  exercise  of  the 
trade.     State  v.  Hart,  34  Maine  R.  36. 
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245.  Where  an  indictment  alleges 
particular  facts,  and  that  those  facts 
constituted  an  offence,  the  government 
is  to  prove  the  facts,  and  is  entitled  to 
prove  them  all.  lb. 

246.  Where  an  indictment  com- 
mences, "  State  of  Indiana,  Hendricks 
County,  Hendricks  Circuit  Court,  Oc- 
tober term,  1846,  the  grand  jurors  for 
the  State  of  Indiana,  impanelled, 
sworn,  and  charged  to  inquire  within, 
and  for  the  body,  of  the  county  of  Hen- 
dricks aforesaid,  upon  their  oaths  pres- 
ent, that  John  Paine,  late  of  said  coun- 
ty, on  the  third  day  of  October,  in  the 
year  aforesaid,"  &c ;  held  that  the 
words  "  Hendricks  Circuit  Court,  Oc- 
tober term,  1846,"  are  a  part  of  the  in- 
dictment, and  that  the  statement  below 
41  on  the  third  day  of  October,  in  the 
year  aforesaid,"  refers  to  those  words, 
and  charges  the  time  of  the  commis- 
sion of  the  offence  with  sufficient  cer- 
tainty. The  State  v.  Paine,  1  Carter's 
R.  163. 

247.  Where  an  objection  to  an  in- 
dictment is,  that  it  is  defective  in  not 
stating  that  the  grand  jury  were  sworn 
and  charged  for  the  county  of  C,  this 
defect,  even  if  it  be  one  after  verdict 
at  Common  Law,  is  expressly  cured  by 
the  Statute  of  Amendments  of  Arkan- 
sas, which  enacts  that  "  no  indictment 
shall  be  deemed  invalid  or  quashed, 
nor  shall  the  trial  or  judgment,  or  other 
proceedings  therein,  be  stayed,  annul- 
led, or  in  any  manner  affected,  by  rea- 
son of  any  defect  or  imperfections  in 
matters  <of  form,  which  shall  not  be  to 
the  prejudice  of  the  defendant  Denis 
v.  State,  5  Ark.  230. 

248.  An  indictment  can  be  origin- 
ated at  a  special  term  of  the  Circuit 
Court.  Young  v.  State,  2  Howard's  R. 
865. 

249.  In  the  State  of  North  Carolina, 


the  terms  "  good  and  lawful  men,"  si 
nify  frei ' 
&  N.  38, 


nify  freeholders.    State  v.  Glasgow. 


rs 


250.  Suppose  the  carrier  of  the  mail 
should  steal  a  horse,  and  in  the  indict- 
ment for  it  should  be  described  as  the 
carrier  of  the  mail,  would  that  vitiate 
the  indictment?  Surely  not ;  as  carrier* 
he  is  not  punishable  for  stealing  a  horse, 
but  as  an  individual  he  is.  The  descrip- 
tion as  carrier  would  be  regarded  as 


surplusage.     U.  States  y.  Burroughs,  3 
McLean  405. 

251.  If  a  letter  be  stolen  from  a  post- 
office  which  contains  an  article  of  value, 
a  higher  punishment  is  inflicted  on  the 
offender,  and  consequently  the  article 
must  be  described,  and  the  value  of  it 
stated  ;  but  the  taking  of  a  letter  which 
contains  nothing  of  value,  need  not  be 
averred  ;  and  so  it  is  in  regard  to  the 
mail.     lb. 

252.  If  a  carrier  of  the  mail,  having 
possession  of  it,  shall  steal  it,  he  can- 
not escape  for  the  reason  that  there  is 
no  provision  in  the  statute  to  punish 
him  as  carrier,    lb. 

253.  For  matters  which  can  be  tried 
in  the  Court  of  Maine  alone,  the  grand 
jury  of  the  District  Court  cannot  indict, 
unless  the  accused  has  beeit  committed 
or  bound  over.  State  v.  Jackson,  32 
Maine  40. 

254.  An  indictment  will  therefore  be 
unauthorized,  as  to  a  defendant  who 
has  neither  been  recognized  or  com- 
mitted, and  he  must  be  discharged ; 
but  that  irregularity  cannot  impair  the 
validity  of  the  same  indictment  as  to  a 
defendant  who  was  under  recognizance. 
lb. 

255.  Where,  in  an  indictment  for 
stopping  the  mail,  the  contract  of  the 
carrier  of  the  mail  with  the  post-office 
■department  was  set  out,  it  must  be 
proved  ;  and  where  an  indictment  for 
burglary  in  the  house  of  J,  D.,  with 
intent  to  steal  the  goods  of  J.  W.,  it  ap- 
pearing that  J.  W.  had  no  property 
there,  it  was  held  material  to  state 
truly  in  whjrm  the  property  of  the  goods 
was.     State  v.  Brown,  3  McLean  233. 

256.  If,  however,  the  matter  unneces- 
sarily stated  be  wholly  foreign  and  ir- 
relevant to  the  cause,  so  that  no  alle- 
gation whatever  on  the  subject  was 
necessary,  it  will  be  rejected  as  sur- 
plusage,   lb. 

257.  It  is  not  necessary  that  an  in- 
dictment founded  upon  presentments, 
should  be  referred  to  the  grand  jury 
for  the  further  action  of  that  body. 
Nunn  v.  State,  1  Kelly's  R.  243. 

258.  But  in  case  of  an  indictment  for 
resisting  an  officer,  the  judgment  must 
be  reversed  if  the  process  charged  to 
be  in  the  hands  of  the  constable  is  not 
set  out ;  nor  is  it  alleged  to  be  a  lawful 
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process,  or  so  described  as  to  show  it 
to  be  so.  Cantrill  v.  the  People,  3  Gill- 
man  356. 

259.  Where  the  gist  of  the  offence  is 
resistance  or  opposition  to  the  officer 
while  acting  in  his  official  character, 
that  he  was  an  officer,  and  so  acting, 
must  be  distinctly  charged  in  the  in- 
dictment, and  proved  upon  the  trial. 
Both  are  matters  of  fact  to  be  deter- 
mined by  the  evidence.  There  is  no  more 
occasion  for  setting  out  in  the  indict- 
ment the  process  or  order,  the  execution 
of  which  was  resisted  or  opposed,  for 
the  purpose  of  showing  jurisdiction, 
than  there  is  to  copy  the  officer's  com- 
mission to  show  his  official  character. 
McQuoid  v.  the  People,  3  Gillman's  R. 
76. 

260.  There  must  be  an  entry  of  re- 
cord, showing  that  the  bill  was  returned 
fcy  the  grand  jury  in  open  court,  and 
when  so  returned  and  filed,  the  endorse- 
ment upon  it  becomes  a  part  of  the  in- 
dictment Brown  v.  the  State,  7  Humph. 
155. 

261.  A  bill  of  indictment,  to  be  good 
in  law,  must  be  signed  by  the  proper 
officer  appointed  to  prosecute  on  behalf 
of  the  State.  Teas  v.  the  State,  7  Humph. 
174. 

262.  Where  an  indictment  com- 
mences, "the  grand  jurors  for  the  people 
of  the  State  of  Vermont,"  this  is  not  the 
usual  form  of  the  commencement  of  in- 
dictments in  this  State,  but  neverthe- 
less it  may  be  questioned  whether  it  is 
not  more  correct  than  the  one  commonly 
used.    State  v.  Nixon,  3  Vermt.  70. 

263.  Where  a  count  in  an  indictment 
charges  that  the  defendant  Michael  Con- 
nolly (and  two  others  who  are  named 
but  not  tried),  late  of  the  said  county, 
on  the  5th  day  of  December,  1841,  in 
the  county  of  Cook  aforesaid,  4n  and 
upon  the  person  of  George  H.  Germain, 
in  the  peace  of  the  people  of  the  State 
of  Illinois,  then  and  there  being  with 
force  and  arms,  did  make  an  assault 
with  an  intent  then  and  there  unlaw- 
fully, wilfully  and  feloniously  to  com- 
mit a  robbery  and  other  wrongs  to  the 
said  George  H.  Germain,  did  then  and 
there  ;  it  was  held  good.  Connolly  v. 
the  People,  3  Scam.  474. 

264.  An  exception  taken  to  a  count 
that  it  does  not  charge  who  was  in- 

23 


tended  to  be  robbed,  nor  of  what;  this  is 
doubtless  a  material  fact,  and  must  be 
plainly  charged  in  the  indictment  to 
make  it  a  good  one.     lb. 

265.  The  word  "stab,"  by  its  own 
proper  force  and  meaning,  imports  a 
breaking  and  penetration  of  the  skin, 
as  distinctly  as  would  the  word  c<  cut," 
and  more  distinctly  than  would  the 
word  "  wound;"  and  is  peculiarly,  if  not 
exclusively,  appropriated  to  describe 
the  injury  inflicted  by  thrusting  with  a 
sharp-pointed  instrument.  Jarnagin  v. 
the  State,  10  Yerg.  529. 

266.  The  mode  of  charging  the  double 
offence  of  housebreaking  and  theft, 
when  used  in  regard  to  burglary  prop- 
erly so  called,  that  of  breaking  and 
entering  a  dwelling-house  in  the  night- 
time, and  the  kindred  offence  of  break- 
ing and  entering  dwelling-houses  and 
other  buildings  in  the  day-time,  seems 
to  have  been  long  in  use,  and  has  not 
been  considered  obnoxious  to  the 
charge  of  duplicity.  Com.  v.  Hope,  22 
Pick.  1. 

267.  The  rule  of  law  is,  that  where, 
by  omitting  a  letter,  it  produces  a  dif- 
ferent word,  or  a  different  meaning,  the 
omission  is  fatal  to  the  indictment 
Com.  v.  Riley,  Thacher's  Crim.  Gas.  67. 

268.  But  the  omission  of  the  letter  e 
in  the  word  Keene,  produces  no  differ- 
ence in  the  sound  or  signification  of  the 
word  ;  the  omission  of  it  is  no  defect. 
lb. 

269.  It  may  be  regarded,  as  a  get* 
eral  rule,  both  in  criminal  prosecutions 
and  in  civil  actions,  that  an  unnecessa- 
ry averment  may  be  rejected,  where 
enough  remains  to  show  that  an  offence 
has  been  committed,  or  that  a  cause  of 
action  exits.  The  State  v.  Noble,  15 
Me.  476. 

270.  There  is  one  exception,  however, 
to  this  rule,  which  is,  where  the  allega- 
tion contains  matter  of  description ; 
then,  if  the  proof  given  be  different 
from  the  statement,  the  variance  is  fa- 
tal. As  an  illustration  of  this  excep- 
tion, Starkie  puts  the  case  of  a  man 
stealing  a  black  horse  ;  the  allegation 
of  color  is  unnecessary ;  yet,  as  it  is 
descriptive  of  that  which  is  the  subject- 
matter  of  the  charge,  it  cannot  be  re- 
jected as  surplusage,  and  the  man  con- 
victed of  stealing  a  white  horse.    The 
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color  is  not  essential  to  the  offence  of 
larceny,  but  it  is  made  material  to  fix 
the  identity  of  that  which  the  accused 
is  charged  with  stealing,     lb. 

271.  Under  the  charge  of  taking, a 
pine  log,  the  Court  held  that  the  de- 
fendant could  not  be  convicted  of  tak- 
ing an  oak  or  a  birch  log  ;  the  offence 
would  be  the  same  ;  but  the  charge  to 
which  the  party  was  called  to  answer, 
and  which  it  was  incumbent  on  him  to 
meet,  is  for  taking  a  log  of  an  entirely 
different  description,     lb. 

272.  In  an  indictment  against  a  town 
for  not  making  and  opening  a  road,  laid 
by  a  committee  appointed  by  the  Court, 
it  is  sufficient  if  it  describe  as  leading 
from  one  terminus,  in  various  direc- 
tions through  the  town  to  another  ter- 
minus, without  giving  the  survey  by 
the  courses  and  distances.  State  v. 
Newfane,  12  Vt.  422. 

273.  The  acceptance  of  the  report  of 
the  committee  laying  the  road,  is,  ipso 
facto,  an  establishment  of  the  road. 
lb. 

274.  In  describing  third  persons  in 
an  indictment,  certainty  to  a  common 
intent  is  all  that  is  required  ;  and  if  such 
persons  are  described  by  the  initials  of 
their  Christian  names,  the  indictment  is 
on  its  face  sufficiently  certain.  The 
State  v.  Anderson,  3  Richard.  172. 

275.  The  defendant  was  indicted  and 
convicted  upon  the  following  indict- 
ment, to  wit :  "  State  of  North  Caro- 
lina, Greene  County  Superior  Court  of 
Law,  fall  term,  1846 ;"  the  jurors  of  the 
State,  upon  their  oath,  present  that  John 
Patterson,  late  of  the  County  of  Greene, 
on  the  1st  day  of  August,  1845,  and  on 
divers  other  days  and  times  between 
that  day  and  the  day  of  the  taking  of 
this  inquisition,  with  force  and  arms,  at 
and  in  the  county  aforesaid,  did  keep 
and  maintain  a  certain  common,  ill 
governed,  and  disorderly  house ;  and  in 
his  said  house,  for  his  own  lucre  and 
gain,  certain  persons,  as  well  free  as 
slaves,  to  frequent  and  come  together, 
then  and  on  the  said  other  days  and 
times,  there,  unlawfully  and  wilfully 
did  cause  and  procure,  and  the  said 
persons  in  his  said  house,  at  unlawful 
times,  as  well  in  the  night  as  in  the 
day,  then  and  on  the  said  other  days 
and  times,  there  to  be  and  remain, 


drinking,  tippling,  and  misbehaving 
themselves  unlawfully,  and  wilfully  did 
permit,  and  doth  permit,  to  the  great 
damage  and  common  nuisance  of  all  the 
citizens  of  the  State,  thereby  inhabit- 
ing, residing,  and  passing,  to  the  evil 
example  of  all  others  in  like  case  ap- 
pending, and  against  the  dignity  of  the 
State.  Upon  motion  in  arrest  of  judg- 
ment, held  that  this  indictment  did 
charge  a  criminal  offence,  and  that  it 
was  not  necessary  to  set  farther  the 
particulars,  as  the  names  of  the  parties, 
Ac,  though  these  particulars  might  be 
given  in  evidence  on  the  trial.  The 
State  v.  Patterson,  7  Iredell  R.  70. 

276.  Where  an  indictment  lies  for  ma- 
liciously discharging  a  gun,  to  the  ter- 
ror of  the  citizens,  all  that  the  law  re- 
quires in  an  indictment  of  this  kind  is, 
that  the  facts  shall  be  so  charged  as 
to  show  that  a  breach  of  the  peace  had 
been  committed,  and  not  merely  a  civil 
trespass ;  laying  the  offence  to  have  been 
committed,  vi  et  armis,  does  not  of  itself 
show  this,  for  that  is  no  more  force 
than  the  law  implies.  State  v.  Lang- 
ford,  3  Hawks  381. 

277.  Indictments  are  not  within  the 
operation  of  the  statutes  of  amend- 
ment. Finch  v.  the  State,  6  Blackf. 
533. 

278.  It  is  improper  to  lay  the  offence 
to  have  been  committed  after  the  find- 
ing the  indictment ;  but  if  a  day  cer- 
tain is  laid  before,  the  other  may  be  re- 
jected as  surplusage.  Stale  v.  Wood- 
man, 3  Hawks  384. 

279.  An  indictment  which  charges 
that  "  A.,  B.  and  C,  &c,  with  force  and 
arms,  &c,  unlawfully,  riotously,  did 
assemble  together  to  disturb  the  peace 
of  the  State,  and  did  then  and  there, 
being  so  assembled  and  gathered  to- 
gether; make  a  great  noise  and  disturb- 
ance in  and  near  the  dwelling-house  of 
one  W.  S„  proclaiming  that  the  said 
W.  S.  and  his  wife  were  persons  of  col- 
or, offering  them  for  sale  at  auction, 
and  calling  them  vulgar  and  opprobri- 
ous names,  all  of  which  was  done  in  a 
loud  voice,  so  that  the  same  could  be 
heard  at  a  great  distance,  to  the  great 
damage  and  terror  of  the  said  W.  S. 
and  wife,  and  the  common  nuisance," 
&c,  does  not  charge  any  criminal  of- 
fence, inasmuch  as  it  does  not  state 
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that  the  said  W.  S.  or  his  wife  was  in 
the  house  at  the  time.  State  v.  Hatch- 
cock,  7  IredeiPs  R.  5i2. 

280.  Every  indictment  is  a  compound 
of  law  and  fact,  and  must  be  so  drawn 
that  the  Court  can,  upon  its  inspection, 
be  able  to  perceive  the  alleged  crime.  lb. 

281.  Where  it  becomes  necessary,  in 
charging  the  commission  of  an  offence, 
to  allege  that  a  certain  term  of  a  County 
Court  was  duly  holden,  it  is  not  suffi- 
cient to  allege  that  it  was  held  by  and 
before  the  chief  judge  of  such  Court, 
without  mention  of  any  assistant  judge  ; 
if  either  of  the  judges  is  named,  it 
should  appear  that  at  least  a  quorum 
of  the  Court  held  the  term.  State  of 
Vermont  v.  Freeman,  15  Vermont  Rep. 
722. 

282.  So  if  it  be  alleged  that  a  partic- 
ular cause  was  tried,  by  and  before 
the  chief  judge,  it  should  appear  that 
one  or  both  of  the  other  judges  assisted 
to  try  it,  or  that  they  were  unable  or 
disqualified  to  sit  on  the  trial.     lb. 

283.  Where  one  act  is  indifferent  in 
itself,  and  becomes  criminal  only  from 
the  intent  with  which  it  was  done,  the 
intention  then  becomes  material,  and  it 
is  as  necessary  to  allege  and  prove  it,  as 
any  of  the  facts  and  circumstances  of 
the  case.  State  v.  Freeman,  6  Biackf. 
248.  An  averment  in  an  indictment 
that  liquor  was  sold  by  the  defendant, 
and  drank  in  his  house,  is  not  equiv- 
alent to  an  averment  that  he  sold  it 
to  be  drunk  there,    lb. 

284.  All  that  is  necessary  as  regards 
laying  the  time  in  a  bill  of  indictment 
is,  that  the  offence  shall  appear  to  have 
been  committed  before  the  finding  of 
the  bill,  except  in  those  cases  where 
the  time  forms  part  of  the  offence. 
State  v.  Raney,  1  Hawks  R.  460. 

285.  In  general,  the  time  is  not  tra- 
versable ;  and  if  it  be  laid  after  a  scili- 
cit,  and  be  repugnant  to  the  time  laid 
in  a  former  part  of  the  indictment,  the 
ecilicit  will  be  rejected  as  superfluous. 
lb. 

286.  If  the  indictment  lay  the  offence 
to  have  been  committed  on  an  impos- 
sible day,  or  on  a  future  day,  the  objec- 
tion is  as  fatal  as  if  no  time  at  all  had 
been  inserted.  State  v.  Sexton,  3 
Hawks  184. 

287.  Nor  are  indictments  within  the 


operation  of  the  statutes  of  Jeofails, 
and  cannot,  therefore,  be  amended ; 
being  the  finding  of  a  jury  upon  oath, 
the  Court  cannot  amend  without  the 
concurrence  of  the  grand  jury  by  whom 
the  bill  is  found,     lb. 

288.  Where  the  crime  charged 
against  the  prisoner  is  alleged  to  have 
been  committed  the  30th  day  of  Sep- 
tember, A.  D.  one  thousand  and  thirty- 
three,  whether  it  is  a  mistake  which 
occurred  in  the  indictment)  or  was  made 
by  the  transcribing  clerk,  cannot  be  in- 
quired into,  the  record  in  this  respect 
appears  not  to  be  imperfect,  and  a  pre- 
sumption cannot  be  entertained  which 
contradicts  it.  Serpentine  v.  the  State, 
1  Howard's  R.  256. 

289.  An  allegation  in  an  indictment 
which  substantially  contradicts  a 
known  law  of  nature  regulating  the 
duration  of  human  life,  is  clearly  de- 
fective, and  cannot  constitute  the  legit- 
imate foundation  of  a  judgment  of  a 
Court.     lb. 

290.  If  the  words  "  then  and  there" 
precede  every  material  allegation,  it  is 
sufficient ;  and  in  drawing  the  conclu- 
sion from  the  preceding  facts,  these 
words  may  be  omitted.  The  State  v. 
Johnson,  Walker's  R.  392. 

291.  There  is  no  doubt  there  is  more 
propriety  in  writing  the  year  or  the 
day  of  the  month  whenever  it  is  neces- 
sary to  state  either  in  the  caption  or 
the  body  of  the  indictment,  than  to  in- 
sert the  Arabic  characters  now  in  use, 
as  writing  is  less  liable  to  alteration, 
and  more  certain  ;  but  the  contrary 
practice  has  prevailed  so  long  that  it 
would  be  unwise  now  to  disturb  it. 
The  State  v.  Raiford,  7  Porter's  R.  101. 

292.  Twelve  good  and  lawful  men 
constitute  a  legal  grand  inquest,  and 
indictments  found  by  them  are  good, 
though  there  be  a  thirteenth  man  act- 
ing with  them  who  is  not,  of  record,  a 
member  of  the  body  ;  but  it  is  not  so 
with  presentments ;  and  this  because 
bills  of  indictment  are  founded  upon 
proof,  presentments  upon  information 
of  some  one  of  the  grand  jury  ;  twelve 
men  may  legally  find  a  true  bill  upon 
proof,  but  in  the  case  of  presentments, 
if  there  be  one  of  the  jury  not  legally 
a  member  of  the  body,  the  presentment 
is  void,   because  it  may  have    been 
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found  upon  his  information,  which  would 
not  be  under  oath.  The  State  v.  Baker, 
4  Humph.  12. 

293.  It  is  not  essential  that  the  record 
show,  by  any  order  or  memorandum, 
that  the  indictment  is  founded  upon  the 
presentment ;  but  if  it  appear  that 
there  had  been  a  presentment  made 
against  the  same  individual,  for  the 
identical  offence  for  which  he  was  in- 
dicted, that  will  be  sufficient  to  show 
that  the  indictment  was  founded  upon 
the  presentment,  and  to  excuse  the  at- 
torney-general from  the  obligation  to 
to  mark  a  prosecutor  on  the  indictment. 
State  v.  McCann,  1  Meigs  91. 

294.  Where  the  only  difference  from 
the  usual  finding,  consists  in  the  omis- 
sion of  the  indefinite  article  li  a  "  before 
the  words  "  true  bill,"  the  endorsement 
being  "  true  bill,"  instead  of  "  a  true 
bill,"  it  was  held  not  a  fatal  omission. 
State  v.  Elkins,  1  Meigs  109. 

295.  Where  the  indictment  set  forth 
the  counterfeit  bills  in  their  words  and 
figures,  as  it  was  proper  it  should  do, 
and  the  allegation  that,  the  bill  charged 
to  be  forged  in  each  count,  was  made 
in  imitation  of,  and  did  purport  to  be, 
a  bank-note,  issued  by  the  bank  of 
Cumberland,  is  nothing  more  than  an  al- 
legation that  the  bill  was  a  fiction,  and 
it  is  no  attempt  to  set  forth  the  forged 
bill  according  to  its  purport.  State  v. 
Wil/ans,  17  Vermont  R.  151. 

296.  The  introduction  of  several 
counts,  which  merely  describe  the  same 
transaction  in  different  ways,  cannot 
be  made  the  subject  of  objection.  State 
v.  Hogan,  Charlton  474. 

297.  The  preface  to  a  bill  of  indict- 
ment is  no  part  of  the  presentment  of 
the  grand  jury,  and  may  be  amended 
at  any  time,  so  as  to  conform  to  the 
other  records  of  the  term.  State  v.  Gil- 
bert, 13  Vermont  647. 

298.  If  wholly  omitted,  the  present- 
ment may  nevertheless  be  sufficient ; 
the  minute  of  the  clerk  upon  the  bill, 
at  the  time  of  presentment,  and  the 
general  records  of  the  term,  will  sup- 
ply any  defect  in  such  preface.  lb. 

299.  The  term  Anno  Domini,  in 
an  information  or  bill  of  indictment, 
is  equivalent  to  The  Year  of  our  Lord  ; 
either  is  good,  and  so  is  the  want  of 
either.  lb. 


300.  An  objection  to  an  indictment 
because  it  is  not  signed  by  the  prose* 
cuting  attorney,  is  untenable  in  Arkan" 
sas.     Anderson  v.  the  State,  5  Ark.  444. 

301.  Where  the  record  shows  that 
the  indictment  was  found,  and  returned 
into  Court,  by  the  whole  panel  of  the 
jury,  this  is  sufficient.  Peter  v.  the 
State,  3  Howard's  R.  433. 

302.  The  name  of  the  prosecutor  must 
be  marked  on  the  bill  of  indictment,   lb. 

303.  Where  the  indictment  is  clearly 
defective  in  point  of  form,  and  affords 
prima  facie  evidence  of  the  guilt  of  the 
prisoner,  he  must  be  remanded  for 
further  proceedings.    lb. 

304.  Formal  objections  should  be 
raised  before  pleading  to  the  indict- 
ment, as  the  153d  section  of  the  criminal 
code  requires.  Guykow$ki  v.  State,  1 
Scam.  R.  476. 

305.  If  one  count  is  good,  and  is  sus- 
tained by  evidence,  judgment  can  be 
legally  given  upon  it.  Nor  can  the 
grand  jury  separate  the  parts  of  an  in- 
dictment, but  must  either  find  a  true 
bill,  or  throw  out  the  whole.  State  v. 
Mathis,  3  Ark.  84. 

306.  Two  distinct  offences,  with  dif- 
ferent penalties, may  be  charged  in  the 
same  indictment ;  but  care  must  be 
taken  to  have  the  verdict  framed  so  as 
to  secure  the  several  counts.  State  v. 
Priester,  Cheeves'  R.  103. 

308.  In  the  first  count  of  an  indict- 
ment, the  grand  jury  charge  an  offence 
exclusively  cognizable  in  the  Superior 
Court.  In  the  other  counts,  upon  which 
the  conviction  followed,  offences  of  the 
same  class,  but  of  a  less  aggravated 
character,  are  charged.  The  grava- 
men in  the  first  count  consists  in  being 
possessed  often  counterfeit  bills,  of 
the  Kenduskeag  Bank,  knowing  them  to 
be  such,  with  intent  to  utter  them  as 
true  ;  no  conviction  on  this  count  could 
legally  follow,  unless  it  was  proved 
that  he  was  possessed,  with  the  crimi- 
nal intent  charged,  of  as  many  as  ten 
such  bills;  there  being  a  failure  of  proof 
to  this  extent,  the  defendant  was 
acquitted  upon  this  count,  but  he  was 
convicted  upon  the  other  counts,  which, 
taken,  together,  charged  that  he  was 
at  the  time  averred  in  the  first  count, 
possessed  of  seven  such  counterfeit 
bills,  with  the  same  criminal   intent, 
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consummated  by  actually  uttering  and 
passing  some  of  them  as  genuine;  the 
conviction  was  held  good.  The  State 
v.  Andrews ,  17  Maine  R.  103. 

308.  Any  indictment  taken  by  a  jury, 
one  of  whom  is  unqualified,  shall  be 
altogether  void  and  of  no  effect.  The 
State  v.   Trott,  7  Yerg.  271. 

309.  It  is  common  in  practice,  in  the 
Commonwealth  of  Mass.,  and  especial- 
ly in  the  county  of  Suffolk,  to  include 
several  distinct  substantive  offences 
in  the  same  indictment,  where  they  arc 
of  the  same  general  nature,  and  where 
the  mode  of  trial  and  the  nature  of  the 
punishment  are  the  same.  Carlton  v. 
Commonwealth,  5  Mete.  R.  532. 

310.  In  an  indictment  for  defacing 
an  ear-mark,  it  is  necessary  that  the 
State  attain  to  such  certainty  as  to 
notify  the  defendant  what  he  is  to 
answer,  in  order  that  he  may  shape  his 
defence  to  meet  it,  and  be  enabled  to 
plead  in  bar  of  any  future  prosecution, 
an  acquittal  or  conviction  under  it ;  it 
should  set  forth  the  existing  mark,  and 
describe  its  alteration,  or  the  manner, 
as  near  as  may  be,  it  is  alleged  to  be 
defaced.  Stwall  v.  the  State,  Ohio, 
Wright's  R,  483. 

311.  As  a  middle  name  mayproperly 
be  a  part  of  the  person's  name,  if  it  be 
stated  in  full  or  by  the  initial  letter,  it 
must  be  correctly  stated.  The  State  v. 
Hughes,  1  Swan's  R.  262. 

312.  But  in  pleading  either  civil  or 
criminal,  if  the  error  in  stating  the  mid- 
dle name  or  initial  letter  be  excepted  to 
by  plea  in  abatement,  it  will  be  fatal.  lb. 

313.  In  3d  ch.  Cr.  Law  832  (596)  there 
is  a  precedent  of  an  indictment  for  as- 
saulting a  constable  in  the  execution 
of  his  office,  and  he  is  described  as 
**  then  being  one  of  the  constables  of, 
Ac.,  and  in  the  due  execution  of  the 
duty  of  his  said  office,  then  and  there 
also  being  f  this  is  a  sufficient  allega- 
tion that  he  was  a  constable,  and  it 
would  be  proved  by  evidence  that  he 
acted  as  such.  State  v.  Copp,  15  New 
Hamp.  212. 

314.  It  is  a  most  general  rule  that 
no  allegation  which  is  descriptive  of 
the  identity  of  that  which  is  legally 
essential  to  the  claim  or  charge,  can 
ever  be  rejected.    lb. 

315.  Upon  the  same    principle,  no 


allegation  can  be  proved  partially  in 
respect  of  extent  or  magnitude,  when 
the  precise  extent  or  magnitude  is  in 
its  nature  descriptive  of  the  charge  or 
claim,    lb. 

316.  The  position  that  descriptive 
averments  cannot  be  rejected,  extends 
to  all  allegations  which  operate  by 
way  of  description  or  limitation  of  that 
which  is  material.  An  averment  is 
never  considered  immaterial  when  it 
constitutes  the  identity  of  that  which 
is  material.     lb. 

317.  If  an  allegation  limit  and  con- 
fine that  which  is  material,  the  latter 
can  never  be  available  to  any  greater 
extent,  for  such  an  averment  is  always 
descriptive.    lb. 

318.  In  cases  of  felony,  no  more  than 
one  distinct  offence  or  criminal  trans- 
action, at  one  time,  should  regularly  be 
charged  upon  the  prisoner  in  one  in- 
dictment, because  if  that  should  be 
shown  to  the  Court  before  plea,  they 
will  quash  the  indictment,  lest  it  should 
confound  the  prisoner  in  his  defence, 
or  prejudice  him  in  his  challenges  to 
the  jury  ;  and  if  they  do  not  discover 
it  till  afterwards,  they  may  compel  the 
prosecutor  to  elect  ou  which  charge 
he  will  proceed;  but  this  is  only  matter 
of  prudence  and  discretion,  which 
rests  with  the  judges  to  exercise,  for 
in  point  of  law,  there  is  no  objection 
to  the  insertion  of  several  distinct 
felonies  of  the  same  decree,  though 
committed  at  different  times,  in  the 
same  indictment,  against  the  same  of- 
fender, and  it  is  no  ground  either  of 
demurrer  or  arrest  of  judgment.  Wright 
v.  the  State,  4  Humphrey's  E.  194. 

319.  Where  the  prisoner  was  indicted 
for  forging  the  check,  and  also  for  pub- 
lishing it  as  true,  knowing  it  to  be 
false,  these  were  different  offences  and 
punished  with  different  degrees  of  se- 
verity, but  were  properly  united,  both 
in  the  indictment  and  trial     lb. 

320.  Where  the  bill  of  indictment 
was  endorsed  by  Alexander  R.  Hut- 
chinson, instead  of  Hutcheson,  as  fore* 
man  of  the  grand  jury,  it  was  held  no 
valid  objection.  The  State  v.  Stedman, 
7  Porter's  R.  4951. 

821.  Where  the  indictment  concludes 
"  against  the  peace  and  dignity  of  our 
said  State,"  instead  of  "  the  peace  and 
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dignity  of  the  State,"  as  required  by  the 
Constitution,  it  was  held  good.  The 
State  v.  Kean,  10  New  Hamp.  347. 

322.  By  the  act  of  1801,  c.  30,  §  1, 
it  is  enacted  that  no  bill  of  indictment 
shall  be  preferred  to  any  grand  jury  in 
the  State  without  a  prosecutor  marked 
thereon  ;  and  if  omitted,  the  omission 
need  not  be  pleaded  in  abatement,  ad- 
vantage may  be  taken  of  it  at  any  time. 
Medaris  v.  the  State,  10  Yerg.  239. 

323.  It  is  clear  that  offences  of  a 
different  class,  and  which  require  dif- 
ferent punishments,  as  murder  and  lar- 
ceny, cannot  be  joined  in  the  same  in- 
dictment. The  United  States  v.  Dick- 
inson, 2  McLean's  R.  325. 

324.  A  count  charging  a  person 
with  being  accessory  before  the  fact, 
may  be  joined  with  a  count  charging 
him  with  being  accessory  after  the 
fact,  to  the  same  felony  ;  and  the  pros- 
ecutor cannot  be  required  to  elect  upon 
which  he  will  proceed,  as  the  party 
may  be  found  guilty  on  both.     lb. 

325.  A  receiver  may  be  indicted  as 
an  accessory  in  one  count,  and  for  a 
substantive  felony  in  another  count; 
and  although  in  his  discretion,  the 
judge  may  put  the  prosecutor  to  his 
election,  he  will  not  do  so  whenever  it 
is  clear  that  there  is  only  one  offence, 
and  the  joinder  of  counts  in  order  to 
meet  the  facts  of  the  case.    lb. 

326.  Where  the  first  five  counts  in 
an  indictment  charge,  substantially,  the 
same  offence,  though  taking  a  letter  or 
package  which  contain  bank-notes,  as 
charged  in  the  third  and  fourth  counts, 
is  punished  by  a  higher  penalty  ;  and 
the  Court  cannot  but  know  that  all  the 
counts  in  the  indictment  relate  to  the 
same  transaction,  and  that  the  varia- 
tion of  the  form  in  which  the  offence  is 
charged,  in  the  different  counts,  is  done 
with  a  view  to  meet  the  evidence,  and 
that  they  present  only  different  grades 
of  the  same  offence.  It  was  held  to  be 
a  good  indictment,     lb. 

327.  Where  an  indictment  charges 
the  plaintiff  in  error  with  being  an 
overseer  of  the  road  leading  from 
Raleigh  to  Memphis,  and  that  he  per- 
mitted said  road  to  be  out  of  repair 
and  ruinous,  and  that  said  road  was  not 
carefully  measured,  and  marks  and 
posts  of  durable   wood  at  each  mile 


set  upon  said  road  ;  held  that  the  in- 
dictment in  this  case  charges  two 
distinct  offences  in  the  same  count, 
and  for  this  reason  it  is  bad.  Green- 
low  v.  the  State,  4  Humph.  R.  25. 

328.  Where,  on  an  indictment,  it  was 
endorsed  a  true  bill,  by  one  of  the  body, 
and  it  is  shown  independently  of  this 
endorsement  that  it  was  returned  by 
the  authority  of  the  whole  fifteen  jurors 
who  composed  the  panel ;  held  good, 
though  not  signed  by  a  foreman.  Friar 
v.  the  State,  3  Howard's  R.  422. 

329.  Where  an  indictment  begins 
"  State  of  Tennessee,  Hardin  county,'' 
and  states  the  grand  jury  of  the  State 
of  Tennessee  elected,  impanelled, 
sworn  and  charged  to  inquire  for  the 
body  of  the  county  of  Hardin,  afore- 
said, upon  their  oaths  aforesaid,  present, 
&c,  and  the  charging  part  of  the  in- 
dictment alleges  the  defendants  with 
others  in  the  county  aforesaid,  did 
commit  the  offence,  this  is  well.  Barnes 
v.  the  State,  5  Yerg.  186. 

330.  Where  an  indictment  commenc- 
ed thus  :  "The  grand  jurors  within, 
and  the  body  of  the  county,"  Ac,  it  was 
held  in  motion  in  arrest,  that  the  omis- 
sion of  the  word  for,  after  the  word 
"  and  "  did  not  vitiate  the  indictment 
State  v.  Brady,  4  Weston  353. 

331.  Where  an  indictment  for  ob- 
structing is  found,  for  obstructing  an 
officer  in  the  execution  of  process,  it 
must  recite  the  writ,  that  the  Court 
may  see  that  it  was  such  a  writ  as  the 
officer  had  a  right  to  execute.  The 
State  v.  Henderson,  15  Mo.  486. 

332.  Where  an  indictment  gives  a 
statement  in  the  caption,  of  the  term,  in 
these  words,  "  Fall  term  of  1852,"  and 
the  time  is  charged  in  the  body  in 
these  words,  *'  on  the  first  day  of  Au- 
gust in  the  present  year,"  it  was  held 
a  good  indictment.  State  v.  Haddock, 
2  Hawks  461. 

333.  The  Common  Law  does  not  re- 
quire the  defendant  to  be  described  by 
his  addition,  in  indictments  in  Indiana. 
The  State  v.  McDowell,  6  Biackf.  49. 

334.  Where  an  indictment  is  headed 
"  Circuit  Court,  November  term,  1829," 
in  figures,  it  was  good,  when  the  re- 
cord specified  it  to  have  been  found 
that  term.  Barnes  v.  the  State,  5  Yerg. 
188. 
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335.  Where  an  indictment  concludes 
"  against  the  peace  and  dignity  of  the 
people  of  the  State  of  Arkansas,"  while 
the  form  prescribed  by  the  Constitution 
requires  all  indictments  to  conclude 
simply  against  the  peace  and  dignity 
of  the  State  of  Arkansas,  it  was  held 
to  be  a  good  indictment.  Anderson  v. 
State,  5  Ark.  444. 

336.  The  words,  vi  et  annis,  are  ne- 
cessary in  indictments  for  offences 
which  amount  to  an  actual  disturbance 
of  the  peace,  as  nuisances,  assaults, 
Ac;  but  they  were  never  necessary 
where  it  would  be  absurd  to  use  them, 
as  in  indictments  for  conspiracies,  slan- 
ders, cheats,  escapes,  and  such  like. 
State  v.  Kean,  10  N.  Hamp.  347. 

337.  It  is  well  settled,  that  in  indict- 
ments for  offences  against  the  persons 
or  property  of  individuals,  the  Chris- 
tian and  surnames  of  the  parties  in- 
jured must  be  stated,  if  the  parties  are 
known ;  the  name  so  stated  must  be 
either  the  real  name  of  the  party  in- 
jured, or  that  by  which  he  is  usually 
known ;  in  cases  where  the  owners 
are  unknown,  it  must  be  so  stated. 
Willis  v.  People,  1  Scam.  399. 

338.  If  the  Christian  name  is  mis- 
taken, it  is  fatal  to  ail  legal  instru- 
ments ;  a  declaration  against  W.  E. 
Smith  would  be  bad,  and  a  judgment 
upon  it  would  be  reversed  in  error.  In 
criminal  proceedings,  greater  strictness 
is  required  ;  and  the  record  should  be  so 
perfect  as  to  be  a  bar  to  a  subsequent 
prosecution  for  the  same  crime  ;  but 
after  verdict,  the  indictment  will  stand 
in  case  of  a  mistake  in  the  Christian 
name  of  a  prisoner.  Smith  v.  State,  8 
Ohio  294. 

339.  The  name  of  the  prosecutor 
must  be  endorsed  on  an  indictment  for 
a  riot  before  the  bill  is  returned  by  the 
grand  jury.  State  v.  McCourtney,  6 
Mo.  649. 

340.  Petty  larceny  is  a  trespass 
within  the  meaning  of  the  22d  section 
of  3d  article  of  the  act  concerning 
practice  and  proceedings  in  criminal 
cases,  Rev.  Stat.  1835,  p.  451,  and  the 
name  of  a  prosecutor  must  be  endorsed 
on  the  indictment.  Scott,  J.,  dissent- 
ing.    State  v.  Hurt,  7  Mo.  521. 

341.  It  is  not  necessary  for  the  cir- 
cuit attorney  to  subscribe  his  name  to 


the   indictment.      Thomas  v.   State,   6 
Mo.  457. 

342.  If  a  caption  to  an  indictment 
does  not  state  where  the  Court  was 
hoiden,  or  that  a  grand  jury,  of  good 
and  lawful  men,  was  impanelled,  it 
will  be  defective.  Chrandison  v.  State, 
2  Humph.  452. 

343.  The  act  of  1811,  which  requires 
the  name  of  the  prosecutor  to  be  en- 
dorsed "on  all  bills  of  indictment," 
is  merely  directory,  and  the '  omission 
to  make  such  an  endorsement  will  not 
affect  the  validity  of  the  indictment. 
State  v.  Hughes,  1  Ala.  655. 

344.  The  words,  "  a  true  bill,"  must 
be  endorsed  upon  every  indictment  so 
found ;  but  there  is  no  law  requiring 
that  they  shall  be  signed  by  the  fore- 
man. The  omission  of  the  foreman  to 
add  "  foreman  "  to  his  name  in  signing 
the  endorsement  upon  a  true  bill  (which 
he  had  signed  at  the  foot  with  that  ad- 
dition), is  no  ground  for  a  quashal. 
Com.  v.  Walters,  6  Dana  291. 

345.  In  an  indictment  under  2  Rev. 
Statutes,  698.  p.  3,  for  attempting  to 
commit  an  offence,  the  particular  man- 
ner in  which  the  attempt  was  made,  is 
immaterial,  and  need  not  be  set  forth 
in  the  indictment.  People  v.  Bush,  4 
Hill  133. 

346.  An  indictment  charging  a  per- 
son with  disturbing  "  a  religious  assem- 
bly commonly  called  a  quarterly  meet- 
ing conference, "  cannot  be  supported. 
State  v.  Mitchell,  3  Iredell's  R.  111. 

347.  The  indictment  should  charge 
that  the  assembly  had  met "  for  divine 
worship,"  "  divine  service,"  "  religion* 
worship"  or  "service,"  or  something 
of  the  same  import,     lb. 

348.  An  indictment  against  an  indi- 
vidual for  permitting  a  public  bridge 
to  become  ruinous,  which  he  was 
bound  to  repair,  must  set  forth  how  he 
became  subjected  to  the  duty  of  mak- 
ing repairs.  State  v.  King,  3  Iredell's 
R.  411. 

349.  No  indictment  is  allowed  to  be 
filed  in  Court  and  to  become  matter  of 
record,  unless  it  is  brought  into  court 
by  the  grand  jurors  in  a  body,  and  de- 
livered to  the  Court  by  their  foreman, 
by  whose  signature  it  is  verified.  Com. 
v.  Johnson,  Thach.  Crim.  Cas.  284. 

350.  It  is  not  error  to  join  issue  by 
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adding  tbe  similiter  in  the  name  of  the 
State,  instead  of  in  the  name  of  the 
Attorney-General ;  and  semble,  any  er- 
ror in  adding  the  similiter,  or  by  not 
adding  it  all,  is  amendable.  Berrion 
v.  State,  2  Zabris.  9. 

351.  It  is  error  in  an  indictment  to 
express  numbers  or  dates  by  Arabic 
figures  or  Roman  numerals  :  they  must 
be  written  in  words  at  length,  except 
when  the  indictment,  as  in  forgery, 
professes  to  set  forth  the  exact  tenor 
or  a  fac-simile  of  any  instrument,     lb. 

352.  In  an  indictment  against  a  jus- 
tice of  the  peace  for  corruption  in  an 
act  done  in  virtue  of  his  office,  it  is 
not  sufficient  to  charge  that  the  act 
was  done  corruptly  ;  the  facts  must  be 
set  out  in  which  the  corruption  con- 
sists. State  v.  Zachay,  Bush.  (N.  0.) 
432. 

353.  It  is  a  misdemeanor  in  office 
for  a  justice  of  the  peace  to  sell  or 
transfer  a  judgment  rendered  by  him- 
self, or  by  any  other  justice,  if  in  his 
possession  virtute  officia ;  the  law 
making  it  his  duty  to  keep  and  preserve 
such  judgments,    lb. 

354.  The  prosecuting  officer  for  the 
State  has  a  discretionary  power  to  en- 
dorse the  Governor  as  prosecutor  on 
bills  of  indictment,  whenever  he  may 
think  the  public  interest  may  require 
it.     State  v.  English,  1  Murphy  435. 

355.  The  time  of  the  commission  of 
offences  is,  in  general,  necessary  to  be 
stated  in  the  indictment,  and  especially 
where  the  time  for  the  prosecution  is 
limited  by  statute.  State  v.  Beckurth, 
1  Stew.  R.  318. 

356.  The  act  of  Pennsylvania  could 
never  intend  there  should  be  a  prose- 
cutor endorsed  on  indictments,  unless 
there  was  really  a  prosecutor  existing  ; 
for  the  words  in  the  act  are,  "the 
prosecutor  ;"  and  as  no  person  in  the 
present  case  is  proved  to  be  active  in 
carrying  on  the  prosecution,  the  defend- 
ant must  plead  to  the  indictment  with- 
out any  endorsement.  The  King  v. 
Lukens,  1  Dall.  5. 

357.  The  defendant  himself  cannot 
be  sworn  to  prove  the  person  prosecut- 
ing, it  must  be  proved  by  indifferent 
witnesses,    lb. 

358.  An  indictment  can  be  maintained 
concluding  against  the  form  of  the 


statute,  if  the  facts  charged  amount  to 
an  offence  at  Common  Law,  and  are  not 
within  the  purview  of  any  statute. 
Com.  v.  Hoxey,  16  Mass.  R.  385. 

359.  Under  the  act  concerning  crimes 
and  punishments,  felonies  and  misde- 
meanors cannot  be  joined  in  the  same 
indictment ;  and  the  offence  charged 
in  the  second  count  being  only  a  mis- 
demeanor, there  was  a  misjoinder  of 
counts  ;  and  the  verdict  being  general, 
it  was  impossible  for  the  Circuit  Court 
to  direct  what  judgment  should  be  en- 
tered.    Hilderbrand  v.  State,  5  Mo.  548. 

360.  Indictment  containing  three 
counts.  First  count  charged  prisoner 
with  stealing  a  mare,  of  the  value  of 
thirty  dollars  ;  second  count,  with  steal* 
iug  a  bell  collar,  of  the  value  of  twenty- 
five  cents  ;  third  count,  with  stealing 
a  mare  and  bell  collar,  of  the  value  of 
twenty-five  dollars  ;  there  was  a  gen- 
eral verdict  of  guilty ;  held,  that 
though  the  third  count  was  double,  in 
joining  two  distinct  offences  of  a 
different  degree,  and  punishable  in  a 
different  manner,  yet  as  there  was  no 
demurrer,  either  general  or  special, 
nor  any  motion  to  quash,  the  defect 
was  cured  by  verdict,  and  could  not  be 
taken  advantage  of  by  motion  in  ar- 
rest, or  writ  of  error.  Hilderbrand  v. 
State,  5  Mo.  548. 

361.  It  is  not  error  for  an  indictment 
to  charge  the  defendant  with  several 
distinct  facts,  where  they  all  constitute 
one  offence.  State  v.  Palmer,  4  Mo. 
453. 

362.  If  the  venue  be  laid  in  the  body 
of  the  indictment,  at  the  township  of 
St.  Louis,  it "  is  sufficient,  as  it  may  be 
referred  to  the  n  county  in  the  margin. 
lb. 

363.  Every  indictment  must  contain 
and  set  forth  all  the  ingredients  of  an 
offence,  and  no  omission,  in  such  state- 
ment, can  be  supplied  by  evidence  or 
inuendo.  State  v.  Henderson,  1  Rich. 
119. 

864.  Unnecessary  and  useless  aver- 
ments in  an  indictment  may  be  rejected 
as  surplusage.  State  v.  Hamilton,  7 
Mo.  300. 

365.  Nothing  need  be  averred  which 
is  not  necessary  to  constitute  the  of- 
fence charged  in  the  indictment  State 
v.  Ballard,  2  Murphy  186. 
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366.  If  the  indictment  alleges  the 
grand  jurors  to  be  good  and  lawful 
men,  this  is  all  the  law  requires,  and 
must  be  presumed  to  include  every 
statutory  as  well  as  Common  Law 
qualification.  Jerry  v.  State,  1  Blackf. 
395. 

367.  Where  an  indictment  contained 
two  counts,  on  the  first  of  which  a 
nolle  prosequi  was  entered,  and  the 
time  of  committing  the  offence  was 
only  averred  by  reference  to  the  first 
count,  it  was  held  that  the  defendant 
might  be  tried  and  convicted  on  the 
second  count,  it  not  being  stricken  out, 
or  rendered  null,  as,  perhaps,  it  would 
have  been  sustained  upon  a  demurrer. 
Wills  v.  the  State,  8  Mo.  52. 

368.  Where  one  is  indicted  for  re- 
fusing to  assist  an  officer  in  securing 
a  person  whom  he  has  arrested,  it  is 
not  sufficient  to  state  in  the  indictment 
that  this  was  an  arrest  by  lawful  au- 
thority ;  the  authority  to  arrest  must 
be  set  forth  in  the  indictment.  State 
v.  Shaw,  3  Iredell's  R.  20. 

369.  The  finding  of  the  grand  jury 
being  in  writing,  and  having  been 
publicly  announced  by  the  clerk,  as  is 
invariably  the  case,  in  the  presence  of 
the  grand  jury,  is  a  sufficient  guard 
against  misconstruction  or  perversion 
and  as  there  is  no  positive  law  requir- 
ing it,  it  is  not  essentially  necessary 
to  its  validity  that  it  should  be  signed 
by  the  foreman.  The  State  v.  Creigh- 
ton  and  another,  1  Nott  &  McCord's  R. 
257. 

370.  The  insertion  of  the  words  con- 
tra forraam  statuti  (or  what  is  tanta- 
mount in  English),  in  such  indictments, 
is  not  error ;  where  there  is  no  statute, 
and  the  offence  charged  is  indictable 
at  Common  Law,  these  words  will  be 
rejected  as  surplusage.  If  a  caption 
says  the  foregoing  bills  of  indictment 
are  true  bills,  without  it  appearing  on 
the  record  that  the  bill  set  out  was 
one  of  them,  the  omission  is  fatal. 
Cruiser  v.  the  State,  3  Harrison's  R. 
206. 

371.  It  is  doubtful  whether  the  Com- 
mon Law  required  that  any  of  the  grand 
jurors  should  sign  the  endorsement  on 
an  indictment,  or  the  finding  of  a  petit 
jury,  and  believed  that  an  endorse- 
ment without  being  signed  by  a  fore- 


man, or  otherwise,  was  sufficient  in 
either  case.  The  Com.  v.  Ripper  don,  5 
Littell  S.  C.  195. 

372.  Where  the  indictment  set  forth 
the  commission  of  a  murder  in  these 
words  :  "  On  the  third  day  of  August, 
one  thousand  eight  hundred  and  forty- 
three,"  without  saying,  "the  year  of 
our  Lord,"  or  even  using  the  word 
"  year  ;"  held  that  although  this  de- 
fect would  have  been  fatal  at  the  Com- 
mon Law,  yet  it  is  cured  by  our  act  of 
Assembly  of  1811,  Rev.  Stats,  ch.  35, 
§  12.  State  v.  Lane,  4  Iredell's  N.  C. 
113. 

373.  An  indictment  entitled  thus  : 
"  City  of  B.,  to  wit,  at  the  Municipal 
Court,  for  the  town  of  B.,  now  by  an 
act,  Ac,  incorporated  into  a  city,  &c, 
begun,  &c,  for  said  city  and  county  of 
S.,  on,  &c,  the  jurors,  Ac,  present  that 
N.  J.,  at  B.,  aforesaid,"  Ac,  was  held 
good.  Commonwealth  v.  James,  1  Pick. 
375. 

374.  Where  an  indictment  purports 
to  be  on  the  affirmations  of  some  of  the 
grand  jurors,  it  must  appear  that  they 
were  persons  entitled  by  law  to  take 
affirmations  in  lieu  of  oaths,  or  the  in- 
dictment will  be  fatally  defective.  The 
State  v.  Harris,  2  Halst.  361. 

375.  The  caption  of  an  indictment 
must  describe  the  court  before  which 
it  is  found,  that  it  may  appear  that  the 
court  can  exercise  jurisdiction  over 
the  offence  charged.  The  State  v.  Sut- 
ton, etal.,  1  Murph.  281. 

376.  The  time  of  committing  an  of- 
fence (except  where  the  time  enters 
into  the  nature  of  that  offence),  may 
be  laid  on  any  day  previous  to  the  find- 
ing of  the  bill,  during  the  period  with- 
in which  it  may  be  prosecuted.  Shel- 
ton  v.  the  State,  1  Stew.  &  Port.  208. 

377.  It  is  not  essential  to  the  safety 
of  the  prisoner  that  the  particular 
words,  "  good  and  lawful  men,"  should 
be  set  forth  in  the  indictment.  The 
State  v.  Yancey,  1  Const.  R.  237. 

378.  If  the  fact  be  stated  as  to 
the  time  or  place  with  repugnancy,  or 
uncertainty,  the  indictment  will  be 
bad.     Jane  v.  the  State,  3  Mo.  61. 

379.  If  two  times  or  places  have 
been  previously  mentioned,  and  after- 
wards a  part  only  is  laid,  "  then  and 
there,"  the  indictment  is  defective,  be- 
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cause  it  is  uncertain  to  which  it  refers. 
lb. 

380.  An  indictment  against  a  slave 
for  preparing,  exhibiting,  or  adminis- 
tering medicine,  must  charge  the  act 
to  have  been  done  feloniously,  or  with 
a  felonious  intent     lb. 

381.  The  charge  under  every  indict- 
ment must  be  sufficiently  explicit  to 
support  itself,  no  latitude  of  intention 
can  be  allowed  to  make  it  include  any- 
thing more  than  is  expressed.  Graham 
v.  the  State,  1  Ark.  171. 

382.  It  has  been  held  that  an  indict- 
ment charging  the  defendant  with  ob- 
taining money  by  false  pretences,  with- 
out stating  what  were  the  particular 
pretences,  is  insufficient,    lb. 

383.  To  this  there  are  some  excep- 
tions, as  in  the  case  of  indictment  for 
being  a  common  scold  or  barrator,  or  for 
keeping  a  disorderly  house,  or  for  con- 
spiracy,    lb. 

384.  Every  indictment  ought  to  con- 
tain a  complete  description  of  such  facts 
and  circumstances  as  constitute  the 
crime,  without  inconsistency  or  repug- 
nancy ;  and  in  particular  cases,  where 
precise  technical  expressions  are  re- 
quired to  be  used,  there  is  no  rule  that 
other  words  shall  be  employed  than 
such  as  are  in  ordinary  use,  or  that  in 
indictments,  or  in  pleadings,  a  different 
sense  is  to  be  put  upon  them  than 
what  they  bear  in  ordinary  accepta- 
tion ;  and  if  when  the  sense  is  ambigu- 
ous, it  is  sufficiently  marked  by  the 
context  or  other  means,  in  what  sense 
they  are  intended  to  be  used,  no  ob- 
jection can  be  made  on  the  ground  of 
repugnancy,    lb. 

385.  Where  an  indictment  charges 
the  offence  to  have  been  committed 
"  at  the  city  of  Little  Rock,"  and  this 
allegation  is  not  as  explicit  as  it  might 
have  been  ;  and  it  certainly  would 
have  been  more  in  conformity  with  the 
approved  precedents,  to  have  charged 
the  acts  constituting  the  offence  to 
have  occurred  "in"  or  "within"  in- 
stead of  "  at"  the  city  of  Little  Rock 
aforesaid ;  held  that  the  allegation 
was  sufficient  to  show  that  the  offence 
was  committed  within  the  city.     lb. 

386.  Although  this  form  of  stating 
the  venue,  might  not  be  sufficient  in  in- 
dictments of  higher  grade,  where  the 


consequence  of  a  conviction  might  be 
the  forfeiture  of  life,  or  the  infliction 
of  some  corporal  or  infamous  punish- 
ment, in  which  class  of  cases  the  law 
requires  more  exactness  and  greater 
certainty  than  it  does  in  indictments  for 
mere  misdemeanors,  where,  upon  a  con- 
viction, a  pecuniary  fine  only  is  impos- 
ed,    lb. 

387.  In  an  indictment  against  a  slave 
for  a  capital  offence,  some  part  of  the 
proceeding  must  contain  the  name  of 
the  owner  ;  and  such  ownership  is  an 
essential  matter,  necessary  to  be  prov- 
ed and  found  by  the  jury.  Flora  v. 
the  State,  4  Port.  111. 

388.  On  an  indictment  for  marrying 
a  female  infant  under  the  age  of  fifteen 
years,  where  the  defendant  relies  upon 
the  statute  of  limitations  as  to  prose- 
cutions for  misdemeanors,  Rev.  Stats, 
ch.  35,  §  8,  proof  that  the  marriage 
was  by  consent  of  the  mother,  and  was 
solemnized  by  a  minister  of  the  gospel, 
in  the  presence  of  six  or  seven  per- 
sons, and  that  the  parties  lived  together 
afterwards,  openly,  as  man  and  wife, 
shall  protect  the  defendant  from  the 
operation  of  the  proviso,  that  the  of- 
fence was  committed  in  secret.  The 
State  v.  Watts,  10  Iredell  369. 

389.  So  where  the  parties  went  to 
an  adjacent  county  to  be  married,  and 
afterwards  returned  to  the  county  of 
their  domicil,  where  they  lived  to- 
gether as  man  and  wife,  the  fact  being 
known  to  the  community,  and  the  de- 
fendant continuing  in  the  open  exer- 
cise of  his  duties  as  a  minister  of  the 
gospel,  it  cannot  be  held  that  he  ab- 
sconded from  the  county  in  which  he 
was  married,  or  concealed  himself,  so 
as  to  bring  his  case  within  the  opera- 
tion of  the  second  part  of  the  said  pro- 
viso,   lb. 

390.  Where  a  prisoner  who  was  on 
examination  in  a  County  Court,  was 
remanded  to  the  Circuit  Court,  for  a 
further  examination,  and  the  session 
of  the  Circuit  Court  being  then  in  the 
sixth  day  of  the  term,  and  the  rest  of 
that  term  and  the  following  term  of 
the  Circuit  Court  having  passed  with- 
out the  prisoner  being  indicted,  it  was 
held  that  the  prisoner  was  not  entitled 
to  his  discharge,  on  the  ground  that 
two  terms  had  elapsed  since  his  ex- 
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amination  without  his  being  indicted. 
BtWs  cast,  7  Gratt.  646. 

391.  Where  an  indictment  purports 
to  be  on  the  affirmation  of  some  of  the 
grand  jurors,  it  must  appear  that  they 
alleged  themselves  conscientiously 
scrupulous  of  taking  an  oath.  The 
State  v.  Fox,  4  Halst.  244. 

392.  Where  A.  was  arrested  as  a 
vagrant,  in  pursuance  of  a  city  ordi- 
nance in  St.  Louis,  and  confined  in  the 
calaboose,  but  was  liberated  upon  his 
promise  to  leave  the  city  within  a 
stipulated  time,  which  promise  he  did 
not  fulfil,  and  his  re-arrest  was  ordered 
by  the  city  marshal.  In  attempting 
to  re-arrest  him,  without  warrant,  B., 
a  watchman  (and  a  member  of  the 
police),  was  killed,  and  A.  was  com- 
mitted for  murder ;  held  that  the 
breach  of  his  promise,  by  A.,  constitut- 
ed no  legal  grounds  upon  which  to  re- 
arrest him  ;  that  it  was  necessary  to 
show  that  B.  was  a  watchman,  and  a 
member  of  the  police,  and  that  A.  was 
guilty  of  the  violation  of  the  city  ordi- 
nances, or  that  he  was  a  vagrant  with- 
in the  purview  of  the  same  ;  and  it 
was  further  held  that  it  was  not  neces- 
sary to  allege  in  the  indictment  that 
A.  was  a  vagrant,  or  that  B.  was  a 
police  officer,  as  it  would  be  in  an 
indictment  for  resisting  an  officer  in 
the  discharge  of  his  duty.  The  State 
v.  Roberts,  15  Miss.  28. 

393.  An  indictment  which  charges  an 
indecent  and  scandalous  exposure  of  the 
naked  person  to  public  view  in  a  public 
place,  is  sufficient,  without  charging 
the  act  to  have  been  committed  in  the 
presence  of  one  or  more  of  the  citizens 
of  the  State.  State  v.  Roper,  1  Dev.  & 
Batt.  208. 

394.  The  name  of  a  prosecutor  (who 
will  be  answerable  for  costs),  the  town 
or  county  in  which  he  resides,  with  his 
title  or  profession,  must  be  written  at 
the  foot  of  every  indictment,  for  a  tres- 
pass upon  the  person  or  property  of  an 
individual ;  and  an  omission  of  his 
addition  is  a  fatal  defect,  not  cured  by 
security  for  the  costs  required  of  and 
given  by  the  prosecutor.  Commonwealth 
v.  Gore,  3  Dana  475. 

395.  An  indictment  need  not  express 
that  it  is  found  by  authority  of  the  Com- 
monwealth.   AXUn  v.  Com.,  2  Bibb  210, 


396.  The  prosecutor  must  be  set  at 
the  foot  of  an  indictment  for  trespass 
or  misdemeanor,  before  it  is  presented 
to  the  grand  jury.     lb. 

397.  To  set  down  the  prosecutor  after 
the  indictment  is  found,  will  not  do.  lb. 

398.  The  statute  which  requires  the 
name  of  a  prosecutor  to  be  endorsed  on 
the  indictment  in  certain  cases,  does 
not  require  the  name  to  be  on  the  back 
of  the  indictment ;  it  is  sufficient  if  it 
be  on  any  part  of  the  indictment.  Wil- 
liams v.  State,  9  Mo.  268. 

399.  Where,  on  the  trial  of  an  in- 
dictment for  murder,  the  prisoner's 
counsel  objected  that  the  name  of  the 
deceased,  as  mentioned  in  the  indict- 
ment^ was  not  his  true  name  ;  that 
was  a  fact  to  be  tried  by  the  jury. 
State  v.  Angel,  et  al.,  7  Iredell  21. 

400.  The  purpose  of  setting  forth  the 
name  of  the  person  on  whom  an  offence 
has  been  committed,  is  to  identify  the 
particular  fact  or  transaction  on  which 
the  indictment  has  been  founded,  so 
that  the  accused  may  have  the  benefit 
of  an  acquittal  or  conviction,  if  accused 
a  second  time.  The  name  is  generally 
required,  as  the  best  mode  of  describing 
the  person,  but  he  may  be  described 
otherwise,  as  by  his  calling,  or  the 
like  ;  if  he  be  identified  thereby  as  the 
individual,  and  distinguished  from  all 
others,  and  if  the  name  be  not  known, 
that  fact  may  be  stated  as  an  excuse 
for  omitting  it  altogether.    lb. 

401.  Mere  surplusage  will  not  vitiate 
an  indictment,  and  need  not  be  estab- 
lished in  proof.  U.  States  v.  Howard, 
3  Sumner  12. 

402.  Where  an  indictment  is  found 
against  a  justice  of  the  peace  for  fail- 
ing to  return  to  the  clerk's  office,  &c, 
a  certificate  of  the  solemnization  of 
marriage,  Ac;  held  that  an  averment 
as  to  a  license  having  issued  was  un- 
necessary, and  should  be  rejected  as 
surplusage.  The  State  v.  Wilder,  7 
Blackf.  582. 

403.  An  indictment  for  selling  foreign 
merchandise  is  not  objectionable  for 
omitting  to  state  that  the  article  had 
not  been  received  by  the  defendant  in 
exchange  for  articles  of  his  manu- 
facturing, Ac. ;  the  exception  being  in  a 
separate  statute.  Colson  v.  the  State, 
7  Blackf.  590. 
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404.  It  is  not  necessary  that  the 
name  of  the  defendant,  or  any  other 
person  mentioned  in  an  indictment, 
should  be  constantly  repeated ;  when 
once  mentioned  in  full,  it  may  be  ab- 
breviated when  it  occurs  again  in  the 
same  count  or  sentence,  with  a  refer- 
erence  to  the  first  statement  of  it,  by 
the  words  "  said,"  or  "  aforesaid."  The 
Stale  v.  Coppenburg,  2  Strob.  278. 

405.  Where  an  indictment  contains 
matter  unnecessary  to  the  description 
of  the  offence,  it  may  be  rejected.    lb. 

406.  Where  the  indictment  alleges 
the  offence  to  have  been  committed  on 
the  22d  day  of  March,  in  the  year  1846, 
and  the  objection  is  that  it  does  not 
state  the  era  or  period  from  which  said 
date  begins,  the  Court  held  that  it 
might  fairly  be  presumed  to  have  been 
in  the  year  of  our  Lord  1846,  or  in  the 
year  1846  of  the  Christian  era.  HaU 
v.  the  State,  3  Kelly  18. 

407.  The  attorney-general  need  not 
add  the  number  of  the  district  of  which 
he  was  attorney-general  on  an  indict- 
ment.    State  v.  Brown,  8  Humph.  89. 

408.  The  ninth  section  of  the  Bill  of 
Rights  in  the  constitution  of  the  State 
of  Connecticut,  is  not  applicable  to  an 
inquiry  before  a  grand  jury,  nor  is  it 
essential  to  the  validity  of  an  indict- 
ment, that  the  accused  should  be  pres- 
ent at  such  inquiry,  or  that  notice 
should  be  given  him  for  that  purpose. 
The  Stale  v.  Wolcott,  21  Conn.  272. 

409.  Therefore,  where  the  defendant, 
during  the  inquiry  by  the  grand  jury, 
which  resulted  in  an  indictment  against 
him,  was  confined  in  the  State's  prison, 
had  no  notice  of  the  proceedings 
against  him,  and  no  opportunity  to  be 
present ;  it  was  held  that  the  indict- 
ment was  not  thereby  rendered  invalid. 
lb. 

410.  It  is  not  customary  for  the 
Court,  without  special  reasons  sug- 
gested on  application,  to  give  direc- 
tions regarding  witnesses  to  be  called 
before  the  grand  jury.     J*. 

411.  Therefore,  where  P.,  an  accom- 
plice in  the  crime  charged,  went  before 
the  grand  jury,  and  testified,  as  a  wit- 
ness, without  the  direction  or  permis- 
sion of  the  Court ;  it  was  held  that  the 
indictment  was  not  thereby  rendered 
invalid.    lb. 


412.  If  the  accused  plead  not  guilty. 
and  go  to  trial  without  suggesting 
such  objections,  they  will  be  deemed  as 
waived  by  him.     lb. 

413.  Aprosecution  is  not  necessary 
on  an  indictment  upon  the  15th  section, 
7th  article,  act  concerning  crimes  and 
punishments,  R.  C.  1835,  for  disturbing 
the  peace  of  a  family  by  loud  noises, 
&c,  in  the  night,  that  not  being  a  tres- 
pass, either  to  the  person  or  the  prop- 
erty of  any  one.  State  v.  Moles,  9 
Mo.  685. 

414. "  But  no  allegation,  whether  it  be 
necessary  or  unnecessary,  whether  it 
be  more  or  less  particular,  which  is 
descriptive  of  the  identity  of  that 
which  is  legally  essential  to  the  charge 
in  the  indictment,  can  ever  be  rejected 
as  surplusage.  U.  S.  v.  Howard,  3 
Sumner  12. 

415.  Neither  a  presentment  of  a 
grand  jury,  nor  an  indictment,  requires 
necessarily  that  it  should  be  signed  by 
any  one.     State  v.  Cox,  6  Iredell  44. 

416.  It  is  the  returning  of  the  bill  or 
indictment  publicly  in  open  court,  and 
its  being  there  recorded,  that  make  it 
effectual,  lb. 

417.  An  indictment  ought  to  be  cer- 
tain to  every  intent,  and  without  any 
intendment  to  the  contrary  ;  and  it 
ought  to  have  the  same  certainty  as  a 
declaration;  fqr  that  all  the  rules  that 
apply  to  civil  pleadings,  are  applicable 
to  criminal  accusations.  State  v.  Hand, 
1  Eng.  165. 

41 8.  The  name  of  the  defendant  com- 
mitting the  offence  should  be  repeated 
to  every  distinct  allegation;  but  it  will 
suffice  to  mention  it  once,  as  the  nomi- 
native case  in  one  continuing  sentence. 
lb. 

419.  If  defendant's  full  name  has 
appeared  in  the  first  part  of  the  in- 
dictment, it  would  be  sufficient  through- 
out the  residue  to  refer  to  it  by  the 
Christian  name  alone ;  but  if  the 
surname  be  omitted  in  the  first,  and 
afterwards  used,  this  will  not  cure  the 
defect,  lb. 

420.  It  is  a  general  rule  that  repug- 
nancy in  a  material  matter  is  fatal  to 
the  indictment.  lb. 

421.  But  though  the  indictment  must 
in  all  respects  be  certain,  yet  the  in- 
troduction of  averments  altogether  su- 
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perfluous  and  immaterial,  will  sel- 
dom prejudice.  For,  if  the  indictment 
can  be  supported  without  the  words 
which  are  bad,  they  may,  on  arrest  of 
judgment,  be  rejected  as  surplusage. 
lb. 

422.  Where  the  indictment  accuses 
the  defendant  of  the  offence  of  a  mis- 
demeanor, and  then  proceeds  to  specify 
the  particular  acts  of  the  defendant, 
which  constitutes  the  offence  ;  held  to 
be  well  laid,  though  not  expressly 
named  as  a  misdemeanor  in  the  stat- 
ute, but  coming  within  the  definition  of 
such  offence  in  the  statute.  Hall  v. 
State,  3  Kelly  18. 

423.  Where  it  is  said  the  circum- 
stances which  made  the  time  and  place 
suspicious,  should  have  been  stated  in 
an  indictment,  for  allowing  slaves  to 
assemble  on  defendant's  premises  ;  it 
was  held  that  this  was  properly  matter 
of  evidence,  and  should  not  be  alleged 
in  the  indictment.  State  v.  Brown,  8 
Humph.  89. 

424.  It  is  essential  that  it  should  ap- 
pear in  an  indictment,  that  it  was 
found  upon  the  oath  of  jurors.  State  v. 
McAlluter,  13  Maine  374. 

425.  And  it  was  once  considered 
that  the  names  of  the  jurors  finding  it, 
should  also  be  inserted ;  but  that  is 
not  necessary.  lb. 

426.  Where  in  a  criminal  case,  a 
copy  of  an  indictment  is  furnished  the 
prisoner,  which  omits  to  add  the  words 
foreman  of  the  grand  jury,  to  the 
name  of  the  foreman,  and  the  prisoner 
goes  to  trial  without  objecting  to  the 
incorrectness  of  the  copy  ;  held  that 
his  objection  thereto  will  be  waived  by 
his  going  to  trial.  Com.  v.  Betton,  5 
Cush.  427. 

427.  Where  a  prisoner  is  indicted 
under  the  laws  of  Missouri,  and  is  not 
tried  previous  to  the  expiration  of  the 
second  term  after  that  at  which  the 
indictment  was  found ;  held  that  he 
was  entitled  to  his  discharge,  unless  he 
moved  for  a  continuance,  or  unless 
there  was  not  time  to  try  him.  Robert- 
son v.  State,  12  Mo.  592. 

428.  Where  a  particular  intent  ac- 
companying an  act,  is  necessary  to 
constitute  a  crime,  such  an  intent 
should  be  alleged  in  the  indictment. 
People  v.  Lohman,  2  Barb.  216. 


429.  The  strictness  with  which  in- 
dictments were  formerly  construed,  has 
been  somewhat  relaxed.  People  v. 
Lohman,  2  Barb.  216. 

430.  Mere  surplusage  in  an  indict- 
ment will  not  vitiate  the  indictment  so 
long  as  it  is  not  contradictory.     lb. 

431.  Where  an  indictment  alleged 
that  the  defendant  administered  to  a 
pregnant  woman  some  drug,  and  in 
another  count,  that  she  employed  some 
instrument,  with  intent  thereby  to  pro- 
cure a  miscarriage  of  the  patient,  which 
is  all  the  2d  section  of  the  act  of  May 
13th,  1845,  to  prevent  the  procurement 
of  abortion,  requires  to  constitute  a 
misdemeanor,  and  then  goes  on  to 
charge  that  the  patient  was  quick  with 
child,  and  that  the  death  of  such  child 
was  effected,  and  characterizes  the  act 
of  the  defendant  as  felonious,  these  al- 
legations do  not  contradict  the  charge 
for  a  misdemeanor  ;  nor  do  they  con- 
tain a  valid  charge  of  felony,  which 
will  merge  the  misdemeanor,  because 
there  is  no  charge  of  an  intent  to  de- 
stroy the  child,  ii. 

432.  If  a  proceeding  for  the  recovery 
of  a  penalty  be  commenced,  and  judg- 
ment be  rendered  thereon  for  the  pen- 
alty, it  must  be  precisely  that  judg- 
ment, which  the  process  sought,  and 
not  another  and  different;  if  an  act  be 
passed  which  requires  a  different  judg- 
ment, the  process  abates,  or,  after  ver- 
dict, the  judgment  may  be  arrested. 
State  v.  Fletcher,  1  Rhode  Island  R.  193. 

433.  In  indictments  where  an  act 
creating  an  offence  has  been  repealed 
between  two  terms  of  the  court,  pend- 
ing at  the  last  term,  and  continued  to 
the  present,  and  upon  which  no  convic- 
tions have  yet  been  had.  Upon  these 
no  judgments  can  be  rendered ;  for 
though  the  amending  sections  provide 
for  convictions,  yet  to  be  had  on  those 
indictments,  it  changes  the  form  of 
judgments  to  be  rendered  thereon,  and 
requires  the  judgments  to  invest  the 
complainant  with  rights  to  which  he  is 
not  entitled,  by  virtue  of  the  indict- 
ment or  proceedings  thereon,  but  sole- 
ly by  force  of  the  statute,  and  to  divest 
the  town  of  rights  which  it  had  at  the 
commencement  of  the  process*    lb. 

434.  In  general,  when  any  particular 
fact  is  averred,  it  should  be  stated  to 
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be  done  then  and  there,  after  the  coun- 
ty and  ville  have  been  clearly  express- 
ed in  the  body  of  the  indictment,  and 
the  allegation  of  time  and  place 
"  then  and  there,"  should  be  repeated 
to  every  material  fact  which  is  issua- 
ble or  triable.  State  v.  Roberts,  26 
Maine  268. 

435.  If  two  places  be  previously 
named,  and  afterwards  a  material  fact 
only  laid  "  then  and  there,"  the  indict- 
ment is  defective,  because  it  is  uncer- 
tain to  which  place  reference  is  made, 
and  the  indictment  would  be  bad  on 
motion  in  arrest  of  judgment.  lb. 

436.  If  the  place  where  an  offence  is 
usually  alleged  in  an  indictment  to 
have  been  committed,  is  a  town  named, 
which  is  within  the  county  also  named, 
where  the  court  have  jurisdiction  ;  but 
it  is  not  necessary  that  the  town  should 
be  stated,  if  the  place  mentioned  is 
equally  specific.  lb. 

437.  If  the  whole  description  of  the 
place  where  the  offence  is  alleged  in 
an  indictment  to  have  been  committed, 
when  taken  together,  legitimately  con- 
veys the  idea  to  the  mind,  that  it  was 
either  in  the  town  of  Enfield,  or  the 
town  of  Howland,  in  the  county  of 
PenobsQot,  without  indicating  more 
specifically  the  particular  spot,  there 
would  be  an  uncertainty,  which  has 
been  held  in  analogous  cases  to  be 
fatal.     lb. 

438.  Where  the  indictment  states 
that  the  place  where  the  offence  was 
committed,  was  on  the  Penobscot  river, 
and  was  between  the  towns  of  Enfield 
and  Howland,  "  or  within  the  limits  of 
one  or  other  of  them,"  it  was  held  suffi- 
ciently certain,  lb. 

439.  Mere  surplusage  in  an  indict- 
ment will  not  vitiate;  and,  therefore, 
when  an  indictment  alleges  facts 
which  constitute  a  misdemeanor,  it  will 
be  good  for  that  offence,  although  it 
state  other  facts  which  go  to  constitute 

"  *  >ny,  provided  all  the  facts  alleged 
hort  of  the  charge  of  felony,  in 
iquence  of  some  other  facts  cssen- 
d  that  charge,  e.  g.,  the  intent  of 
3  party  accused  not  being  averred. 
\an  v.  the  People,  1  Com.  R.  379. 
).  Where  an  instrument  is  to  be 
>rth,  the  description  that  it  pur- 
a  particular    fact,   necessarily 


means,  that  what  is  stated  as  the  pur- 
port of  the  instrument  appears  on  the 
face  of  the  instrument  itself.  Downing 
v.  the  State,  4  Mo.  572. 

441.  Where  an  objection  was  taken 
to  an  indictment,  that  it  charges  the 
offence  as  at  Common  Law,  whilst  the 
punishment  is  inflicted  under  the  stat- 
ute ;  held  that  this  objection  could  not 
prevail.  McCann  v.  the  State,  13 
Smed.  &  Marsh.  471. 

442.  If  the  law  requires  the  intent 
to  be  charged,  where  the  statute  ex- 
pressly dispenses  with  the  necessity  of 
alleging  that  the  party  intended  to  pass 
upon  any  particular  person,  corpo- 
ration, or  company,  a  fortiori,  would  it 
be  necessary  where  the  statute  is  si- 
lent upon  the  subject ;  and  for  such  de- 
fect the  indictment  Is  bad,  and  conse- 
quently the  judgment  founded  upon  it 
is  irregular  and  void.  Gabe  alias  San- 
ta Anna  v.  the  State,»\  Eng.  519. 

448.  An  indictment  was  entitled  on 
the  margin  "The  State  of  Alabama, 
Butler  County,"  and  in  the  body  of  the 
indictment  it  was  recited  that  "the 
grand  jurors,"  &c,  "  of  the  County  of 
Buter,  upon  their  oath  present,"  &c, 
the  name  of  the  county  was  not  again 
repeated,  nor  was  any  other  county 
named,  the  offence  was  charged  to  have 
been  committed  "  in  the  county  afore- 
said." It  was  held  that  the  indict- 
ment  was  not  defective  ;  the  courts  are 
bound  to  know  the  names  of  all  the 
counties  in  the  State,  and  there  being 
no  such  county  as  Buter,  the  words 
in  the  county  aforesaid  must  refer  to 
the  county  stated  in  the  margin  of  the 
indictment.   Reeves  v.  State,  20  Ala.  33. 

444.  Indictment  against  two,  one 
only  put  upon  trial,  it  is  not  error  if  it 
can  be  justly  inferred  from  the  record 
that  an  order  for  a  separate  trial  was 
made,  though  it  does  not  appear  in  form 
upon  the  record.  Two  may  be  joined 
in  indictment  for  having  counterfeit 
notes  in  possession.  Hess  v.  State,  5 
Ohio  5. 

445.  Where  the  indictment  com- 
mences as  folio ws  :  The  grand  jurors, 
impanelled  and  sworn,  &c,  upon  their 
oath,  present,  &c,  there  is  no  year  set 
out  in  it ;  and  the  words,  "  in  the  year 
of  our  Lord  aforesaid,"  "  the  said  year," 
&c,  amount  to  nothing.    In  the  cap- 
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tion  of  the  indictment,  beginning  with 
the  words,  "Be  it  remembered,"  the 
year  1841  is  named,  bat  the  caption  is 
no  part  of  the  indictment  It  is  the 
mere  statement  of  the  clerk,  made  after 
the  suit  is  determined  in  making  up  the 
record.  State  v.  Hopkins,  7  Blackf. 
494. 

446.  An  indictment,  or  presentment 
is  required  by  the  fundamental  law 
'of  the  land,  for  every  criminal  charge, 
and  it  is  declared  that  no  person  shall 
be  put  to  answer  in  any  other  manner. 
An  indictment  or  presentment  is  there- 
fore necessary,  to  confer  jurisdiction 
upon  the  Court  over  the  person  accused ; 
it  can  be  obtained  in  no  other  way,  not 
even  by  consent,  but  the  statute  re- 
quiring a  copy  of  the  indictment  to  be 
furnished  the  accused  twelve  hours  be- 
fore trial,  is  merely  a  directory  provis- 
ion. It  refers  only  to  the  time  of  trial, 
it  shall  not  be  until  twelve  hours  after 
the  copy  ;  but  it  has  nothing  to  do  with 
the  jurisdiction  of  the  Court,  that  is  al- 
ready acquired  by  the  indictment. 
Smith  v.  the  State,  8  Ohio  294. 

447.  If  the  accused  insist  upon  such 
copy,  or  rather  if  he  do  not  waive  his 
right  in  this  respect,  and  is  forced  to 
trial  without  it,  and  against  his  own 
consent,  it  would  most  clearly  lay  the 
foundation  for  a  motion  for  a  new  trial ; 
and  if  the  facts  appeared  on  the  record, 
a  motion  in  arrest  of  judgment,  or  a 
writ  of  error,  might  be  sustained,    lb. 

448.  But  where  there  was  no  objec- 
tion for  the  want  of  a  copy  of  the  in- 
dictment, such  copy,  then,  must  be  con- 
sidered as  waived,  and  it  does  not  lie 
in  his  mouth  to  say  that  it  was  not 
furnished,    lb. 

449.  The  Circuit  Court  has  no  more 
power  to  impanel,  swear,  and  charge  a 
grand  jury,  and  receive  an  indictment 
for  a  capital  crime,  than  it  has  to  try 
the  cause,  and  pronounce  sentence. 
Cook  v.  the  State,  7  Blackf.  165. 

460.  An  indictment  will  be  defective 
if  the  name  of  the  prosecutor  is  not  en- 
dorsed on  it  according  to  the  directions 
of  the  statute.  Moore  v.  the  State, 
13  Smed.  &  Marsh.  260. 

451.  If  an  indictment  be  defective 
because  the  name  of  the  prosecutor  is 
not  endorsed,  it  is  too  late  to  remedy 
the  defect  by  amendment  after  trial  lb. 


452.  Words  other  than  technical 
terms,  used  in  an  indictment,  are  to  be 
understood  in  their  ordinary  and  usual 
acceptation.  State  v.  Freeman,  1 
Spears  57. 

453.  An  indictment  may  be  found  for 
maliciously,  wilfully,  and  wickedly 
killing  a  horse.  Respublica  v.  Teischtr, 
1  Ball.  335. 

454.  Where  there  are  two  counts  in 
a  bill  of  indictment,  and  evidence  of 
two  corresponding  offences  proved,  the 
Court  will  not  order  the  solicitor  to  se- 
lect one  of  the  offences  and  abandon 
the  other.  State  v.  Marsh,  1  Jones'  N. 
C.  R.  526. 

455.  After  verdict  in  a  capital  case, 
and  a  motion  in  arrest  of  judgment, 
because  one  of  the  grand  jurors,  who 
returned  the  indictment,  had  not  been 
duly  returned,  the  Court  looked  into 
the  case,  and  permitted  the  officer  to 
amend  his  return,  and  it  was  so  made 
to  appear  that  the  juror  was  in  fact  le- 
gally chosen  and  returned.  Common- 
wealths. Read,  Thacher's  Crim.  Cas.  180. 

456.  So,  where  the  indictment  was 
returned  by  the  grand  jury,  and  the 
word  Foreman  was  omitted,  it  was  held 
not  material.     lb. 

457.  It  is  well  settled  that  if  a  bill 
is  entitled  generally  of  the  term,  it  re- 
lates prima  facie  to  the  first  day  of  the 
term  ;  and  if  the  cause  of  action  does 
not  arise  till  afterwards,  the  defect  is 
fatal.    lb. 

458.  But  the  true  time  of  filing  the 
bill  may  be  shown  ;  and  if  the  cause  of 
action  is  prior  thereto,  though  after  the 
commencement  of  the  term,  judgment 
will  not  be  arrested  nor  reversed  on 
error,    lb. 

459.  And  so  if  it  should  appear  on 
the  face  of  an  indictment,  that  it  was 
found  prior  to  the  commission  of  the 
offence  alleged,  it  would  bo  a  fatal 
error,     lb. 

460.  The  statute  makes  it  the  duty 
of  the  foreman  of  the  grand  jury  to 
endorse  on  an  indictment  the  names  of 
the  witnesses  upon  whose  testimony 
the  same  shall  have  been  found  ;  R.  S. 
ch.  58,  §  3.  It  further  declares  every 
person  charged  with  treason,  murder, 
or  other  felonious  crime,  shall  be 
furaished,  previous  to  his  arraignment, 
with  a  copy  of  the  indictment  and  a  list 
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of  the  jurors  and  witnesses  ;  R.  S.  ch 
30  §  180.  In  reference  to  these  pro- 
visions, the  Supreme  Court  of  Illinois 
decided,  in  the  case  of  Gardiner  v.  the 
People,  3  Scam.  83,  that  the  prosecution 
is  not  restricted  to  the  list  of  witnesses 
furnished  to  the  prisoner  before  his  ar- 
raignment, but  that  the  Court,  in  the  ex- 
ercise of  a  sound  discretion,  may  permit 
the  prosecution  to  introduce  other  wit- 
nesses. Gala  v.  People,  14  Illinois  R. 
433. 

461.  It  was  said,  taking  these  two 
statutes  together,  it  is  evident  that  the 
list  of  witnesses  which  is  required  to 
be  furnished  to  the  prisoner,  prior  to 
the  arraignment,  is  to  be  composed  of 
the  witnesses  endorsed  on  the  indict- 
ment by  the  foreman  of  the  grand  jury. 
lb. 

462.  The  prosecution  is  not  confined 
to  the  list  of  witnesses  endorsed  on 
the  indictment  and  furnished  previous 
to  the  arraignment,  but  the  Circuit 
Court,  in  the  exercise  of  sound  discre- 
tion, and  having  a  strict  and  impartial 
regard  to  the  rights  of  the  community, 
and  the  prisoner,  may  permit  such  other 
witnesses  to  be  examined  as  the  justice 
of  the  case  may  seem  to  require.     lb. 

463.  Two  distinct  offences,  requiring 
different  punishments,  cannot  be  charg- 
ed in  the  same  count ;  such  an  indict- 
ment is  defective  for  duplicity,  and  a 
conviction  upon  it  will  be  reversed  on 
error.  Reed  v.  the  People,  1  Parker's 
Crim.  Rep.  481. 

464.  Where,  in  the  same  count  of  an 
indictment,  the  accused  was  charged 
with  a  Common  Law  nuisance,  and 
also  with  a  violation  of  a  regulation  of 
a  board  of  health,  under  the  fourth  sec- 
tion of  the  "  act  for  the  preservation  of 
the  public  health,"  passed  April  10, 
1840,  the  count  was  held  to  be  bad  for 
duplicity,  the  former  offence  being 
punishable  by  fine  not  exceeding  $250, 
or  imprisonment  not  exceeding  one 
year,  or  both  (2  R.  S.  697,  §§  40, 41),  and 
the  latter  being  punishable  by  fine  not 
exceeding  $1,000  or  imprisonment  not 
exceeding  two  years,  or  both.    lb. 

465.  There  is  no  reason  why  the 
person  appointed  by  the  Court  as  the 
foreman  of  the  grand  jury,  may  not  be 
a  prosecutor,  as  well  as  any  other  one 
of  the  grand  jury,  unless  expressly  dis-l 


qualified  by  law ;  he  is  as  competent 
to  prosecute  as  any  other  person  ;  any 
one  member  of  a  grand  jury  may 
be  a  prosecutor  or  an  informer  ;  it  is 
their  peculiar  province  to  inform 
against,  and  to  present  all  offenders 
against  all  the  criminal  laws  of  the 
State.  King  v.  the  State,  5  Howard's 
R.  730. 

466.  It  is  not  necessary  that  the 
grand  jury  should  make  return  of  the? 
witnesses  examined,  or  the  evidence 
taken  before  them  ;  the  only  return  they 
are  required  to  make,  is  whether  they 
find  a  true  bill  or  not.     lb. 

467.  It  is  not  the  practice  of  the 
courts  of  Mississippi,  to  make  a  record 
of  the  names,  or  of  the  swearing  of  the 
witnesses  called  to  testify  in  trials  at 
bar,  or  before  the  grand  juries  ;  and  all 
the  ends  of  justice,  and  of  fair  and 
legal  trials,  can  be  attained  without 
such  record  being  made.    lb. 

468.  Indictments  being  the  act  of 
the  inquest,  are  not  amendable  like  de- 
clarations in  a,  civil  suit,  which  are  the 
work  of  the  suiter,  or  his  counsel ;  but 
new  indictments  found  for  the  same  of- 
fence, are  substituted  in  the  place  of 
the  old,  and  quoad  hoc  operate  like  the 
new  or  amended  declaration.  Com- 
monwealth v.  Adcock,  8  Gratt.  661. 

469.  .So  that  when  a  prisoner  pleads 
to  a  new  or  second  indictment,  that  he 
has  not  been  indicted  or  tried  in  time, 
the  new  indictment  having  been  found, 
and  he  being  arraigned  thereon,  when 
still  liable  to  be  tried  for  the  offence,  it 
is  an  all-sufficient  answer  to  reply,  and 
show  by  the  record,  an  indictment 
found  in  time,  though  a  defective  one, 
or  to  reply  and  show  by  the  record  a 
trial,  though  an  abortive  one,  and 
rendered  so  by  the  action  of  the  Court 
in  setting  aside  the  verdict,  and  award- 
ing a  new  trial  upon  the  prisoner's 
motion,     lb. 

470.  When  the  charge  in  the  new 
count  is  so  variant  from  the  old,  or 
from  the  record  of  the  examining  court, 
as  to  require  the  interposition  of  the 
examining  court  by  new  examination, 
then  the  Commonwealth  is  not  only 
entitled  to,  but  bound  to  resort  to  pro- 
ceedings de  novo ;  but  when  the 
charge  is  so  identically  the  same  as  to 
render  a  new  examination  neither  ne- 
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cessary  nor  proper,  then  the  new  indict- 
ment is  to  be  based  upon  the  examina- 
tion had,  and  to  be  proceeded  on  to  trial 
and  conviction  or  acquittal,  as  the  case 
may  be,  subject  to  precisely  the  same 
objections  for  default  or  failure  to  try, 
and  no  other  that  would  have  been  ap- 
plicable to  the  old  indictment.    lb. 

471.  Where  an  indictment  is  laid 
for  preventing  a  witness  from  appear- 
ing before  the  grand  jury,  in  offences 
of  this  kind,  guilt  or  innocence  does  not 
depend  upon  the  guilt  or  innocence  of 
the  original  party,  against  whom  the 
witness  may  be  subpoenaed,  or  recog- 
nized, to  appear  ;  nor  upon  the  suffi- 
ciency or  insufficiency  of  the  original 
indictment.  State  v.  Carpmter,  20  Vt.  9. 

472.  To  thwart  or  obstruct  the  due 
administration  of  justice  by  violence, 
bribery,  threats  or  other  unlawful 
means,  whether  in  preventing  the  at- 
tendance of  witnesses,  jurymen,  or 
other  officers  of  the  court,  is  a  high- 
handed offence,  which  strikes  at  the 
vitals  of  judicial  procecdiugs,  and 
subjects  to  severe  animadversion,  in 
every  well-ordered  community.  The 
attempt  to  commit  such  an  act,  it  is 
well  settled,  is  itself  a  substantive  of- 
fence punishable  by  the  Common  Law. 
lb. 

473.  Where  such  an  offence  is  de 
scribed  as  the  defendant,  "  being  an 
evil-disposed  person,  and  contriving 
and  intending  to  obstruct  and  impede 
the  due  course  of  justice,"  unlawfully 
and  unjustly  did  endeavor  to  dissuade, 
hinder  and  prevent  the  said  William 
Warren  from  attending  as  a  witness, 
Ac.  ;  held  that  this  was  sufficiently  dis- 
tinct and  definite  to  show  that  the  de- 
fendant knew  for  what  purpose  the 
witness  was  going  to  attend  before 
the  grand  jury.     lb. 

474.  Where  a  prisoner  is  sent  on  by 
the  examining  court  to  be  tried  for 
embezzling  the  goods  of  A.,  it  was  held 
that  he  might  thereupon  be  indicted  for 
embezzling  the  goods  of  B.,  the  embez- 
zlement being  of  the  same  goods  for 
which  he  was  tried  by  the  examining 
court.     Adcodt*  case,  8  Gratt.  661. 

475.  Where  a  prisoner  was  indicted 
for  embezzling  the  goods  of  A.,  and  was 
tried  and  convicted  at  the  fifth  term  of 
the  court,  after  his  trial  before  the  ex- 


amining court,  but  the  verdict  was  set 
aside  for  a  variance  as  to  the  owner- 
ship of  the  goods,  and  there  was  then 
a  nolle  prosequi  entered  and  a  new  in- 
dictment to  suit  the  proof ;  held  that 
the  prisoner  was  not  entitled  to  be  dis- 
charged because  three  terms  had 
elapsed  between  his  examination  and 
the  last  indictment.     lb.  , 

476.  Since  an  offence  which  was 
committed  before  the  code  of  1849 
went  into  operation,  must,  so  far  as  the 
question  of  guilt,  degree  of  crime, 
quantum  of  punishment,  and  rules  of  ev- 
idence are  concerned,  be  governed  by 
the  law  in  force  at  the  time  the  offence 
was  committed,  yet  upon  the  question 
of  the  prisoner's  right  to  a  discharge 
from  the  failure  to  try  him  arising  after 
the  code  went  into  operation,  it  must  be 
governed  by  the  law  in  the  code.    lb. 

477.  In  such  a  case,  when  the  pris- 
oner moves  for  a  discharge,  the  record  of 
the  Circuit  Court  is  competent  and  the 
only  competent  evidence  for  the  Com- 
monwealth to  show  that  he  had  been 
indicted,  tried  and  convicted  within  the 
time  prescribed  by  law.    lb. 

478.  It  is  a  well-settled  principle  in 
criminal  law,  that  where  there  are  sev- 
eral counts  in  an  indictment,  some  of 
which  are  good,  and  others  bad  or  de- 
fective, that  judgment  may  be  rendered 
against  the  defendant  upon  those  which 
are  valid.  Bullock  v.  State,  10  Geo.  46. 
Vide  State  v.  Mather,  3  Aiken  84  ;  Stale 
v.  Jones,  5  Ala.  666  ;  People  v.  Stein,  1 
Parker's  Crim.  Cas.  202  ;  State  v.  Cole- 
man, 6  Porter  32. 

479.  The  indictment  should  allege  all 
the  material  facts  necessary  to  be 
proved  to  procure  a  conviction.  State 
v.  PhUbrick,  31  Maine  R.  401. 

480.  It  is  not  necessary  in  the  State 
of  Indiana,  that  the  prosecuting  attor- 
ney should  sign  an  indictment,  or  that 
it  should  appear  that  there  was  a  fore- 
man of  the  grand  jury.  McGregg  v. 
State,  4  Blackf.  101.  Vide  Ward  v. 
State,  22  Ala.  16. 

481.  Where  there  is  no  prosecutor 
marked  upon  the  indictment,  according 
to  several  decisions  of  the  Court  of  Er- 
rors of  Mississippi,  that  is  a  fatal  ob- 
jection. Kirk  v.  the  State,  13  Smed.  & 
Marsh.  406. 

482.  The  name  of  a  feme  covert  as 
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prosecutrix  on  an  indictment,  is  a  null- 
ity ;  she  being  wholly  irresponsible  in 
law  either  for  costs  or  damages,  the 
endorsement  of  her  name  as  prosecutrix 
is  no  compliance  with  the  true  meaning 
of  the  statute.  Mayers  v.  the  State,  11 
Humph.  40. 

483.  Where  an  indictment  is  alleged 
to  have  been  found  on  the  "  oaths"  of 
the  grand  jury ;  held  that  the  use  of 
the  word  "  oaths"  instead  of  the  word 
"  oath,"  was  not  a  fatal  defect.  Jerry  v. 
State,  1  Blackf.  395. 

484.  An  indictment  should  be  endors- 
ed "  a  true  bill,"  with  the  signature  of 
the  foreman  of  the  grand  jury  who 
found  the  bill,  underneath,  so  as  to  au- 
thorize the  Court  to  try  the  prisoner  ; 
and  without  that  endorsement  the  in- 
dictment would  be  defective.  Nomaque 
v.  the  People,  Breese  109. 

485.  In  an  indictment  against  the 
owner  of  a  vessel  for  casting  away  and 
destroying  the  vessel  at  sea,  it  is  not 
necessary  to  allege  that  it  was  done 
with  intent  to  gain  corrupt  advantage 
to  himself ;  but  it  is  necessary  to  allege 
that  the  intent  was  to  prejudice  the 
underwriters.  U.  Slates  v.  Johns,  1 
Wash.  C.  C.  363. 

486.  An  indictment  describing  a  note 
as  purporting  to  be  payable  to  the 
holder,  when  on  its  face  it  purports  to 
be  payable  to  bearer,  is  bad.  Downing 
v.  State,  4  Mo.  572. 

487.  An  indictment  must  contain  a 
definite  description  of  the  crime  charg- 
ed, and  a  statement  of  the  facts  which 
constitute  it,  that  the  Court  may  be 
enabled  to  pronounce  the  judgment  of 
the  law,  and  that  the  party  may  be 
enabled  to  avail  himself  of  the  convic- 
tion or  acquittal  upon  a  subsequent 
indictment  for  the  same  offence.  State 
v.  Fields,  Mart.  A  Yerg.  137. 

488.  Writers  on  criminal  law  concur 
in  requiring  the  time  when*  an  offence 
was  committed,  to  be  alleged.  State  v. 
Baker,  34  Maine  R.  52  ;  Erwinv.  State, 
13  Mo.  306. 

489.  In  an  indictment  reciting  that 
the  grand  jurors  were  "impanelled, 
sworn,  and  charged,"  Ac,  time  and 
place  need  not  be  laid  to  show  when 
and  w}iere  they  were  so  sworn.  Vaughan 
v.  State;  4  Mo.  530. 

490.  It  is  not  necessary  in  an  indict- 


ment for  not  repairing  a  highway,  to 
set  out  the  termini  a  quo  et  ad  quern  of 
the  way.    Com.  v.  Newbury,  2  Pick.  51. 

491.  Wherever  one  of  the  counts  in 
an  indictment  for  trading  with  a  slave 
is  good,  the  Court  awards  judgment 
upon  it,  notwithstanding  the  other 
counts  may  be  bad.  The  State  v.  !ZW- 
ner,  2  McMullan's  R.  399. 

492.  Where  the  indictment  com- 
mences with  "  the  State  of  Mississippi," 
and  concludes,  "  against  the  peace  and 
dignity  of  the  same,"  held  good.  The 
State  v.  Johnson,  Walker  392. 

493.  Where  there  are  two  counts  in 
an  indictment,  one  good  and  the  other 
defective,  and  there  is  a  general  verdict 
against  the  defendants,  the  judgment 
will  be  presumed  to  have  been  given 
upon  the  good  count  alone  ;  but  when 
both  counts  are  good,  and  the  Court 
gives  erroneous  instructions  to  the  jury 
as  to  one  of  the  counts,  it  is  presumed 
that  the  judgment  was  given  upon  both 
counts,  and  a  venire  de  novo  will  be 
awarded.  The  State  v.  McCatJess,  9 
Iredell  375. 

494.  When  the  statute  directs  that 
an  indictment  shall  be  returned  and  en- 
dorsed "  a  true  bill,  with  the  signature 
of  the  foreman,"  it  is  only  directory, 
and,  if  omitted,  a  due  return  may  be 
shown  by  other  proof.  Waw-koithchaw- 
toeek-kotoe  v.  U.  States,  1  Morris  332. 

'  495.  It  is  a  rule  of  criminal  law, 
based  upon  sound  principles,  that  every 
indictment  should  contain  a  complete 
description  of  the  offerice  charged,  that 
it  should  set  forth  the  facts  constituting 
the  crime,  so  that  the  accused  may 
have  notice  of  what  he  is  to  meet,  of 
the  act  done,  which  it  behooves  him  to 
controvert ;  and  so  that  the  Court,  ap- 
plying the  law  to  the  facts  charged 
against  him,  may  see  that  a  crime  has 
been  committed.  Lambtrton  v.  State, 
11  Stanton  282/ 

496.  A  count  describing  one  offence 
with  sufficient  accuracy,  and  containing 
no  sufficient  description  of  any  other 
offence,  is  not  bad  for  duplicity.  State 
v.  Palmer,  35  Maine  R.  9. 

497.  The  use  of  Arabic  numeral  char- 
acters has  been  long  adopted  in  con- 
tracts and  other  documents,  and  no 
want  of  certainty  is  perceived  to  be  the 
result ;  and  the  nature  and  cause  of  a 
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criminal  complaint  is  not  rendered  ob- 
scure in  any  degree  by  reason  of  dates 
being  in  those  characters.  State  v. 
Reed,  35  Maine  R.  489. 

498.  There  must  be  certainty  in  an 
indictment,  in  order  to  furnish  a  bar  to 
another  prosecution  for  the  same  of- 
fence ;  but  figures  are  a  part  of  the 
English  language,  and  are  admissible 
in  indictments.  Kelly  v.  the  State,  3 
Smed.  &  Marsh.  518.        » 

499.  By  the  act  of  1801,  ch.  30,  §  1, 
it  is  enacted  that  no  bill  of  indictment 
shall  be  preferred  to  the  grand  jury  in 
the  State,  without  a  prosecutor  marked 
thereon  ;  and,  if  omitted,  the  omission 
need  not  be  pleaded  in  abatement,  ad- 
vantage may  be  taken  of  it  at  any  time. 
Medaris  v.  the  State,  10  Yerg.  239. 

500.  Where  an  indictment  contained 
two  counts,  one  for  rape,  and  the  other 
for  an  assault  with  intent  to  commit  a 
rape;  held  not  bad  for  misjoinder  of 
counts.  Stephen,  a  slave  v.  the  State, 
11  Ga.  225. 

501.  Several  counts  in  the  indict- 
ment are  allowed,  because  a  person 
may  be  indicted  for  different  offences 
of  the  same  nature,  in  the  same  bill. 
If  an  indictment  thus  framed,  charge 
two  or  more  persons  who  are  put  on 
trial  together  for  different  offences,  and 
the  testimony  does  not  implicate  all  of 
them  in  each  offence,  the  inconvenience 
may  be  obviated  and  the  rights  of  the 
accused  be  protected,  by  requiring  the 
prosecuting  officer  to  elect  for  which 
offence  he  will  proceed.  Stale  v.  McAl- 
lister, 13  Maine  3*4 

502.  One  count  may  refer  to  another, 
and  thereby  that  which  if  alone  con- 
sidered would  be  defective,  may  be  suf- 
ficient. But  a  defective  count  can  be 
thus  aided,  only  when  there  is  a  refer- 
ence to  another  count,  for  the  allega- 
tion or  fact  required  to  make  the  de- 
fective count  perfect.     lb. 

503.  Where  an  indictment  contains 
two  counts,  and  charges  a  misdemeanor 
in  one,  and  a  felony  in  the  other,  it  will 
be  held  good.  Burk  v.  State,  Harris 
&  John.  426. 

504.  The  name  of  the  prosecutor,  in 
the  United  States  Courts,  need  not  be 
written  at  the  foot  of  the  indictment. 
United  States  v.  Mundell,  6  Call  245. 

505.  An  indictment  may  conclude 


contra  formam  statuti,  when  the  offence 
is  indictable  at  Common  Law,  and  also 
punishable  under  a  statute.  Davis  v. 
State,  3  Har.  &  John.  154. 

606.  Where  the  larceny  mentioned 
in  the  indictment  was  not  expressly 
charged  to  have  been  committed  within 
the  jurisdiction  of  the  Court,  it  was 
held  to  be  immaterial,  especially  after 
verdict.    Taylor  v.  Com.,  2  Virg.  Cas.  94. 

507.  In  general,  mere  surplusage 
will  not  render  an  indictment  bad  ;  and 
hence,  a  conclusion  contra  formam  sta- 
tuti, in  an  indictment  for  an  offence  at 
Common  Law,  will  not  vitiate  the  in- 
dictment.- State  v.  Wimberly,  3  McCord 
190. 

508.  Where  an  indictment  for  trans- 
porting slaves  alleged  that  they  were 
transported  from  M.  to  C,  and  the  proof 
was  from  N.  to  C. ;  it  was  held  that, 
the  words  of  the  statute  being  followed 
in  the  indictment,  no  averment  of  place 
was  necessary,  and  that  the  proof  sup- 
ported the  indictment  U.  States  v. 
Vicken,  1  Har.  &  John.  427. 

509.  It  is  no  objection  to  an  indict- 
ment when  it  contains  two  counts,  one 
at.  Common  Law,  and  the  other  on  a 
statute.  State  v.  Williams,  2  McCord 
301. 

510.  Where  an  indictment  contained 
on  a  sheet  of  paper,  was  wrapped  in  a 
blank  half-sheet  of  paper  of  like  size, 
upon  which  blank  sheet  the  prosecuting 
attorney  had  endorsed  "  Commonwealth 
v.  Joseph  Burgess  ^  indictment ;"  and 
underneath  the  foreman  of  the  grand 
jury  had  written,  "  a  true  bill  ;  Robert 
Hamilton,  foreman."  It  was  held  by 
the  General  Court  of  Virginia,  that  the 
indictment,  though  "not  connected 
with  the  blank  half-sheet  on  which  the 
said  endorsements  were,  only  so  far  as 
it  was  rolled  up  in  it,  was  nevertheless 
the  indictment  on  which  the  prisoner 
had  been  tried,  and  on  which  the  grand 
jury  had  passed,  and  that,  after  verdict, 
no  objection  could  be  made  on  the 
ground  of  such  irregularity P  Burgess 
v.  Com.,  2  Virg.  Cas.  483. 

511.  It  is  not  necessary  in  an  indict; 
ment  for  disturbing  a  religious  congre- 
gation, to  set  out  the  means  by  which 
the  disturbance  or  disquieting  was  of- 
fered. Com.  v.  Daniels,  2  Virg.  Cas. 
402. 
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II.  Indictment  for  Statutory  Offences. 

512.  Where  an  indictment  under  the 
statute  prohibiting  the  torture  of  ani- 
mals, is  founded  on  the  mere  act  of  tying 
brush  or  boards  to  the  tail  of  a  horse, 
unaccompanied  with  averments  declar- 
ing the  effects  of  the  act,  it  is  bad ; 
such  act  does  not  of  necessity  produce 
torture.  The  State  v.  Pugh,  15  Mo. 
509. 

513.  In  Missouri,  by  the  act  concern- 
ing crimes  and  punishments  (R.  C. 
1845),  an  indictment  charging  the  de- 
fendant with  permitting  a  gaming  de- 
vice to  be  "  set  up  and  used,"  was  held 
not  bad  for  duplicity.  The  State  v. 
Fletcher,  18  Mo.  (8  Bennett)  425. 

514.  In  Missouri  it  is  an  indictable 
offence,  under  the  statute,  to  run  a 
horse  upon  a  public  highway,  "  so  as 
to  interrupt  travellers  thereon."  Held 
that  an  indictment  which  charged  a 
running  of  a  horse  "  so  as  to  interrupt 
travellers,"  was  bad.  The  State  v. 
Fleetwood,  16  Mo. 

515.  The  keeper  of  a  shop  for  the 
sale  of  spirituous  liquors,  who  permits 
the  promiscuous  assembling  about  his 
shop  of  persons  who  cause  disturbance 
by  loud  noises,  quarrelling  and  swear- 
ing, and  such  disturbance  being  the 
probable  consequence  of  his  conduct, 
is  indictable  for  keeping  a  disorderly 
house.  The  State  v.  Thornton,  Bush. 
N.  C.  R.  252. 

516.  Indictment  for  selling  spirits  to 
a  slave,  the  property  of  one  William 
Michaels,  the  true  name  was  William 
H.  Michal.  Held  there  was  no  vari- 
ance. The  State  v.  Homer,  Bush.  N.  C. 
410. 

517.  Where  a  statute  defines  an 
offence,  making  it  indictable,  and  pre- 
scribes the  punishment,  an  indictment 
for  it  is  wholly  founded  on  this  statute, 
although  it  contains  a  reference  to  a 
former  statute  giving  a  penalty  to  a 
common  informer  for  the  same  act. 
The  State  v.  Abernathy,  Bush.  N.  C.  428. 

518.  Therefore,  if  the  indictment  con- 
cludes against  the  statutes,  it  is  fatally 
defective,  and  judgment  will  be  arrest- 
ed after  verdict.    lb. 

519.  Under  an  indictment  for  stealing 
and  carrying  away  a  slave  (Rev.  Stat.  I 


ch.  84  sec.  10),  the  venue  must  be  laid* 
and  the  person  tried  in  the  county 
where  the  original  felonious  capture 
took  place.  The  State  v.  Grove*,  Bush. 
N.  C.  191. 

520.  Where  an  indictment  under  the 
R.  S.  1848,  was  laid  as  follows :  the 
grand  jurors  impanelled,  Ac.,  upon 
their  oath  present,  that  A.  B.  on,  &c„  at 
the  County,  &c.,'  aforesaid,  and  continu- 
ously from  that  day  until  the  day  of 
the  finding  of  this  bill  of  indictment, 
had  possessed  a  house,  a  room,  a  shed, 
and  a  tenement,  situate  in  said  county, 
and  that  said  B.  there,  during  all  the 
time  aforesaid,  did  keep,  and  suffer  his 
said  house,  room,  shed;  and  tenement 
to  be  used  and  occupied  for  gaming, 
contrary,  Ac.  Held  that  the  indict- 
ment was  good.  Held,  also,  that  to 
support  the  indictment,  it  was  sufficient 
to  show  that  the  defendant  kept  either 
of  the  places  specified  for  any  length 
of  time,  to  be  used,  &c.,  for  gaming. 
McAlpin  v.  the  State,  3  Ind.  567. 

521.  To  support  the  indictment  it  is 
not  necessary  to  prove  that  the  gaming 
actually  took  place  at  the  house,  bat 
the  commission  of  the  offence  may  be 
inferred  from  circumstances.    lb. 

522.  An  indictment  for  keeping  a 
gaming-house  was  held  not  to  be 
defective  for  alleging  that  the  defend- 
ant kept  a  house,  instead  of  his  house, 
to  be  used  for  gaming,  the  latter  term 
being  employed  by  the  statute  defining 
the  offence.  The  State  v.  Hubbard  3 
Ind.  530. 

523.  Where.an  indictment  for  retail- 
ing spirituous  liquor  alleged  that  the 
liquor  was  sold  to  a  person  whose  name 
was  unknown  to  the  grand  jurors, 
and  one  witness  only  was  examined  at 
the  trial,  and  he  testified  to  whom  the 
liquor  was  sold,  that  he  was  a  witness 
before  the  grand  jury  when  the  indict- 
ment was  found,  and  that  he  then  knew 
the  name  of  the  person  to  whom  the 
liquor  was  sold,  and  would  have  dis- 
closed the  name  to  the  grand  jury  if 
they  had  asked  him  what  it  was  ;  held 
that  as  the  grand  jury  upon  proper  in- 
quiry of  the  witness  could  have  ascer- 
tained the  name,  the  indictment  could 
not  be  maintained.  Blodget  v.  tf* 
State,  3  Ind:  403. 

524.  In  Alabama,  where  anindictment 
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founded  on  the  act  of  1828,  against 
gaming,  charges  the  offence  to  have 
been  "playing  at  cards,"  while  the 
words  of  the  statute  are  "  playing  at  a 
game  with  cards."  Holland  v.  the 
State,  3  Porter  292. 

525.  In  North  Carolina,  where  a  de- 
fendant is  indicted  under  the  act  of 
1830,  against  gaming  with  slaves,  it  is 
not  necessary  to  allege  in  the  indict- 
ment the  name  of  the  game  played. 
State  v.  Ritchie,  2  Dev.  &  Batt.  29. 

526.  In  Tennessee,  where  an  indict- 
ment was  found  against  one  for  mali- 
ciously killing  beasts,  under  the  act  of 
1835,  and  the  words  il  one  horse  beast" 
used  in  the  indictment ;  held  that 
the  description  was  sufficiently  certain, 
State  v.  Pearce,  Peck  66. 

527.  Several  distinct  acts  of  selling 
liquor  without  license  were  set  forth  in 
the  same  counts  of  an  indictment  for 
such  selling.  Held  that  the  several 
acts  of  selling  constituted  but  one 
offence,  and,  therefore,  the  indictment 
was  not  liable  to  the  objection  that 
distinct  offences  were  charged  in  the 
same  counts.     Starrs  v.  State,  3  Mo.  9. 

528.  A  count  in  an  indictment  on 
the  statute  relative  to  lotteries,,  being 
in  substance  as  follows  :  That  the  de- 
fendant in,  &c,  at,  &c,  unlawfully 
made  a  certain  lottery  for  a  division  of 
property,  to  be  determined  by  chance, 
the  making  of  which  not  being  author- 
ized by  law,  contrary  to  the  statutes. 
Held  that  the  indictment  was  defect- 
ive, after  judgment,  for  not  stating  the 
species  of  property.  .Markle  v.  the 
State,  3  Ind.  535. 

529.  It  is  a  general  rule  that  what- 
ever is  essential  to  the  gravamen  of 
the  indictment  must  be  alleged  partic- 
ularly,    lb. 

530.  Where  an  indictment  under  the 
R.  S.  1843,  against  A.  B.  contains  two 
counts,  the  second,  after  the  usual  in- 
troduction, alleged  that  the  said  A.  B. 
on,  &c,  at  and  in  the  county  aforesaid 
(the  county  of  P.),  did  then  and  there, 
knowingly  keep,  and  suffer  his  house  in 
which  he  kept  his  grocery,  to  be  used 
and  occupied  for  the  purpose  of  gaming 
at  and  with  cards  for  money  ana  other 
valuable  articles,  contrary,  &c.  Held 
that  the  indictment  was  good.  The 
State  v.  Stoker,  8  Ind.  570. 


531.  Section  121,  of  the  general  road 
law  of  1849,  providing  a  remedy  by 
action  of  debt,  at  the  suit  of  the  super- 
visor, for  the  obstructing  of  a  public 
highway,  does  not  do  away  with  the 
remedy  by  indictment,  authorized  by 
sec.  65,  ch.  53,  R.  S.  1848,  for  the  same 
offence,  but  gives  a  cumulative  remedy. 
The  State  v.  Virt,  3  Ind.  447. 

532.  Where  the  charge  in  an  indict- 
ment was  as  follows  :  That  the  defend- 
ant on,  &c,  at,  Ac ,  unlawfully  sold  to 
one  P.  W.  a  quantity  of  spirituous 
liquors  by  retail,  less  than  a  quart,  to 
wit :  one  half  pint  of  spirituous  liquor 
for  five  cents  in  money,  he,  the  defend- 
ant,, not  being  licensed  to  vend  spirit- 
ual liquors  by  retail,  contrary,  &c. 
Held  that  the  indictment  was  not  de- 
fective for  using  the  word  spiritual 
instead  of  spirituous.  State  v.  Clark, 
3  Ind.  451. 

533.  Where  an  indictment  for  gaming 
contained  two  counts,  the  first  for 
money  won,  and  the  second  for  money 
lost  at  a  bet  upon  the  result  of  a  game 
of  cards  played  by  the  defendant  and 
others ;  the  indictment  did  not  state 
whether  the  bet  was  made  with  the 
persons  played  with,  or  with  a  third 
person  ;  held  that  the  indictment  was 
defective.  The  State  v.  Stalling s,  3 
Ind.  531. 

534.  An  indictment  for  betting  at 
faro  bank  need  not  set  out  the  partic- 
ular nature  of  the  game,  nor  the  name 
of  the  person  with  whom  the  bet  waft 
made.     The  State  v.  Ames,  1  Mo.  524. 

535.  In  an  indictment  founded  on 
the  2d  and  3d  sees,  of  the  act  of  April 
20th,  1818,  ch.  86,  against  carrying  on 
the  slave  trade,  an  averment  that 
"heretofore  and  after  the  20th  day  of 
April,  1818,  that  is  to  say,  at  some  time 
between  the  day  of  the  month  and  year 
last  mentioned,  and  the  12th  day  of 
February  now  last  past,  the  defendant 
committed  the  offence,"  was  held  to  be 
sufficient.  United  Statu  v.  Smith,  2 
Mason  143. 

536.  In  an  indictment  founded  on 
such  act  of  Congress,  it  is  not  necessa- 
ry to  allege  that  the  defendant  know- 
ingly committed  the  offence,    lb. 

537.  And  in  such  case  it  is  not  neces- 
sary that  the  indictment  should  con- 
clude in  the  technical  words  "  against 
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the  form  of  the  statute  in  such  case 
made  and  provided."  Equivalent  ex- 
pressions are  jnst  as  sufficient  in  point 
of  law,  and  hence  where  it  concludes 
"  contrary  to  the  true  intent  and  mean- 
ing of  the  act  of  Congress  of  the  United 
States,  in  such  case  made  and  provided," 
it  is  held  sufficient,     lb. 

538.  In  an  indictment  under  the  act 
of  Congress  of  April  20,  1818,  ch.  86, 
§§2  and  3,  the  offence  was  alleged  to 
have  been  committed  on  the  3d  day  of 
January,  now  last  past,  and  on  divers 
days  and  times  before  and  since  the 
last-mentioned  day,  and  after  the  said 
20th  day  of  April,  1818.  Held  that  the 
allegation  of  the  commission  of  the 
offence  was  certain  to  a  proper  extent, 
though  wanting  in  technical  accuracy  ; 
the  offence  being  alleged  to  have  been 
committed  on  a  day  certain,  the  words 
"  on  divers  days  and  times,"  could  be 
rejected  as  surplusage.  United  States 
v.  La  Coste  2  Mason  129. 

539.  Where  the  indictment  in  such 
case  does  not  allege  and  charge  that 
the  negroes  and  persons  of  color  were 
to  be  transported  to  the  United  States, 
or  the  territories  thereof ;  or  that  they 
were  free,  and  not  bound  to  service  ; 
or  that  the  defendant  was  a  citizen  or 
resident  within  the  United  States  •;  or 
that  the  offence  was  committed  on 
board  an  American  vessel ;  held  that 
the  indictment  in  this  respect  followed 
the  language  of  the  act,  and  was  suffi- 
cient. And  when  in  an  indictment 
under  this  act,  the  phrase  "  persons  of 
color"  is  used,  it  is  held  to  be  suffi- 
ciently definite,  being  the  chosen 
phrase  of  the  act  itself.    lb. 

540.  And  the  indictment  in  such  case 
charging  that  the  defendant  did,  "  as 
master  for  some  other  person,  the  name 
whereof  being  to  the  jurors  yet  un- 
known," cause  a  certain  vessel,  Ac, 
was  held  good.     lb. 

541.  Whenever  a  statute  prohibits 
a  matter  of  public  grievance  to  the 
liberty  and  security  of  the  people,  or 
commands  a  matter  of  public  conveni- 
ence, without  exacting  any  penalty  for 
disobeying  its  prohibition  or  commands, 
an  offender  against  such  statute  is  pun- 
ishable by  way  of  indictment  for  his 
contempt  of  its  enactments.  The  State 
v.  Fletcher,  5  N.  Hamp.  257. 


542.  He  who  carries  on  the  business 
of  a  taverner  without  license,  is  liable 
to  an  indictment  under  the  statute,    lb. 

543.  Where,  by  an  act  of  incorporation 
of  a  turnpike  road  and  bridge  company, 
it  was  made  the  duty  of  the  president 
and  directors  to  keep  the  road  in  repair, 
and  the  neglect  to  do  so  was  declared 
a  misdemeanor  in  the  president  and 
individual  directors  for  the  time  being  ; 
it  was  held  that  an  individual  director 
might  be  indicted  for  such  neglect 
either  separately  or  jointly  with  his 
co-directors,  and,  on  conviction,  might 
be  punished  separately,  although  the 
board  of  directors  consisted  of  several 
members,  and  the  concurrence  of  a 
majority  was  necessary  to  the  doing  of 
a  corporate  act.  Kane  v.  People,  8 
Wend.  203. 

544.  Where  an  indictment  is  found 
under  the  act  of  Congress  of  1813,  ch. 
34,  §§  T  and  9,  and  the  certificate  re- 
quired to  be  sworn  to  by  such  sec- 
tions is  described  in  the  indictment  as 
being  a  false  declaration  ;  and  the  in- 
dictment alleged  that  the  defendant 
had  produced  to  the  collector  a  paper, 
intended  to  be  a  description  of  the 
length,  breadth,  &c,  of  the  vessel, 
which  gave  a  description  of  the  vessel 
as  being  of  14  J  J  tons  burthen  ;  but  on 
the  production  of  the  paper  it  appeared 
that  the  number  of  tons  were  14  J|  of  a 
ton,  instead  of  14  f  J  of  a  ton  ;  held 
that  the  variance  was  fatal  to  the  in- 
dictment. United  States  v.  Lakeman, 
2  Mason  229. 

545.  Where  a  defendant  was  indict- 
ed under  the  statute  of  1791,  ch.  58, 
§  3,  which  provides,  that  no  innholder, 
Ac,  shall  entertain,  or  suffer  any  of  the 
inhabitants  of  the  respective  towns 
where  they  dwell,  or  others,  not  being 
travellers,  strangers,  or  lodgers  in  such 
house,  to  abide  or  remain  in  their 
houses,  &c,  drinking  on  the  Lord's  day 
on  the  penalty  of  ten  shillings.  It  is 
necessary  that  the  indictment  should 
allege  the  exact  number  of  persons  so 
entertained,  and  should  also  allege  that 
they  were  not  travellers.  Common- 
wealth v.  Maxwell,  2  Pick.  139. 

546.  Where  an  indictment  is  founded 
on  the  statute  of  1814,  ch.  175,  which 
provides  "  that  if  any  person  not  being 
authorized  by  the  board  of  health  or 
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the  selectmen  of  any  town  in  this  Com- 
monwealth/' &c,  such  person  shall  De 
imprisoned,  &c.,  and  alleged  the  act 
to  have  been  committed  without  author- 
ity by  the  board  of  health  or  select- 
men of  the  town  of  S  ;  held  that  the 
averment  in  the  indictment  was  suffi- 
cient, though  it  did  not  follow  the  exact 
words  of  the  statute.  Commonwealth  v. 
Luring,  8  Pick.  370. 

547.  And  an  indictment  under  the 
2d  section  of  the  same  act,  will  be 
sustained,  if  the  evidence  has  a  tenden- 
cy to  prove,  though  it  does  not  clearly 
prove,  an  offence  under  the  1st  section. 
lb. 

548.  Where  a  defendant  who  is  al- 
leged to  be  aninnholder,  is  indicted  for 
permitting  persons  to  play  at  cards 
and  other  unlawful  games  in  his  house, 
an  averment  in  the  indictment,  that  the 
defendant  was  duly  licensed  as  an  inn- 
holder,  is  defective,  unless  it  also  sets 
forth  the  fact  that  the  defendant  was 
actually  keeping  an  inn  at  the  time  of 
the  playing  cards  in  his  house.  Stale 
v.  Balkom,  3  Pick.  281. 

549.  In  aa  indictment  under  the 
Mass.  act  of  1785,  ch.  75,  §  6,  which 
imposes  a  penalty  of  twenty  shillings 
for  disorderly  conduct  at  town  meet- 
ings ;  it  is  necessary  to  allege  that 
the  offender  persisted  in  his  disorderly 
behavior  after  notice  from  the  modera- 
tor, or  the  indictment  will  be  defective. 
Commonwealth  v.  Hoxey,  1 6  Miss.  385 

550.  An  indictment  concluding 
against  the  form  of  a  statute,  if  the 
facts  charged  amount  to  an  offence  at 
Common  Law,  and  are  not  within  the 
purview  of  any  statute,  can  still  be 
maintained.     lb. 

551.  Where  a  defendant  was  indict- 
ed under  the  act  of  3d  March,  1825, 
relating  to  the  post-office  department, 
for  advising  the  mail-carrier  to  rob  the 
mail ;  held  that  the  offence  charged  in 
such  indictment  was  a  misdemeanor, 
where  all  were  principals,  and  the 
doctrine  applicable  to  principal  and 
accessory  in  cases  of  felony  did  not 
apply.  U.  State*  v.  Mills,  7  Peters 
138. 

552.  In  an  indictment  under  the 
Mass.  act  of  1798,  ch.  20,  charging  that 
the  defendant  suffered  and  allowed 
sundry  persons  "  to  play  at  cards  and 


other  unlawful  games,"  &c. ;  held  that 
the  indictment  was  sufficiently  certain, 
and  that  the  words,  "  and  other  unlaw- 
ful games,"  might  be  rejected  as  sur- 
plusage. Commonwealth  v.  Balkcm,  3 
Pick.  281. 

553.  In  an  indictment  under  the 
tything  act  of  1791,  ch.  58,  it  is  not 
necessory  to  allege  that  the  tything- 
man  was  sworn  into  office  ;  nor  is  it 
necessary  to  allege  that  the  tything- 
man  had  any  wand  or  badge  of  office  ; 
nor  is  it  necessary  to  allege  that  the 
defendant  knew  the  person  examining 
to  be  a  ty thing-man.  Commonwealth 
v.  Caldwell,  14  Mass.  330. 

554.  An  indictment  for  vending  clocks 
without  license,  must  allege  a  sale  or 
some  other  disposition  of  a  clock  in  the 
way  of  trade,  but  it  is  not  necessary  to 
allege  to  whom  the  clock  was  sold,  or 
the  price  that  was  given.  Page  v. 
State,  6  Mo.  205. 

555.  An  indictment  cha'rging  that  de- 
fendant did  suffer  a  gambling  device  to 
be  set  up  and  used  in  his  house,  at 
which  a  game  of  chance  called  lots  was 
played,  &c,  was  held  to  be  good.  State 
v.  Foster,  2  Mo.  210. 

556.  The  act  of  March  16,  1802,  pro- 
viding against  purchasing  a  soldier's 
arms,  in  an  indictment  under  such  act, 
it  must  be  shown  that  the  soldier  was 
in  lawful  possession  of  the  arms,  or 
was  the  special  bailee  of  them,  or  the 
indictment  will  not  stand.  U.  States 
v.  Brown,  1  Mason  151. 

557.  Where  an  indictment  is  laid  for 
an  offence  against  a  statute,  "  in  force 
in  the  State  of  South  Carolina,"  and 
concludes  "  against  the  peace  and  dig- 
nity of  the  same  State,"  it  will  be  held 
good.    State  v.  Washington,  1  Bay  120. 

558.  Where  a  particular  statute  is 
relied  on  in  an  indictment,  the  words 
of  the  act  must  be  conformed  to  in  tho 
indictment.  Updegraffv.  Commonwealth, 
6  Serg.  &  Rawle  5. 

559.  In  an  indictment  under  an  act 
to  prevent  gaming  at  cards,  which 
contains  an  excepting  clause  ;  if  the 
defendant  is  merely  charged  with  per- 
mitting persons  to  play  cards  at  her 
house,  while  it  appears  from  the  ex- 
cepting clause,  that  such  an  act  would 
not,  under  all  circumstances,  be  unlaw- 
ful ;  held  that  the  indictment  would  be 
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defective.     Reynolds  v.  State,  2  Nott  & 
McCord  365. 

560.  Where  a  party  is  authorized  by 
several  statutes,  to  exercise  a  particu- 
lar trade,  it  is  necessary  that  an  indict- 
ment for  a  breach  of  either  of  such 
statutes  should  negative  any  authority 
to  act  under  the  others.  Neales  v.  State, 
10  Mo.  498. 

561.  If  an  offence  is  defined  by 
statute,  the  substance  of  the  statute 
definition  should  be  embraced  in  an 
indictment.  United  States  v.  Dickey,  1 
Morris  412. 

562.  An  allegation  in  an  indictment, 
that  the  nose  of  the  prosecutor  was 
bitten  off,  is  within  the  meaning  of  the 
New  Jersey  statute,  so  as  to  imply  a 
cutting  off  of  the  nose.  State  v.  Mairs, 
Coxe  453. 

563.  Though  the  language  of  the 
statute  creating  the  offence,  be  in  the 
disjunctive,  viz:  "burn  or  cause  to 
be  burned,"  and  the  indictment  charges 
the  offence  in  the  conjunctive,  viz.: 
that  the  defendant  "  burned  and  caused 
to  be  burned,"  the  allegation  is  suffi- 
cient.    State  v.  Price,  6  Halst.  203. 

564.  An  averment  in  an  indictment 
for  burning  a  barn,  in  the  language 
following  :  "  That  Z.  P.  late  of,  &c,  at 
the  township  aforesaid,  &c,  one, barn 
of  the  property  of  N.  R.  not  parcel  of 
the  dwelling-house  of  the  said  N.  R," 
there  situate,  "  wilfully  and  maliciously 
did  burn  and  cause  to  be  burned,"  is 
a  sufficient  averment  of  the  locality  of 
the  barn.     lb. 

565.  Where  the  statute  of  Mass.  of 
1816,  ch.  112,  §  1,  makes  it  an  indict- 
able offence  to  keep  open  a  victualling 
shop  on  the  evening  of  the  Lord's  day; 
held  that  an  indictment  for  such  offence 
would  be  sustained  if  the  offence  was 
shown  to  have  been  committed  on  Sun- 
day evening,  that  is,  the  evening  fol- 
lowing that  day,  no  reference  being 
had  in  the  act  to  the  evening  preced- 
ing that  day.  Commonwealth  v.  Newton, 
8  Pick.  234. 

566.  If  an  officer  of  customs  is  in 
fact  obstructed  or  impeded  in  the  dis- 
charge of  his  duties,  by  a  person  know- 
ing him  to  be  an  officer  then  engaged 
in  his  duties,  the  case  is  within  the 
acts  of  Congress  of  1799,  ch.  128,  §  71; 
1815,  ch.  246,  §  3  ;  and  1823,  ch.  186, 


§  3  j  and  it  is  wholly  immaterial  on  an 
indictment  therefor,  that  the  defendant 
has  another  object  in  view,  such  as  to 
avenge  a  supposed  wrong  or  affront, 
or  to  inflict  a  personal  chastisement. 
U.  States  v.  Keen,  5  Mason  453. 

567.  The  statute  of  1807,  in  Alabama, 
which  provides  that  no  person  accused 
of  any  criminal  offence  shall  be  set  at 
liberty  before  his  trial,  on  account  of 
any  irregularity  or  informality  in  the 
warrant  of  commitment,  or  imperfec- 
tion in  his  indictment,  relates  to  and 
governs  all  criminal  prosecutions  with- 
out regard  to  the  nature  of  the  offence 
charged.  State  v.  Brown,  4  Porter 
410. 

568.  To  sustain  an  indictment  against 
a  slave  under  the  Alabama  statute  of 
1814,  which  enacts  that  "any  slave 
found  guilty  of  the  manslaughter  of 
any  free  person  shall,  on  conviction, 
suffer  death  ;"  it  is  necessary  to  allege 
in  the  indictment  that  the  master  or 
other  person  so  killed  was  a  free  per- 
son.    State  v.  Moses,  Minor  393. 

569.  An  indictment  being  found  under 
the  45th  sec.  of  the  Post-Office  law,  for 
concealing  treasury  notes,  which  the 
defendant  knew  had  been  stolen  from 
the  United  States  mails,  and  one  of  the 
notes  was  described  as  "  a  promissory 
note  called  a  treasury  note  for  the  pay- 
ment of  $50  with  interest,  at  the  rate 
of  one  per  centum,"  but  upon  being  in- 
troduced as  evidence,  it  was  found  to 
be  all  properly  described  in  the  indict- 
ment, except  that  the  rate  of  interest 
was  one  M.  per  cent. ;  held  that  the 
variance  was  fatal.  U.  States  v,  Hardir 
man,  13  Peter's  176. 

$70.  In  an  indictment  under  the  40th 
sec.  of  this  act  for  the  punishment  of 
crimes  (Rev.  Laws,  254),  for  stealing 
a  voucher,  an  allegation  that  the  in- 
strument stolen  is  a  "voucher,"  is  a 
sufficient  averment  of  its  validity,  and 
imposes  upon  the  prosecution  "  all  such 
consequences,  and  gives  the  defendant 
all  such  advantages,  as  may  legally 
result  if  it  should  appear  false  and 
spurious."  State  v.  Hickman,  3  Halst. 
299. 

571.  An  express  averment  that  the 
instrument  is  subsisting  or  remains  un- 
satisfied, is  not  required  in  an  indict- 
ment grounded  upon  the  40th  sec.  of 
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the  act  for  the  punishment  of  crimes 
(Rev.  Laws,  254).     lb. 

572.  A  variance  between  the  lan- 
guage of  the  statute  creating  the  of- 
fence, and  the  indictment,  will  not 
vitiate  the  indictment  if  the  words 
used  in  the  indictment  are  equivalent 
to  those  of  the  statute.  lb. 

573.  To  make  an  indictment  good 
under  the  South  Carolina  act  of  17  37, 
in  relation  to  stealing  bank-bills,  it 
must  contain  an  allegation  that  there 
was  something  due  in  the  bank-notes, 
and  not  satisfied  at  the  time  of  the 
theft.     State  v.  Thomas,  2  McCord  527. 

574.  In  North  Carolina,  an  indict- 
ment under  the  act  of  1826,  c.  13, 
charging  that  the  defendant,  on  a 
particular  day,  and  on  divers  other 
days  before  that  day,  sold  and  deliv- 
ered spirits  to  certain  slaves  whose 
names  were  to  the  jurors  unknown,  is 
defective  for  uncertainty  in  embracing 
the  transactions  of  divers  days  with 
divers  persons  ;  and  •  as  the  names  of 
the  slaves  were  not  given,  it  is  also 
defective  for  not  stating  the  owners  of 
the  slaves,  or  averring  that  the  owners 
were  unknown,  if  the  facts  were  so. 
State  v.  Bit/the,  1  Dev.  &  Batt.  199. 

575.  Where  an  indictment  charges 
that  the  defendant,  without  license,  did 
commonly  and  publicly  sell  and  retail 
liquor,  it  need  not  contain  an  allega- 
tion that  he  sold  in  less  quantities  than 
twenty-eight  gallons.  Commonwealth  v. 
Eaton,  9  Pick.  165. 

576.  In  an  indictment  for  selling 
liquor  without  license,  in  quantities 
less  than  a  gallon,  it  need  not  be  al- 
leged that  there  were  selectment  to 
grant  license,  nor  that  the  defendant 
had  no  license  from  the  Court  of  Com- 
mon Pleas.  State  v.  Adams,  6  N.  Hamp. 
532. 

577.  So,  also,  in  Indiana,  an  indict- 
ment for  selling  liquor  to  divers  per- 
sons without  license,  is  bad.  The 
name  of  the  person  to  whom  the  liquor 
was  sold  should  be  stated,  or  if  un- 
known, that  fact  should  be  stated. 
State  v.  Stuckey,  2  Blackf.  289. 

578.  An  indictment  for  selling  liquor 
by  small  measure,  which  only  alleges 
that  the  defendant  did  not  obtain  a 
license  according  to  the  act  concerning 
Inns  and  Taverns,  is  insufficient,  and 


will  be  quashed.     State  v.  Webster,  5 
Halst.  293. 

579.  Where  an  indictment  is  founded 
on  the  act  of  1825,  ch.  184,  for  causing 
lottery  tickets  to  be  advertised  for 
sale,  it  need  not  state  that  they  were 
advertised  as  for  sale  within  the  Com- 
monwealth :  nor  need  it  state  that  the 
lottery  was  in  the  State,  and  against 
the  law  of  the  Commonwealth  ;  nor 
need  it  set  forth  the  lottery  of  which 
tickets  were  advertised.  Common- 
wealth  v.  Clapp,  5  Pick.  41. 

580.  An  indictment  alleging  "that 
P.,  of  Concord,  &c,  unlawfully  did  sell 
to  one  E.,  a  part  of  a  ticket,  that  is  to 
say,  one-quarter  part  of  a  ticket,  at  and 
for  the  price  of  fiftv  cents,  in  a  certain 
lottery  not  authorized  by  the  Legisla- 
ture of  said  State,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  there  being  no  description  of 
the  ticket,  and  the  Tottery  to  which  it 
belonged  not  being  stated,  was  held 
good,  since  there  were  no  tickets  in 
any  lottery  which  were  not  within  the 
prohibition  of  the  statute.  State  v. 
Follet,  6  N.  Hamp.  58. 

581.  Where  an  indictment  is  laid  for 
carrying  and  having  in  possession 
counterfeit  bank-bills  with  intent  to 
pass  them  ;  the  indictment  need  not 
allege  that  the  intent  was  to  pass 
them  in  tfce  State  of  Mass.,  and  it  seems 
the  offence  is  created  under  the  stat- 
ute if  the  intent  be  to  pass  them  in 
some  other  State.  Commonwealth  v. 
Cone,  2  Mass.  182. 

582.  An  indictment,  under  the  Mass. 
statute  'of  1825,  ch.  185,  §  1,  which 
provides  that  "  if  any  person  or  persons 
shall  sell  or  offer  for  sale,  or  shall  ad- 
vertise or  cause  to  be  advertised  for 
sale,  any  lottery  ticket  or  tickets,  or 
part  or  parts  of  any  lottery  tickets,  &c, 
he  or  they  shall  severally  forfeit,  &c., 
charging  the  defendant  with  unlaw- 
fully offering  for  sale  and  actually  sell- 
ing one-half  of  a  lottery  ticket ;  was 
held  not  to  be  bad  on  the  ground  of 
duplicity,  as  offering  to  sell  and  sell- 
ing, was  held  to  be  but  one  offence. 
Commonwealth  v.  Eaton,  15  Pick.  273. 

588.  Where  an  indictment  is  laid  for 
burning  a  meeting-house,  under  the 
statute  of  Maine  of  1821,  ch.  4,  §  2, 
it  was  held  that  the  indictment  need 
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not  6tate  who  was  the  owner  of  the 
house.     State  v.  Temple,  3  Fairf.  214. 

584.  Nor  is  it  necessary  in  such  case 
to  set  forth  the  value  of  the  house,   lb. 

585.  Nor  that  the  burning  was  vi  et 
armis.     lb. 

586.  And  it  seems  it  is  not  necessary 
to  state  that  the  house  was  being  used 
as  a  place  for  public  worship,     lb. 

58T.  Where  an  indictment  for  suffer- 
ing gaming,  does  not  allege  the  Chris- 
tian name  of  one  of  the  persons  charg- 
ed, but  so  charges  the  offence  as  to 
bring  it  within  the  words  of  the  stat- 
ute, with  the  necessary  allegations  as 
to  time  and  place  ;  held  .that  the  in- 
dictment was  good.  Commonwealth  v. 
Lampton,  4  Bibb  261. 

588.  In  Kentucky,  an  indictment  will 
lie,  under  the  act  of  1T99,  against  one 
for  permitting  gaming  in  a  house  he  is 
in  possession  of.    lb. 

589.  Where  a  defendant  is  charged 
in  an  indictment  under  the  statute  of 
1798,  ch.  20,  as  "  being  an  innholder 
duly  licensed,  Ac,  and  permitting  per- 
sons to  play  at  the  game  of  cards  in 
his  house,  where  he  was  then  rfnd  there 
licensed  as  an  innholder,"  the  indict- 
ment was  held  good,  and  the  words 
"  the  game  oP  were  considered  as  sur- 
plusage. Commonwealth  v.  Arnold,  4 
Pick.  251. 

590.  Where  a  defendant  is  indicted 
for  allowing  gaming  in  his  house,  and 

the  house  is  described  as  being  at , 

in  the  County  of  T. ;  held  that  this 
was  a  sufficient  description  of  the 
place  where  the  house  was  situated, 
and  the  offence  committed.  Covy  v. 
State,  4  Porter  186. 

591.  In  Alabama,  where  a  person  is 
indicted  for  permitting  gaming  in  his 
house,  and  the  language  of  the  act  of 
1826  is,  "  on  the  premises  ;"  held  that 
the  indictment  was  sufficient  in  descrip- 
tion of  the  place  where  the  offence  was 
committed.     lb. 

592.  Where  an  indictment  is  laid  for 
horse-stealing,  the  name  of  the  owner 
should  be  the  name  he  has  the  reputa- 
tion of  being  known  by  as  his  true 
name.     State  v.  France,  1  Overt.  434. 

593.  Where  the  commission  of  the 
offence  only  is  alleged  in  the  words  of 
the  statute,  the  indictment  will  not 
be  sustained.    The  indictment  must  al 


lege  the  nature  of  the  offence  and  the 
circumstances  in  addition.  State  v. 
Raines,  3  McCord  533. 

594.  An  indictment,  in  a  case  of  a 
misdemeanor,  containing  an  allegation 
involving  a  negative  of  the  words  of  the 
statute  which  creates  the  offence,  will 
be  good.   Sword  v.  State,  5  Humph.  102. 

595.  The  statute  on  which  an  indict- 
ment is  founded,  need  not  be  recited  in 
the  indictment ;  but  if  the  indictment 
does  recite  a  statute,  it  must  follow  it 
in  every  particular,  and  a  slight  vari- 
ance will  be  fatal.  Butler  v.  State, 
3  McCord  383. 

596.  The  conclusion  of  an  indict- 
ment must  be  contra  formam  statuti ; 
and  not  contra  formam  statutorum, 
when  founded  on  a  single  statute  in  no 
way  connected  with  any  other  statute. 
State  v.  Cassel,  2  Har.  &  Gill  407. 

597.  Where. the  words  "utter  and 
publish"  are  used  in  an  act  against  for- 
gery, and  an  indictment  under  such 
act  makes  use  of  the  words,  "  disposed 
of  and  put  away,"  instead  of  the  words 
in  the  statute ;  held  that  the  indict- 
ment could  not  be  sustained.  State  v. 
Petty,  Harper  59. 

598.  Where  an  indictment  was  laid 
for  selling  "wine,  beer,  ale,  cider, 
brandy,  and  rum,  fcnd  other  strong  li- 
quors by  retail,"  on  divers  days,  from  a 
fixed  day  to  a  certain  other  day,  with- 
out license,  and  a  general  verdict  of 
guilty  of  the  whole  charge  was  render- 
ed ;  while  the  vending  of  ale,  cider, 
and  beer  by  retail,  a  part  of  the  time 
set  forth  in  the  indictment,  was  not  re- 
stricted by  law,  the  conviction,  notwith- 
standing, was  held  good.  Butman's 
case,  8  Greenleaf  113 

599.  Where  there  are  two  statutes 
relating  to  the  same  offence,  the  one 
creating  the  offence,  and  imposing  a 
penalty,  and  giving  a  right  of  action 
to  recover  the  same,  and  the  other 
making  the  offence  indictable,  it  was 
held  that  an  indictment  for  such  of- 
fence must  conclude  "  contra  formam 
statutorum."     State  v.  Pool,  2  Dev.  202. 

600.  Where  it  is  made  an  indictable 
offence  under  the  Indiana  statute,  for  a 
county  officer  to  receive  an  order  on 
demand  against  his  County  for  a  sum 
less  than  what  is  expressed  on  its  face, 
it  is  necessary  that  the  order  or  demand 
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should  express  the  amount  on  its  face, 
and  it  will  not  be  sufficient  if  it  may 
be  arrived  at  by  calculation.  Vanlook 
v.  State,  5  Blackf.  450. 

601.  Where  an  indictment  is  laid 
under  the  Tennessee  act  of  1803,  ch.  9, 
for  maliciously  disfiguring  a  horse,  the 
act  must  be  charged  to  have  been  done 
maliciously.  Boyd  v.  State,  2  Humph. 
39. 

602.  When  the  hair  is  cut  off  the 
tail  or  mane  maliciously,  it  will  be  an 
offence  under  said  statute,    lb. 

603.  An  offence  at  Common  Law 
being  a  misdemeanor,  but  raised  to  the 
grade  of  a  felony  by  statute,  and  the 
statute  making  an  indictment  good  in 
such  case  when  framed  according  to 
the  Common  Law,  it  is  not  necessary 
to  allege  in  the  indictment  that  the  of- 
fence was  committed  feloniously  in  or- 
der to  sustain  a  conviction  under  the 
statute.     Peck  v.  State,  2  Humph.  18. 

604.  On  an  indictment  for  horse- 
stealing, where  the  statute  makes  a 
distinction  between  the  terms  "  horse" 
and  "gelding,"  and  the  indictment 
charges  the  defendant  with  stealing  a 
horse,  proof  that  the  defendant  stole 
a  gelding  will  not  support  the  indict- 
ment, nor  can  the  variance  be  cured  by 
showing  that  it  is  commonly  understood 
that  the  word  "  horse"  includes  "  gel- 
ding."    Tivrley  v.  State,  3  Humph.  323. 

605.  Where  a  defendant  was  alleged 
to  have  been  unlawfully,  openly,  pub- 
licly, and  notoriouslydrunk  on  the  5th 
day  of  March,  1839  ;  held  to  be  an  in- 
sufficient description  of  the  offence. 
Smith  v.  State,  1  Humph.  396. 

606.  Where  it  is  created  an  offence 
by  statute  to  keep  a  tippling-house,  or 
sell  rum,  brandy,  &c,  the  offence  must 
be  particularly  described.  State  v. 
Raiford,  7  Porter  101. 

607.  Under  the  statute  of  1754,  of 
South  Carolina,  which  provides  against 
aiding  a  slave  to  run  away,  an  indict- 
ment will  be  good  if  it  charges  the  of- 
fence in  the  language  of  the  statute. 
State  v.  Brown,  2  Spears  129. 

608.  And  in  order  to  support  an  in- 
dictment under  this  statute,  it  need  not 
be  alleged  that  the  defendant  aided  the 
slave  to  escape  "  beyond  the  limits  of 
the  State,"  since  these  words  do  not  ap- 
pear to  be  used  in  the  act.    lb. 


609.  The  6th  and  7th  sections  of  the 
3d  chapter  of  the.  penal  code  do  not 
create  an  offence  unknown  to  the  Com- 
mon Law,  or  increase  the  punishment 
of  a  Common  Law  offence  ;  the  offences, 
therefore,  described  in  those  sections, 
may  be  proceeded  against  and  punish- 
ed, upon  an  indictment  for  murder,  at 
Common  Law.  State  v.  Jones,  5  Ala. 
666. 

610.  In  an  indictment  under  the  act 
of  1837,  p.  8,  Stat,  at  Large,  596,  which 
declares  it  to  be  unlawful "  for  any  own- 
er or  occupier  of  a  grocery  store  or  re- 
tail shop  within  the  limits  aforesaid, 
wherein  are  vended  spirituous  liquors, 
to  keep  open  the  said  stores,  shops,  or 
places,  or  to  trade,  traffic,  or  barter 
therein  with  negroes  or  persons  of 
color  at  any  time  on  the  Sabbath  day," 
&c,  it  is  unnecessary  to  set  out  the 
name  of  the  negro  with  whom  the  de- 
fendant is  charged  with  trading,  or 
that  of  the  owner,  as  the  act  prohibits 
entirely  the  trading  on  the  Sabbath, 
and  the  written  license  of  the  owner 
would  be  no  justification'  State  v.  Heir 
gen,  1  Spears  310. 

611.  For  a  violation  of  the  second 
section  of  the  act  of  1837  (8  Stat,  at 
Large,  596),  an  indictment  may  be  sus- 
tained.    State  v.  Meyers,  1  Spears  305. 

612.  If  a  statute  prohibit  an  act  to 
be  done  under  a  penalty  certain,  though 
no  mention  is  made  of  indictment,  the 
party  may  be  indicted  ;  but  if  another 
mode  of  recovery  be  prescribed,  that 
must  be  pursued.     lb. 

613.  Where  an  indictment  was  framed 
under  the  2d  section  of  the  act  of  1837, 
which  provides  that  "it  shall  not  be 
lawful  for  any  owner  or  occupier  of  any 
grocery  store  or  retail  shop  within 
the  limits  of  Charleston  Neck,  &c.,  to 
keep  open  the  said  stores,  shops  or 
places,  or  to  trade,  traffic  or  barter 
therein,  with  negroes  or  persons  of 
color,  at  any  time  on  the  Sabbath  day, 
&c.,  which  charged  in  one  count  that 
the  defendant,  being  the  owner  and  oc- 
cupier of  such  shop,  did  keep  open  the 
same  on  the  Sabbath  day,  and  dia  trade, 
traffic  and  barter  therein  with  negroes 
and  persons  of  color;"  it  was  held  that 
the  count  did  not  include  two  distinct 
offences,  but  two  specifications  of  the 
same  offence.    R. 


Digitized  by 


Google 


380 


INDICTMENT. 


Indictment  for  Statutory  Offences. 


614.  Where  an  indictment  is  framed 
upon  the  statute  against  keeping  bil- 
liard tables  without  license,  and  pur- 
sues the  words  of  the  statute  in  de- 
scribing the  offence,  it  will  be  good. 
State,  v.  Kesslering,  12  Mo.  565. 

615.  The  Virginia  act  of  February 
14th,  1823,  which  provides  in  relation 
to  malicious  trespass,  was  designed  for 
such  acts  of  trespass  as  were  commit- 
ted without  any  color  of  title  on  the 
part  of  the  defendant : — if  the  defend- 
ant has  a  bona  fide  claim  of  right,  he 
cannot  be  punished  as  a  trespasser  un- 
der that  act,  as  for  a  misdemeanor. 
Dye  v.  Commonwealth,  7  Gratt.  662. 

616.  Where  an  indictment  is  laid  for 
an  offence  created  by  a  statute,  it  is 
not  necessary  to  state  the  offence  in  the 
words  of  the  statute;  if  the  offence  be 
described  by  words  which  are  equiva- 
lent to  those  used  in  the  statute,  it  will 
be  sufficient.  State  v.  Bullock,  13  Ala. 
413. 

617.  In  a  case  where  the  prisoner 
was  charged  in  an  indictment  that, 
with  a  certain  large  knife,  at  and 
against  the  body  of  the  said  A.,  he  did 
cut,  thrust,  and  stab,  with  the  intent 
the  said  A.  then  and  there  feloniously, 
wilfully,  and  of  malice  aforethought,  to 
kill  and  murder  ;  held  that  the  inten- 
tion of  committing  the  offence  with  a 
knife  was  sufficiently  stated,    lb. 

618.  The  legislature  did  not  by  the 
use  of  the  terms  "  obstruct  or  resist" 
the  execution  of  process,  in  sec.  2,  act 
4,  part  7,  ch.  51,  Digest,  intend  to 
create  two  distinct  and  different  of- 
fences; and  hence  an  indictment  charg- 
ing that  defendant  did  obstruct  and  re- 
sist the  execution  of  process,  would  not 
be  double,  and  charging  either  obstruc- 
tions or  resistance  would  be  good,  the 
proof  corresponding  with  the  allega- 
tion.    Slicker  v.  the  State,  8  Eng.  397. 

619.  In  such  indictment  it  is  not  ne- 
cessary to  set  out  the  process  so  as  to 
show  it  to  be  valid,  as  on  the  trial  the 
State  could  not  introduce  an  invalid  pro- 
cess as  evidence  ;  but  it  is  sufficient 
to  describe  the  process  so  as  to  identify 
it,  and  advise  the  defendant  of  what  he 
is  called  upon  to  answer.    lb. 

620.  In  Texas  it  is  a  positive  re- 
quirement of  the  Constitution  that  the 
indictment  conclude  against  the  peace 


and  dignity  of  the  State.  Hart,  Dig. 
R.  62,  §  9 ;  it  is  scarcely  necessary 
to  say  that  the  Courts  have  no  author- 
ity to  dispense  with  that  which  the 
Constitution  requires.  State  v.  Durst, 
7  Texas  74. 

621.  The  eighth  section  of  the  third 
chapter  of  the  Penal  Code  (Clay's 
Digest,  413,  §  8),  was  intended  to 
create  *  new  offence  and  attach  to  it  a 
new  penalty  ;  and  before  the  penalty 
denounced  by  it  against  the  offender 
can  be  inflicted  the  indictment  must  be 
framed  in  reference  to  the  statute,  and 
conform  to  its  letter  or  substance. 
Skains  v.  State,  21  Ala.  218. 

622.  An  indictment  for  preventing 
gambling  should  set  forth  the  names  of 
the  parties  who  were  permitted  by  the 
accused  to  play;  or  if  the  names  are 
unknown,  it  should  be  .so  alleged. 
Buck  v.  the  State,  1  McCook  61. 

623.  It  is  a  well-settled  rule  in  crimi- 
nal pleading,  that  when  a  general  term 
is  used  in  a  statute  creating  an  offence 
in  connexion  with  words  more  precise, 
limited  and  definite  in  their  meaning, 
the  indictment  must  charge  the  offence 
in  the  particular  words  charged  in  the 
statute.    Bell  v.  the  State,  5  Eng.  536. 

624.  On  the  same  general  principle, 
an  indictment  could  not  be  good  that 
would  charge  an  offence  in  the  general 
terms  of  the  statute,  when  other  words 
were  used  in  that  same  statute  re- 
straining the  meaning  of  these  general 
terms  manifestly  within  narrower  lim- 
its than  they  in  themselves  import.  lb. 

625.  Although  it  is  not  proper  in  an 
indictment  to  lay  an  offence  as  com- 
mitted against  "  the  act  of  Assembly," 
instead  of  saying  against  the  "  statute," 
yet  the  informality  is  one  of  those 
cured  by  our  act  of  Assembly.  The 
State  v.  Tribatt,  10  Iredell's  151. 

626.  In  general,  it  is  sufficient  cer- 
tainty in  an  indictment  upon  a  statute 
to  allege  the  offence  in  the  very  terms 
of  the  act.  But  there  are  cases  where 
more  particularity  is  required,  either 
from  the  obvious  intention  of  the  legis- 
lature, or  from  the  application  of  known 
principles  of  law.  Moffett  v.  the  State, 
6  Eng.  169. 

627.  Judge  Story  declares,  in  the 
case  of  the  United  States  v.  Gooding 
(12  Wheaton),  that  no  general  rule  can 
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be  laid  down  in  such  cases,  and  each 
offence  is  to  be  decided  upon  its  own 
particular  circumstances.    lb. 

628.  An  indictment  grounded  on  the 
act  of  1847,  ch.  193,  against  a  regular- 
ly licensed  ordinary  keeper,  for  unlaw- 
fully exposing  for  sale  and  selling  spir- 
ituous liquors,  to  wit :  brandy,  Ac,  on 
a  Sunday,  ought  to  name  the  person  to 
whom  the  liquor  was  sold,  or  if  his 
name  be  unknown  to  the  jurors,  then 
the  indictment  may  describe  him  as  a 
certain  "  person  to  the  jurors  aforesaid 
unknown."   Capritz  v.  State,  1  Md.  569. 

629.  Where  the  indictment  avers 
that  the  offence  was  committed  wilful- 
ly, unlawfully  and  maliciously,  without 
negativing  the  proviso  of  the  55th 
section  of  the  code  ;  held  this  aver- 
ment was  sufficient.  Worley  v.  State, 
11  Humph.  172. 

630.  Where  an  indictment  for  buying 
cotton  of  a  slave,  stated  that  "seventy- 
five  pounds  of  cotton"  were  purchased, 
the  offence  was  as  sufficiently  charged 
as  if  H  had  contained  the  additional 
averment  that  the  same  "  was  a  pro- 
duct or  commodity,"  because  that  aver- 
ment would  not  have  rendered  any 
more  certain  or  definite  the  nature  of 
the  offence,  than  the  language  used 
had  already  done.  The  State  v.  Bor- 
r<mm,  23  Miss.  477. 

631. 'The  first  section  of  the  14th 
division  of  the  penal  code  of  Georgia 
declares  that  "  every  indictment  or  ac- 
cusation of  the  grand  jury  shall  be 
deemed  sufficiently  technical  and  cor- 
rect, which  states  the  offence  in  the 
terms  and  language  of  the  code,  or  so 
plainly  that  the  nature  of  the  offence 
charged  may  be  easily  understood  by 
the  jury.  Held  this  provision  was  ob- 
viously intended  to  sweep  away  all 
technical  exceptions  to  indictments. 
StudstiU  v.  the  State,  7  Ga.  21. 

632.  Where  the  indictment  concludes 
by  alleging  that  the  offence  was  against 
the  form  of  the  "  statute,"  and  not 
"  statutes,"  in  such  case  made  and  pro- 
vided, it  has  been  decided — that  under 
such  an  indictment  an  offence  may  be 
proved,  and  the  indictment  sustained, 
although  the  offence  may  be  the  crea- 
tion of  a  number  of  statutes.  State  v. 
Wilbor,  1  Rhode  Island  199. 

683.  Where   in  an  indictment   the 


venue  is  laid  in  the  margin  ;  and  it  is 
alleged  that  the  defendant,  on,  &c,  did 
unlawfully,  maliciously,  &c  destroy, 
&c,  a  certain  mare,  &c,  by  then  and 
there  fastening,  &c,  held  that  the  word 
"  there,"  in  the  place  it  occurs,  plainly 
refers  to  the  venue  in  the  margin,  and 
thus  sufficiently  shows  the  place  where 
the  offence  was  committed.  The  State 
v  Slocum,  8  Black.  315. 

634.  The  statute  on  which  the  in- 
dictment is  founded,  says,  that  every 
person  who  shall  maliciously  or  mis- 
chievously destroy  or  injure,  or  cause 
to  be  destroyed  or  injured,  any  proper- 
ty of  another,  &c,  shall  be  deemed 
guilty,  &c.  (R.  S.  1843,  p.  975.)  The 
charge  in  the  indictment  is,  that  the 
defendant  did  unlawfully,  maliciously, 
Ac,  destroy  and  injure,  and  cause  to 
be  destroyed  and  injured,  a  certain 
mare,  &c.  This  charge  is  not  objec- 
tionable for  multifariousness  or  uncer- 
tainty,   lb. 

635.  Where  the  words  used  as  de- 
scriptive of  the  offence  are  not  the 
same  as  those  used  in  the  statute,  and 
the  indictment  does  not  contain  the 
words  "  put  off,"  but  words  of  the  same 
legal  import  and  equally  comprehen- 
sive are  used,  to  wit :  the  words  "  pass 
and  utter,"  which  are  substantially  the 
same,  as  they  include  the  words  "put 
off,"  and  are  even  more  significant  of 
the  offence  charged  ;  held  that  the  in- 
dictment in  that  particular  was  a  sub- 
stantial compliance  with  the  statute. 
lb. 

636.  Where  the  allegation  in  an  in- 
dictment under  the  R.  S.  of  Mass.,  ch. 
58,  was  that  the  defendant  "  did  set  up 
and  promote"  an  exhibition  ;  held  that 
it  did  not  make  the  indictment  objec- 
tionable for  duplicity,  but  charged  only 
one  offence.  Commonwealth  v.  Twit- 
cheU,  4  Cush.  75. 

637.  The  Rev.  Stats.,  c.  58,  of  Miss., 
impose  a  penalty  on  any  person  who 
shall  set  up  or  promote  any  exhibition, 
to  which  admission  is  obtained  by  pay- 
ment of  money,  without  a  license  first 
obtained  ;  and  where  an  indictment 
alleges  that  the  defendant  set  up  and 
promoted  such  an  exhibition,  without 
first  being  duly  licensed  therefor,  and 
contrary  to  the  form  of  the  statute, 
tins  sufficiently  shows  that  the  exhibi- 
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tion  was  unlawful,  and  was  unlawfully 
set  up  and  promoted,  without  an  ex- 
press allegation  that  it  was  so.     lb. 

638.  When  the  fact  laid  in  an  indict- 
ment appears  to  be  unlawful,  it  is  not 
necessary  to  allege  it  to  have  been  un- 
lawfully done,  unless  it  be  part  of  the 
description  of  the  offence  as  defined  by 
the  statute.     lb. 

639.  An  allegation  in  such  case  that 
the  exhibition  purported  to  be  an  exhi- 
bition of  certain  performances,  is  all 
that  was  necessary,  and  perhaps  all 
that  was  safe,  to  be  inserted  in  the  in- 
dictment,    lb. 

640.  An  allegation  that  the  exhibi- 
tion actually  was  what  it  purported  to 
be — that  is,  what  the  defendant  repre- 
sented it  to  be — might  have  enabled 
him  to  escape  through  a  variance  be- 
tween the  allegation  and  the  proof, 
though  the  exhibition  as  made  was 
contrary  to  the  statute,     lb. 

641.  Where  it  is  objected  to  an  indict- 
ment that  it  does  not  charge  the  offence 
created  by  the  statute,  and  depends 
upon  the  simple  question,  whether  the 
allegation  that  "he  cut"  a  timber  tree, 
&c,  is  identical  in  meaning  with  this, 
that  "  he  cut  down  n  a  timber  tree,  &c, 
which  is  the  language  of  the  statute ; 
it  was  held  that  the  indictment  was 
defective  in  this  particular.  MaskrU.  v. 
the  State,  8  Blackf.  299. 

642.  Where  three  distinct  violations 
of  a  statute  arc  shown  in  an  indict- 
ment, containing  but  one  count,  it 
would  be  bad  for  duplicity.  The  State 
v.  Shields,  8  Blackf.  151. 

643.  Where  the  time  for  the  prose- 
cution of  an  offence  is  limited  by  statute, 
the  time,  as  averred  in  the  indictment, 
should  appear  to  be  within  the  limit. 
The  State  v.  Rust,  8  Blackf.  195. 

644.  To  bring  a  person  within  the 
provision  of  the  R.  S.,  1838,  p.  216,  for 
selling  clocks  without  license,  it  must 
appear  in  the  indictment  that  he  was 
bound  to  procure  a  license,  or,  in  other 
words,  that  he  made  vending  clocks 
his  business  or  occupation,  otherwise 
the  act  of  selling  without  a  license  was 
lawful,  and  could  not  be  a  fraud  upon 
the  revenue.  Alcott  v.  the  State,  8 
Blackf.  6. 

645.  In  an  indictment,  under  the  act 
of  March   6,   1848   (Pamphlet  Acts), 


charging  the  defendant  with  being 
"  engaged  in  the  business  of  hawking 
and  peddling,"  it  is  unnecessary  to  al- 
lege thfc  facts  which  constitute  hawking 
and  peddling.  The  gist  of  the  offence, 
under  the  statute,  is  being  engaged  in 
the  business  of  hawking,  &c.  Sterne 
v.  the  State,  20  Ala.  43. 

646.  Where  the  offence  charged  is 
complicated,  consisting  of  a  repetition 
of  acts,  or  where  it  includes  a  continu- 
ation of  acts,  it  is  not  necessary  to  set 
them  out  in  the  indictment,    lb. 

647.  The  act  of  1848  having  pre- 
scribed a  specific  and  different  pen- 
alty for  each  of  the  several  classes 
of  peddlers  who  may  violate  its  pro- 
visions, an  indictment  under  it  must 
designate  the  class  to  which  the  ac- 
cused belongs,  otherwise  no  judgment 
can  be  rendered  upon  it.  HirOifdder 
v.  the  State,  18  Ala.  112. 

648.  Where  the  indictment  charges 
that  the  sale  of  spirituous  liquors  was 
made  on  the  3d  day  of  December,  1850, 
and  that  said  third  day  of  December 
was  not  on  Sunday  ;  •  held  that  the 
day  of  the  month  was  immaterial,  the 
gist  of  the  offence  being  that  the 
spirituous  liquor  was  sold  on  Sunday; 
and  whether  the  day  of  the  month  was 
correctly  stated,  is  no  more  important 
in  this  than  in  other  offences.  The 
State  v.  Eskridge,  1  Swan's  R.*413. 

649.  Where  the  offence  and  the 
penalty  are  declared  by  the'  same 
statute,  and  the  indictment  is  founded 
on  that  statute  ;  held  there  was  no 
necessity  that  it  should  refer  to  any 
other,  or  conclude  contra  formam  statu- 
torum.  Crawford  v.  the  State,  2  Carter's 
R.  132. 

650.  When  one  statute  defines  an 
offence,  and  another  prescribes  the 
punishment,  the  indictment  must  con- 
clude in  the  plural,  contra  formam 
statu torum.  King  v.  the  State,  2  Carter's 
R.  523. 

651.  Where  one  statute  continues 
a  former  one  in  part,  or  explains  what 
was  doubtful,  or  regulates  its  opera- 
tion, the  conclusion  of  the  indictment 
should  be  in  the  singular.     lb. 

652.  An  indictment,  under  the  98th 
section  of  the  Revenue  Act  of  1848,  for 
keeping  a  ten-pin  alley  without  a 
license,  should  aver  that  the  defendant. 
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"  was  engaged  in  the  business  or  em- 
ployment of  keeping  "  such  an  establish- 
ment. The  simple  averment  that  he 
"  did  keep  one  n  is  insufficient.  Eubank* 
v.  State,' IT  Ala.  181. 

653.  An  indictment  for  an  act  which 
was  a  misdemeanor  at  the  Common 
Law,  and  which,  by  the  penal  code,  has 
been  made  a  felony,  need  not  allege 
that  the  act  was  feloniously  done. 
Beasley  v.  State,  18  Ala.  535. 

6§4.  Where  a  statute  creating  an 
offence  describes  its  constituents,  an 
indictment  is  sufficient,  if  it  charge  the 
offence  in  the  language  of  the  act. 
Batre  v.  the  State,  18  Ala.  119. 

655.  An  indictment,  therefore,  under 
the  statute,  for  refusing  to  testify  be- 
fore the  grand  jury  in  reference  to 
gaming,  is  good,  which  alleges  the 
issuance  of  a  summons  by  the  solicitor, 
requiring  the  defendant  to  appear  be- 
fore the  grand  jury,  and  give  evidence 
of  any  gaming,  <fec,  its  service  by  the 
sheriff,  the  appearance  of  the  defend- 
ant in  obedience  to  its  mandate,  and 
his  refusal  to  testify  when  there,     lb. 

656.  In  an  indictment  for  permitting 
a  gaming-table  to  be  exhibited  and 
carried  on  in  a  house  occupied  by  the 
defendant,  it  is  not  necessary  to  aver 
that  the  defendant  does  not  come 
within  the  proviso  of  the  statute. 
Clay's  Dig.,  434,  §  16.  Clarke  v.  the 
State,  19  Ala.  552. 

657.  When  a  new  offence  is  created 
by  statute,  an  indictment  which  de- 
scribes the  offence  in  the  language  of 
the  statute,  is  sufficient,    lb. 

658.  An  indictment  under  the  statute 
against  permitting  gaming-tables  to 
be  exhibited,  need  not  allege  the  name 
of  the  person  by  whom  the  table  was 
exhibited,  nor  that  his  name  is  un- 
known,    lb. 

659.  Where  two  defendants  were 
jointly  indicted  for  gaming,  and  they 
did  not  ask  to  sever  in  their  pleadings, 
the  fine  was  assessed  severally,  and 
judgment  rendered  jointly  for  cost. 
Cotico  v.  the  State,  4  Ark.  430. 

660.  Where  an  indictment  is  not 
under  the  code  of  181T,  for  gaming,  it 
is  indispensable  that  a  prosecutor 
should  be  marked  upon  the  indictment. 
The  State  v.  Smith  1  Meiffs  R.  99. 

661.  An  indictment  which  charged 


that  A.  B.  did  construct  and  use  a  pub- 
lic gaming  place  in  the  town  of  H.,  in 
the  county  of  H.,  at  which  a  game  of 
chance  was  played,  and  that  the  de- 
fendant, at  said  town  of  H.,  did  play  at 
the  said  game,  "and  did  then  and 
there  bet  money  with  the  said  A. 
B.,  at  and  upon  the  said  game,"  is 
not  good  ;  it  does  not  sufficiently 
charge  that  the  playing  and  betting  by 
the  defendant  were  at  any  public  gain- 
ing place.  The  words  "  then  and  there," 
have  reference  only  to  the  time  and  to 
the  venue,  the  county  of  H.,  and  not  to 
the  public  place  of  gaming  before 
mentioned.  State  v.  Braxton,  3  Ire. 
R.  354. 

662.  An  indictment  under  the  act  of 
1816,  to  prevent  gaming,  which  charges 
the  defendant  with  gaming,  and  keep- 
ing a  public  place  or  house,  used  as  a 
place  for  gaming,  is  bad.  The  State  v. 
Howe,  1  Richard  260. 

663.  In  an  indictment  for  gaming, 
the  offence  charged  was,  "that  the 
defendant  unlawfully  played  and  bet 
at  cards,  for  money  f  held  sufficiently 
certain  without  specifying  the  particu- 
lar game  of  cards  at  which  he  played, 
or  averring  any  specified  amount  of 
money  bet.  Dean  v.  the  State,  1  Martin 
&  Yerger  127. 

664.  The  body  of  an  indictment  need 
not  show  in  what  Court  the  indictment 
was  found  ;  it  Is  sufficient  that  the 
fact  appear  in  the  caption,     lb. 

665.  The  act  of  1831,  ch.  82,  provides 
that  all  prosecutions  by  presentment  or 
indictment,  for  misdemeanors,  shall  be 
commenced  within  twelve  months  after 
such  offence  shall  have  been  committed, 
and  not  afterwards  ;  it  is  held  to  refer 
to  the  commencement  of  the  prosecu- 
tion, and  not  the  new  finding  of  the 
indictment.  The  State  v. .  Miller,  11 
Humph.  505. 

666.  Where  a  specific  term  in  a  stat- 
ute is  followed  by  one  of  more  compre- 
hensive meaning,  an  indictment  for  the 
offence  designated  by  the  more  defi- 
nite term,  must  be  equally  specific  in 
charging  it  Bush,  et  al.  v.  State,  18 
Ala.  415. 

667.  Where,  therefore,  a  party  in- 
dicted under  the  statute  against  gain- 
ing, is  charged  with  playing  cards  'tat 
a  public  place,"  proof  of  his  playing  in 
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"  a  public  highway"  does  not  support 
the  charge  as  laid  in  the  indictment,  and 
will  not  authorize  a  conviction,    lb. 

668.  In  an  indictment  under  the 
statute  for  an  assault  with  intent  to 
murder,  it  is  necessary  to  specify  the 
acts  which  constitute  the  assault 
BeasUy  v.  State,  18  Ala.  535. 

669.  A  charge  of  "persuading  and 
inducing  a  negro  woman  slave,  named 
A.,  the  property  of  J.  K.,  to  leave  her 
master's  premises  and  employ,  with  a 
view  to  take  said  slave  to  another 
State  and  convert  her  to  his  own  use," 
though  not  in  the  technical  language 
of  the  statute,  is  a  substantial  descrip- 
tion of  an  offence  embraced  by  its  pro- 
visions.  State  v.  Weaver,  18  Ala,  293. 

670.  In  an  indictment  for  camp-hunt^ 
ing,  under  the  act  of  February  5, 1846, 
(Pamphlet  Acts,  p.  134),  a  count  which 
only  charges  the  defendants  with  hav- 
ing formed  themselves  into  a  company 
consisting  of  more  than  five,  for  the 
purpose  of  camp-hunting,  is  fatally  de- 
fective. Underwood,  et  als.  v.  Slate,  19 
Ala.  532. 

671.  A  count  which  charges  that  the 
defendants  came  into  the  county  of 
Covington  for  the  purpose  of  camp- 
hunting,  and  that  they  did  camp-hunt 
therein,  but  does  not  allege  that  they 
hunted  together,  or  in  a  company  of 
more  than  five  persons,  is  also  defect- 
ive,    lb. 

672.  The  act  of  February  5,  1846, 
does  not  prevent  citizens  of  other  coun- 
ties from  camp-hunting  in  the  county 
of  Covington,  except  in  companies  of 
more  than  five.     lb. 

673.  The  statute  of  Arkansas  does 
not  make  every  possible  malicious  or 
contemptuous  disturbance  or  disquiet- 
ude of  a  congregation  or  private  fam- 
ily assembled  for  religious  worship, 
a  misdemeanor,  although  its  provisions 
are  very  general,  and  embrace  almost 
every  such  case  that  may  occur  ;  it  is, 
therefore,  .necessary  that  a  disturbance 
proceeded  for  in  an  indictment,  should 
be  described,  as  well  in  order  that  it 
may  be  determined  whether  or  not  the 
statutory  offence  has  been  charged,  as 
that  the  accused  may  know  the  "  na- 
ture and  cause  of  the  accusation 
against  him."  State  v.  Mynyard,  7 
Eng.  156. 


674.  The  penal  code  of  Tennessee  is 
not  applicable  to  offences  committed 
by  slaves  ;  but  it  does  not  follow  that 
offences  committed  by  white  persons 
upon  the  persons  of  slaves,  shall  not 
be  punishable  under  this  code.  It  does 
apply  to  such  offences,  and  a  white 
person  may  be  indicted  and  convicted 
under  this  code  for  murder,  mayhem, 
or  manslaughter,  committed  upon  the 
person  of  a  slave.  Worley  v.  State, 
11  Humph.  172. 

675.  An  indictment  grounded  on  the 
act  of  1847,  c.  193,  against  a  licensed 
ordinary  keeper  for  unlawfully  expos-  \ 
ing  for  sale  and  selling  spirituous  liq- 
uors, to-wit :  brandy,  Ac,  on  a  Sunday, 
ought  to  name  the  person  to  whom  the 
liquor  was  sold  ;  or  if  his  name  be  un- 
known to  the  jurors,  then  the  indict- 
ment may  describe  him  as  a  certain 
"person  to  the  jurors  aforesaid  un- 
known."    Capritz  v.  State,  1  Md.  569. 

676.  Held,  that  where  an  indictment 
was  founded  on  two  statutes,  it  was 
defective  if  it  did  not  conclude  contrary 
to  the  form  of  the  statutes.  Francisco 
v.  State,  1  Carter's  R.  179. 

677.  Where  a  new  statute  adds  a 
new  penalty  to  an  offence  prohibited 
by  a  former  statute,  "  considering  that 
the  precedents  in  these  cases  gener- 
ally conclude  contra  formam  statuti,  and 
the  prosecution  in  truth  depends  on 
the  addition  made  by  the  latter  statute, 
which  seems  of  itself  alone  sufficient 
to  support  it,  it  may  be  reasonably 
argued,  and  seems  agreeable  to  the 
latter  opinions,  that  such  a  conclusion 
may  be  allowed  in  these  cases."  "  It 
no  more  appears  from  cont.  form,  statu- 
torum,  what  statute  the  prosecution  is 
founded  upon,  than  from  cont  form, 
statuti."  State  v.  Robins,  1  Strobh. 
355. 

678.  Where  the  indictment  ^framed 
within  the  statute,  1  Revised  Code, 
c.  Ill,  §  30,  has  departed  from  the 
terms  of  the  statute  in  substituting  the 
word  " removed"  in  the  place  of  the 
word  "  carried,"  and  has  wholly  omit- 
ted an  averment  that  the  removal  of 
the  slave  was  u  without  the  consent  of 
the  owner ;"  held  that  the  indictment 
was  defective.  Com.  v.  Pease,  2  Gratt. 
629. 

679.  Where  the  exception  is  in  the 
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body  of  the  statute  which  enacts  the 
offence,  and  enters  into  it  as  part  of  its 
description,  it  becomes  necessary  to 
state  all  the  facts  which  constitute  the 
offence  ;  and  to  do  this,  the  exception 
in  such  case  must  be  negatived.  State 
v.  Barker,  18  Vt.  195. 

680.  Where  the  statute  (Rev.  Stat 
394)  prohibits  any  one  from  exercising 
on  the  Sabbath  "any  secular  labor, 
business  or  employment,  except  such 
only  as  works  of  necessity  and  char- 
ity," it  is  necessary  then  to  allege,  in 
order  to  constitute  a  violation  of  this 
statute,  that  the  work  complained  of 
was  not  work  of  necessity  or  charity  ; 
and  the  effect  is  the  same  as  if  the  ex- 
ception in  the  statute  had  been  in  this 
form,  not  being  works  of  necessity  or 
charity.     lb. 

681.  Where  the  statement  of  the  act 
itself  necessarily  includes  a  knowledge 
of  the  illegality  of  the  act,  no  averment 
of  knowledge  or  bad  intent  is  neces- 
sary.    Com.  v.  Stout,  7  Monr.  247. 

682.  An  indictment  in  the  words  of 
a  statute  is  not  always  sufficient ; 
whether  sufficient  or  not  depends  upon 
the  manner  of  stating  the  offence  in 
the  statute ;  if  every  fact  necessary 
to  constitute  the  offence  is  charged  or 
necessarily  implied  by  following  the 
language  of  the  statute,  the  indictment 
in  the  words  of  the  statute  is  undoubt- 
edly sufficient;  otherwise  it  is  not 
lb. 

683.  Where  the  words  of  a  statute 
are  descriptive  of  the  nature  of  the 
offence,  there  it  is  necessary  to  specify 
it  in  the  particular  words  of  such  stat- 
ute.    State  v.  Stedman,  7  Porter  495. 

684.  And  where  the  statute  does 
not  employ  any  terms  descriptive  of 
the  offence,  and  merely  declares  what 
shall  be  the  punishment  of  an  offence 
known  to  the  Common  Law,  in  order  to 
frame  an  indictment  understanding^, 
reference  must  be  made  to  that  branch 
of  jurisprudence  in  connection  with 
the  statute,    lb. 

685.  Where  the  indictment  is  in  the 
language  of  the  act,  except  that  it 
adds  to  the  charge  that  it  was  unlaw- 
fully and  wilfully  done,  and  an  indict- 
ment so  drawn  and  so  plainly  that  "  the 
nature  of  the  offence  may  be  easily  un- 
derstood by  the  jury,"  has  been  sus- 

25 


tained  under  the  statute  of  Illinois. 
Chambers  v.  People,  4  Scam.  851. 

686.  Where  a  statute  creates  an  of- 
fence, the  indictment  itself  must 
charge  the  facts  and  circumstances 
which  constitute  the  offence,  as  men- 
tioned in  the  statute,  and  it  is  better  to 
pursue  strictly  the  words  of  the  stat- 
ute, as  it  precludes  all  question  about 
the  meaning  of  the  expressions  used; 
but  where  a  word  not  in  the  statute,  is 
substituted  in  the  indictment  for  one 
that  is,  and  the  word  thus  substituted 
is  equivalent  to  the  word  used  in  the 
statute,  or  is  of  more  extensive  signi- 
fication than  it,  and  includes  it,  the  in- 
dictment will  be  sufficient  Peek  v. 
the  State,  2  Humph.  78. 

687.  Where  the  word  "imitation"  in 
the  statute,  is  represented  in  the  indict- 
ment by  the  words  likeness  and  simili- 
tude, it  was  on  the  above  principle 
held  good.     lb. 

688.  In  an  indictment  against  "  D." 
founded  on  the  act  to  suppress  private 
bank-notes,  it  was  proved  that  D.  was 
secretary  or  cashier  of  a  certain  private 
banking  establishment,  and  resided  in 
Wisconsin  T.,  and  signed  the  notes  of 
said  concern  as  such  cashier  ;  that  the 
president,  whose  signature  was  also 
attached  to  the  notes,  resided  in  St. 
Louis,  and  kept  a  broker's  office  ;  that 
the  president  had  exchanged  two  of 
said  notes  for  two  notes  on  the  Illinois 
bank,  at  the  request  of  witness;  that 
said  notes  were  seen  in  circulation  in 
the  city  of  St  Louis,  and  had  been  re- 
deemed at  the  office  of  the  president; 
that  D.  had  been  seen  once  in  St. 
Louis  only,  when  he  made  some  in- 
quiries into  his  liability  on  said  notes  ; 
held  that  there  was  no  evidence  of  a 
circulation  of  said  notes  by  D.  Doumr 
ing  v.  State  of  Missouri,  4  Mo.  572. 

689.  An  indictment  describing  a  note 
as  purporting  to  be  payable  to  the 
holder,  when  on  its  face  it  purports  to 
be  payable  to  bearer,  is  bad.  lb. 

690.  Where  an  instrument  is  to  be 
set  forth,  the  description  that  it  pur- 
ports a  particular  fact,  necessarily 
means  that  what  is  stated  as  the  pur- 
port of  the  instrument,  appears  on  the 
face  of  the  instrument  itself.  lb. 

691.  In  an  indictment  for  retailing, 
the  day  alleged  is  not  material,  and 
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any  day  before  the  finding  of  the  bill 
may  be  proved.  State  v.  Anderson,  3 
Richard.  172. 

692.  An  indictment  for  retailing  is 
not  bad,  on  the  ground  of  duplicity  or 
misjoinder,  because  various  acts  of  re- 
tailing to  different  persons  are  group- 
ed together  in  one  count,  as  constitut- 
ing a  single  offence  ;  and  if  the  proof 
shows  a  retailing  to  either  of  the  per- 
sons named,  the  defendant  may  be 
convicted,  lb. 

693.  Wherever  the  statute  speaks  of 
disabling  a  limb  or  member,  a  perma- 
nent injury  is  contemplated,  as  such 
was  the  Common  Law  notion  of  the 
extent  of  the  injury  necessary  to  con- 
stitute a  mayhem;  a  temporary  disa- 
bling of  a  finger,  an  arm,  or  an  eye, 
would  not  be  sufficient  to  constitute 
the  statutory  offence,  but  it  would  at 
all  times  be  exceedingly  difficult  to 
frame  an  indictment  with  a  view  to  a 
specific  description  of  the  exact  injury 
sustained;  this  precision  of  description 
is  as  unnecessary  as  it  is  dangerous  in 
indictments  on  statutes;  and  all  that 
the  law  requires  is  a  description  of  the 
offence,  in  the  words  of  the  statute 
creating  it.  The  State  v.  Briley,  8 
Porter  472. 

694.  The  only  exception  that  is 
known  to  exist  to  this  general  rule,  is 
where  a  statute  makes  use  of  a  tech- 
nical term  known  to  the  law,  as  bur- 
glary, robbery,  Ac.  lb. 

695.  An  indictment  should  charge  an 
offender  against  a  statute,  with  doing 
on  purpose,  and  of  malice  aforethought, 
unlawfully,  "the  act  complained  of ;  this, 
with  the  proper  allegations  of  time  and 
place,,  with  a  formal  commencement 
and  conclusion,  would  constitute  a  suf- 
ficient indictment.    lb. 

696.  An  objection  was  taken  to  an 
indictment*  tkat  it  contained  no  aver- 
ment that  the  offence  was  committed 
after  the  1st  May,  1792,  which,  it  is 
alleged,  is  essential  upon  an  indictment 
pn  a  statute  which  prohibits  an  offence 
#fter  a  specified  time;;  but  the  rule  is, 
where  the  prohibiting  statute  is  recent, 
it  is  usual  to  allege  expressly,  that  the 
offence  was  committed  after  the  mak- 
ing of  the  statute;  but  where  the  stat- 
«te  is  ancient,  this  is  not  usual,  and 
does  not  seem  to  be  ip  8»ny  case  neces- 


sary.     State  v.    Chandler,  2  Hawks 
439. 

697.  To  indict  a  person  for  violating 
the  whole  of  any  particular  statute, 
without  specifications,  is  not  sufficient 
to  call  for  a  conviction  ;  but  the  rule 
is,  after  a  verdict  of  '« guilty ,n  on  an 
indictment  containing  several  counts, 
if  there  is  one  good  count,  it  is  suffi- 
cient to  sustain  the  conviction.  KHffield 
v.  the  State,  4  Howard's  R.  304. 

698.  In  an  indictment  on  a  statute, 
there  must  be  an  averment  that  the  act 
was  done  without  consent,  when  it  is 
a  substantial  part  of  the  offence  ;  but 
it  is  not  always  the  duty  of  the  prose- 
cutor to  introduce  direct  testimony 
to  prove  it.  State  v.  WMttier,  21  Maine 
341. 

699.  The  act  of  February,  1836-% 
p.  60,  amendatory  to  the  act  of  March 
20th,  1835,  concerning  crimes  and 
punishments,  providing  for  the  punish- 
ment of  certain  felonies,  when  commit- 
ted by  slaves,  was  not  designed  to  alter 
the  nature  of  the  offence,  but  merely  to 
substitute  another  mode  of  punishment; 
and  the  offence  being  still  a  felony,  the 
name  of  the  prosecutor  is  not  required 
to  be  endorsed  on  the  indictment.  Lucy 
v.  the  State,  8  Mo.  134. 

700.  When  a  statute  is  made,  giving 
a  new  remedy,  Ac,  either  remedy  may 
be  pursued;  at  Common  Law,  keeping 
swine  in  the  city  of  London,  was  a 
nuisance,  and,  of  course,  indictable  ; 
by  the  statute  the  hogs  were  liable  to 
be  seized,  Ac,  but  it  was  held  that 
notwithstanding  this  statute,  the  of- 
fence was  still  indictable  at  Common 
Law.  Jenning  v.  the  Commonwealth, 
17  Pick.  80. 

701.  One  count  in  an  indictment 
charged  the  buying  of  corn  from  a 
slave,  another  the  selling  of  liquor; 
the  defendant,  who  was  not  a  vender 
of  spirits  by  profession,  had  traded 
the  liquor  for  the  corn.  A  general 
verdict  of  guilty  was  held  good,  for 
the  two  counts  charged  the  same  act, 
and  the  same  offence.  The  State  v. 
Printer,  Oheves'  R.  103. 

702.  It  seems  that  it  would  have  been 
otherwise,  had  the  defendant  been  a 
distiller,  vender,  or  retailer  by  profes- 
sion, for  then  the  offence  in  the  sec- 
ond count  would  have  been  created  by 
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A.  A.,  1834,  while  the  first  charged  a 
violation  of  the  A.  A.,  1817.  lb. 

703.  An  indictment  upon  a  penal 
statute  is  to  be  construed  strictly  ;  it 
must  show  what  offence  has  been  com- 
mitted, what  penalty  incurred,  Ac,  by 
positive  averment;  it  is  not  sufficient 
that  they  appear  by  inference.  Com 
v.  Waters,  7  Dana  29. 

704.  In  an  indictment  for  selling  ar- 
dent spirits  without  license,  it  is  not 
necessary  to  aver  that  the  liquor  sold 
was  not  compounded,  and  intended  to 
be  used  as  a  medicine.  Towdey  v. 
the  State,  3  Harrison's  R.  311. 

705.  Such  an  averment  is*  only  ne- 
cessary in  an  indictment  on  the  second 
clause  of  the  fifth  section  of  the  stat- 
ute of  March  1st,  1838,  Elm.  Dig.  249, 
for  selling  a  composition  of  which 
wine,  or  rum,  or  other  ardent  spirits  is 
the  chief  ingredient,  lb. 

706.  An  indictment  under  the  third 
clause  of  said  section,  for  selling 
"mixed  liquors"  by  a  less  quantity 
than  five  gallons,  must  show  that  the 
mixture  is  composed  of  some  intoxicat- 
ing liquors,  lb. 

707.  The  word  "all"  in  the  sixth 
section  of  the  statute,  must  be  restrict- 
ed to  mean,  all  the  indictments  for  sell- 
ing wine,  or  some  other  of  the  simple 
and  unmixed  liquors  named  in  the 
statute,  lb. 

708.  An  averment  in  an  indictment 
concluding  against  the  law  in  such  case 
provided,  leaves  it  entirely  uncertain 
whether  the  offence  charged  was  com- 
mitted against  the  statute  or  the  Com- 
mon Law,  and  is  insufficient.  Common^ 
wealth  v.  Inhabitants  of  Stockbridge,  11 
Mass.  279. 

709.  An  indictment  charging  that 
defendant  "  did  exercise  the  business 
of  a  public  auctioneer,  and  then  and 
there  sold  goods  as  such  auctioneer," 
&c,  pursues  the  essential  descrip- 
tive words  of  the  statute,  and  is  good. 
Vaughan  v.  State  of  Missouri,  4  Mo. 
530. 

710.  It  is  error  to  charge  two  per- 
sons with  jointly  exercising  the  trade 
of  an  auctioneer.  lb. 

711.  All  indictments  founded  on  par 


necessary  to  state  when  the  act  was 
passed.  The  State  v<  Twmage,  2  Nott 
&  McCord  158. 

712.  Charging  the  offence  in  the  al- 
ternative, following  the  words  of  the 
statute,  is  not  fatal,  when  the  descrip- 
tive words  in  the  statute  are  synony- 
mous.   V.  4  Mo.  474. 

713.  An  indictment  under  the  second 
section  of  the  act  concerning  grocers> 
passed  in  1837  (see  Sess.  acts  of  183ft; 
page  61),  charging  that  defendsan* 
"  did  sell,  retail  and  deliwt  ten 
pounds  of  nails,  Ac,  without  a  K cense," 
Ac,  is  defective,  because  it  i&npt  spe- 
cified that  defendants  deajbfc  ifo  thq  sell- 
ing of  such  articles,  a»d  that-  they 
were  goods,  wares  aad  merchandise 
not  the  growth  or  manufacture  of  the 
State.     State  v.  Better,  5  Mo.,  $00. 

714.  An  indictment  under  the  act  con- 
cerning "groceries  and  dramshops," 
Laws  of  Missouri  session  l£4Q-.l,  page  • 
42,  for  keeping*  a  "  grocery?'  without  a 
license,  should  contain  an,,  averment 
that  the  Honors  sold  were  "not  to  be 
drank  at  the  place  of  sale."  If  th& 
liquors  we*e  sold  to  be  drank  at  the 
place  of  sale,  the  vender  would  be 
indictable  for  keeping  a  "  dram-shopv." 
without  license,  without  regard  to-  the 
quantity  sold,  and  could  not  be  indie  t- 
ed|  for  keeping  a  "grocery*  Tie 
State  v.  Auberry,  7  Mo.  304.L 

715.  An  indictment  under ,the  act  to 
license  and  tax  merchants,  charging 
that  "defendant  did  sell,  wtail,  and 
deliver  six  yards  of  cloth,  without  first 
obtaining  a  license,"  &o,  is  bad  ;  the 
law  being  directed  against  those  who 
"  deal  in  selling  of  goocfe,  wares,  and 
merchandise,"  at  any  store,  stand,  &c.  £ 
the  indictment  must  pmsue  the  words 
of  the  statute.  State  v.  Martin ,  &0  Jtfe. 
361. 

716.  An  indictment  undfertfie,  thirty- 
first  section,  second  article,  of.  the  act 
concerning  crimes  and  punishments^, 
charged  that  defendant  ''•feloniously,, 
unlawfully,  and  with  malice  afore- 
thought, did  shoot  aV&c,  &  should 
have  adopted  the  words,  of  tfee  statute 
"  on  purpose  and  of  his  malice  afore- 
thought," error  held  fatal.  State  v.  Com- 

ticular  acts,  are  required  to  conclude  [fort,  5  Mo.  357.  In  such  an  indictment,  it 


against  the  form  oi  the  act  in  such 
case  made  and  provided  ;  but  it  is  not 


will  be  sufficient  to  charge  the  intent,  in 
the  words  of  the  act,  and  it  needi  npt 
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be  stated  "  with  intent  feloniously  to 
kill"    Ib. 

717.  In  an  indictment  under  the 
eighth  section  of  eighth  article  of  the 
act  concerning  "crimes  and  punish- 
ments," (R.C.  1835,  p.  206,)  for  lewd- 
ly and  lasciviously  abiding  and  co- 
habiting, it  is  sufficient  to  charge  the 
offence  as  having  been  committed  on  a 
certain  day,  and  it  is  not  necessary  to 
charge  the  offence  with  a  continuendo  ; 
it  seems  that  proof  of  a  single  act  of 
such  criminal  intercourse,  would  not  of 
itself  be  sufficient  to  sustain  the  in- 
dictment. Hinscn  v.  the  State,  7  Mo.  244. 

718.  Where  an  indictment  is  laid 
for  selling  spirituous  liquors  without 
license,  it  is  not  necessary  to  specify 
the  names  of  the  persons  to  whom  the 
sales  were  made.  Tlie  Peopk  v.  Adams, 
17  Wend.  475. 

719.  In  an  indictment  for  gaming, 
under  the  sixteenth  section  of  the 
eighth  article  of  the  act  concerning 
crimes  and  punishments  (Rev.  Stat. 
1835,  p.  208),  if  the  offence  charged  be 
described  in  the  words  of  the  statute, 
it  is  sufficient.  Spratt  v.  the  State,  8 
Mo.  247. 

720.  An  endorsement  on  an  indict- 
ment, as  follows  :  "  A  true  bill,"  sign- 
ed by  the  foreman,  is  a  sufficient  certi- 
fying of  the  indictment,     lb. 

721.  In  an  indictment  for  "open, 
gross  lewdness,  or  lascivious  behav- 
ior," under  the  eighth  section  of  the 
-eighth  article  of  the  act  concerning 

"crimes  and  punishments"  (Rev.  Stat 
1835,  p.  206),  it  is  not  sufficient  to 
-charge  the  defendant  generally  in  the 
words  of  the  statute,  with  being  guilty 
of  "  open,  gross  lewdness  and  lasci- 
vious behavior,"  by  then  and  there 
publicly  cohabiting  with  one  F.,  &c. ; 
but  the  specific  act  in  which  the  lewd- 
ness or  laseiv'kmsnees  is  displayed, 
must  be  specified  with  the  degree  of 
certainty  that  would  advise  the  accus- 
ed of  the  specific  charge  he  is  called 
mpon  to  answer.  Demaron  v.  the  State, 
8  Mo.  494. 

722.  Where  the  statute  adopts  a 
Common  Law  offence,  all  the  Common 
Law  requirements  in  defining  the  of- 
fence, should  be  followed  in  the  indict- 
ment. State  of  Alabama  v.  Absence,  4 
Port.397- 


723.  A  ticket  in  a  lottery,  which  en- 
titles the  holder  to  one-fourth  of  the 
prize  drawn  to  its  numbers,  although 
usually  called  a  quarter  of  a  ticket,  is 
a  lottery  ticket,  within  the  meaning  of 
the  act  of  December  19,  1842, "  to  abol- 
ish lotteries,  and  to  prohibit  the  sale 
of  lottery  tickets  within  this  State," 
and  may  be  so  described  in  an  indict- 
ment under  this  act  Freleigh  v.  the 
State,  8  Mo.  606. 

724.  If  the  offence  in  an  indictment 
under  the  act  of  February  16,  1841, 
entitled  "  an  act  to  regulate  groceries 
and  dram-flhops,"  be  described  in  the 
words  of  the  statute,  the  indictment 
will  be  bad.  See  contra,  the  State  v. 
Comfort,  5  Mo.  R.  357  ;  the  State  v. 
Martin,  ib.  361  ;  the  State,  v.  Mitchell, 
6  Mo.  Rep.  147;  the  State  v.  Brown,  8 
Mo.  210. 

725.  The  act  of  March  18th,  1835, 
entitled  "  an  act  to  regulate  inns  and 
taverns,"  is  with  the  exception  of  the 
thirty-third  section,  in  force,  and  an 
indictment  for  dealing  in  wines  and 
spirituous  liquors,  should  charge  that 
the  defendant  had  no  license  for  that 
purpose.  If  the  indictment  charges  in 
the  words  of  the  statute,  that  the  de- 
fendant sold  such  wines,  &c.,  without 
having  a  dram-shop  license  continuing 
in  force,  the  indictment  will  be  bad.    lb. 

726.  When  an  offence  is  created  by 
statute  in  general,  it  is  sufficient  for 
the  indictment  to  charge  the  offence  in 
the  terms  used  in  the  statute  ;  but  if  su- 
perfluous allegations  are  added,  and 
these  show  a  case  not  within  the  stat- 
ute, the  indictment  is  bad  on  demurrer. 
State  v.  Mahan,  2  Ala.  340. 

727.  In  an  indictment  for  inveigling, 
&c.,  Edmond,  the  slave  of  J.  L.  Cross,  it 
was  held  not  necessary  that  J.  L.  C. 
was  the  owner  or  employer  of  said 
slave.  It  is  sufficient  if  the  charge 
is  laid,  "one  negro  slave  of  L.  J.  C." 
The  State  v.  La  Crew,  1  McMullan  488. 

728.  The  material  words  of  the  stat- 
ute under  which  an  indictment  is  fram- 
ed must  be  used.    lb. 

729.  It  is  not  necssary  to  allege  in 
an  indictment,  by  what  means,  or  how 
the  prisoner  aided  the  slave  in  depart- 
ing from  the  service  of  his  master.  Ib. 

730.  An  offence  punishable  other- 
wise than  by  death,  or  imprisonment 
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in  the  penitentiary,  isjnot  a  felony 
within  the  meaning  of  the  statute  of 
1835,  concerning  crimes  and  punish- 
ments, (Rev.  Stat  p.  216,  §36),  there- 
fore, in  an  indictment  against  a  negro 
or  mulatto,  for  an  attempt  to  commit  a 
rape  on  a  white  female,  which  offence 
is  punishable  by  castration,  it  is  not 
necessary  to  aver  that  the  act  was 
done  feloniously  or  with  a  felonious  in- 
tent. (Rev.  Stat.  1835,  p.  170,  §  28.) 
Nathan  v.  the  State,  8  Mo.  631. 

131.  Indictments  framed  on  statutes, 
must  conform  strictly  to  the  words  of 
the  enactment.  State  of  Alabama  v. 
Brown,  4  Port.  410. 

732.  Thus,  an  indictment  under  the 
statute  of  this  State,  for  stealing  slaves, 
omitting  an  allegation  that  they  were 
stolen  out  of,  or  from  the  possession  of 
the  master  or  overseer ;  held  bad.   lb. 

733.  An  indictment  under  the  act  of 
December  19,  1842,  to  abolish  lotter- 
ies, and  to  prohibit  the  sale  of  lottery 
tickets  in  this  State,  for  selling  a  lot- 
tery ticket  contrary  to  the  provisions 
of  said  act,  it  is  not  necessary  to  set 
out  the  ticket  by  its  tenor  or  purport ; 
it  is  sufficient  to  describe  the  ticket  as 
a  "  certain  lottery  ticket."  Freleigh  v. 
State,  8  Mo.  606. 

734.  An  indictment  will  lie,  on  the 
above  act,  for  the  sale  of  a  lottery 
ticket,  although  the  statute  is  in  the 
plural;  prohibiting  the  sale  of  lottery 
tickets.    lb. 

735.  An  indictment  under  the  stat- 
ute 22  and  23,  ch.  2,  §  7,  for  killing  a 
horse,  which  contains  a  general  de- 
scription of  the  offence  in  the  words 
of  the  statute,  will  be  sufficient,  al- 
though the  manner  of  the  killing  be 
not  described.  The  State  v.  CantreU, 
2  Hill  S.  0.  889. 

736.  In  general,  it  may  be  said  that 
it  is  sufficient  certainty  in  an  indict- 
ment to  allege  the  offence  in  the  very 
terms  of  the  statute.  U.  States  v. 
Gooding,  12  Wheaton  460. 

737.  The  duty  of  repairing  highways 
is  enjoined  on  towns  by  statute  ;  and 
an  indictment  against  a  town  for  neg 
lect  of  this  duty,  must  allege  the  of- 
fence contra  formam  statuti,  or  it  will 
be  quashed.  Com.  v.  the  Inhabitants  of 
SpnngfieJd,  7  Mass.  9. 

■   788,  Where  a  statute  describes  an 


act  as  a  crime  or  misdemeanor  of  par- 
ticular grade,  the  indictment  need  not' 
state  the  legal  conclusion  that  such 
act  amounts  to  such  crime  or  misde- 
meanor.   State  v.  Absence,  4  Porter  397. 

739.  Thus  in  an  indictment  for  may- 
hem, it  is  not  essential  to  charge  the 
offence  to  have  been  committed  fe- 
loniously,   lb. 

740.  An  indictment  for  biting  off  the 
ear,  under  the  second  section  of  the  act 
of  1791  (Rev.  St.  339),  must  state  the  of- 
fence to  have  been  done  on  purpose, 
as  well  as  unlawfully.  The  State  v.  Or- 
mond,  1  Dev.  &  Batt  119. 

741.  The  penalty,  by  the  act  of  1820, 
for  keeping  a  tippling-house,  "under 
the  pretence  of  keeping  a  tavern,"— two 
hundred  dollars  for  every  three  months 
— applies  only  where  the  house  is  li- 
censed :  hence  an  indictment  under  the 
act  which  does  not  charge  that  the  ac- 
cused was  licensed  to  keep  a  tavern,  is 
bad  ;  so,  also,  if  it  fails  to  aver  that  the 
tippling-house  had  been  kept  for  three 
months.    Com.  v.  Macuboy,  3  Dana  70. 

742.  The  penalty,  by  the  act  of  1831, 
for  keeping  a  tippling  house — fifty  dol- 
lars, in  addition  to  ten  dollars  imposed 
by  a  previous  act — applies  to  a  house 
without  any  license;  and  the  indictment 
must  charge  that  the  house  was  not  li- 
censed as  a  tavern.  lb. 

743.  Every  indictment  must  identify 
and  charge  the  specific  offence  ;  show- 
ing by  averment,  not  by  inference  mere- 
ly, what  statute  has  been  violated,  so 
that  it  may  appear  what  penalty  has 
been  incurred.    Vide  supra.    lb. 

744.  An  indictment  for  trading  with 
a  slave  in  the  day-time,  by  selling  him 
spirituous  liquor,  must  negative  an 
order  of  the  owner  or  manager,  as  well 
as  a  delivery  for  the  owner.  State  v. 
Miller,  I  Iredell  275. 

745.  But  an  indictment  for  selling 
spirituous  liquor  to  a  slave  in  the  night- 
time, need  not  contain  such  a  negation, 
for  the  offence  is  complete,  whether  the 
slave  had  a  written  permission  from 
his  owner  or  not    lb. 

746.-  An  indictment  under  the  85th 
sec.  2  art.  of  an  act  concerning  crimes 
and  punishments,  R.  C.  1835,  should 
state  the  circumstances  attending  the 
commission  of  the  offence.  Jennings  v. 
the  State,  9  Mo.  852. 
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747.  It  is.  sufficient  to  state  them 
thus :  "  that  on,  &c.,  with  force  and 
arms,  did  feloniously  make  an  assault 
on  the  body  of  one  6.,  with  a  large  iron 
auger,  and  then  and  there  did  felon- 
iously wound,  disfigure  and  inflict  on 
the  body  of  said  G.,  with  the  said  aug- 
er, great  harm"."  The  words  in  the  act, 
"  in  a  case  and  under  circumstances," 
&c,  may  be  rejected  as  surplusage,  lb. 

748.  An  indictment  against  a  free 
person  of  color,  which  charges  that  he 
did  "  buy  of,  traffic  with,  and  receive 
from  a  certain  negro  slave,  &c.,  one 
peck  of  corn,"  &c,  is  good,  although 
the  act  making  the  offence  of  a  free 
person  of  color  dealing  with  a  slave, 
only  uses  the  words,  "if  he  shall  trade 
with  any  slave,  either  buying  of,  or 
selling  to  him,"  Ac.  The  other  words 
used  in  the  indictment  are  mere  sur- 
plusage.    State  v.  Cozens,  6  Iredell  8 

749.  Where,  in  an  indictment,  a  sta- 
tutory offence  is  charged  in  the  words 
of  the  enacting  clause,  it  is  all  that  the 
strictest  rules  of  criminal  pleadings  re- 
quire. The  State  v.  William*,  2  Strobh. 
474.    . 

750.  Where  the  indictment,  under  the 
act  of  1826,  charged  the  defendant  with 
taking  grain  from  a  field,  and  the  proof 
was  that  he  had  taken  a  half-bushel  of 
peas  ;  on  appeal,  the  Court  held  that 
peas  were  included  in  the  general  ex- 
pression "  other  grain,"  which  is  used 
in  the  act.    lb. 

751.  If,  in  the  description  of  it,  the 
offence  is  stated  in  the  terms  and  lan- 
guage of  the  Penal  Code,  or  so  plainly 
that  the  nature  of  it  may  be  easily  un- 
derstood by  the  jury,  it  is  sufficient. 
Camp  v.  the  State,  3  Kelly's  R.  417. 

752.  Where  the  defendant  is  charged 
in  an  indictment  with  wounding  a  steer, 
without  alleging  that  a  steer  is  "  cattle 
or  other  beast,"  which  are  the  words  of 
the  statute,  it  was  held  sufficient.  State 
v.  Abbott,  20  Vermont  537. 

753.  An  indictment  founded  upon  a 
statute,  must  charge  all  the  facts  and 
circumstances  which  constitute  the 
statute  offence,  so  as  to  bring  the  ac- 
cused perfectly  within  the  provisions 
of  the  statute.  The  People  v.  Allen,  5 
Denio  76. 

754.  Therefore  an  indictment  for  em- 
bezzlement under  the  statute  concern- 


ing the  offenoq(2  R.  S.  678,  §  59),  must 
charge  that  the  accused  was  a  clerk  or 
servant  of  some  person,  (or  an  officer 
or  agent  of  a  corporation,)  and  that  the 
property  he  is  charged  with  embezzling 
came  to  his  possession,  or  under  his 
care,  by  virtue  of  such  employment. 
lb. 

755.  A  count  alleging  that  the  ac- 
cused received  the  property  as  the 
agent  of  an  individual,  is  bad.     lb. 

756.  So,  also,  it  is  bad  if  it  allege 
that  the  accused  received  the  property 
as  the  agent  of  an  individual  named, 
though  the  count  afterwards  proceed 
to  charge  that  it  came  to  defendant's 
possession  and  under  his  care  as  such 
servant  as  aforesaid,  and  that  while  he 
was  such  servant  he  converted  it.  The 
construction  being,  that  such  servant 
meant  such  a  servant  as  an  agent  may 
be.    lb. 

757.  In  an  indictment  for  felony 
under  the  act  of  March  4th,  1846,  relat- 
ive to  abortions,  the  intent  to  destroy 
the  child  must  be  averred.  The  People 
v.  Lohman,  2  Barb.  216. 

758.  In  Alabama,  an  indictment  un- 
der the  statute  of  1848  (art.  32,  §  98), 
for  keeping  an  establishment  for  the 
sale  of  confectionery,  Ac,  without  li- 
cense, is  not  demurable,  because  it  was 
not  preferred  at  the  instance  of  an  in- 
former. Williamson  v.  the  State,  16  Ala. 
431. 

759.  A  count  for  selling  liquor  during 
the  year  that  the  act  of  1845  (stat.  p. 
322)  was  in  force,  which  besides  alleg- 
ing that  the  defendant  had  sold  without 
a  license,  is  sustainable  under  the  pro- 
visions of  the  Revised  Statutes,  not- 
withstanding the  additional  allegation. 
Hodgman  v.  the  People,  4  Denio  235. 

760.  An  indictment  for  selling  liquor 
might  have  been  found  under  the  act 
of  1845,  while  that  act  was  in  force,  lb. 

761.  In  North  Carolina,  in  an  indict- 
ment under  the  stat  1846-,7,  ch.  7,  for 
injury  to  a  dwelling-house  of  which  a 
lessee,  his  term  yet  unexpired,  has  the 
actual  possession,  the  indictment,  if  it 
can  lie  at  all,  must  state  the  property 
to  be  in  the  lessee.  The  State  v.  Mason, 
13  Iredell  341. 

762.  But  the  act  does  not  embrace 
the  case  of  destruction  or  damage  to 
buildings,  &c,  by  the  owner  himself ; 
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and,  in  law,  the  lessee  ia  the  owner 
during  the  continuance  of  his  term.  lb. 

763.  In  a  summary  process  under  the 
ordinance  of  the  city  of  Charleston 
against  loitering,  in  describing  the  ne- 
groes, it  is  not  necessary  either  to  set 
forth  the  sex  of  the  negroes  or  their 
names,  or  the  names  of  their  owners. 
The  City  Council  v.  Seeba,  4  Strobh.  319. 

764.  Where  the  offence  is  created  by 
statute,  or  the  statute  declares  a  Com- 
mon Law  offence,  committed  under  pe- 
culiar circumstances,  not  necessarily 
embraced  in  the  original  offence,  pun- 
ishable in  a  different  manner  from  what 
it  would  be  punished  in  the  absence  of 
such  circumstances,  or  where  the  na- 
ture of  the  Common  Law  offence  is 
changed  by  statute  from  a  lower  to  $ 
higher  grade,  as  where  a  misdemeanor 
is  declared  a  felony;  the  indictment 
must  be  drawn  in  reference  to  the  pro- 
visions of  the  statute,  and  conclude 
contra  formam  statu  ti ;  but  where  the 
statute  is  only  declaratory  of  what  was 
previously  an  offence  at  Common  Law, 
without  adding  to  or  altering  the 
punishment,  the  indictment  need  not 
conclude  contra  formam,  &c.  People  v. 
Enoch,  13  Wend.  159. 

765.  Where  there  is  a  misrecital  of  a 
public  act  which  need  not  be  set  out, 
and  the  indictment  would  be  good  with- 
out it,  if  the  indictment  conclude  con- 
trary to  the  form  of  the  act  in  such  case 
made  and  provided,  the  recital  may  be 
rejected  as  surplusage ;  but  otherwise 
if  the  act  be  referred  to  in  the  con 
elusion  as  the  said  statute.  State  v. 
Fearson,  2  Md.  310. 

766.  If  this  indictment  had  specifi- 
cally referred  to  the  act  of  18 It,  re- 
citing the  first  section  correctly  but 
misreciting  the  seventh,  the  general 
conclusion,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, would  have  cured  the  defect.  lb. 

761.  The  act  of  1817,  ch.  227,  is  not 
a  private  statute,  but  a  public,  local 
law,  relating  to  the  administration  of 
justice  in  three  of  the  counties  of  the 
State,  and  need  not  be  recited  at  length 
in  an  indictment.    lb. 

768.  If  an  indictment  for  a  statutory 
offence  charges  all  the  facts  which  the 
statute  requires  to  constitute  the  of- 
fence, this,  as  a  general  rule,  is  held  to 


be  sufficient      People  v.    Stockham,  1 
Parker's  Crim.  R.  424. 

769.  Where  an  indictment  alleged 
that  the  defendant  administer  to  one  A. 
D.,  a  pregnant  woman,  a  certain  medi- 
cine and  drug,  and  used  and  employed 
upon  her  body  a  certain  instrument, 
with  intent  to  procure  the  miscarriage 
of  the  said  A.  D.,  contra  formam  stat- 
uti,  Ac,  it  was  held  that  the  facts 
were  sufficient  to  constitute  a  misde- 
meanor, under  the  act  of  May  13,  1845, 
to  prevent  the  procurement  of  abortion. 
lb. 

770.  As  a  general  rule,  it  is  suffi- 
cient in  an  indictment,  to  state  an  of- 
fence in  the  words  of  the  statute  which 
creates  it.  The  State  v.  James,  3  Strob- 
hart's  R.  269;  State  v.  Mitchell,  6  Mo. 
147;  State  v.  Click,  2  Ala.  26  ;  State  v. 
Hunter,  8  Blackf.  212;  Buckley  v. 
State,  2  Iowa  162  ;  State  v.  Hereford, 
13  Mo.  3  •  Simmon  v.  Slate,  12  Miss. 
268  ;  Stale  v.  Noel,  5  Blackf.  548; 
Howell  v.  Com.,  6  Gratt.  664;  State. v. 
Brougham,  3  Blackf.  307;  State  v.  O- 
Bannan,  1  Bailey  144;  State  v.  Cosados, 
1  Nott  &  McC.  91;  Hamilton  v.  Com., 
3  Penn.  142  ;  State  v.  Foster,  3  Mc- 
Cord  442;  State  v.  Fleetwood,  16 
Mason  448  ;  Com.  v.  Tuck,  20  Pick.  356; 
Hampton's  case,  3  Gratt.  590  ;  contra, 
State  v.  BacheUer,  2  Gallis  15  ;  State 
v.  Little,  1  Vermont  331,  where  it  was 
held  the  exact  words  of  the  statute 
need  not  be  used. 

771.  Where  the  offence  is  charged  in 
the  indictment  substantially  and  suffi- 
ciently pursuant  to  the  statute,  it  will 
be  held  good,  provided  words  agreeing 
in  sense  are  used,  instead  of  those  in 
the  statute.  the  State  v.  ViU,  2 
Brevard  262. 

772.  It  is  a  well-settled  rule,  that 
indictments  upon  statutes,  particularly 
of  a  highly  penal  character,  must  state 
all  the  circumstances  which  constitute 
the  definition  of  the  offence  in  the  act, 
so  as  to  bring  the  defendant  judicially 
within  it ;  they  must  also  be  clear  and 
certain  to  every  intent,  and  pursue  the 
precise  and  technical  language  em- 
ployed in  the  statute  in  the  descrip- 
tion of  the  offence.  Ike  v.  the  State, 
23  Miss.  525. 

773.  It  is  not  necessary  in  an  indict- 
ment for  selling  liquor    to  slaves,  to 
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set  forth  the  names  of  the  owners  of  | 
the  slaves  mentioned  in  said  indict- 
ment.     The  Commonwealth  v.  Smith,  1 
Gratt.  553. 

774.  Where  an  indictment  is  founded 
on  a  statute,  it  must  allege  that  the 
offence  was  committed  againBt  the 
statute,  or  it  will  be  defective.  Mc- 
Cullough  v.  Commonwealth,  Hardin  95. 

775.  Where  a  statute,  creating  an 
offence,  describes  its  ingredients,  an 
indictment  under  it  must  conform  to 
the  description  thus  given.  Eubanks 
v.  the  State,  17  Ala.  181. 

776.  The  general  rule  is,  that  when 
the  exceptions  are  contained  in  the 
enacting  clause,  the  indictment  must 
negative  them,  and  state  that  the  re- 
spondent does  not  come  within  them  ; 
but  when  they  are*  contained  in  a  sep- 
arate section,  quere, — whether  the  re- 
spondent must  show  in  defence  that 
he  comes  within  them.  State  v.  Palmer, 
18  Vermont  R.  570 ;  vide  State  v. 
Keen,  34  Maine  500  ;  Reynolds  v.  State, 
2  Nott  &  McCord  365  ;  State  v.  Rice, 
12  Gill  &  John.  260. 

777.  Where  an  offence  is  created  by 
statute,  and  there  is  an  exception  in 
the  enacting  clause,  the  indictment 
must  negative  the  exception.  But  if 
there  be  a  proviso,  which  furnishes 
matter  of  excuse  for  the  defendant,  it 
need  not  be  negatived  in  the  indict- 
ment,* but  he  must  plead  it.  State  v. 
Godfrey,  24  Maine  232. 

778.  Where  a  statute  contains  pro- 
visos and  exceptions  in  distinct  clauses, 
it  is  not  necessary  to  state  in  the  indict- 
ment that  the  defendant  does  not  come 
within  the  exceptions,  or  to  negative 
the  provisos  it  contains.  Britton  v.  tte 
State,  5  Eng.  299. 

779.  But  on  the  contrary,  if  the  ex- 
ceptions themselves  are  stated  in  the 
enacting  clause,  it  will  be  necessary 
to  negative  them,  in  order  that  the  de- 
scription of  the  crime  may  in  all  re- 
spects correspond  with  the  statute, 
lb. ;  vide  Metzker's  case,  14  Illinois  101 ; 
Bouser  v.  State,  1  Smith  408;  Elkinsy. 
State,  13  Geo.  435  ;  Commonwealth  v. 
Hill,  5  Gratt.  682. 

780.  While  all  the  exceptions  in  the 
enacting  clause  are  required  to  be 
negatived,  it  is  immaterial  what  pre- 
cise words  are  used,  if  they  clearly 


and  explicitly  accomplish  that  purpose. 
State  v.  Keen,  34  Maine  500. 

781.  It  is  a  well-established  princi- 
ple of  criminal  pleading,  that  where  a 
generic  term  is  used  in  a  statute 
creating  an  offence,  in  connection  with 
words  more  precise  and  definite  in  their 
meaning,  the  indictment  must  charge 
the  offence  in  the  particular  words  used 
in  the  statute.  The  State  v.  Raiford, 
7  Porter  101. 

782.  Where  an  indictment  charges 
the  stealing  of  a  horse,  and  the  proof 
was  it  was  a  gelding,  on  the  principle 
above  stated  the  Court  determined  that 
the  prosecution  could  not  be  maintained. 
lb. 

783.  The  general  rule  is  that  the 
•charge  must  be  laid  in  the  indictment 
so  as  to  bring  the  case  within  the  de- 
scription of  the  offence  as  given  in  the 
statute,  alleging  distinctly  all  the  es- 
sential requisites  that  constitute  it. 
Nothing  is  to  be  left  to  implication  or 
intendment.  State  v.  Eldrtdge,  7  Eng. 
608. 

784.  Generally  speaking,  it  is  suffi- 
cient to  pursue  the  words  of  the  act, 
but  if  in  pursuing  them  there  should 
be  any  ambiguity,  or  uncertainty  in 
charging  the  offence,  the  pleader 
should  regard  the  substance  and  legal 
effect,  of  the  enactment    lb. 

785.  And  when  the  words  or  terms 
of  art  are  used  in  the  description  that 
have  technical  meaning  at  Common 
Law,  these  should  be  followed ;  being 
the  only  terms  to  express,  in  apt  and 
legal  language,  the  nature  and  charac- 
ter of  the  crime,    lb. 

786.  In  all  cases  of  felonies  at  Com- 
mon Law,  and  some  also  by  statute, 
the  felonious  intent  is  deemed  an  es- 
sential ingredient  in  constituting  the 
offence,  and  hence  the  indictment  will 
be  defective,  even  after  verdict*  unless 
the  intent  is  averred,    lb. 

787.  Where  the  indictment  concludes 
by  alleging  that  the  offence  was 
"  against  the  form  of  the  statute"  and 
not  "  statutes"  in  such  case  made  and 
provided,  it  has  been  decided,  that 
under  such  an  indictment,  an  offence 
may  be  proved,  and  the  indictment  sus- 
tained, although  the  offence  may  be  the 
creation  of  a  number  of  statutes.  Slate 
v.  Wilbor,  1  Rhode  Island  199. 
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788.  If  the  indictment  charges  the 
offence  in  the  language  of  the  code 
creating  it,  or  bo  plainly  and  distinctly 
that  the  jury  can  clearly  understand 
its  nature,  the  Court  will  hold  it  suf- 
ficient.    Cook  v.  State,  11  Ga.  53. 

789.  Where  an  indictment  charged 
the  offence  to  have  been  committed  on 
a  day  certain,  to  wit :  the  1st  day  of 
May,  1851,  it  proceeds  to  say,  and  on 
other  divers  days  and  times,  before  and 
after  that  day ;  held  that  the  words 
"  divers  other  days w  may  be  rejected 
as  surplusage,  a  day  certain  having 
been  charged,    lb. 

790.  Any  day  previous  to  the  finding 
of  the  indictment  will  do,  except  when 
time  enters  into  the  nature  of  the  of- 
fence ;  and  the  offence  may  be  proven 
on  any  day  within  the  period  of  limita- 
tions, dating  back  from  the  finding  of 
the  bill.    lb. 

791.  Where  there  is  but  one  statute, 
•  an  indictment  which  concludes  against 

the  form  of  the  statutes,  is  bad,  and 
after  conviction,  judgment  will  be  ar- 
rested. State  v.  Sandy,  3  Iredell's  R. 
570  ;  contra,  Toicnley  v.  State,  3  Har- 
rison 311. 

792.  Where  there  are  more  than  one 
statute,  a  conclusion  against  the  form  of 
the  statute,  is  also  bad.  lb.  Vide  State 
v.  Hunter,  8  Blackf.  212  ;  Teds  v.  State, 
8  Blackf.  303. 

793.  A  conclusion  against  the  form 
of  the  statute  (in  the  singular),  is  suf- 
ficient in  all  cases  where  the  offence  is 
distinctly  within  more  than  one  inde- 
pendent statute.  U.  States  v.  Gibert, 
2  Sumner  19. 

794.  Where  there  are  two  statutes, 
the  first  creating  a  a  offence  and  affix- 
ing a  penalty  therefor,  and  the  second, 
subsequently  passed,  affixing  an  addi- 
tional penalty  to  that  of  the  first ;  held 
that  the  indictment  might  conclude  in 
such  case,  contra  formam  statuti  But- 
man's  case,  8  Greenleaf  113. 

795.  If  an  offence  was  punishable  by 
a  single  statute  only,  ana  the  conclu- 
sion (of  the  indictment)  was  against 
the  form  of  the  statutes  (in  the  plural), 
it  would,  in  point  of  law,  be  a  good 
conclusion.  Carter  v.  State,  2  Carter 
617. 

796.  It  is  settled  law,  that  when  an  of- 
fence is  created  by  one  statute,  and  a 


penalty  for  its  violation  is  affixed  by 
another,  an  indictment  for  a  commis- 
sion of  the  offence  prohibited,  must 
conclude  against  the  form  of  the  stat- 
utes.    State  v.  Moses,  7  Blackf.  244. 

797.  Where  an  offence  is  entirely 
created  by  statute,  the  indictment 
ought  to  conclude  contra  formam  stat- 
uti.    Fuller  v.  State,  1  Blackf.  63. 


III.  Sufficiency  op  Indictment— Misno- 
mer and  Name. 

798.  It  is  a  well-established  princi- 
ple, that  if  all  the  facts  alleged  in  an 
indictment  may  be  true,  and  yet  con- 
stitute no  offence,  the  indictment  is  in- 
sufficient ;  a  verdict  does  nothing  more 
than  to  verify  the  facts  charged  ;  and  if 
these  do  not  show  the  party  guilty,  he 
cannot  be  considered  as  having  vio- 
lated the  law.  State  v.  Godfrey,  24 
Maine  232. 

799.  The  legal  sufficiency  of  an  in- 
dictment cannot  be  contested  upon  de- 
murrer to  the  scire  facias  issued  on  a 
forfeited  recognizance  :  but  the  defend- 
ant should  appear  and  answer  to  the 
indictment  itself.  State  v.  Weaver,  18 
Ala.  293. 

800.  An  indictment  found  by  a  grand 
jury  composed  of  leBS  than  fifteen  per- 
sons, having  the  qualifications  required 
by  the  statute,  is  not  sufficient  to  put 
the  accused  upon  trial ;  and  a  plea  to 
the  indictment  that  one  of  the  grand 
jurors  had  not  the  requisite  statutory 
qualifications,  is  a  good  plea  in  bar. 
Doyle  v.  State,  17  Ohio  222. 

801.  Where  the  sufficiency  of  an  in- 
dictment is  not  involved  in  some  decis- 
ion made,  or  opinion  advanced  at  the 
trial,  the  only  way  of  reaching  a  de- 
fect in  the  indictment,  is  by  a  motion 
in  arrest  of  judgment,  or  by  a  writ  of 
error  brought  on  the  record  of  judg- 
ment itself.  People  v.  Stockham,  1 
Park.  Crim.  R.  424. 

802.  Where  the  name  of  Hutson  is 
used  for  the  name  of  Herdson  in  an 
indictment,  it  is  not  a  misnomer.  State 
v.  Hutson,  15  Mo.  512. 

803.  A  misnomer  is  only  matter  of 
abatement,  and  it  is  not  a  good  cause 
for  arrest  of  judgment,  even  in  crim- 
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inal   prosecutions.     Com.  v.   Dedham, 
16  Mass.  141. 

804.  After  a  prisoner  has  pleaded 
not  guilty,  he  may  not  avail  himself  of 
a  misnomer  in  the  indictment,  either  on 
his  trial  or  in  arrest  of  judgment,  or 
on  motion  for  a  new  trial.  State  v. 
Thompson,  Cheeves  31. 

805.  Where  a  plea  of  not  guilty  has 
been  put  in,  a  defendant  cannot  avail 
himself  of  the  fact  that  the  defendant 
has  been  indicted  by  a  wrong  name. 
People  v.  Smith,  1  Park.Crim.  329. 

806.  Where  the  indictment  was  laid 
against  Donald,  and  the  prisoner's  true 
name  was  Donnel ;  held  that  judgment 
could  not  be  rendered  against  Donnel. 
Donnel  v.  U.  States,  1  Morris  141. 

807.  If  an  indictment  makes  refer- 
ence to  third  persons,  their  names  should 
be  given ;  or  if  their  names  are  un- 
known, that  fact  should  be  alleged. 
State  v.  Irvin,  5  Blackf.  343. 

808.  If  a  person's  surname  is  usu- 
ally written  with  an  abbreviation,  and 
there  is  a  prefix  to  the  surname,  a  name 
so  written  in  an  indictment  will  be  suf- 
ficient   State  v.  Kean,  10  N.  Hamp.  347. 

809.  In  Tennessee,  an  indictment 
for  malicious  mischief  must  allege  the 
name  of  the  owner,  and  a  mistake  in 
that  would  be  fatal.  Haworth  v.  State, 
Peck  89. 

810.  The  law  knows  only  of  one 
Christian  name,  and  the  middle  letter 
forms  no  part  of  it ;  so  that  its  inser- 
tion or  omission  makes  no  difference, 
and  may  be  disregarded.  Edmundson 
v.  State,  17  Ala.  179. 

811.  Where  an  indictment  was  found 
against  the  inhabitants  of  a  certain 
town  for  neglecting  to  repair  a  certain 
bridge  within  their  town,  and  the  leg- 
islature, while  the  indictment  was  pend- 
ing, changed  the  name  of  the  town,  it 
was  held,  on  a  motion  to  quash  the 
indictment,  that  the  change  of  the  name 
of  the  town  was  no  occasion  for  quash- 
ing the  indictment.  Com.  v.  the  inhab- 
itants of  Phillipshurg,  10  Mass.  78. 

812.  Junior  is  no  part  of  the  name. 
Com.  v.  Perkins,  1  Pick.  388. 

813.  The  addition  of  junior  to  the 
defendant's  name,  when  he  has  no  such 
addition,  is  not  considered  such  a  de- 
fect as  to  defeat  the  indictment  for  that 
reason,  lb. 


814.  The  law  does  not  consider  the 
middle  name  of  a  person  as  any  part 
of  his  Christian  name.  State  v.  Martin, 
10  Mo.  391. 

815.  It  is  necessary  that  the  name 
of  the  person  assaulted  be  proved  as 
laid  in  the  indictment ;  otherwise  the 
variance  is  fatal ;  and  the  name  in  the 
indictment  must  be  idem  sonans  with 
the  true  name  ;  but  the  prosecutor  is 
not  to  be  held,  as  to  names,  to  the  cor- 
rect orthography.  Haney  v.  State,  5 
Ark.  72. 

816.  Where  a  person  by  the  name  of 
T.  H.  P.  was  indicted  by  the  name  of 
T.  P.,  Junior,  it  was  held  that  the  in- 
dictment must  give  the  prisoner  his 
right  Christian  name.  Com.  v.  Perkins, 
1  Pick.  388. 


IV.  Caption. 

817.  The  record  or  caption  of  the 
indictment  must  state  by  what  judge, 
and  at  what  place  in  the  county  the 
court  was  holden  at  which  the  indict- 
ment was  found,  and  by  what  jurors  it 
was  returned.  Thomas  v.  the  State,  5 
Howard's  R.  31  ;  Joseph  v.  the  State,  5 
Howard  20. 

818.  It  is  necessary  to  set  out  in  the 
caption  of  an  indictment  distinctly  the 
court  wherein  the  indictment  was 
found,  who  the  jurors  were,  and  the 
place  and  time  when  it  was  presented. 
State  v.  Williams,  2  McCord  301. 

819.  If  the  dates  in  the  caption  of  an 
indictment  are  made  in  Arabic  figures, 
it  will  not  be  a  valid  objection  to  the 
indictment.     State  v.  Smith,  Peck  165. 

820.  It  is  necessary  that  the  caption 
of  an  indictment  should  indicate  the 
county  in  which  the  court  is  held,  and 
it  should  also  show  that  the  grand  jury 
had  been  sworn.  State  v.  Fields,  Peck 
140. 

821.  Whatever  belongs  to  the  caption 
of  the  indictment,  if  inserted  in  the  body 
of  the  indictment,  may  be  rejected  as 
surplusage.    Rose  v.  State,  Minor  28. 

822.  It  is  not  necessary  to  set  forth, 
in  the  caption  of  an  indictment  by  whom, 
and  by  what  authority  the  persons 
sworn,  affirmed,  and  charged  as  mem- 
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bers  of  the  grand  jury,  were  summoned. 
State  v.  Price,  6  Halst.  203. 

823.  It  is  not  necessary  that  the 
caption  to  an  indictment  should  set  out 
the  specific  qualifications  of  the  grand 
jurors.  It  is  sufficient  if  it  describe 
them  as  good  and  lawful  men.    lb. 

824.  A  caption  stating,  "that  at  a 
court,  Ac,  held  before,  Ac,  at,  &c,  on, 
&c,  by  the  oaths  and  affirmations  of  A. 
B.,  &c,  &c,  good  and  lawful  men, 
sworn,  and  affirmed,  and  charged,  to 
inquire,  it  is  presented."  Omitting 
41  men  and  there,"  sworn,  &c,  is  suffi- 
cient,   lb. 

825.  A  caption  stating  that,  "  at  a 
*  Court  of  Oyer  and  Terminer  and  gene- 
ral jail  delivery,  held  the  fourth 
Tuesday  in  May,  1827,  before  the  Hon. 
6.  H.  Ford,  one  of  the  justices,  &c,  and 
J.  6.,  Ac,  their  fellows,  it  is  presented," 
sufficiently  indicates  the  Court  to  whom 
the  grand  jury  made  their  presentment. 
lb. 

826.  One  count  in  an  indictment  may 
be  stricken  out  without  affecting  the 
caption  of  the  indictment.  Duncan  v. 
People,  1  Scam.  456. 

827.  A  caption  to  an  indictment  as, 
"  Virginia,  Prince  William  County,  to 
wit,"  omitting  the  usual  form  of  "  the 
Superior  Court  of  Law  for  the  county  of 
Prince  William,"  will  be  deemed  suffi- 
cient. Burgeu  v.  Com.,  2  Virg.  Cas. 
483. 

828.  Where  the  Court  acts  under  a 
special  commission,  then  a  caption  to 
to  an  indictment  cannot  be  dispensed 
with ;  but  where  the  authority  by 
which  the  Court  sits  is  a  public  law, 
then  it  is  the  duty  of  every  one  to  take 
notice  of  it.  State  v.  Warden,  2  Tay- 
lor 163. 

829.  The  caption  of  the  indictment 
need  not  set  forth  the  title  of  the  court 
It  is  sufficient  if  the  county  is  contained 
in  the  caption.  Taylor  v.  Com.,  2  Virg. 
Cas.  940. 

830.  Where  the  caption  was  endorsed 
on  an  indictment  thus,  "  State  of  North 
Carolina,  Franklin  County,  March  ses- 
sions ;  *  held  that  the  Court  before 
which  it  was  presented  was  sufficiently 
described.  State  v.  Jeffreys,  C.  &  N. 
364. 

831.  It  should  appear  with  reason- 
able certainty,  in  the  caption  of  an  in- 


dictment,  that  the  grand  jurors  im- 
panelled and  sworn  to  inquire  of,  and 
presentment  make,  of  the  guilt  or 
innocence  of  the  party,  were  of  the 
proper  county.  Cornelius  v.  the  State, 
23  Miss.  782. 

832.  Where  the  caption  of  an  indict- 
ment was  in  the  following  words,  to 
wit :  "  The  grand  jurors  of  the  State  of 
Mississippi,  impanelled  and  sworn  in 
and  for  the  county  of  Warren,"  Ac.  ; 
held  to  be  sufficient.     lb. 

833.  Where  the  indictment  com- 
mences with  the  Commonwealth  of 
Kentucky,  proceeds  in  the  caption  in 
the  name  and  by  the  authority  of  the 
Commonwealth  of  Kentucky,  and  con- 
cludes against  the  peace  and  dignity 
of  the  Commonwealth,  it  will  be  held 
good.  Commonwealth  v.  Young,  7 
Monr.  1. 

834.  The  insertion  of  the  words 
contra  formam  statuti  (or  what  is 
tantamount  in  English),  in  indictments 
for  forcible  entry,  Ac,  is  not  error, 
where  there  is  no  statute,  and  the  of- 
fence charged  is  indictable  at  Common 
Law  ;  these  words  will  be  rejected  as 
surplusage.  If  a  caption  says,  "the 
foregoing  bills  of  indictment  are  true 
bills,"  without  it  appearing  on  the  record 
that  the  bill  set  out  was  one  of  them, 
the  omission  is  fatal.  Cruiser  v.  the 
Slate,  3  Harrison  206. 

835.  Where  the  caption  of  the  indict- 
ment represents  the  grand  jurors  to  be 
"  good  and  lawful  men,?  this  general  rep- 
resentation of  the  qualifications  of  grand 
jurors  has  always  been  held  to  be  suffi- 
cient, even  whenthe  record  comes  from  a 
Court  of  special  and  limited  jurisdiction. 
If  it  comes  from  a  superior  Court  even, 
the  omission  of  these  words  is  not  fatal, 
beqause  all  men  shall  be  presumed  to  be 
"  good  and  lawful "  until  the  contrary 
appears.  Beauehamp  v.  the  State,  6 
Blackf.  299. 

836.  In  the  State  of  Indiana,  where 
the  caption  of  an  indictment  from  the 
Circuit  Court  represented  the  grand 
jurv  that  found  the  bill  to  be  "  good 
and  lawful  men  ; "  held  that  this  was 
a  sufficient  description  of  the  qualifica- 
tions of  the  jurors.    lb. 

837.  The  caption  is  no  part  of  the 
indictment  itself,  being  only  the  style 
or  preamble,  and  it  may  be  amended, 
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on  motion,  bo  as  to  make  it  agree  with 
the  original  record,  at  any  time  during 
the  term  at  which  it  is  found  ;  therefore 
a  material  error  in  the  caption  is  not 
a  fatal  objection  in  arrest  of  judgment. 
The  State  v.  Creight,  1  Brev.  169. 

838.  It  should  appear  with  reason- 
able certainty  in  the  caption  of  the 
indictment,  that  the  grand  jurors  im- 
panelled and  sworn  to  inquire  of, 
and  presentment  make,  of  the  guilt  or 
innocence  of  the  party  charged,  were  of 
the  proper  county  ;  and  if  it  does  not, 
it  will  be  a  fatal  defect.  Byrd  v.  the 
State,  1  How.  163. 

839.  And  where  the  caption  of  the 
indictment  was  in  the  following  words, 
to  wit :  the  grand  jurors  of  the  State 
of  Mississippi,  impanelled  and  sworn 
in  and  for  the  County  of  Warren,  &c; 
it  was  held  good.    lb. 

840.  The  venire  of  the  grand  jury, 
as  well  as  the  names  of  the  grand 
jurors,  constitute  a  part  of  the  caption, 
and  need  not  be  introduced  in  the  in- 
dictment. The  State  v.  Murphy,  9 
Porter  487. 

841.  The  day  when  the  offence  was 
committed  may  be  rendered  certain  by 
reference  to  the  year  stated  in  the 
caption  to  the  indictment.  Jacobs  v. 
the  Commonwealth,  5  Serg.  &  Rawle 
315. 

842.  When  the  county  is  mentioned 
in  the  caption,  the  last  words,  "  then 
and  there,"  in  the  bo^y  of  the  indict- 
ment, will  be  understood  as  referring  to 
that  county.  State  v.  Bell,  3  Iredell 
506. 

843.  The  caption  forms  no  part  of 
the  indictment.  Kirk  v.  the  State,  6 
Mo.  469. 

844.  The  omission  to  state  in  the 
caption  in  what  Court,  or  at  what  term 
of  the  Court  the  bill  was  found,  is  im- 
material,   lb. 

845.  If  the  caption  to  an  indictment 
state  the  grand  jurors  to  be  "  good  and 
lawful  men,"  it  is  sufficient,  without 
alleging  they  are  freeholders  or  house- 
holders. Bonds  v.  State,  1  Mart.  & 
Yerg.  143. 

846.  The  caption  of  an  indictment 
may,  by  leave  of  the  Court,  be  amend 
ed  by  the  prosecuting  attorney.  Moody 
v.  State,  7  Blackf.  424. 

847.  It  is  sufficient  that  the  caption 


of  an  indictment  state  that  the  grand 
jurors  were  good  and  lawful  men  ;  if 
they  be  such,  they  must  be  freeholders 
and  householders.  Cornwell  v.  the  State, 
1  Mart.  &  Yerg.  147. 

848.  The  principal  object  of  the  cap- 
tion is  to  show  that  the  indictment  was 
found  in  a  Court  of  competent  jurisdic- 
tion ;  and  where  the  caption  states 
that  the  grand  jury  impanelled  and 
sworn  at  the  Circuit  Court  of,  &c, 
at  its  September  term,  held,  Ac,  found 
the  indictment.  This  is  equivalent  to 
saying  the  jury  was  impanelled,  Ac., 
in  open  court ;  and  as  the  Circuit  Court 
possesses  extensive  and  general  crimi- 
nal jurisdiction,  it  was  not  necessary 
to  specify  the  qualifications  of  the 
jurors,  or  to  allege  that  they  were  good 
and  lawful  men.  Weinzorpjlin  v.  State, 
7  Blackf.  186. 

849.  If  the  caption  to  an  indictment 
shows  that  the  Court  was  open,  as  the 
law  directs,  on  the  first  day  of  the  term, 
by  the  clerk,  and  adjourned  by  him 
from  day  to  day  until  the  judge  appears 
in  Court,  the  presumption  will  be  that 
the  Court  was  held  on  each  day,  at 
such  place  and  time  as  the  law  pre- 
scribes.    Smith  v.  State,  9  Humph.  9. 

850.  As  to  the  caption  of  an  indict- 
ment, showing  that  the  grand  jurors 
are  good  and  lawful  men  of  the  county, 
&c.     Cornelius  v.  State,  7  Eng.  782. 

851.  It  is  correct  in  the  caption  of  an 
indictment  to  style  the  Court  of  Oyer 
and  Terminer,  "  the  Court  of  Oyer  and 
Terminer,  and  general  jail  delivery  in 
and  for  the  county  of  M.,"  without  say- 
ing "of  the  State  of  New  Jersey." 
Berrian  v.  the  State,  2  Zabris.  R.  9. 

852.  Where  the  caption  to  an  in- 
dictment describes  the  Court  and  tho 
term  at  which  it  was  returned,  and 
says  that  it  was  found  by  "the  grand 
jurors  of  the  Commonwealth,  on  their 
oath,"  it  is  matter  of  record  who  the 
grand  jurors  are,  and  who  is  their  fore- 
man, and  that  they  were  sworn  and 
qualified,  according  to  law  ;  to  all  of 
them  the  same  oath  was  administered, 
and  therefore  it  is  said  properly  that 
the  presentment  was  made  on  their 
oath.  Commonwealth  v.  Johnson,  Ilia- 
Cher's  Crim.  Cas.  284. 

853.  The  caption  of  an  indictment  is 
that  entry  of  record  showing  when  and 
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where  the  Court  is  held,  who  presided 
as  judge,  the  .venire,  and  who  were 
summoned  and  sworn  as  grand  jurors  ; 
and  this  caption  is  a  part  of  every  in- 
dictment, and  need  not  be  repeated  in 
any  part  of  it.  Reeves  v.  the  State,  20 
Ala.  33. 

854.  The  caption  of  an  indictment 
need  not  state  the  qualifications  of  the 
grand  jurors,  nor  recite  the  facts  which 
give  the  Court  in  which  it  is  found 
jurisdiction,  where  such  Court  is  in- 
vested with  general  criminal  jurisdic- 
tion. The  Stale  v.  McCarty,  2  Chand. 
.  (Wis.)  199. 


T.  Verdict  on  the  Trial  of  Indict- 
ments. 

855.  At  Common  Law,  the  defects  of 
some  of  the  counts  in  an  indictment, 
did  not  affect  the  validity  of  the  re- 
mainder, but  judgment  might  be  given 
against  the  defendant  upon  those  which 
are  valid  ;  though  in  a  civil  action  a 
different  rule  prevailed,  and  if  one 
count  in  the  declaration  was  bad,  and 
the  jury  found  a  general  verdict,  the 
judgment  had  to  be  arrested.  In  con- 
formity with  this  doctrine  of  the  Com- 
mon Law,  it  was  held  in  the  State  of 
New  York,  in  the  case  of  the  People  v. 
AJcoU  (2  John's.  Cas.  311),  that  if  one, 
count  of  an  indictment  be  good,  al- 
though the  others  may  be  defective,  it 
will  be  sufficient  to  support  a  general 
verdict  of  guilty.  Parker  v.  Common- 
wealth,  8  Monr!  30. 

85G.  Where  there  is  a  general  ver- 
dict on  an  indictment  which  contains 
good  and  bad  counts,  the  finding  of  the 
jury  will  be  referred  to  the  good  counts, 
and  the  judgment  of  the  Court  there- 
upon sustained.  SJtaw  v.  the  State, 
18  Ala.  541  ;  Brown  v.  State,  5  Eng. 
607  ;  Turk  v.  State,  7  Ohio  (Part  2), 
240  ;  State  v.  Jennings,  18  Mo.  435  ; 
Curtis  v.  People,  Breese  197 ;  Harris 
v.  Purdy,  1  Stewart  231. 

857.  It  is  well  settled  in  the  State  of 
Mississippi,  that  in  prosecutions  for 
misdemeanors,  where  there  is  a  gene- 
ral verdict  of  guilty,  and  there  is  any 
good  count  in  the  indictment,  it  will 
be  referred    to    that  and   supported. 


Wash  v.  State,  14  Smedes  &  Marsh. 
120. 

858.  And  there  is  no  good  reason 
why  the  same  principle  should  not  be 
sanctioned  as  well  in  capital  cases  as 
in  prosecutions  for  misdemeanors,    lb. 

859.  Where  the  offence  charged  in 
an  indictment  containing  several  counts 
were  all  of  the  same  nature, founded  on 
the  same  section  of  the  statute,  and 
upon  which  the  same  judgment  could 
have  been  rendered  if  the  evidence 
sustained  any  of  the  counts,  the  jury 
had  a  right  to  find  a  general  verdict,  as 
there  was  no  misjoinder.  Frasierv. 
State,  5  Mo.  536. 

860.  By  statute  in  Mississippi,  it  is 
provided  "  that  upon  an  indictment  for 
an  offence  consisting  of  different  de- 
grees, the  jury  may  find  the  defendant 
not  guilty  of  the  offence  charged,  but 
guilty  of  an  inferior  degree  of  such  of- 
fence, and  such  conviction  shall  be  a 
bar  to  any  other  indictment  for  any 
other  degree  of  the  same  offence."  Brant- 
ly  v.  State,  13  Smedes  &  Marsh.  468. 

861.  Where  there  are  two  counts  in 
an  indictment,  and  one  defective,  a 
general  verdict  may  be  rendered  on 
that  count  upon  which  the  prisoner 
could  be  tried,  and  where  the  jury  in 
returning  their  verdict,  write  "  account" 
instead  of  "  count,"  the  Court  may  cor- 
rect this  mistake  in  orthography.  Rob- 
erts v.  the  State,  14  Ga.  8. 

862.  Where  the  jury,  on  the  trial  of 
an  indictment,  returned  a  written  ver- 
dict of  guilty,  which  was  not  signed, 
and  the  verdict  was  then  read  in  their 
hearing  and  recorded,  and  the  pris- 
oner's counsel  declined  to  poll  the  jury; 
it  was  held  that  this  irregularity  was 
not  a  ground  for  setting  aside  the  ver- 
dict,    lb. 

863.  Where  a  verdict  in  a  criminal 
case  is  appropriate  to  one  or  more 
good  counts  in  an  indictment,  and  can 
be  considered  to  have  been  passed 
upon  and  disposed  of  the  others,  the 
good  counts  are  established  ;  and  held 
that  the  verdict  will  stand,  notwith- 
standing there  may  be  bad  counts  in 
the  indictment ;  but  if  it  appear  that 
some  of  the  counts  are  undisposed  of 
by  the  verdict,  the  judgment  rendered 
on  such  verdict  will  be  reversed.  Baron 
v.  the  People,  1  Parker's  Crim.  Rep.  246. 
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864.  It  is  not  error  to  poll  the  jury, 
and  when  each  juror  agrees  to  the 
same  verdict,  to  enter  it  as  the  verdict 
of  the  whole  jury.  The  State  v.  John, 
a  slave,  8  Iredell's  R.  330. 

865.  It  cannot  be  material  of  what 
part  of  the  indictment  the  defendant  is 
found  not  guilty,  if  the  charge  of  which 
he  is  convicted  contains  in  itself  a  full 
and  specific  offence.  Durham  v.  State, 
1  Blackf  33. 

866.  If  one  person  be  charged  as 
principal  and  another  as  accessory, 
the  indictment  will  be  supported  if  the 
jury  find  either  guilty  as  principal,  and 
the  other  as  accessory.  State  v.  Main, 
Coxe  453. 

867.  A  judgment  on  a  verdict  of 
guilty  in  an  indictment  should  be  cer- 
tain and  final,  and  subject  to  no  future 
decision,  nor  dependent  on  any  contin- 
gency.   Morris  v.  State,  1  Blackf.  31. 

868.  Where  an  indictment  contains 
a  count  for  a  riot  and  assault,  and  the 
grand  jury  find  "  A.  guilty  of  a  riot ;" 
held  to  be  only  a  partial  finding  of  that 
count,  and  therefore  bad.  State  v. 
Creighton,  1  Nott  &  McCord  256. 

869.  Where  the  jury  find  an  informal 
verdict  on  an  indictment,  the  jury  may, 
on  the  motion  of  the  attorney  for  the 
prosecution,  with  the  consent  of  the 
Court,  alter  it,  in  such  manner  as  to 
give  it  the  form  of  a  general  verdict  of 
guilty.  Mc  Gregg  v.  State,  4  Blackf. 
101. 

870.  If  the  jury  do  not  pass  upon  one 
of  the  counts  in  an  indictment,  the 
Court  may  allow  a  discontinuance  of 
such  count.  Z7.  States  v.  Keen,  1  Mc- 
Lean 429. 

871.  The  rule  in  criminal  cases,  that 
a  general  verdict  of  guilty  is  good  on 
an  indictment  that  contains  several 
counts,  some  good  and  some  bad,  does 
not  apply  in  Virginia  in  cases  of  peni- 
tentiary crimes,  in  which  the  jury  are 
to  fix  the  term  of  imprisonment,  be- 
cause the  evidence  on  the  bad  counts 
may  have  a  tendency  to  aggravate  the 
punishment  fixed  by  the  verdict.  Mow- 
bray's case,  11  Leigh  643. 

872.  Where  there  are  three  counts 
in  an  indictment,  and  the  prisoner  is 
convicted  on  the  second,  and  there  is 
no  finding  as  to  the  first  and  third,  the 
verdict  ought  to  stand,  and  judgment 


to  be  entered  on  it ;  and  a  judgment  of 
acquittal  as  to  the  other  two,  notwith- 
standing the  conviction  on  the  second 
count.  Commonwealth  v .  Bennett,  2  Virg. 
Cas.  235. 

873.  Where  a  general  verdict  of 
guilty  is  rendered  on  an  indictment 
containing  several  counts,  all  of  which 
are  bad  save  one,  judgment  may,  not- 
withstanding, be  rendered  ;  per  Cowen, 
J.     Pwpk  v.  Wiley,  3  Hill  194. 

874.  Where  one,  indicted  for  a  larceny, 
stood  mute  upon  his  arraignment,  a 
jury  was  impanelled  who  returned  their 
verdict  that  he  stood  mute,  fraudulent- 
ly, wilfully,  and  obstinately  ;  where- 
upon he  was  sentenced  as  upon  con- 
viction. Commonwealth  v.  Moore,  9 
Mass.  402 

875.  Where  two  counts  are  united  in 
one  indictment,  and  the  indictment  is 
submitted  on  a  plea  of  not  guilty,  to 
the  jury,  the  jury  must  find  both  issues 
by  their  verdict ;  and  should  the  pris- 
oner be  found  guilty  upon  one  issue, 
as  for  example,  upon  the  inferior  offence 
alleged  in  the  indictment,  and  should 
there  be  no  finding  on  the  other  issue, 
the  verdict  would  be  erroneous,  and  a 
new  trial  would  be  awarded.  State  v. 
Sutton,  4  Gill.  494. 

876.  As  the  jury  may  find  a  general 
verdict,  they  are  judges  both  of  law 
and  fact,  and  may,  if  they  think  proper 
to  do  so,  disregard  the  opinion  of  the 
Court  upon  the  law.  State  v.  Jones,  5 
Ala.  666. 

877.  Where  a  jury  render  a  verdict 
of  not  guilty  in  a  criminal  case,  this  is 
a  final  termination  of  the  prosecution  ; 
no  new  trial  or  appeal  can  be  had. 
State  v.  Burris,  3  Texas  118. 

878.  A  jury  would  be  warranted  in 
finding  a  habitual  or  general  wearing 
of  concealed  weapons,  from  evidence 
that  the  defendant  was  once  seen  wear- 
ing concealed  weapons  under  circum- 
stances which  satisfied  them  that  it 
was  his  general  practice.  Hicks  v. 
the  Commonwealth,  H  Gratt.  597. 

879.  Where  the  question  of  variance 
between  the  note  set  out  in  the  indict- 
ment, and  produced  in  evidence,  is  prop- 
erly submitted  to  the  jury,  their  ver- 
dict is  conclusive.  State  v.  Potts,  4 
Halst.  26. 

880.  The  statute  of  Jeofails  does  not 
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extend  to  criminal  prosecutions;  a  de* 
fective  indictment  cannot  be  cured  by 
verdict,  if  the  crime  be  not  correctly 
described;  no  judgment  can  be  rendered 
either  upon  verdict  or  plea  of  guilty. 
Com.  v.  Tuck,  20  Pick.  356. 

881.  Where  the  verdict  was  general 
on  an  indictment  containing  several 
counts,  it  is  to  be  understood  that  the 
jury  found  the  respondent  guilty  upon 
all  the  counts  ;  and  if  any  one  or  more 
of  the  counts  is  sufficient,  the  Court 
will  render  judgment  upon  such  as  are 
good  ;  if  all  are  good,  then  judgment 
will  be  rendered  upon  the  count  charg- 
ing the  highest  offence.  State  v.  Hooker, 
17  Vermont  658. 

882.  Where  the  statute  defines  three 
degrees  of  a  crime,  by  particularly  de- 
claring the  circumstances  which  con- 
stitute either  the  one  or  the  other,  and 
before  any  judgmentcan  be  pronounc- 
ed, it  must  be  as  certained  by  verdict 
in  which  of  these  degrees  the  defend- 
ants are  guilty.  Thomas  v.  the  State,  5 
Howard's  R.  20. 

883.  According  to  the  principles  of 
the  Common  Law,  in  all  capital  cases, 
the  verdict  must  be  received  in  open 
court,  and  in  the  presence  of  the  pris- 
soner.  Holliday  v.  the  People,  4  Gil- 
man's  R.  111. 

884.  The  verdict,  whatever  may  be 
its  effect,  must,  in  all  cases  of  felony 
and  treason,  be  delivered  in  the  pres- 
ence of  the  defendant  in  open  court, 
and  cannot  be  either  privily  given, 
or  promulgated  while  he  is  absent,  lb. 

885.  And  in  all  cases  where  the  jury 
are  commanded  "to  look  on  him/'  as 
in  larceny,  and  all  accusations  subject- 
ing him  to  any  species  of  mutilation  or 
loss  of  limb,  the  same  rule  applies, 
without  exception.    lb. 

886.  In  all  trials  for  inferior  mis- 
demeanors, however,  a  privy  verdict 
may  be  given,  and  there  is  no  occasion 
for  the  presence  of  the  defendant    lb. 

88T.  Where  the  punishment  is  iden- 
tically the  same  for  each  of  two  of- 
fences, a  general  verdict  would  suffice, 
although  there  might  be  a  defective 
count  in  the  indictment  The  State  v. 
Anderson,  1  Strobh.  455. 

888.  Offences  under  the  acts  of  181 1 
and  1834,  of  South  Carolina,  are  differ- 
ent offences,  but  still,  according  to  the  j 


rules  of  criminal  pleadings,  may  be 
joined  in  the  same  indictment,  but  not 
in  the  same  count ;  yet  on  a  general 
verdict  of  guilty,  the  Court  would  not 
know  on  which  count  to  pass  sentence, 
and  the  verdict  would  be  bad.     lb. 

889.  Where  the  verdict  of  the  jury 
was,  that  the  prisoner  was  guilty  upon 
the  second,  third,  and  fourth  counts, 
without  an  express  finding  upon  the 
first  count,  it  was  held  a  good  ver- 
dict, and  tantamount  to  an  acquittal  on 
the  first  count.  Morris  v.  the  State,  8 
Smed.  &  Marsh.  t62. 

890.  And  a  new  trial  in  such  a  case 
must  be  confined  to  the  second,  third, 
and  fourth  counts,  the  defendant  hav- 
ing been  acquitted  upon  the  first  count. 
lb. 

891.  Where  the  verdict  recited  in  the 
judgment-entry  affirms  the  defendant's 
guilt  as  charged  in  the  indictment,  but 
is  defectively  stated  in  what  follows 
the  consideratum  est,  the  latter  recital, 
as  it  is  not  a  necessary  part  of  the 
judgment,  may  be  rejected  as  surplus- 
age.    Hawkins  v.  State,  9  Ala.  137. 

892.  Where  the  jury  returned  a  gen- 
eral verdict  of  guilty,  after  having  been 
instructed  that  there  was  no  sufficient 
proof  to  sustain  the  second  count  in  an 
indictment ;  and  after  having  separated 
and  dined,  they  were  asked  whether 
they  found  the  accused  guilty  on  both 
counts,  and  they  answered  they  found 
him  guilty  on  the  first  and  not  on  the  sec- 
ond ;  held  that  in  such  case  it  was  not 
necessary  to  set  aside  the  verdict,  for  the 
purpose  of  correcting  any  error  in  find- 
ing or  receiving  it :  that  the  accused 
was  not  injured  by  limiting  the  finding 
to  the  count  on  which  he  might  have 
properly  been  found  guilty,  and  if  it  had 
been  so  limited,  the  attorney  for  the 
State  might  have  cured  the  difficulty 
by  entering  a  nolle  prosequi  of  the  sec- 
ond count.  State  v.  Whittier,  21 
Maine  341. 

893.  A  special  verdict  is  in  itself  a 
verdict  of  guilty,  as  the  facts  found  in 
it  do  or  do  not  constitute  in  law  the  of- 
fence charged.  There  is  nothing  to  do 
on  it  but  to  enter  a  judmgent  thereon 
for  or  against  the  accused,  unless  the 
Court  should  deem  the  verdict  as  found 
not  to  be  sustained  by  the  evidence, 
when  they  may  set  it  aside,  and  order 
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a  venire  de  novo.    State  v.  Moore,  7  Ire- 
dell 228. 

894.  Where,  on  the  trial  of  an  in- 
dictment, the  jury  find  a  verdict  of 
guilty  generally,  and  that  appears  on 
the  record,  this  Court  cannot  consider 
it  as  a  special  verdict,  subject  to  the 
opinion  of  the  Court,  notwithstanding 
the  statement  of  the  case  by  the  iudge 
so  reports  it.  State  v.  Cox,  6  Iredell  440. 

895.  Where  the  defendant  has  once 
been  put  in  jeopardy,  within  the  mean- 
ing of  the  Constitution,  on  the  two  last 
counts  of  an  indictment ;  held  that  as 
to  those  counts  the  proceedings  against 
him  are  equivalent  to  an  express  verdict 
of  not  guilty  ;  that  he  can  plead  those 
proceedings  in  bar  of  a  future  prosecu- 
tion for  the  offences,  or  either  of  them, 
if  they  be  differently  charged  in  the 
two  last  counts,  and  that  the  verdict 
must  stand  as  it  would  have  stood,  had 
it  in  addition  to  the  finding  of  guilty  on 
the  first  count,  contained  an  express 
finding  of  not  guilty  on  the  two  last 
counts.  Weinzorjlin  v.  the  State,  7 
Blackf.  186. 

896.  And  the  nolle  prosequi  of  the 
second  and  third  counts,  of  which  there 
was  no  finding,  was  a  mere  nullity,  lb, 

897.  Upon  the  trial  of  an  indictment 
for  an  affray,  after  the  jury  had  return- 
ed into  Court  and  intimated  an  inten- 
tion to  acquit  one  of  the  defendants, 
but  had  not  announced  their  verdict, 
the  Court  told  them  that  if  they  believed 
the  evidence,  both  of  the  defendants 
were  guilty  ;  whereupon  the  solicitor 
for  the  State  directed  the  clerk  to  enter 
a  verdict  of  guilty  as  to  both,  which 
was  done,  and  the  jury  being  asked  if 
that  was  their  verdict,  made  no  direct 
assent,  but  by  a  nod  from  each  of  them. 
Hejd  that  this  proceeding  was  so  irreg- 
ular and  contrary  to  the  established 
mode,  that  the  judgment  should  be  set 
aside.  The  State  v.  Anthony,  1 0  Ire- 
dell 153. 

898.  If  the  prosecutor  be  permitted 
to  charge  the  prisoner  with  divers 
crimes,  subject  to  different  shades  of 
penalties,  all  in  the  same  indictment, 
the  plea  of  not  guilty  by  the  accused, 
puts  in  issue  the  truth  of  all  the  charg- 
es, and  the  finding  by  the  jury  should 
be  equally  extensive.  Wilson  v.  the 
State,  20  Ohio  R.  26. 


899.  In  a  case  in  bar,  where  the 
jury,  on  an  indictment  containing  two 
counts,  have  found  the  defendant  guilty 
of  an  "  assault,  with  intent  to  murder," 
which  is  punishable  by  imprisonment 
in  the  penitentiary  for  a  term  not  more 
than  seven  years,  and  have  said  noth- 
ing with  regard  to  the  charge  of  "  shoot- 
ing with  intent  to  kill,"  which  last  crime 
may  be  punished  by  imprisonment  in 
the  penitentiary  for  twenty  years. 
Held  that  these  were  distinct  and  inde- 
pendent offences  ;  and  if  permitted  to 
be  joined  at  all  in  the  same  indictment, 
they  should  be  responded  to  by  the 
verdict,    lb. 

900.  A  verdict  in  cither  a  civil  or 
criminal  case  must  be  considered  an 
entire  thing.  It  must  respond  to  the 
whole  declaration,  and  to  every  count 
in  the  indictment,  or  the  Court  cannot 
legally  receive  it  as  the  verdict  of  the 
jury.     lb. 

901.  The  Court  considers  it  prudent 
in  the  case  of  distinct  and  independent 
offences,  especially  where  they  are  made 
so  by  the  statute,  and  are  subjected  to 
different  degrees  of  punishment,  to  re- 
quire the  jury,  in  the  absence  of  a 
general  verdict,  to  affirm  or  negative 
each  charge,  in  their  finding,    lb. 


VI.  Proof  Necessary  to  Support  an 
Indictment. 

902 .  If  an  indictment  is  found  against 
a  woman,  and  describes  her  as  B.  C, 
"  the  wife  of  E.  G.,"  the  latter  words 
will  be  regarded  as  a  mere  addition, 
which  it  will  not  be  necessary  to  prove. 
Commonwealth  v.  Lewis,  I  Metcf.  151. 

903.  Such  matters  as  are  not  charged 
in  the  indictment,  are  not  material  to 
be  proved  or  considered.  Cowen  v. 
The  People,  14  111.  348. 

904.  An  indictment  charging  the  de- 
fendant with  going  into  a  religious  con- 
gregation engaged  in  actual  service, 
and  then  and  there  exhibiting  himself 
drunk,  and  by  cursing  and  swearing 
with  a  loud  voice,  and  by  making  inde- 
cent gestures  and  grimaces,  disturbing 
them,  is  not  sustained  by  proving  that 
he  disturbed  them  by  striking  the  meet- 
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ing-house  on  the  outside  with  a  stick. 
State  v.  Sherrill,  1  Jones'  N.  0.  508. 

905.  In  Ohio,  where  a  person  is  in- 
dicted for  keeping  a  disorderly  tavern, 
the  State  is  not  obliged  to  produce  on 
the  trial  the  tavern-keeper's  license,  nor 
need  any  notice  be  given  him  to  pro- 
duce it.  The  journal  of  the  Court,  with 
the  entry  of  granting  license,  is  suffi- 
cient evidence  or  proof  that  the  party 
did  in  fact  keep  a  tavern.  Baldwin  v. 
State,  6  Ohio  15. 

906.  The  Judges  of  the  Court  of 
Sessions,  in  licensing  innholders,  act 
merely  as  ministerial  officers,  and  not 
as  a  Court  of  Record,  and  their  min- 
utes are  sufficient  evidence,  in  an 
indictment  against  one  for  permitting 
gaming  in  his  hotel,  to  show  that  the 
accused  was  duly  licensed.  Common- 
wealth v.  Bottom,  3  Pick.  281. 

907.  On  an  indictment  under  the  stat- 
ute for  peddling  goods  not  of  the  produc- 
tion or  manufacture  of  this  country,  the 
burden  of  proof  is  on  the  Government 
to  show  conclusively  that  the  goods 
were  foreign.  Commonwealth  v.  Samuel, 
2  Pick.  103. 

908.  The  prosecution  must  prove  a 
valid  insurance  in  an  indictment  against 
one  for  casting  away  and  destroying  a 
vessel,  with  the  intention  of  injuring 
the  underwriters.  U.  States  v.  Johns, 
1  Wash.  C.C.  363, 

909.  Where  the  indictment  is  laid  for 
giving  "  one  mortal  bruise,"  evidence 
of  any  deadly  wound  or  bruise  will 
sustain  the  indictment  State  v. 
Crank,  2  Bailey  66. 

910.  Where  it  is  alleged  in  an  indict- 
ment that  an  affidavit  was  made,  pur- 
porting to  have  been  made  by  J.  N.  P., 
when,  in  fact,  the  affidavit  was  signed 
by  J.  P. ;  held  that  the  fact  was  at 
variance  with  the  allegation  in  the  in- 
dictment, and  the  allegation  was  not, 
therefore,  supported.  Perkins  v.  State, 
6  Ohio  274. 

911.  On  an  indictment  founded  on 
the  31st  section  of  the  8th  article  of  the 
act  concerning  crimes  and  punishments, 
it  is  not  necessary  to  prove  the  com- 
mission of  the  offence  on  the  partic- 
ular Sunday  laid  in  the  indictment,  for 
though  time  is  undoubtedly  of  the  es- 
sence of  the  offence,  so  far  as  the  day 
of  the  week  is  concerned,  yet  the  par- 

26 


ticular  Sunday  or  day  of  the  month 
laid,  provided  the  same  be  within 
twelve  months  before  the  finding  of 
the  indictment,  is  perfectly  immaterial. 
Frazier  v.  State,  4  Mo.  536. 

912.  Quere — whether  in  order  to  sus- 
tain an  indictment  against  a  slave  for 
a  capital  crime,  his  ownership  must  be 
proved  as  alleged  in  the  indictment ; 
but  when  the  slave  is  described  in  the 
indictment  as  the  property  of  A.,  proof 
that  he  is  the  property  of  A.  B.  will  be 
sufficient  Wash  v.  State,  14  Smedes 
&  Marsh.  120. 

913.  And  if  in  such  case  it  has  been 
proved  that  the  ownership  of  the  slave 
belongs  or  is  in  A.,  it  will  not  be  error 
to  exclude  testimony  on  the  part  of  the 
defence  going  to  show  ownership  in  A. 
and  B.    lb. 

914.  If  an  indictment  alleges  matter 
not  important  or  foreign  to  the  cause, 
such  allegation  must  be  proved.  U. 
States  v.  Porter,  3  Day  283. 

915.  Where  the  allegations  contained 
in  an  indictment  against  a  town  for  a 
defect  in  the  highway  were,  that  the 
defect  had  been  continued  "without 
any  sufficient  railing  or  fence,  and  with- 
out any  sufficient  light  hung  out  or 
placed  in  the  night-time  to  prevent  the 
injury  and  damage  that  might  happen  ;" 
held  that  they  were  not  necessary  or 
material  to  a  perfect  description  of  the 
offence,  and  need  not  be  proved.  State 
v.  Bangor,  30  Maine  341. 

916.  If  an  indictment  contains  alle- 
gations or  averments  suited  only  to 
negative  a  defence  anticipated,  proof 
of  them  is  not  necessary  to  authorize  a 
conviction.    lb. 

917.  What  is  not. charged  in  the  in- 
dictment is  not  material  to  be  proved 
or  considered.  Cowen  v.  People,  14 
Illinois  348. 

918;  In  an  indictment  for  disturbing 
a  religious  congregation  assembled  for 
worship  in  a  church,  or  other  place,  the 
place  of  assembly  is  descriptive  of  the 
offence,  and  must  be  proved  as  alleged. 
Strattm  v.  State.  8  Eng.  688. 

919.  An  indictment  for  disturbing  a 
religious  congregation  assembled  in  a 
certain  church,  is  not  sustained  by 
proof  that  defendant  disturbed  a  con- 
gregation assembled  in  the  open  air,  at 
a  place  temporarily  prepared  for  wor- 
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ship,  about  forty  yards  from  the  meet- 
ing-house,   lb. 

920.  So  the  mode  of  disturbance 
must  be  proved  as  alleged,  lb.  An 
indictment  charging  defendant  with 
disturbing  a  congregation  by  using  in- 
decent gestures  and  threatening  lan- 
guage in  the  presence  and  hearing  of 
such  congregation,  is  not  sustained  by 
proof  that  while  the  preacher  was  dis- 
coursing he  made  some  remarks  of  a 
controversial  character,  upon  which 
the  defendant,  who  was  also  a  preacher 
of  another  denomination,  interrupted 
his  discourse  by  declaring  "  the  doc- 
trines you  advance  are-  untrue  and 
false  I  I  hold  the  Word  of  God  in  my 
hand,  and  am  prepared  to  defend  it  at 
all  times ;"  the  defendant  being  excited, 
and  producing  confusion  in  the  congre- 
gation, but  using  no  gestures  or  threat- 
ening language,    lb. 

921.  The  ownership  of  a  dam,  on  an  in- 
dictment for  breaking  down  a  dam, being 
alleged,  must  be  proved.  State  v. 
.  Weeks,  30  Maine  182. 

922.  Quere — whether  it  is  essential 
to  warrant  the  conviction  of  a  'slave 
charged  with  the  commission  of  a  cap- 
ital offence,  to  prove  his  ownership  as 
laid  in  the  indictment.  Wash  v.  State, 
14  Smedes  &  Marsh.  120. 

928.  By  the  Common  Law  it  was  nec- 
essary to  insert  in  the  indictment  the 
name  of  the  owner  of  the  goods  alleged  to 
have  been  stolen,  and  to  prove  the  own- 
ership as  charged  ;  for  the  reason  that  a 
restitution  would  be  ordered  of  the  stol 
en  property,  if  found,  to  the  owner,    lb. 

924.  When  the  time  of  the  commis- 
sion of  the  offence  charged  is  averred 
in  an  indictment  under  a  videlicit,  the 

I>rosecutor  is  not  held  to  proof  of  it.  as 
aid,  but  he  may  prove  that  the  offence 
was  committed  at  any  time  before  the 
finding  of  the  indictment  within  the 
period  described  as  above*  McDade 
v.  State,  20  Ala.  81. 

925.  The  general  rule  in  regard  to 
the  proof  of  indictments  is,  that  it  is 
incumbent  on  the  prosecutor  to  prove 
at  the  trial  every  fact  and  circumstance 
stated  in  the  indictment;  but  what  is  not 
a  necessary  ingredient,  in  the  offence, 
may  be  rejected  as  surplusage,  and 
need  not  be  proved  at  the  trial.  John 
v.  State,  24  Miss.  569. 


926.  But  this  rule  has  never  been 
held  to  apply  to  allegations  which, 
however  unnecessary,  are  nevertheless 
connected  with  and  descriptive  of  that 
which  is  material ;  or,  in  other  words, 
to  averments  which  might  with  propri- 
ety have  been  dispensed  with,  but  be- 
ing inserted  in  the  indictment,  are  de- 
scriptive of  the  identity  of  that  which 
is  legally  essential  to  the  charge,    lb. 

927.  On  an  indictment  against  a 
slave,  the  ownership  of  the  prisoner 
was  in  no  respect  an  ingredient  in  the 
offence  charged,  which  was  complete 
when  it  was  shown  that  one  human  be- 
ing was  wilfully,  feloniously,  and  ma- 
liciously killed  by  another  human  be- 
ing ;  but  the  fact  of  the  ownership  be- 
ing alleged,  it  became  a  part  of  the 
identity  of  the  prisoner— quite  as  much 
so  as  the  name  under  which  he  was  in- 
dicted ;  it  was,  at  least;  a  statement  of 
an  unnecessary  particular,  but  in  con- 
nection with  and  as  descriptive  of  that 
which  it  was  essential  to  allege,    lb. 

928.  Where,  an  indictment  states 
that  the  original  and  genuine  deed  of 
assignment,  which  the  respondent  was 
charged  with  altering,  was  signed, 
sealed  and  witnessed  by  two  witnesses, 
and  duly  and  legally  recorded  in  the 
registry  of  deeds  of  Rockingham  coun- 
ty, and  the  assignment  to  Noah  Clark, 
produced  in  evidence,  was  not  recorded; 
held  that  the  evidence  was  at  variance 
with  the  indictment,  and  did  not  sustain 
it.     State  v.  Clark,  3  Foster's  R.  429. 

929.  The  principal  office  of  the  ar- 
raignment is  to  fix  the  personal  iden- 
tity of  the  accused ;  having  been  ar- 
raigned and  pleaded  to  the  indictment, 
there  was  no  necessity  of  other  proof 
of  his  identity.  Hmdrick  v.  State,  6 
Texas  341. 

980.  An  indictment  against  D.,  found- 
ed on  the  act  to  suppress  private  bank- 
notes, it  was  proved  that  D.  was  secre- 
tary or  cashier  of  a  certain  private 
bank  establishment,  and  resided  in  Wis- 
consin Territory,  and  signed  the  notes 
of  said  concern  as  such  cashier  ;  that 
the  president,  whose  signature  was  al- 
so attached  to  the  bank-notes,  resided 
in  St.  Louis,  and  ^ept  a  broker's  office; 
that  the  president  had  exchanged  two 
of  said  notes  for  two  notes  on  the  Illinois 
Bank,  at  the  request  of  witness  ;  that 
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said  notes  were  seen  in  circulation  in 
the  city  of  St.  Louis,  and  had  been  re- 
deemed at  the  office  of  the  president ; 
that  D.  had  been  seen  once  in  St  Louis, 
only,  when  he  made  some  inquiries  in- 
to his  liability  on  said  notes  ;  held  that 
there  was  no  evidence  of  a  circnlation 
of  said  notes  by  D.  Dawning  v.  State, 
4  Mo.  512. 

931.  In  criminal  prosecutions  it  may 
be  advanced  as  an  undeniable  axiom, 
that  the  offence  charged  must  be  dis- 
tinctly and  plainly  made  to  appear, 
leaving  no  room  for  conjecture  or 
doubt  as  to  the  law  under  which  the 
accusation  is  founded,  or  the  material 
circumstances  which  make  the  accused 
liable  to  its  sanction.  State  v.  San- 
ford,  1  Nott  A  McCord  512. 

932.  Where  the  name  of  a  third  per- 
.  son  is  introduced  into  an  indictment  as 

descriptive  of  some  person  or  thing, 
that  name  must  be  proved  as  laid. 
State  v.  Hughes,  1  Swan  262. 

933.  Where  a  person  or  thing,  neces- 
sary to  be  mentioned  in  an  indictment, 
is  described  with  circumstances  of 
greater  particularity  than  is  requisite, 
yet  •  those  circumstances  must  be 
proved,  otherwise  it  would  not  appear 
that  the  person  or  thing  is  the  same  as 
that  described  in  the  indictment.  lb. 

934.  It  is  a  general  rule,  that  sums 
of  money  stated  in  an  indictment  need 
not  be  proved  as  laid,  unless  they  form 
part  of  the  description  of  a  written  in- 
strument, or  the  exact  sum  be  of  the  es- 
sence of  the  offence.  Parsons  v.  State, 
2  Cart.  499. 

935.  In  cases  where,  from  the  precise 
and  special  nature  of  the  allegation, 
the  due  appointment  of  the  party  to  an 
office  or  situation  must  be  proved,  then, 
according  to  the  general  rule,  it  must 
be  proved  by  the  best  evidence  the  na- 
ture of  the  case  will  admit  of— that  is, 
by  the  production  and  proof  of  the 
original  appointment,  where  it  is  in 
writing.  State  v.  Co$p,  15  N.  Hamp. 
212. 

936.  Where  an  allegation  contains 
matter  of  description,  if  the  proof  given 
be  different  from  the  statement,  the  va- 
riance will  be  fatal,     lb. 

937.  An  indictment  for  stopping  the 
mail,  which  (unnecessarily)  alleged  a 
contract  between  the  Postmaster-Gen- 


eral and  the  mail  carrier,  was  held  not 
to  be  supported  without  proof  of  such 
contract.    lb. 

938.  If  an  averment  may  be  entirely 
omitted  without  affecting  the  charge 
against  the  prisoner,  and  without  det- 
riment to  the  indictment,  it  will  be 
considered  as  surplusage,  and  may  be 
disregarded  in  evidence.    lb. 

939.  On  the  trial  of  an  indictment 
for  breaking  into  the  ticket  office  of  a 
railroad  company,  the  dep6t  building  of 
the  railroad,  or  the  passenger  room, 
into  which  defendants  broke  and  en- 
tered, cannot  properly  be  considered 
the  office  of  the  railroad  corporation,  as 
the  term  "  office  "  is  used  in  the  statute. 
Com.  v.  White,  6  Cush.  181. 

940.  But  though  necessary  that  the 
time  when  an  offence  was  committed 
should  be  alleged,  it  is  not  requisite 
to  prove  that  the  act  was  done  on  the 
precise  day  alleged.  State  v.  Baker, 
34  Maine  52. 

941.  Where  the  whole  of  the  evi- 
dence is  certified  in  the  record,  and 
there  was  no  proof  that  the  offence 
of  which  the  prisoner  was  convicted, 
was  perpetrated  within  the  county  of  M., 
as  alleged  in  the  indictment ;  held 
that  the  judgment  must  be  reversed. 
Green  v.  State,  23  Miss.  509. 

942.  The  defendant  and  others  are 
charged  in  an  indictment  with  an  as- 
sault and  battery  on  Thomas  Adams,  a 
deputy  sheriff.  At  the  trial  in  the  Court 
of  Common  Pleas,  it  appeared  that  the 
person  upon  whom  the  assault  and  bat- 
tery were  committed,  was  commissioned 
as  a  deputv-sheriff  by  the  name  and 
addition  of  Thomas.  Adams,  Jr.;  and 
thereupon  the  defendant's  counsel  ob- 
jected to  the  proof,  on  the  ground  of 
its  variance  from  the  allegation  in  the 
indictment;  this  objection  was  over- 
ruled. To  support  the  indictment,  it 
must  be  proved  that  the  person  named 
therein  and  in  the  commission,  was  one 
and  the  same  person ;  and  after  ver- 
dict it  must  be  presumed  that  it  was 
so  proved.  Com.  v.  BeeMey,  3  Mete. 
330. 

943.  It  is  not  necessary  that  all  the 
averments  in  an  indictment  should  be 
proved  as  laid,  in  order  to  warrant  a 
conviction  ;  the  general  rule  is,  that 
every   material    averment    must    be 


Digitized  by 


Google 


404 


INDICTMENT. 


Proof  Necessary  to  Support  an  Indictment 


proved  ;  yet  it  does  not  follow  that  it  is 
necessary  to  prove  the  offence  charged 
to  the  whole  extent  laid — it  is  enough 
if  so  much  of  a  charge  be  proved  as 
constitutes  an  offence  punishable  by 
law.  Swinney  v.  State,  8  Smedes  & 
Marsh.  516. 

944.  If,  on  the  trial  of  an  indictment 
for  stealing  letters  out  of  the  mail,  the 
letter  had  been  presented,  and  the  di- 
rection of  it  vaf ied  from  the  allegation 
in  the  indictment,  it  could  not  have 
been  received  in  evidence ;  for,  al- 
though the  direction  of  the  letter  need 
not  to  have  been  stated  in  the  indict- 
ment, yet,  having  been  stated,  the  proof 
must  correspond  with  .the  allegation  ; 
but  where  the  letter  was  not  produced, 
and  the  statement  of  the  witness  not 
being  positive  as  to  the  variance,  and 
the  jury  having  found  the  defendant 
guilty  generally,  the  verdict  should 
not  be  set  aside.  U.  States  v.  Bur- 
roughs, 3  McLean  405. 

945.  The  time  laid  in  the  indictment 
is  not  material,  and  proof  may  have 
been  given  on  the  trial  that  the  prose- 
cution was  commenced  within  the  lim- 
itation of  the  act.  Johnson  v.  U.  States, 
3  McLean  89. 

946.  If  the  prosecutor  chose  to  state 
the  offence  with  greater  particularity 
than  is  required  by  the  statute,  he  will 
be  bound  by  the  statement,  and  must 
prove  it  as  laid  Stale  v.  Brown,  3 
McLean  233. 

947.  If  the  averments  be  mere  facts 
disconnected  with  the  offence,  they  need 
not  be  proved.    lb. 

948.  The  State  must  show  that  the 
offence  was  committed  where  the  venue 
is  laid.    Mile  v.  the  State,  9  Yerg.  382. 

949.  And  proof  of  showing  that  the 
.  offence  was  committed  at  a  particular 

place  which  is  recognized  by  a  public 
statute,  is  sufficient.     lb. 

950.  In  an  indictment  for  an  offence 
wholly  at  Common  Law,  every  fact  and 
circumstance  which  is  aot  a  necessary 
ingredient,  may  be  rejected  as  surplus- 
age, and  need  not  be  proved  at  the 
trial.  The  State  v.  Stedman,  1  Porter 
495. 

951.  The  day  mentioned  in  an  indict- 
ment, on  which  the  offence  was  alleged 
to  have  been  committed,  is  not  ma- 
terial.   All  that  is  .required  to  support, 


the  allegation,  is  to  prove  that  the  fact 
was  done  at  some  .time  before  the  bill 
was  found  by  the  grand  jury.  Com.  v. 
Braynord,  Thacher's  Crim.  Cas.  146. 

952.  The  time  laid  in  an  indictment 
is  not  material,  and  does  not  confine 
the  proofs  within  the  limit  of  that  pe- 
riod. The  indictment  will  be  satisfied 
by  proof  of  the  offence  at  any  anterior 
day.  Oliver  v.  the  State,  5  Howard's  R. 
14. 

953.  On  the  trial  of  an  indictment  or 
presentment,  proof  fixing  the  time  when 
the  offence  was  committed,  is  not  essen- 
tial, except  where  time  enters  into  the 
character  of  the  offence.  Com.  v.  Alfred, 
4  Dana  495. 

954.  An  indictment  does  not  fail  be- 
cause one  witness  for  the  State  differs 
from  another  in  points  more  or  less  ma- 
terial, or  even  in  some  directly  contra- . 
diets  him.    State  v.  Potts,  4  Halst.  26. 

955.  The  time  of  committing  an  of- 
fence being  laid  in  an  indictment,  is, 
in  general,  wholly  immaterial,  and  any 
other  time  may  be  proved.  The  People 
v.  Samtvoord  Sf  others,  9  Cow.  654. 

956.  In  an  indictment  for  murder,  if 
it  appear  that  the  party  was  killed  by 
a  different  weapon  from  that  described 
in  the  indictment,  it  will  still  maintain 
the  indictment ;  as,  for  example,  if  tlje 
wound  or  killing  be  alleged  to  be  by  a 
sword,  and  it  be  proved  to  be  by  an 
axe  or  staff ;  or  is  alleged  to  be  by  a 
wooden  staff,  and  it  be  proved  to  be 
with  a  stone.  U.  States  v.  Howard,  3 
Sumner  12. 

957.  So,  if  the  indictment  be  of  a 
death  by  one  soft  of  poisoning,  and  it 
turns  out  in  the  evidence  to  be  by  an- 
other sort  of  poisoning,  the  difference  is 
not  material.   lb. 

958.  But  if  the  indictment  charge  a 
death  by  poisoning,  it  will  not  be  sup- 
ported by  the  proof  of  a  death  entirely 
different,  as  by  shooting,  starving,  or 
strangling.  lb. 

959.  By  an  act  of  Assembly  passed 
in  1842,  a  part  of  the  county  of  Burke, 
and  a  part  of  the  county  of  Rutherford, 
were  constituted  a  new  county,  by  the 
name  of  McDowell,  and,  by  a  supple- 
mental act,  jurisdiction  of  all  criminal 
offences  committed  in  that  part  of 
McDowell  taken  from  Burke,  was  given 
to  the  Superior  Court  of  Burke.  But  an 
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indictment  for  a  criminal  offence,  alleg- 
ing it  to  have  been  committed  in  Burke 
county,  cannot  be  supported  by  evi- 
dence showing  the  offence  to  have  been 
committed  in  McDowell,  after  the  estab- 
lishment of  the  latter  county.  The  ju- 
risdiction of  the  offence  is  given  to  the 
Superior  Court  of  Burke,  but  its  locality 
must  be  truly  averred  in  the  indict- 
ment.   State  v.  FUh,  4  Iredell  219. 

960.  Proof  that  the  defendant  cut 
down  a  black  oak  tree  upon  the  land 
of  the  persons  named  in  the  indictment, 
will  not  support  the  indictment  against 
the  defendant,  for  cutting  down  ten 
white  oaks.  Com.  v.  Butcher,  4  Gratt 
544. 

961.  Every  fact  and  circumstance 
laid  in  an  indictment,  which  is  not  a 
necessary  ingredient  in  the  offence, 
may  be  rejected  as  surplusage,  and 
need  not  be  proved  on  the  trial.  State 
v.  Brown,  8  Humph.  89. 

962.  An  indictment  cannot  be  sus- 
tained without  proof  that  the  offence 
was  committed  in  the  county  where 
the  venue  is  laid.  Moody  v.  tfu  State, 
1  Blackf.  424. 

963.  The  offence  is  complete  under 
the  law,  when  it  is  established  that  de- 
fendant has  kept  open  a  tippling-house 
on  the  Sabbath  day,  without  further 

"proof  of  injury  to  individuals  or  the 
neighborhood.  Hall  v.  State,  3  Kelly 
18. 

964.  Wherever  it  is  material  to  aver 
in  an  indictment,  it  is  necessary  to 
prove  the  material  allegations  of  the 
indictment;  or  those  which  charge  the 
facts  and  circumstances  which  consti- 
tute the  particular  offence  alleged,  must 
be  sustained  by  sufficient  proof  to  au- 
thorize a  conviction ;  and  on  a  trial  for 
any  offence,  it-  is  certainly  material  to 
instruct  a  jury  in  regard  to  the  cardinal 
principles  which  should  regulate  their 
finding,  and  in  refusing  such  instruc- 
tion the  Court  would  err.  McGuire  v. 
the  State,  IdSmed.  &  Marsh.  257. 


VII.  Quashing  the  Indictment. 

965.  Where  one  of  several  counts  in 
an  indictment  is  food,  a  motion  to  quash 
will  be  overruled.  The  defendant  ought 


to  move  to  quash  the  defective  count, 
and  not  the  whole  indictment.  The 
State  v.  Wishon,  15  Mo.  503. 

966.  Motions  to  quash  indictments 
are  always  in  the  discretion  of  the  Court 
to  grant  or  refuse  ;  the  Court  can  over- 
rule such  motions,  and  compel  the  de- 
fendant to  plead  or  demur.    lb. 

967.  It  is  error  to  quash  an  indict- 
ment which  contains  a  good  count 
State  v.  Starker,  3  Indiana  570. 

968.  Where  there  are  two  counts  in 
an  indictment  for  a  misdemeanor,  one 
good  and  the  other  bad,  and  the  defend- 
ant is  convicted,  the  indictment  will 
not  be  quashed  on  demurrer,  nor  the 
judgment  arrested  or  revised  for  that 
cause.   Kane  v.  People,  3  Wend.  363. 

969.  An  indictment  will  not  be 
quashed  because  the  magistrate  made 
a  mistake  in  the  date  of  the  warrant 
summoning  the  justices,  or  in  the  re- 
cital that  he  had  on  that  day  committed 
the  prisoner.  Com.  v.  Murray,  2  Virg. 
Cas.  504. 

970.  Where  a  defendant  was  indicted 
for  stealing  one  gelding  of  a  dark  bay 
color,  and  a  transcript  of  the  record  of 
the  examining  court  showed  that  he 
had. been  examined  for  stealing  a  dark 
bay  horse  ;  these  variances  were  held 
to  be  immaterial,  and  not  sufficient 
cause  for  quashing  the  indictment. 
Halkem  v.  Com.,  2  Virg.  Cas.  4. 

971.  And  where  the  examination  was 
for.  stealing  two  horses,  halter,  chain, 
and  collar,  worth  $150,  and  the  indict- 
ment only  alleging  a  stealing  of  the 
horses,  worth  $75  each ;  it  would  be 
no  ground  for  quashing  the  indictment. 
lb. 

972.  A  husband  having  been  indicted 
for  maltreating  and  separating  from  his 
wife,  while  there  was  at  the  same  time 
a  suit  pending  for  alimony  ;  held  that 
a  presentment  could  not  be  made  by 
the  same  grand  jury  for  the  same  of- 
fence, and  if  made,  would  be  quashed. 
Ex  parte  Chauvin,  T.  U.  P.  Charlton  14. 

973.  Where  the  charge  in  a  present- 
ment against  a  public  officer  is  too 
general  and  not  sufficiently  specific, 
and  the  names  of  the  witnesses  are  not 
set  forth,  the  presentment  will  be  quash- 
ed.   State  v.  Mitchell,  1  Bay  267. 

974.  Where  an  indictment  charges 
an  offence  on  the  25th  day  of  August, 


Digitized  by 


Google 


A0* 


INDICTMENT. 


Quafhing  the  Indiotment 


1824,  in  the  county  of  W.f  and  the  law 
creating  the  county  of  W.  did  not  pass 
until  the  November  following,  the  Court 
will  notioe  the  discrepancy  and  quash 
the  indictment.  State  v.  Jones,  3  Halst. 
307. 

975.  An  indictment  will  not  be  quash- 
ed, unless  it  be  a  clear  case.  Respublica 
v.  Cleaver,  4  Yeates  69. 

976.  Where  a  sheriff  summons  a 
jury,  who  find  an  indictment  without  a 
proper  process,  the  indictment  will  be 
quashed  on  motion.  Nickolh  v.  State, 
South.  539. 

977.  An  indictment,  having  been 
found  by  the  grand  jury  upon  the  mere, 
statement  of  a  witness,  without  oath, 
was  quashed  for  that  reason.  U.  States 
v.  Coolidge,  2  Gallis  364. 

978.  Where  a  party  moves  to  quash 
an  indictment  on  the  ground  that  the 
penalty  for  the  offence  is  fifty  dollars 
for  the  use  of  the  town,  and  the  foreman 
of  the  grand  jury  who  found  the  bill  a 
taxable  inhabitant  of  such  town  ;  held 
that  this  objection  to  the  indictment 
was  invalid.  Com.  v.  Ryan,  5  Mass.  90 

979.  In  cases  of  felony  where  two  or 
more  distinct  and  separate  offences  are 
contained  in  the  same  indictment,  it 
may  be  quashed,  or  the  prosecutor 
compelled  to  elect  upon  which  charge 
he  will  proceed  ;  but  such  election  will 
not  be  required  to  be  made  where  sev- 
eral counts  are  inserted  in  an  indict- 
ment solely  for  the  purpose  of  meeting 
the  evidence  as  it  may  transpire  on  the 
trial,  the  charges  being  substantially 
for  the  same  offence.  Incases  of  mis- 
demeanor, however,  punishable  by  fine 
and  imprisonment,  the  prosecutor  may 
join  several  distinct  offences  in  the 
same  indictment  and  try  them  at  the 
same  time.  Kane  v.  People,  8  Wend. 
203. 

980.  The  Court  will  in  no  case  in- 
quire into  the  character  of  the  testimo- 
ny which  has  influenced  the  grand 
jury  in  finding  an  indictment,  with  a 
view  to  quash  the  indictment.  State 
v.  Boyd,  2  Hill  S.  C.  288. 

981.  In  Virginia,  where  the  prisoner 
excepts  to  the  opinion  of  the  examining 
court,  and  spreads  the  warrant  of  com- 
mitment on  the  bill  of  exceptions,  and 
prays  that  the  warrant  of  commit- 
ment be  made  a  part  of  the  record,  I 


which  is  done,  and  it  then  appears 
from  the  whole  record  of  the  examining 
court,  that  he  was  examined  for  the 
very  offence  for  which  he  now  is  in- 
dicted, the  indictment  will  be  held 
good,  and  will  not  be  quashed.  Com* 
monwealthy.  Murray,  2  Virg.  Gas.  504. 

982.  Where  a  water-course  is  so 
obstructed  as  to  overflow  a  highway,  an 
indictment  for  such  offence  will  be 
quashed  where  there  is  no  proof,  of  any 
authority,  to  lay  out  the  highway. 
Pennsylvania  v.  Oliphant,  Addis.  345. 

983.  An  indictment  will  not  be 
quashed  because  the  names  of  the 
grand  jurors  are  not  set  forth  in  the  in- 
dictment, nor  because  there  is  no  of- 
fence specified  on  the  docket.  State 
v.  Cook,  Riley  234. 

984.  To  induct  the  Court  to  quash 
an  indictment  for  a  defect  in  the  cap- 
tion, the  defect  must  be  of  a  clear  and 
decisive  character.  State  v.  Hickman, 
3  Halst.  299. 

985.  The  courts  in  this  country  have  - 
adopted  the  rule  not  to  recognize  a  , 
presentment  on  which  the  attorney  for 
the  government  thinks  it  not  proper  to 
proceed,  and  therefore  the  Court  will 
overrule  a  motion  to  quash  an  indict- 
ment after  a  nolle  prosequi  has  been 
entered.   TJ.  States  v.  Hill,  1  Brock.156. 

986.  Where  the  name,  title,  or  pro- 
fession of  the  prosecutor  has  not  been 
written  at  the  foot  of  an  indictment, 
this  will  be  no  cause  for  exctption, 
either  by  way  of  a  motion  to  quash,  or 
by  plea  in  abatement.  Dever'scase,  10 
Leigh  685. 

987.  In  a  case  of  counterfeiting,  an 
indictment  was  quashed,  were  it  ap- 
peared that  the  day  of  the  month  when 
the  offence  was  committed,  was  omit- 
ted in  the  indictment.  State  v.  Roach, 
2  Hayw.  552. 

988.  An  indictment  cannot  be  quash- 
ed on  the  ground  of  any  extensive 
matters,  or  for  any  cause  which  does 
not  appear  on  the  body  of  the  indiot- 
ment; for  such  matters  can  only  be  by 
way  of  defence  on  the  trial  before,  the 
jury.  Commonwealth  v.  Church,  1 
Penn.  State  B.  105. 

989.  After  a  prisoner  has  plead  to 
the  general  issue,  "not  guilty ,w  no 
motion  will  lie  to  quash  the  indictment 
Stale  v.  BurUngham,  3  Shepley  104. 
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990.  After  a  motion  to  quash  an  in- 
dictment containing  two  counts,  one 
of  which  is  defective,  the  officer  prose- 
cuting for  the  State  may  enter  a  nolle 
prosequi  as  to  the  defective  count, 
which  will  remove  the  grounds  for  the 
motion  to  quash,  and  leave  the  defend- 
ant to  be  tried  upon  the  charge  con- 
tained in  the  good  count  The  State  v. 
Buchanan,  et  al,  1  Iredell  59. 

991.  If  one  of  several  counts  in  an 
indictment  be  defective,  it  may  be 
reached  by  motion  to  quash,  or  by  de- 
murrer.    State  v.  Coleman,  5  Porter  32. 

992.  When  a  bill  is  found  by  the 
same  grand  jury  that  made  the  present- 
ment, upon  the  testimony  of  some  of 
their  own  body  not  sworn  in  court  as 
witnesses,  such  proceeding  is  in  oppo- 
sition to  the  act  of  1797,  ch.  2,  §  3, 
and  the  bill  must  be  quashed.  State 
v.  Caine  Sr  Price,  i  Hawks  852. 

993.  Where  an  indictment  does  not 
charge  any  criminal  offence,  it  may  be 
quashed  on  motion.  Commonwealth  v. 
Clark,  6  Gratt.  675. 

994.  Where  an  indictment  contains 
two  counts,  one  good,  and  the  other  a 
bad  count,  no  motion  to  quash  the  in- 
dictment, will  lie.  .  State  v.  Rector,  11 
Mo.  .28. 

995.  Where  the  grand  jury  have 
omitted  to  write  at  the  foot  of  an  in- 
dictment, the  names  of  the  witnesses 
on  whose  testimony  the  indictment 
was  found,  it  will  be  no  ground  for 
quashing  the  indictment.  Common- 
wealth  v.  Williams,  5  Gratt.  702. 

996.  The  Superior  Court  of  Missouri 
will  not  review  a  motion  to  quash  an 
indictment  made  in  the  Court  below, 
unless  exceptions  are  taken  to  the 
judgment  of  that  Court.  State  v. 
Fortune,  10  Missouri  466. 

997.  After  a  conviction  an  indictment 
will  not  be  quashed  on  the  ground  that 
during,  tho  pendency  of  the  trial,  a 
second  indictment  for  the  same  offence 
was  found  by  the  grand  jury.  People 
v.  Monroe,  Oyer  and  Terminer,  20 
Wend.  108. 

998.  The  mere  finding  of  a  second  in- 
dictment  is  not  per  se  a  supersedeas  to 
the  first  indictment,  a  motion  to  quash 
must  be  made  and  made  too  before  the 
trial  on  the  first  indictment  has  com- 
menced, at  all  events  before  the  cause  is 


submitted  to  the  jury.  Ordinarily  a 
motion  to  quash  must  be  made  previons 
to  plea  pleaded,  or  any  evidence  given 
in  the  case.    lb.  • 

999.  Where  a  motion  is  made  to 
quash  an  indictment,  it  is  always  ad- 
dressed to  the  discretion  of  the  Court, 
and  the  Court  in  the  exercise  of  that 
discretion,  will  be  governed  by  estab- 
lished rules.  Click  v.  State,  3  Texas  282. 

1000.  The  conclusion  of  an  indictment 
contra  formajn  statuti  is  mere  matter  of 
form,  and  the  statute  (Dig.,  p.  402,  sec. 
98)  declaring  that  the  want  of  such 
conclusion  shall  not  be  ground  to  quash 
the  indictment,  arrest  or  reverse  the 
judgment,  is  not  in  conflict  with  the 
clause  in  the  bill  of  rights  securing  to 
the  accused  a  trial  on  indictment,  &c. 
Brown  v.  the  State,  8  Eng.  96. 

1001.  Apersonoughtnotto  be  charged 
with  distinct  felonies  in  different  counts 
of  the  same  indictment.  But  this  ir- 
regularity does  not  constitute  a  ground 
for  a  motion  in  arrest  of  judgment  If 
the  objection  had  been  made  before 
plea  pleaded,  it  might  have  been  good 
ground  for  quashing  the  indictment ; 
and  even  after  the  case  had  been  put 
to  the  jury,  the  court  upon  the  applica- 
tion of  the  prisoner,  might  have  com- 
pelled the  prosecuting  attorney  to  his 
election,  as  to  which  charge  he  would 
proceed  on.  Wash.  v.  State,  14  Smedes 
&  Marsh.  120. 

1002.  An  indictment  returned  without 
a  prosecutor  endorsed  upon  it,  is  in- 
valid, and  might  be' quashed  on  motion  ; 
but  if  the  defect  escapes  the  notice  of 
the  defendant  and  his  counsel*  or  if  they 
do  not  choose  to  avail  themselves  of 
the  error,  and  process  issues  upon  it, 
the  officer  of  the  court  is  not  bound  to 
inquire  into  the  regularity  of  the  pro- 
ceedings, his  duty  is  to  obey  the  man- 
date of  the  writ,  and  he  is  entitled  to  his 
fees.  Towle  v.  the  State,  3  Florida  B. 
202. 

1008.  If  it  appear  that  four  counts 
charge  separate  and  distinct  felonies, 
and  not  one  and  the  same  felony,  in 
different  modes,  the  Court  would  act 
rightly  in  quashing  the  whole  indict- 
ment. The  State  v.  Smith,  8  Black- 
ford's R.  489.  Quere — whether  joinder 
of  distinct  felonies  is  a  good  ground  for 
quashing  a  part  of  an  indictment.    Jb. 
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1004.  Whether  the  title  of  matron, 
given  to  the  defendant  in  an  indict- 
ment, would  have  been  sufficient  be- 
fore the  provision  of  the  statute  c.  172, 
§  38,  it  is  not  necessary  to  consider, 
for  the  statute  prohibits  the  quashing 
of  any  indictment  or  arresting  judg- 
ment, for  any  omission  or  misstatement 
which  does  not  tend  to  the  prejudice  of 
the  defendant.  State  v.  Nelson,  29 
Maine  829. 

1005.  An  application  to  quash  an  in- 
dictment for  insufficiency  on  the  part 
of  the  defendant,  is  not  a  matter  of  right, 
but  only  allowed  at  the  discretion  of 
the  Court.  The  State  v.  Dayton,  3 
Zabris.  49. 

1006.  That  an  indictment  was  found 
by  the  grand  jury,  upon  illegal  evi- 
dence, or  without  legal  evidence,  can- 
not be  taken  advantage  of  by  the  de- 
fendant on  a  motion  to  quash  by  plea 
in  abatement  or  in  any  other  way.  The 
court  may,  where  the  administration  of 
justice  requires  it,  in  their  discretion 
quash  an  indictment  for  misconduct  in 
the  grand  jury.     lb. 

1007.  A  motion  to  quash  an  indict- 
ment is  addressed  to  the  discretion  of 
the  Court,  and  in  cases  of  felony  and 
other  serious  offences,  Courts,  when 
the  motion  is  made  by  defendant,  usu- 
ally'refuse  to  quash,  unless  upon  the 
plainest  and  clearest  grounds,  but 
leave  the  party  to  a  demurrer,  or  mo- 
tion in  arrest  of  judgment,  or  writ  of 
error.  Bell  v.  the  Commonwealth,  8 
Gratt.  600. 

1008.  The  cases  in  which  the  Court, 
on  the  motion  of  the  party  accused, 
ought  to  quash,  are,  where  the  Court 
has  no  jurisdiction  ;  where  no  indicta- 
ble offence  is  charged  ;  or  where  there 
is  some  other  substantial  and  material 
defect.  lb. 

1009.  The  setting  forth  in  the  indict- 
ment, the  style  of  the  Court,  or  the 
term  of  the  Court  at  which  the  indict- 
ment was  found,  if  it  be  not  surplus- 
age is  certainly  useless:  and  for  the  in- 
sertion of  useless  matter,  an  indict- 
ment ought  not  to  be  quashed,  lb. 

1010.  Where  there  is  a  defect  in  the 
indictment,  in  not  setting  forth  with 
sufficient  certainty  the  county  in  which 
the  larceny  was  committed,  the  judg- 
ment must  be  reversed,  lb.    . 


1011.  Where  Campbell  County  is 
mentioned  in  the  caption,  and  in  the 
body  of  the  indictment,  the  county  in 
which  the  larceny  was  committed  is 
set  forth  in  the  following  words  :  "that 
Alonza  G.  Bell,  late  of  the  county  of 
Roanoke,  in  the  State  of  Virginia,  la- 
borer, on  the  10th  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  fifty,  with  force  and  arms 
at  the  parish  of  Russell,  and  in  the 
county  aforesaid  f  held  that  the  in- 
dictment was  too  uncertain,  lb. 

1012.  It  is  no  ground  to  quash  an  in- 
dictment, that  the  name  of  one  of  the 
grand  jurors  in  the  caption,  is  substan- 
tially different  from  his  name  in  the 
panels,  if  in  reality  it  was  the  same 
person.  It  is  a  mere  misprision  of  the 
clerk,  which  is,  of  course,  amendable. 
The  State  v.  Norton,  3  Zabris.  33. 

1013.  It  is  proper  to  insert  several 
counts  in  an  indictment,  charging  the 
same  transaction,  though  amounting  to 
a  felony,  in  different  modes,  in  order  to 
meet  the  proofs  in  the  case  ;  and  if  it 
do  not  appear  that  different  transac- 
tions or  felonies  are  charged,  the  in- 
dictment should  not  be  quashed  for 
this  cause.  Engleman  v.  State,  2  Car- 
ter 91. 

1014.  It  is  a  matter  entirely  discre- 
tionary with  the  District  Attorney, 
who  has  the  power  to  enter  a  nolle 
prosequi,  or  quash  the  indictment,  if 
he  sees  fit  to  do  so,  until  the  defend- 
ant is  arraigned  and  put  upon  his  trial 
on  the  indictment.  Clarke  v.  the  State, 
23  Miss.  261. 

1015.  Until  after  arraignment,  and 
the  impanelling  of  the  jury,  the  pow- 
er of  quashing  an  indictment  rests  in 
the  discretion  of  the  District  Attorney; 
and  is  not  an  act  of  which  the  defend- 
ant can  complain,  it  not  being  to  his 
prejudice.  lb. 

1016.  Where  the  Court  refused  to 

Suash  an  indictment  on  the  ground 
lat  it  appeared  on  the  minutes  of  the 
Court,  that  one  of  the  grand  jurors  had 
been  discharged  from  further  service 
on  the  jury,  during  the  term  of  the 
Court,  and  before  the  entry  of  the  min- 
utes of  the  Court  of  the  return  of  the 
bill  of  indictment  against  the  defend- 
ant ;  held  that  the  entry  on  the  min- 
utes of  the  Court  on  the  same  day, 
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that  a  true  bill  was  found  by  the  grand 
jury  against  the  defendant ;  that  one 
of  the  grand  jurors,  who  had  been 
sworn,  was  excused  for  the  .balance  of 
the  term,  did  not  furnish  even  pre- 
sumptive evidence  against  the  pres- 
ence of  the  grand  juror  at  the  time 
the  bill  was  found  by  the  body  of 
which  he  was  a  member  ;  especially 
when  the  name  of  the  .juror  was  in- 
serted in  the  bill  of  indictment  Thomp- 
son v.  the  State,  9  Ga.  R.  210. 

1017.  Where  a  motion  was  made  to 
quash  an  indictment  for  malicious  tres- 
pass, because  of  the  omission  of  the 
words  of  the  statute,  but  not  felonious- 
ly, it  was  overruled,  for  the  reason 
that  such  words  form  no  element  or  in- 
gredient of,  and  constitute  no  part  of 
the  description  or  definition  of  the  of- 
fence. Dye  v.  Com.,  7  Gratt.  662. 

1018.  If  one  of  the  grand  jurors  who 
present  a  bill  of  indictment  against  a 
town  for  not  making  and  opening  a 
road,  is,  at  the  time,  a  ratable  inhab- 
itant of  such  town,  it  is  no  cause  why 
such  indictment  should  be  quashed. 
State  v.  Town  of  Newfane,  12  Vermont 
422. 

1019.  A  judge  is  not  bound  to  quash 
a  defective  count  in  a  bill  of  indict- 
ment; yet  he  may  do  so,  provided  it 
does  not  leave  the  other  counts  defec- 
tive, and  that  it  will  not  be  error  so  to 
do,  inasmuch  as  the  prisoner  is  not  in- 
jured thereby,  and  the  cause  is  simpli- 
fied by  being  freed  from  the  entangle- 
ment which  would  sometimes  be  pro- 
duced by  a  general  verdict  upon  a  bill 
of  indictment,  one  of  the  counts  of 
which  is  defective.  Jones  v.  the  State, 
6  Humph.  435. 

1020.  The  Court  is  under  no  legal  ob- 
ligation to  quash  an  indictment  before 
the  trial  is  finished,  if  it  be  defective  ; 
for  the  party  had  his  remedy  by  a  de- 
murrer, or  by  a  motion  in  arrest.  State 
v.  Stuart,  23  Maine  111. 

1021.  The  prisoner  may  be  charged 
in  different  ways,  in  several  counts  in 
the  same  indictment;  and  should  there 
be  several  indictments  for  the  same 
identical  offence,  he  may  plead  the 
matter  in  bar ;  and,  if  his  plea  is  sup- 
ported by  proof,  may  have  all  the  in- 
dictments except  one,  quashed.  The 
State  v.  Whitmore,  5  Ark.  247. 


1022.  In  cases  of  doubt,  the  Court 
will  not  quash  an  indictment  It  is  due 
to  the  State,  and  to  the  rights  of  the 
citizen,  to  have  the  facts  inquired  into 
by  a  jury;  and  if  the  facts  charged  be 
affirmed  by  their  verdict,  the  defend- 
ant can  have  the  same  advantage  of 
legal  points  upon  a  motion  in  arrest, 
as  upon  a  motion  to  quash.  Therefore 
the  Court  denied  the  motion  to  quash 
an  indictment  which  charged  "  that  the 
defendant  fraudulently  intending  to  in- 
jure A.  B.,  unlawfully  and  fraudulently 
procured  a  certificate  of  a  survey  on 
an  entry  of  lands  in  the  entry-taker's 
office  of  Brunswick  county,  to  be  made 
by  C.  D.,  the  surveyor  of  said  county, 
which  certificate  set  forth,  that  the 
lands  described  therein  had  been  sur- 
veyed, and  that  H.  and  G.  were  chain 
carriers,  when  in  fact,  and  in  truth, 
the  lands  described  in  the  certificate 
were  not  surveyed,  and  when,  &c,  H. 
and  G.  were  not  chain  carriers."  The 
State  v.  Smith,  1  Murph.  213. 

1023.  It  is  in  the  discretion  of  the 
Court  to  quash  an  indictment  on  the 
ground  of  insufficiency,  or  put  the  par- 
ty to  a  motion  in  arrest ;  and  when  the 
question  is  doubtful,  they  will  put  him 
to  the  latter,  otherwise  where  it  is  clear. 
lb. 

1024.  Quashing  an  indictment  as  to 
one  of  several  defendants,  has  the  ef- 
fect of  quashing  it  as  to  all.  lb. 

1025  If  the  caption  of  an  indictment 
do  not  show  distinctly  the  names  and 
style. of  office  of  the  Judges  composing 
the  Court  to  which  it  is  presented,  the  in- 
dictment will  be  quashed.  The  State 
v.  Zule,  5  Halst  348. 

1026.  An  indictment  found  by  a  grand 
jury  summoned  by  a  sheriff,  without 
process,  will  be  (juashed  on  motion. 
Defendant  may  withdraw  the  plea  of 
not  guilty,  in  order  to  make  the  motion 
to  quash.  Nicholh  at  suit  of  the  State, 
2  South.  539. 

1027.  The  manner  of  selecting  the 
grand  jury  is  not  a  matter  of  which  the 
Court  can  take  cognizance,  on  a  motion 
to  quash  an  indictment.  The  State  v. 
Bolt,  7  Blackf.  19. 

1028.  The  illegal  selection  of  the 
grand  jurors  is  no  cause  for  quashing 
an  indictment  on  motion.  The  State  V. 
Henley,  7  Blackf.  824. 
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1029.  Distinct  and  separate  felonies 
cannot  regularly  be  joined  in  the  same 
indictment ;  and  such  joinder  is  good 
cause  to  quash  an  indictment,  on  mo- 
tion made,  before  the  defendant  has 

E  leaded  to  the  issue ;  but  if  the  objection 
e  not  urged  until  after  plea,  it  lies  in 
the  discretion  of  the  Court  whether  to 
compel  the  State  to  elect  on  which 
count  to  try  the  defendant,  or  not ;  and 
is  no  ground  of  error  if  the  Court  re- 
fuse to  compel  the  election,  though  the 
felonies  joined  may  be  punished  with 
different  degrees  of  severity.  Wein- 
zorflinv.  the  State,  7  Blackf.  186. 

1030.  An  objectionfor  duplicity  should 
be  taken  by  demurrer,  or  motion  to 
quash,  and  cannot  be  made  the  subject 
of  a  motion  in  arrest  State  v.  Brown, 
8  Humph.  89. 

1031.  At  Common  Law,  an  objection 
that  counts  are  misloined,  could  not 
have  been  made  available  either  upon 
demurrer  or  in  arrest  of  judgment,  but 
only  upon  a  motion  to  auash,  or  to 
compel  the  prosecutor  to  elect  on  which 
count  he  would  proceed.  Brandy  v. 
the  State,  13  Smed.  &  Marsh.  468. 

1032.  The  Court  of  Errors  of  Missis- 
sippi, after  a  plea  of  not  guilty  and 
trial  without  objection,  will  not  go 
.back  to  look  for  defects  in  the  organi- 
zation of  the  grand  jury.  lb. 

1033.  Where  it  was  error  in  the  court 
to  sit  at  any  other  place  than  the  one 
designated  by  law,  and  as  it  stood  ad- 
mitted upon  the  record  that  it  did  so  ; 
it  was  held  that  the  judgment  upon  a 
plea,  in  abatement  should  be  that  the 
indictment  be  quashed.  Sam,  a  slave 
v.  the  State,  13  Smed.  &  Marsh.  189. 

1034.  A  motion  to  quash  is  addressed 
to  the  sound  discretion  of  the  court  in 
which  an  indictment  is  pending,  and  if 
refused  is  not  a  proper  subject  of  ex- 
ception.   Com.  v.  Eastman,  1  Cush.  189. 

1035.  Such  a  motion  should  not  be 
allowed  to  prevail  in  a  doubtful  case  ; 
but  only  when  the  insufficiency  of  an 
indictment  is  so  palpable,  as  clearly 
to  satisfy  the  presiding  judge  that 
a  verdict  thereon  would  not  authorize 
a  judgment  against  the  defendant.  lb. 

1036.  Motions  to  quash  indictments 
are  addressed  to  the  discretion  of  the 
presiding  judge.  State  v.  Barnes,  29 
Maine  561. 


1037.  After  a  party  has  pleaded,  and 
after  verdict  against  him,  a  motion  to 
quash  the  indictment  is  not  regularly 
before  the .  court,  and  the  overruling  it 
is  not  subject  to  exceptions,    lb. 

1088.  The  Rev.  Statutes  of  Arkansas, 
providing,  "  If  there  shall  be  at  any 
time  pending  against  the  same  defend- 
ant two  indictments  for  the  same  of* 
fence,  or  two  indictments  for  the  same 
matter,  although  charged  as  different 
offences,  the  indictment  first  found  shall 
be  deemed  to  be  superseded  by  such 
second  indictment,  and  shall  be  quash- 
ed." This  statute  simply  declares,  the 
effect  of  the  pendency  of  another  pros- 
ecution ;  and  to  take  advantage  of  this 
or  any  other  matter  dehors  the  record, 
a  party  would  most  unquestionably 
be  required  to  bring  such  matter  be- 
fore the  Court  by  an  appropriate  plea. 
The  State  v.  Barkman,  2  Eng.  387. 

1039.  Where  a  defendant  put  in  a 
plea  in  abatement  to  an  indictment,  al- 
leging that  he  had  not  been  tried  by 
an  examining  court ;  whereupon  the 
attorney  fos  the  Commonwealth  put  in 
a  defective  replication,  and  the  indict- 
ment was  quashed  ;  and  a  new  indict- 
ment having  been  found,  the  same  plea 
in.  abatement  was  filed  to  the  second 
indictment,  and  the  record  of  the  first 
indictment  was  produced,  with  the  re- 
plication, to  show  that  the  prisoner 
had  been  tried  by  an  examining  court ; 
and  the  prisoner  put  in  a  rejoinder,  al- 
leging the  quashing  of  the  former  in- 
dictment as  a  bar  to  the  second  indict- 
ment, which  was  founded  on  the  first 
examination ;  held  that  it  was  no  bar 
to  the  second, indictment.  Souther  v. 
Com.,  7  Gratt.  673. 

1040.  The  courts  in  the  State  of  Con- 
necticut will  not  entertain  a  motion, 
written  or  oral,  in  a  criminal  cause,  to 
quash  it  or  erase  it  from  the  docket, 
except  for  defects  appearing  upon  the 
face  of  the  proceedings.  Wickwire  v. 
the  State,  19  Conn.  477. 

1041.  The  general  court  of  Virginia 
held  that  a  count  in  an  indictment 
ought  to  be  quashed,  because  the  Con- 
stitutional conclusion,  "against  the 
peace  and  dignity  of  the  Common- 
wealth," was  not  added  to  the  count. 
Commonwealth  v.  Carney,  4  Gratt. 
546. 
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VIII- — Record  on  the  Trial  of  Indict- 

XKNTS. 

1042.  It  is  clear  from  authority  that 
it  should  appear  in  the  record  of  an  in- 
dictment, not  only  that  the  court  was 
holden  for  the  proper  county,  but  that 
it  was  holden  at  the  proper  place  with- 
in  the  county.  Carpenter  v.  the  Stale, 
4  Howard's  R.  163. 

1Q43.  An  indictment  may  sometimes 
be  quashed  for  causes  which  do  not  ap- 
pear on  its  face  ;  and  the  action  of  the 
court  and  the  ground  thereof  should  be 
made  a  part  of  the  record,  by  bill  of 
exceptions,  or  the  Superior  Court  will 
not  disturb  the  judgment  of  the  court 
below.  But  it  is  not  a  necessary  con- 
sequence, that  every  motion  made  in  a 
cause  becomes  apart  of  the  record,  be 
cause  the  clerk  may  insert  it  in  his 
copy  of  the  proceedings.  State  v.  Bat* 
ckdor,  15  Mo.  207 ;  The  State  v.  Kitchen, 
lb.  ;  The  State  v.  Wall,  lb.  208. 

1044.  Neither  the  indictment,  nor  any 
other  part  of  the  record,  should  discov- 
er how  the  panel  of  jurors  were  drawn. 
And  if  it  were  a  material  part  of  the 
record,  it  would  appear  from  the  venire 
itself  that  the  jury  were  regularly 
drawn.  Collier  v.  State,  2  Stewart 
388. 

1045.  Nor  need  it  appear  from  any 
part  of  the  record,  that  the  grand  jury 
were  selected  from  the  panel  by  lot ; 
any  words  of  an  equivalent  import  are 
equally  good  as  those  employed  by  the 
statute  ;  and  where  it  appears  from 
the  record  that  the  grand  jurors  were 
"  selected  as  the  statute  in  that  case 
provides,"  ft  was  held  sufficient  lb. 

1046.  In  Indiana,  if  the  record  of 
conviction  does  not  show  the  indict* 
ment  to  have  been  endorsed  a  "  true 
bill,*  by  the  foreman  of  the  grand  jury, 
a  judgment  against  a  prisoner  will  not 
be  set  aside  for  this  reason.  Towneend 
v.  State,  2  Blackt  151. 

1047.  It  is  not  necessary  that  it  should 
appear  on  the  record  of  the  indictment, 
by  what  authority  and  before  whom 
the  traverse  jury  were  returned  and 
impanelled.  It  is  sufficient  if  the  fol- 
lowing statement  appears  on  the  re- 
cord :  "  And  the  jurors  of  the  said  jury 
by  B.  H.,  Esq.,  sheriff  of  the  said  coun- 


ty, for  this  purpose  impanelled  and  re- 
turned agreeably  to  the  statute  in  such 
case  made  and  provided,  to  wit :  J.  C, 
Ac."     State  v.  Price,  6  Halst.  203. 

1048.  It  is  not  necessary  that  the  re- 
cord of  indictment  should  state  "  when, 
where,  and  befpre  whom  the  traverse 
jurors  were  sworn  or  affirmed."    lb. 

1049.  Though  the  record  of  the  indict- 
ment state  the.  award  of  the  venire  in 
the  usual  form,  "Wherefore  let  a  jury 
thereupon  come,'  &c,  Ac,  to  recognize 
upon  their  oaths  whether  the  said  Z.  P. 
be  guilty,"  &c.,  and  it  appear  that  one 
of  the  jurors  was  affirmed,  the  record 
is  sufficient    lb. 

1060.  The  general  court  of  Virginia 
held  that  it  ought  to  appear  in  the  re* 
cord  of  the  proceedings  of  the  examin- 
ing court  for  what  fact  the  prisoner 
was  remanded  ;  and  if  that  fact  could 
not  be  ascertained  without  looking 
into  the  testimony  dehors,  the  court 
ought  to  quash  the  indictment.  Com- 
monwealth v.  McCaul,  1  Virg.  Cas.  271. 

1051.  Where  the  record  shows  that 
two  indictments  were  found  by  the 
grand  jurors  against  surveyors  of 
roads,  without  naming  the  surveyors  ; 
held  that  the  record  did  not  show  a 
sufficient  finding  by  the  grand  jury. 
Snider1  s  tote,  8  Leigh  744. 

1052.  Where  it  appeared  from  the  re- 
cord that  the  court  was  held  at  L.,  and 
that  the  jurors  came  from  L.  county, 
and  that  the  grand  jurors  were  sworn 
to  inquire  for  L.  county;  held  that  it 
was  not  necessary  to  allege  express" 
ly  that  the  court  was  held  for  the  coun- 
ty of  L.,  that  circumstance  sufficiently 
appearing  from  the  record.  Mdton  v. 
State,  3  Humph.  889. 

1053.  In  the  State  of  North  Carolina, 
it  is  not  proper  to  state  in  the  record 
of  an  indictment  that  it  was  taken  "  at 
a  Superior  Court  of  Law  and  Equity." 
It  should  be  "at  *  Superior  Court  of 
Law."  State  v.  Kimbrtmgh,  2  Dey.  481. 

1054.  Where  two  have  been  tried  on 
an  indictment,  and  the  record  sent  to 
the  Supreme  Court  sets  forth  only  the 
verdict  in  the  case  of  the  one  who  ap- 
pealed, and  does  not  state  the  verdict 
in  the  case  of  the  other,  this  is  not  an 
error  of  which  the  appellant  can  take 
advantage.  State  v.  Martin,  2  Iredell 
10L 
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1055.  The  Court  will  not  presume, 
where  there  is  no  statement  in  the  re- 
cord of  the  fact,  that  an  indictment  was 
found  by  the  grand  jury  of  the  proper 
county;  it  is  necessary  that  the  record 
should  show  the  fact.     Clark  v.  State, 

1  Smith  161. 

1056.  If  it  appears  from  the  record  of 
a  case  conclusively  that  the  form  of 
the  oath,  which  the  statute  requires  to 
be  administered  to  a  jury  on  a  capital 
trial,  has  been  disregarded,  it  will  be  a 
fatal  objection  to  the  verdict  and  judg- 
ment ;  and  when,  in  such  a  case,  the 
record  only  stated  that  the  jury  were 
duly  sworn,  it  will  be  presumed  that 
the  proper  oath  has  been  administered 
to  the  jury.  Arthur  v.  State,  3  Texas 
403. 

1057.  Where  the  record  shows  that 
the  jury  were  sworn  only,  "  to  try  the 
issue  joined,"  this  was  irregular  ;  they 
should  also  have  been  sworn  to  give  a 
true  verdict  according  to  law  and  evi- 
dence. Had  it  been  stated  on  the  re- 
cord that  the  iury  were  duly  and  regu- 
larly sworn,  the  Court  would  have  pre- 
sumed that  the  oath  had  been  properly 
administered.  Bell  v.  State,  5  Eng. 
536. 

1058.  It  is  not  necessary  that  the 
transcript  of  the  record  should  set  forth 
the  names  of  the  witnesses  upon  whose 
evidence  the  indictment  was  found. 
Harriman  v.  the  State,  2  Iowa  R. 
270. 

1059.  Where,  in  case  of  conviction 
upon  indictment  for  betting  at  faro,  it 
docs  not  appear  from  the  record  on 
what  ground  a  motion  in  arrest  of 
judgment,  and  a  motion  for  a  new  trial 
were  predicated  (and  there  is  none 
disclosed  in  the  record),  the  judgment 
must  be  affirmed.      Bailey  v.  the  State, 

2  Texas  R.  202. 

1060.  If  in  the  record  of  a  criminal 
prosecution  it  nowhere  appears  that 
the  jury  who  tried  the  prisoner  were 
sworn,  it  is  a  fatal  defect,  and  the  case 
will  be  reversed  on  appeal.  NeU  v. 
the  State,  2  Texas  280. 

1061.  Where  an  indictment  was  re- 
turned by  the  grand  jury,  and  endorsed 
a  true  bill  against  J.  M.  instead  of  J. 
D.,  who  was  the  right  person,  the  Court 
was  of  opinion  and  decided  that  the 
sheriff's  return  of  the  venire  facias,  as 


to  J.  M.,  should  be  quashed,  and  the 
said  J.  discharged  from  further  prose- 
cution upon  the  indictment,  because  it 
did  not  appear  from  the  record  that  the 
said  J.  had  been  indicted  ;  and  it  was 
not  competent  for  the  Court  to  alter  or 
amend  the  record  in  that  respect 
Commonwealth  v.  McKinney,  8  Gratt. 
589. 

1062.  The  order  of  a  justice  of  the 
peace  that  a  prisoner  should  remove 
from  the  court-room,  being  merely  in- 
terlocutory, cannot  be  considered  as 
a  "  proceeding,"  civil  or  criminal,  before 
him,  and,  therefore,  need  not  be  a  mat- 
ter of  record.  The  State  v.  Capp,  N. 
Hamp.  212. 

1063.  Where  it  appears  from  the 
record  that  the  indictment  was  found 
and  returned  into  court  by  a  grand 
jury,  and  was  treated  by  the  prisoner 
in  the  court  below  as  a  valid  indict- 
ment, so  found  and  returned,  the  judg- 
ment cannot  be  reversed  ;  because  the 
record  fails  to  show  that  the  grand  jurv 
was  regularly  selected  and  summoned. 
Shaw  v.  the  State,  18  Ala.  547. 

1064.  It  cannot  be  presumed  by  the 
Court,  in  the  entire  absence  of  any 
statement  in  the  record  to  that  effect, 
that  the  indictment  was  found  by  a 
grand  jury  of  the  proper  county ;  and  if 
it  was  not  a  motion  to  quash,  or  one 
in  arrest  of  judgment,  should  prevail. 
Clark  v.  the  State,  1  Cart.  R.  253, 

1065.  A  verdict  without  judgment, 
in  civil  cases,  cannot  be  given  in  evi- 
dence ;  but  in  criminal  cases  it  is 
otherwise  ;  and  on  a  plea  of  autre  fois 
acquit,  a  verdicf  of  acquittal  may  be 
given  in  evidence  without  judgment 
thereon  ;  it  is,  therefore,  no  error  in 
a  record  of  conviction  that  no  formal 
entry  of  a  judgment  of  acquittal  is 
entered  upon  the  counts  on  which  the 
defendant  was  acquitted.  West  v.  the 
State,  2  Ala.  212. 

1066.  Technical  errors  in  the  mere 
making  up  the  record,  even  in  criminal 
cases,  are  not  to  be  received  with 
favor,  and  the  better  practice  is  to 
remit  the  record  for  amendment  of  such 
defects,  even  after  errors  assigned. 
lb. 

1067.  It  is  not  necessary,  in  the  record 
of  a  criminal  conviction,  to  state  where 
the  trial  was  had.    In  New  Jersey  the 
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court  can  be  held  at  but  one  place,  that 
designated  by  statute,  and  it  will  be 
intended  that  the  trial  was  had  there. 
West  v.  the  State,  2  Zabris.  212. 

1068.  It  is  not  necessary  to  aver  in 
the  record  that  the  trial-jury  were 
"  good  and  lawful  men."    lb. 

1069.  In  a  criminal  •  case,  after  the 
caption  stating  the  time  and  place  of 
holding  the  court,  the  record  should 
consist  of  the  indictment  properly  en- 
dorsed, as  found  by  the  grand  jury ; 
the  arraignment  of  the  accused,  his 
plea,  the  impanelling  of  the  traverse 
jury,  their  verdict,  and  the  judgment 
of  the  court  M'Kinney  v.  the  People, 
2  Gilman's  R.  540. 

1070.  Where  it  appears  by  the  record 
that  a  trial  was  held  in  a  certain  term, 
but  on  a  day  subsequent  to  the  first 
day  of  the  term,  it  is  not  an  error  that 
the  record  does  not  show  how  the  cause 
was  continued  from  the  first  day  of  the 
term  to  the  day  of  the  trial.  Berrian 
v.  the  State,  2  Zabris.  9. 

1071.  In  a  criminal  case,  after  the  cap- 
tion stating  the  time  and  place  of  hold- 
ing court,  the  record  should  consist  of 
the  indictment,  properly  endorsed,  as 
found  by  the  grand  jury  ;  the  arraign- 
ment of  the  accused,  his  plea,  the  im- 
panelling of  the  traverse  jury,  their 
verdict,  and  the  judgment  of  the  court ; 
this  is  all,  in  general,  that  the  record 
need  state.  Harriman  v.  the  State,  2 
Iowa  R.  270. 

1072.  It  is  too  late,  after  verdict,  to 
object  to  irregularity  in  the  manner  of 
impanelling  the  jury,  when  no  objection 
was  raised  on  the  trial.    lb. 

1073.  Where  the  person  appears  to 
have  been'  regularly  arraigned,  and  the 
record  entry  of  the  day  on  which  his 
trial  commenced  declares  that  the 
prisoner  was  brought  into  court ;  and 
the  entry  of  the  day  on  which  the  ver- 
dict was  rendered,  refers  to  the  prison- 
er at  the  bar  ;  this  was  held  sufficient  to 
show  that  the  prisoner  was  present 
during  the  trial.    lb. 

1074.  The  count  in  an  indictment,  up- 
on which  the  prisoner  was  convicted, 
was  not  preferred  by  the  attorney-gene- 
ral of  the  district,  but  by  one  purport- 
ing to  have  been  appointed  pro  tem.  by 
the  court ;  before  the  court  can  appoint 
an  attorney-general  pro  tempore,  the 


record  must  show  that  the  officer  ap- 
pointed by  the  State  is  absent ;  and  if 
this  is  not  done,  the  count  on  which 
the  verdict  is  predicated,  is  a  nullity. 
Bite  v.  the  State,  9  Yerg.  198. 

1075.  Where  the  first  section  of  the 
10th  chapter  of  the  penal  code  (Clay's 
Dig.  409,  sec.  1),  enacts  that,  whenever 
in  any  criminal  case,  Ac,  any  point  or 
question  shall  arise,  which,  in  the  opin- 
ion of  the  presiding  judge,  is  novel  and 
difficult,  it  shall  be  his  duty,  on  request, 
to  reserve  the  same  distinctly  upon  the 
record  for  the  revision  of  the  Supreme 
Court  at  its  next  succeeding  term,  and  . 
the  presiding  judge  shall  proceed  to 
render  judgment  on  the  conviction  ; 
held  that  the  points  reserved  for  re- 
vision should  be  brought  before  this 
court  at  the  first  term  after  the  trial 
below  ;  and  if  the  record  is  not  then 
brought  up,  the  judgment  or  sentence 
should  be  executed  in  obedience  to  its 
directions.  The  State  v.  Ivey,  11  Ala. 
47. 

1076.  Where  an  indictment  was  pre- 
ferred against  John  L.  Bieirns  and 
Armistead  Bieirns  for  an  assault  and 
battery,  and  the  record  showed  that 
the  grand  jury  came  into  open  court 
in  a  body,  and  returned  a  bill  of  indict- 
ment against  John  L.  Bieirns  for  an 
assault  and  battery,  a  true  bill,  upon 
which  he  was  tried  and  convicted ; 
held  that  the  conviction*  was  good, 
notwithstanding  the  ambiguity  in  the 
record.  Bieirns  v.  the  State,  1  Meigs' 
R.  82. 

1077.  Held  that  an  averment,  in  an 
indictment,  that  at  the  April  term  of 
the  County  Court,  1838,  &c,  amongst 
the  pleas  of  said  term,  a  certain  issue 
was  duly  joined,  &c,  might  be  taken 
as  applying  to  the  state  of  the  plead- 
ings at  that  term ;  and  that  a  record, 
showing  the  issue  to  have  been  joined 
at  a  preceding  term,  and  tried  at  the 
April  term,  supported  the  averment. 
The  State  v.  Davidson,  12  Vermont  R. 
300. 

1078.  A  judgment  against  the  defend* 
ant,  in  a  criminal  case,  will  not  be  re- 
versed by  default,  but  the  Court  must 
be  satisfied  that  there  was  error  in  the 
record,  or  proceedings  of  the  court  be-, 
low.     Barron  v.  the  People,  1  Barb. 

1136. 
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1019.  All  inquiries  into  the  genuine- 
ness of  the  records  of  the  Court  are 
improper,  after  the  case  is  submitted, 
and  can  only  have  a  tendency  to  with- 
draw the  consideration  of  the  jury  from 
the  true  matters  in  issue.  The  State 
v.  Matthews,  9  Port.  870. 

1080.  It  is  a  rule  well  settled,  that  if 
there  be  an  uncertainty  in  any  part 
of  a  record,  it  may  be  explained  by 
any  other  part  of  the  record,  (rood* 
u>yn  v.  the  State,  4  Smedes  &  Marsh. 
620. 

1081.  If  it  really  be  error  in  the  first 
entry  of  the  minutes,  not  to  state  the 
character  of  the  offence  charged  in  the 
indictment,  the  subsequent  entries  in 
the  minutes,  on  the  same  day,  in  the 
same  case,  and  in  reference  to  the 
same  indictment,  will  remedy  the  omis- 
sion,   lb. 

1082.  An  indictment  is  only  signed 
by  the  foreman  of  the  grand  jury  ;  and 
therefore,  unless  it  appears  from  the 
record,  that  the  bill  was  returned  by 
the  jury  into  open  court,  "  a  true  bill," 
it  cannot  appear  that  it  has  been  be- 
fore them,  and  found  by  them  ;  not  so 
in  the  case  of  a  presentment,  that  is 
signed  by  all  the  jurors,  and  there  is 
thus  an  assurance  that  they  have  acted 
on  it  and  found  the  facts  it  presents  : 
an  entry  on  the  record  that  they  had 
found  the  presentment  would  be  no 
more  satisfactory  of  the  existence  of 
that  fact  than  their  own  signatures  to 
the  paper.  The  State  v.  Muzingo,  1 
Meigs'  R.  112. 

1083.  If  it  does  not  appear  of  record 
that  a  witness  on  whose  evidence  an 
indictment  has  been  found,  was  sworn 
in  open  court,  and  sent  to  the  grand 
jury  to  give  evidence  in  that  case,  it 
will  not  be  error,  Oilman  v.  the  State, 
1  Humph.  69. 

1084.  Where  the  record  does  not  show 
whether  the  indictment  was  or  was  not 
correctly  endorsed,  the  decision  of  the 
Circuit  Court  on  that  point  will  be  held 
correct.  The  State  v.  Wilson,  3  Mo. 
125. 

1085.  Where  the  record  of  the  pro- 
ceedings on  an  indictment  for  murder, 
uses  the  past  tense  instead  of  the  pres- 
ent, this  is  not  error.  State  v.  Spencer, 
8  Iredell's  R.  19. 

1081  The  statute  which  requires  the 


cterk  to  take  down  the  charges  given 
or  refused,  and  make  them  a  part  of 
the  record,  without  bill  of  exceptions, 
does  not  apply  to  criminal  cases.  Cain 
v.  the  State,  13  Smed.  &  Marsh.  456. 

1081.  Where  the  record  shows  that 
the  jurors  were  "  balloted  for,  elected, 
tried,  and  sworti,"  but  does  not  state 
in  terms,  as  is  the  more  usual  and  for- 
mal practice,  that  they  were  "  good  and 
lawful  men,  and  citizens  of  the  county 
of  Claiborne  f  held  that  the  language  of 
the  record,  by  its  own  proper  force  and 
meaning,  necessarily  imports  that  the 
jurors  were,  in  all  respects,  legal  and 
qualified  jurors.  Turner  v.  the  State, 
9  Humph.  119. 


IX  What  Offences  are  Indictable. 

1088.  Where  a  jailer  was  indicted  for 
allowing  a  prisoner  to  keep  instruments 
in  his  room  whereby  he  might  be  ena- 
bled to  break  the  jail  and  escape,  and 
for  neglecting  to  look  into  the  condi- 
tion of  the  jail  at  proper  intervals  and 
observe  the  engagements  of  the  pris- 
oner ;  held  that  the  indictment  did 
not  recite  an  indictable  offence.  Con- 
neWs  case,  3  Gratt.  587. 

1089.  Where  a  side-walk  is  obstruct- 
ed, the  remedy  is  by  indictment,  and 
not  by  mandamus.  Reading  v.  Com., 
11  Penn.  State  R.  196. 

1090.  An  indictment  lies  for  mali- 
ciously, wickedly,  and  wilfully  killing 
a  cow,  the  property  of  another.  People 
v.  Smith,  5  (5ow.  258. 

1091.  Acts  injurious  to  private  per- 
sons, which  tend  to  excite  violent  re- 
sentment, and  thus  produce  a  disturb- 
ance of  the  peace,  are  indictable,    lb. 

1092.  A  violent  and  rude  disturbance  • 
of  the  citizens,  lawfully  assembled  in 
town-meeting,  and  in  the  actual  exer- 
cise of  their  municipal  rights  and  du- 
ties, is  an  indictable  offence  at  Com- 
mon Law.  Com.  v.  Hoxey,  16  Mass.  385. 

1093.  No  new  misdemeanors  are  cre- 
ated by  the  act  of  1842,  ch.  141,  of  Ten- 
nessee, which  provides  for  punishment 
by  indictment  or  presentment,  of  all 
violations  of  penal  laws,  but  existing 
misdemeanors  are  made  indictable. 
State  v.  Maze,  6  Humph.  17. 
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1094.  At  Common  Law,  eavesdrop- 
ping is  an  offence  liable  to  prosecution 
by  an  indictment.  Sfate  v.  Williams,  2 
Overt.  108. 

1095.  In  the  State  of  Virginia,  an  in- 
dictment does  not  lie  for  counterfeit- 
ing the  bank-bills  of  the  State  of 
North  Carolina.  Stat*  v.  Knight,  2 
-Hayw.  109. 

1096.  It  is  not  necessary  to  prove  ex- 
press malice  in  order  to  sustain  an  in- 
dictment *tft  Common  Law,  for  stab- 
bing the  horse  of  another.  State  v. 
Council,  1  Overt.  305. 

1097.  At  Common  Law,  it  is  not  an 
indictable  offence  to  injure  the  private 
property  of  another,  though  done  for- 
cibly, unless  the  act  be  accompanied 
with  a  breach  of  the  peace.  State  v. 
Whether,  3  Vermont  844/ 

1098.  An  instrument  in  writing,' not 
under  seal,  whereby  M.  acknowledges 
to  have  received  of  S.  four  bushels  of 
rye,  for  which  he  is  to  return  to  the 
said  S.  four  and  a  half  bushels,  the 
said  rye  to  be  sowed  on  shares  be- 
tween said  S.  and  M.,  on  the  farm  of 
M. ;  said  M.  not  to  convey  or  sell  to 
any  person  without  this  restriction, 
"  that  S.  is  to  have  his  pay  out  of  said 
M.;8  part,"  is  not  an  assurance  within 
the  meaning  of  the  sixtieth  section  of 
the  act  for  the  Punishment  of  Crimes 
(Rev.  Laws,  260),  for  the  unlawfully 
or  maliciously,  tearing,  of  which  a  man 
may  be  indicted.  State  v.  Farrand,  8 
Hals.  333. 

1099.  Where  an  instrument  is  describ- 
ed by  name  in  the  indictment,  the  in- 
strument set  out  in  the  indictment  or 
produced  in  evidence,  must  correspond 
therewith,     lb. 

1100.  The  law  does  not  make  it  an 
offence  in  the  owner,  to  destroy  his 
vessel  to  the  prejudice  of  the  under- 
writers, or  the  cargo.  United  States  v. 
Johns.,  1  Wash.  C.  C.  363. 

1101.  A  forcible  entry,  as  at  Common 
Law,  is  an  indictable  offence.  State  v. 
Morris,  3  Mo.  127  (93  revs,  ed.) 

1102.  At  Common  Law,  an  indict- 
ment will  not  lie  for  obtaining  pos- 
session of  a  deed  placed  in  the  hands 
of  a  third  person  through  false  repre- 
sentations. Com.  v.  Htarseyi  1  Mass 
137. 

1103.  It  is  not  an  indictable  offence 


to  stab  the  horse  of  another,  if  the  act 
is  done  upon  a  sudden  provocation. 
State  v.  Landreth,  2  Law  R.  446. 

1104.  An  indictment  will  not  lie  for 
taking  up  and  removing  a  corner-stone 
in  the  boundary  line  between  A.  and 
B.,  with  intent  to  injure  and  damage 
the  said  B.  State  v.  Burroughs,  2 
Halst.  426. 

1105.  It  is  not  indictable  for  a  justice 
of  the  peace  to  celebrate  the  rites  of 
matrimony  without  a  license  from  the 
clerk  of  the  county,  under  the  act  of 
1778.  State  v.  Loftin,  2  Dev.  &  Batt. 
31. 

1106.  At  Common  Law,  it  is  an  in* 
dictable  offence  to  cheat  any  man  of 
bis  money,  goods  or  chattels,  by  using 
false  weights  or  false  measures.  Com. 
v.  Warren,  6  Mass.  72. 

1107.  But  where  one  gets  possession 
of  the  goods  of  another,  simply  by  lyin£, 
without  any  other  fraudulent  acts,  it 
constitutes  no  public  indictable  offence. 
lb. 

1108.  Where  a  liberty-pole  was  rais- 
ed in  a  riotous  manner,  contrary  to  the 
laws  of  the  State  of  Pennsylvania, 
and  the  United  States,  and  the  commis- 
sioners appointed  by  the  United  States  > 
and  Pennsylvania  insulted  ;  held  that 
such  acts  were  indictable.  Pennsylva- 
nia v.  Morrison,  Addis.  274. 

1109.  Where  the  commissioners  of 
the  county  have  put  up  advertisements 
for  the  sale  of  lands  for  arrears  of 
taxes,  held  that  the  tearing  down  such 
advertisements  and  refusing  to  put 
them  up  again,  was  an  indictable  of- 
fence. Pennsylvania  v.  Gillespie,  Addis. 
267. 

1 1 10.  Unlawfully  throwing  down  the 
roof  and  chimney  of  a  dwelling-house 
in  the  peaceable  possession  of  another, 
with  force  and  arms,  is  an  offence  in- 
dictable at  Common  Law,  and  not  one 
of  those  made  cognizable  before  jus- 
tices of  the  peace.  State  v.  Wilson,  3 
Mo.  125  £91  new  ed.) 

1111.  The  letting  of  a  house  to  a 
woman  of  ill-fame,  knowing  her  to  be 
such,  with  the  intent  that  it  should  be 
used  for  the  purpose  of  prostitution,  is 
an  offence  indictable  at  Common  Law. 
Com.  v.  Harrington,  3  Pick.  26. 

1112.  The  offence  of  breaking  into  a 
man's  dwelling-bouse  in  the  night-time! 
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and  catting  off  his  ear,  is  not  a  felony, 
either  at  Common  Law  or  by  any  stat- 
ute of  Massachusetts,  but  an  indict- 
ment lies  at  Common  Law  for  snch 
offence  as  for  a  misdemeanor.  Com.  v. 
Newell,  7  Mass.  245. 

1113.  The  increasing  or  augmenting 
the  force  of  any  belligerent  vessel, 
which  was  armed  at  the  time  of  her 
arrival  within  the  United  States,  by  add- 
ing to  the  number  or  size  of  her  guns, 
prepared  for  use,  or  by  the  addition 
thereto  of  any  equipment  solely  appli- 
cable to  war,  was  held  to  «be  indicta- 
ble under  the  fourth  section  of  the  act 
of  Congress  of  5th  June,  1794.  United 
States  v.  Grassin,  3  Wash.  C.  C.  65. 

1114.  Under  the  statute  of  Massa- 
chusetts of  1791,  ch.  58,  which  prohib- 
its travelling  on  the  Sabbath  day,  a 
mail-carrier,  who  carries  the  mail  on 
that  day  in  pursuance  of  a  contract  with 
the  Postmaster-General,  is  not  liable 
to  an  indictment  for  travelling  on  the 
Lord's  day.  Commonwealth  v.  Knox,  6 
Mass.  76.  But  the  same  privilege  is 
not  extended  to  those  who  travel  on 
that  day  in  the  mail-carrier's  coach. 
lb. 

1115.  Where  a  person  utters  a  bill 
with  a  fictitious  name  as  cashier 
countersigned  on  it,  it  will  not  be  an 
indictable  offence,  under  the  Mass. 
statute  of  March  6,  1801,  but  a  fraud 
at  Common  Law,  for  which  the  offender 
could  be  punished.  Com.  v.  Boynton,  2 
Mass.  77. 

1116.  At  the  Common  Law  it  is  an 
indictable  offence  to  disobey  an  act  of 
Assembly.  Gearhart  v.  J>vwn,  1  Penn. 
R.  224. 

1117.  Where  a  supervisor  of  a  high- 
way was  indicted,  and  it  was  alleged 
that  the  defendant,  having  collected  a 
certain  fine  of  A.,  unlawfully  and  cor- 
ruptly failed  to  return  the  same  to  the 
person  who  was  entitled  to  it,  against 
the  statute  in  such  case  made  and  pro- 
vided ;  held  that  the  indictment  charg- 
ed ho  offence.  State  v.  Skidds,  8 
Blackf.  151. 

1118.  At  Common  Law  it  is  not  in- 
dictable to  injure  the  personal  property 
of  another,  though  done  forcibly,  un- 
less the  act  be  accompanied  by  a  breach 
of  the  peace.  lilies  v.  Knight,  3  Texas 
R.312. 


1119.  In  an  indictment  for  altering  a 
brand  on  a  cow,  putting  an  additional 
brand  to  the  one  already  on,  is  an 
alteration  of  the  brand,  although  the 
last  may  not  interfere  with  or  change 
the  figure  of  the  first.  Linnay  v.  the 
State,  6  Texas  R.  1. 

1120.  The  penal  code  of  Tennessee 
is  not  applicable  to  offences  committed 
by  slaves,  but  it  does  not  follow  that 
offences  committed  by  white  persons 
upon  the  persons  of  slaves  shall  not  be 
punishable  under  this  code  ;  it  does 
apply  to  such  offences,  and  a  white 
person  may  be  indicted  and  convicted 
under  this  code  for  murder,  mayhem, 
or  manslaughter,  committed  upon  the 
person  of  a  slave.  WorUy  v.  the  State, 
11  Humph.  172. 

1121.  Whefe  an  indictment  alleged 
that  the  defendant,  on  the  31st  day  of 
August,  1836,  in  the  county  of  Greene, 
with  force  and  arms,  one  chestnut  sorrel 
mare,  the  property  of  John  A.  Park,  did 
unlawfully  and  forcibly  take  from  and 
out  of  the  possession  of  the  said  John 
A.  Park  ;  it  was  held  not  an  indictable 
offence.  The  State  v.  Farnsworth,  10 
Yerg.  261. 

1122.  A  trespass  on  lands  or  goods, 
when  accompanied  by  a  breach  of  the 
peace,  is  indictable.  State  v.  Batchdder, 
5  N.  Hamp.  549. 

1123.  So,  also,  is  a  trespass  on  a  dwell- 
ing-house in  the  night-time,  when  at- 
tended with  a  breach  of  the  peace,  an 
indictable  offence,     lb. 

1124.  Neither  at  Common  Law,  nor 
by  any  statute  of  Mass.,  is  the  destruc- 
tion of  one's  own  property,  unaccom- 
panied by  an  injury  to,  or  by  a  design 
to  injure  some  other  person,  an  indict- 
able offence.  Bloss  v.  Tobey,  2  Pick. 
320. 

1125.  Where  the  act  of  4th  March, 
1826,  being  passed  for  the  purpose  of 
organizing  a  bridge  company,  and 
giving  such  company  three  years  to 
complete  the  bridge,  provided  that  the 
bridge  should  be  built  with  a  suitable 
pier  on  each  side  of  the  bridge,  at  the 
draw,  and  the  company  built  the  bridge 
without  the  piers  required  by  the  act, 
and  received  toll  for  more  than  a  year, 
while  the  bridge  was  in  that  condition  ; 
held  that  an  indictment  would  lie  for 
neglecting  to  put  up  the  piers,  and 
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would  lie  before  the  three  years  had 
elapsed,  because  the  company  had 
completed  the  bridge,  and  collected 
toll.  Commonwealth  v.  the  Proprietors 
of  the  Newburyport  Bridge,  9  Pick. 
142.        * 

1126.  And  in  such  case,  if  the  indict- 
ment does  not  allege  that  a  bridge  has 
been  built,  it  will  be  a  fatal  omission  ; 
though  it  might  be  inferred  that  there 
was  a  bridge,  yet  inferences  are  not 
allowed  in  criminal  cases  ;  there  ought 
to  be  an  express  allegation  to  that 
effect,    lb. 

1127.  Where  a  party  buys  three  prom- 
issory notes  against  the  same  person, 
and  each  being  under  $20,  and  directs 
his  attorney  to  sue  them,  without  stat- 
ing the  manner  in  which  he  wishes 
them  to  be  sued,  and  the  attorney,  at 
his  own  option,  brings  the  separate 
suits  before  a  justice  of  the  peace,  and 
obtains  three  distinct  judgments  ;  and 
after  the  judgments  are  obtained,  the 
party  then  proceeds  to  collect  the  judg- 
ments, by  virtue  of  three  executions,  in 
such  a  manner  as  to  indicate  an  inten- 
tion to  oppress  the  debtor  ;  held  that 
evidence  of  these  acts  showed,  without 
question,  an  indictable  offence,  but 
would  not  constitute  the  perpetrator  of 
them  a  common  barrator.  Com.  v. 
McCullock,  15  Mass.  227. 

1128.  Where  the  statute  gives  every 
qualified  voter  a  right  to  one  vote  for 
every  officer  to  be  elected,  the  person 
who  gives  more  than  one  vote  infringes 
and  violates  the  rights  of  the  other 
voters,  and  for  this  offence  an  indict- 
ment lies  at  Common  Law.  Com.  v. 
SUsbee,  9  Mass.  417. 

1129.  It  is  not  indictable,  under  the 
act  of  1789,  of  South  Carolina,  to  kill 
cattle.  The  word  "  kill,"  in  this  clause, 
imposing  a  penalty  for  the  second  of- 
fence created  by  the  act,  was  obviously 
inserted  by  mistake,  and  was  probably 
used  instead  of  the  word  "  marked." 
Frierson  v.  Hewitt,  2  Hill's  S.  C.  499. 

1130.  An  indictment  against  one  for 
having  in  his  possession  parts  of  bank- 
bills,  with  the  intent  of  putting  them 
together,  and  making  more  bills  than 
he  had  cut  up,  must  allege  the  comple- 
tion of  his  intent,  so  as  to  make  the 
offence  an  indictable  one.  Com.  v. 
Hayward,  10  Mass.  34. 


1131.  An  indictment  will  not  lie 
against  one  for  being  in  the  habit  of 
going  frequently  •  to  the  house  of 
another,  and  so  maltreating  his  family 
as  to  render  their  lives  uncomfortable  ; 
it  will  only  be  ground  for  a  civil 
remedy.  Commonwealth  v.  Edwards, 
1  Ashmead  46. 

...1132.  When,  by  statute,  the  duty  of 
building  and  keeping  in  repair  a  public 
bridge  is  imposed  upon  any  person  or 
corporation,  such  person  or  corporation 
is  liable  to  indictment  at  Common  Law 
for  neglecting  such  duty,  and  the  alle- 
gation contra  formam  statuti  will  be 
applied  to  the  statute  as  creating  the 
duty  and  not  imposing  the  penalty. 
State  v.  Morris  Canal,  Sf-c,  2  Zabris.537. 

1133.  At  the  Common  Law  it  is  an 
indictable  offence  to  keep  a  house  of 
ill-fame  for  lease ;  and  the  Mass.  statute 
of  1793,  ch.  59,  §  8,  has  not  repealed 
the  Common  Law,  in  relation  to  keep- 
ing houses  of  ill-fame.  Jennings  v.  Com., 
17  Pick.  80. 

1134.  Where  an  indictment  for  trans* 
fer  of  real  property  by  false  pretences, 
contains  two  counts,  both  charging 
that  the  defendant,  with  intent  to 
cheat,  &o,  obtained  from  one  Robinson 
Grenell  the  transfer  of  a  certain  valu- 
able thing,  to  wit,  a  certain  quarter 
section  of  land,  described  in  the  counts 
in  the  indictment,  for  a  consideration, 
all  paid  in  the  notes  of  the  "North 
River  Banking  Company."  By  this 
false  and  fraudulent  pretence,  made  by 
the  defendant  to  said  Grenell,  to  wit, 
that  the  "  North  River  Banking  Com- 
pany," so  called,  was  then  a  good,  safe, 
and  solvent  banking  institution  in  the 
State  of  New  York,  and  that  the  paper 
of  said  bank  was  good,  current,  &c, 
whereby  said  Grenell  was  induced  to, 
and  did  make,  the  transfer  of  said  land* 
and  receive  the  consideration  therefor, 
all  in  the  paper  of  said  bank  ;  when* 
in  truth,  and  in  fact,  said  bank  was-  at 
the  time,  and  still  continues,  an  ex- 
ploded and  insolvent  institution^  the 
paper  of  which  was  then,  and  is  now, 
worthless,  as  was  well  known  to  Lay-  * 
man  ;  held  that  the  description  of  the 
notes  was  good,  but  that  the  obtaining 
a  transfer  of  real  estate  by  false  pre- 
tences was  not  an  indictable  offence. 
The  State  v.  Layman,  &  Blackt  330. 
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1135.  Where  the  statute  which 
creates  the  offence  does  not  make  it 
indictable,  but  prescribes  a  penalty  ; 
and  on  general  principles,  therefore, 
the  specific  remedy  given,  the  penalty, 
excludes  the  resort  to  an  indictment. 
The  Stale  v.  Maze,  6  Humph.  IT. 

1136.  Where  an  indictment  charged 
that  Adam  E.  Shell,  in  the  county  of 
Wayne,  "  with  force  of  arms  did  un- 
lawfully and  maliciously  one  pair  of 
saddle-bags,  of  the  value  of  one  dollar, 
the  property  of  J.  M.  Staggs,  destroy," 
<fcc. ;  held  that  no  indictable  offence  was 
charged  in  the  indictment.  Shell  v. 
the  State,  6  Humph.  283. 

1137.  There  can  be  no  question  but 
the  mixture  of  poisonous  ingredients 
with  the  food  or  drink  of  another,  to  such 
an  extent  as  to  impair  the  health  of  any 
individual  receiving  them,  is  punish- 
able by  indictment  at  Common  Law  ; 
and  water  infected  with  the  noisome 
particles  and  effluvia  of  a  dead  animal 
thrown  into  it,  must  partake  of  a  char- 
acter so  poisonous  and  unwholesome  as 
properly  to  come  within  this  class  of 
offences.  State  v.  Buckman,  8  New 
Hamp.  203. 

1138.  If  is  an  offence  to  good  morals 
for  a  man  to  be  publicly  drunk,  and  for 
this  offence  he  may  be  publicly  indict- 
ed. Smith  v.  the  State,  1  Humph. 
396. 

1139.  In  Tennessee  the  Court  holds 
a  single  act  of  public  and  notorious 
drunkenness  to  be  indictable,     lb. 

1140.  It  is  only  necessary  when  the 
act  or  acts  done  by  a  person,  or  the 
omission  to  act  by  one  who  ought  to 
act,  operate  to  the  annoyance,  detri- 
ment, or  disturbance  of  the  public  at 
large,  that  the  offender  is  liable  to  in- 
dictment at  the  Common  Law.  State 
v.  Debervy,  5  Iredell  371. 

1141.  A  single  act  of  drunkenness, 
though  it  be  in  the  presence  of  a  crowd, 
is  not  indictable,  if  the  persons  assem- 
bled were  not  thereby  annoyed  or  dis- 
turbed,    lb. 

1142.  It  is  an  indictable  offence, 
under  the  statute  of  New  Jersey,  to 
sell  ardent  spirits  by  a  less  measure 
than  one  quart,  without  license,  within 
the  bounds  of  the  city  of  Newark,  where, 
by  the  charter  and  ordinances  of  the 
city,  penalties  are  recoverable  for  such 


sale,  without  license  from  the  city 
authorities.  The  State  v.  PlwiJcet,  3 
Harrison  5. 

1143.  An  offender  against  the  statute 
in  such  case  may  be  indicted  in  the 
Oyer  and  Terminer  and  Quarter  Ses- 
sions, or  proceeded  against  under  the 
city  ordinance,     lb. 

1144.  By  the  29th  and  30th  sections, 
9th  art,  of  the  act  concerning  crimes 
and  punishments,  the  jurisdiction  of 
the  Circuit  Court  over  offences  punish- 
able only  by  fines,  not  exceeding  one 
hundred  dollars,  is  taken  away  ;  such 
offences  are,  therefore,  not  indictable. 
Williams  v.  the  State,  4  Mo.  480. 

1145.  If  the  master  of  a  slave  in  his 
employ  permit  such  slave  .to  pass 
about,  in  view  of  the  public,  so  meanly 
clad  as  not  to  protect  the  person  of 
such  slave  from  indecent  exposure,  the 
master  is  indictable  for  lewdness,  or 
scandalous  public  indecency.  Bell  v.  the 
Stale,  1  Swan  42. 

1146.  And  it  maybe  laid  down  in 
general  terms,  that  all  acts  and  conduct 
as  arc  of  a  nature  to  corrupt  the  public 
morals,  or  to  outrage  the  sense  of  pub- 
lic decency,  are  indictable,  whether 
committed  by  words  or  acts.     lb. 

1147.  If  the  criminality  of  the  de- 
fendant's conduct  depends  in  each  case 
alone  upon  the  flagrant  outrage  to  pub- 
lic decency,  by  the  utterance  of  shame- 
lessly obscene  language,  in  reference 
to  certain  acts,  it  cannot  be  of  any 
consequence  whether  such  language 
imported  that  he  had  done  or  would  do 
the  specific  acts.  In  either  case,  the 
offence,  so  far  as  public  decency  is 
concerned,  is  identically  the  same.    lb. 

1148.  To  hold  that  the  words  must 
be  laid  exactly  as  spoken,  or  that  they 
must,  be  proved  as  laid,  would,  per- 
haps, in  most  cases,  insure  impunity  to 
the  offender,  because  almost  every  one, 
not  abandoned  to  all  sense  of  decency, 
would  instinctively  turn  away  his  ear 
from  hearing  such  revolting  indecency. 
lb. 

1149.  If  a  married  woman  commits 
a  misdemeanor  with  the  concurrence 
of  her  husband,  the  husband  is  liable 
to  indictment.  Williamson  v.  State,  16 
Ala.  431. 

1150.  Where  property  has  been  seiz- 
ed under  the  act  of  1740,  as  belonging 
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to  a  slave,  an  indictment,  will  not  lie 
against  the  master  of  the  slave  for 
taking  the  property,  even  after  con- 
demnation, out  of  possession  of  the 
captor  ;  the  remedy  is  by  civil  action. 
The  State  v.  Mazyck,  3  Richard.  291. 

1151.  A  mere  agreement  between 
two  or  more  to  do  an  unlawful  act, 
without  any  act  done  in  furtherance  of 
the  common  design,  is  not  ordinarily  an 
indictable  offence.  Torrey  v.  Field,  10 
Vermont  353. 

1152.  An  act  of  an  official  character 
done  by  a  justice  of  the  peace,  with  a 
corrupt  intent,  is  an  indictable  offence. 
Wickersham  v.  People,  1  Scam.  128. 

1153.  The  offence  of  riding  or  going 
armed  with  unusual  and  dangerous 
weapons,  to  the  terror  of  the  people,  is 
an-  offence  at  Common  Law,  and  is  in- 
dictable in  this  State.  State  v.  Roberts, 
3  Iredell  418. 

1154.  Where  the  legislature  have 
specified  a  "bill,  plaint,  or  information," 
as  to  the  mode  of  recovering  a  fine  or 
penalty,  an  indictment  will  not  lie. 
State  of  Missouri  v.  Corwin,  4  Mo.  609. 

1 155.  Every  act  done  in  furtherance 
of  a  misdemeanor  is  not  the  subject  of 
an  indictment,  but  to  constitute  such 
it  must  tend  directly  and  immediately, 
if  not  necessarily,  to  the  commission  of 
the  misdemeanor.  Brockway  v.  the 
People,  2  Hill's  R.  558. 

1 156.  Hence  the  renting  of  a  house 
to  a  woman  of  ill-fame,  with  the  intent 
that  it  shall  be  kept  for  purposes  of 
public  prostitution,  is  not  an  offence 
punishable  by  indictment,  though  it 
be  kept  so  afterward.     lb. 

1157.  An  indictment  will  lie  for  any 
wilful  neglect  of  duty  on  the  part  of 
overseers  of  the  poor.  The  State  v. 
HoU,  3  Poster's  R.  355. 


X.  Pleading  to  the  Indictment. 

1158.  It  is  not  a  good  plea  to  an  in- 
dictment, that  one  of  the  grand  jurors 
who  found  the  same,  is  not  a  freehold- 
er, &c.    People  v.  Jeicett,  6  Wend.  386. 

1159.  Where  a  prisoner,  indicted  for 
murder,  upon  his  arraignment  pleads 
not  guilty,  "  and  for  his  trial  puts  him- 
self on  his  country,"  this  is  sufficient 


without  his  saying  "  on  God  and  his 
country."    State  v.  Spencer,  8  Iredell  19. 

1160.  As  to  the  circumstances  under 
which  a  person  indicted  for  a  misde- 
meanor may  plead  by  an  attorney.  U. 
States  v.  Mayo,  1  Curtis'  Ct.  Cf.  433. 

1161.  Where  the  clerk  of  the  Court, 
upon  the  arraignment  of  prisoners,  did 
not  proceed  further,  upon  their  plead- 
ing not  guilty,  to  ask  the  prisoners  how 
they  would  be  tried,  so  that  they  did 
not  make  the  usual  and  common  reply, 
"  By  God  and  the  country  f  held  that 
the  issue  was  complete  without  further 
express  words.  U.  States  v.  Gibert,  2 
Sumner  19. 

1162.  Where  the  conduct  of  the 
grand  jury  is  sought  to  be  impeached 
in  a  plea  to  the  indictment,  and  facts  are 
alleged  in  such  plea  contrary  to  the  re- 
cord, the  plea  will  be  held  to  be  bad. 
Buck  v.  State,  7  Ohio  (second  part) 
240. 

1163.  The  plea  of  guilty  in  a  capital 
offence  will  not  be  received  by  the 
Court,  except  after  having  advised  the 
prisoner  of  its  consequences,  nor  with- 
out proof  that  it  was  done  freely,  and 
that  the  accused  was  in  a  sound  state 
of  mind.  Commonwealth  v.  Batris,  1 
Mass.  95. 

1 164.  After  a  demurrer  to  an  indict- 
ment has  been  overruled,  the  Supreme 
Court  of  Vermont  have  a  discretionary 
power  to  allow  the  prisoner  to  plead 
over  and  remand  the  case  to  the  infe- 
rior Court  for  trial.  State  v.  Wilkins,  17 
Vermont  151. 

1165.  Where  a  prisoner  was  indicted 
for  murder,  and  on  being  brought  up 
for  trial,  made  no  distinct  plea,  a  jury 
being  impanelled  to  try  whether  the 
accused  neglected,  by  the  act  of  God 
or  wilfully,  found  the  former,  and  the 
prisoner  was  remanded  by  the  Court. 
Commonwealth  v.  Braley,  1  Mass.  103. 

1166.  In  cases  of  felony,  the  prison- 
er must  appear  in  person  to  be  arraign- 
ed and  to  plead,  and  not  by  attorney, 
and  so  it  is  with  all  proceedings  subse- 
quent to  pleading.  And  it  is  necessary 
that  the  record  should  show  such  an 
appearance.   Sperry's  ease,  9  Leigh  623. 

1167.  A  party  before  he  can  be  put 
upon  his  trial  must  plead  to  the  indict- 
ment. Sartorius  v.  the  State,  24  Miss. 
602. 
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1168.  To  an  indictment  for  an  as 
sault,  in  the  Superior  Court,  the  defend- 
ant pleaded  in  abatement,  that  a  pri- 
or indictment  was  still  pending  against 
him  in  the  County  Court  for  the  same 
offence  ;  held  that  the  plea  is  good  ;  for 
the  Courts  have  concurrent  jurisdic- 
tion, and  to  avoid  the  mischief  of  hav- 
ing two  indictments  carried  on  for  the 
same  cause  against  the  same  person, 
the  jurisdiction  shall  attach  in  the 
County  Court  by  the  prior  finding  of 
the  bill,  and  shall  exclude  that  of  the 
Superior  Court,  except  in  its  appellate 
capacity  :  unless  it  be  shown  that  the 
first  is  carried  on  by  fraud  and  covin  ; 
which  may  be  replied  by  the  State  to 
such  a  plea.  The  State  v.  Yarbrough, 
1  Hawks  18. 

1169.  After  sustaining  a  demurrer  to 
a  special  plea,  the  judgment  of  the 
Court  should  be  respondeat  ouster. 
Hint  v;  the  State,  1  McOook's  0.  E.  15. 

1170.  In  a  criminal  case  in  Ohio,  a 
defendant  cannot  waive  a  jury  trial,  in 
any  other  way  than  by  a  plea  of  guilty, 
and  a  plea  of  special  matter  set  up  by 
way  of  avoidance,  found  insufficient, 
could  in  no  instance  be  treated  as  such 
an  admission  of  the  legal  quality  of 
the  guilt  deducible  from  the  indictment 
as  to  answer  the  purpose  of  a  plea  of 
guilty.     lb. 

1171.  By  the  criminal  code  of  Illi- 
nois, the  accused  is  not  permitted  to 
plead  guilty  until  the  judge  has  fully 
explained  to  him  the  consequences  of 
such  a  plea  ;  and  when  the  prisoner  re- 
fuses to  plead,  the  law  mercifully  di- 
rects that  a  plea  of  "not  guilty"  shall 
be  entered,  and  he  can  only  be  convict- 
ed by  proving  his  guilt,  in  the  same 
manner  as  if  he  had  pleaded  not  guilty. 
If  the  prisoner  is  either  unable  or  un- 
willing to  employ  counsel,  the  Court 
invariably  assign  him  counsel.  Me- 
Kinney  v.  the  People,  2  Gilman's  R.  540. 

1179.  The  law  undoubtedly  is,  that 
the  defendant  must  plead  in  person  ; 
and  in  case  there  was  a  plea  by  attor- 
ney ;  that  would  be  a  nullity.  McQuil- 
lan v.  the  State,  8  Smcd.  &  Marsh.  587. 

1173.  Where  the  record  contains  an 
entry  in  these  words,  "  This  day  came 
the  plaintiff,  by  Fullom  E.  Anderson, 
Esq.,  district  attorney,  and  the  defend- 
ant in  his  own  proper  person,  and  the 


said  defendant  having,  been  arraigned 
at  the  last  term  of  this  Court,  pleaded 
not  guilty,  and  put  himself  upon  the 
country,  and  the  district  attorney,  like- 
wise, and  by  looking  at  the  record  of 
the  previous  term,  no  arraignment  is 
mentioned  f  held  that  it  was  incompe- 
tent for  the  clerk,  at  a  subsequent  term, 
to  make  an  entry  of  what  had  transpir- 
ed at  the  preceding  term.     lb. 

1174.  The  prisoners,  after  arraign- 
ment, and  before  they  were  put  on  their 
trial,  joined  in  the  general  issue,  and 
plead  "  not  guilty  f  the  law  upon  that 
point  is  this,  "  if  the  principal  and  ac- 
cessory appear  together,  and  the  prin- 
cipal pleads  the  general  issue,  the  ac- 
cessory shall  be  put  to  plead  also,  and 
that  if  he  likewise  plead  the  general 
issue,  both  may  be  tried  by  one  inquest. 
But  it  seems  agreed,  that  if  the  princi- 
pal plead  a  plea  in  bar,  or  abatement, 
or  a  former  acquittal,  the  accessory 
shall  not  be  forced  to  answer  till  the 
plea  be  determined.  State  v.  Calvin, 
R.  M.  Charlton  142. 

1175.  A  defendant,  in  a  criminal 
case,  cannot  be  compelled  to  select  and 
rely  upon  one  of  several  pleas,  sub- 
mitted by  him.  State  v.  Greenwood,  5 
Porter  474. 

1176.  Where  a  demurrer  to  an  indict- 
ment is  overruled,  and  the  defendant 
refuses  or  neglects  to  plead  further,  the 
Court  should  direct  the  plea  of  not 
guilty  to  be  entered.  Thomas  v.  State, 
6  Mo.  457. 

1177.  Defendants  in  an  indictment 
have  a  right  to  plead  severally,  not 
guilty;  but  a  general  plea  of  not  guilty 
by  all  the  defendants,  is  in  law  a  seve- 
ral plea.  State  v.  Smith,  2  Iredell 
402. 

1178.  Whether  the  trial  shall  be  se- 
parate or  not,  is  a  matter  of  sound  dis- 
cretion to  be  exercised  by  the  Court 
under  all  the  circumstances  of  the  case. 
lb. 

1179.  After  an  indictment  has  been 
received  by  the  Court,  no  objection  of 
an  irregularity  in  the  impanelling  of 
the  grand  jury  can  be  received  as  a 
plea  to  such  indictment.  Quakers  are 
capable  of  serving  as  grand  jurors. 
Commonwealth  v.  Smith,  9  Mass.  107. 
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XI.  Competency   op   Evidence   on   the 
Trial  of  an  Indictment. 

1180.  The  Court  will  allow  a  party 
to  offer  evidence  in  mitigation  of  sen- 
tence after  the  plea  of  guilty,  and 
a  fortiori  after  a  plea  of  nolo  contende- 
re. It  is  only  when  the  party  is  sued 
in  a  civil  action  for  doing  the  thing 
for  which  he  was  indicted,  that  the 
distinction  between  these  pleas  is  ma- 
terial ;  the  plea  of  nolo  contendere 
pleaded  with  a  protestation  that  the 
party  was  not  guilty,  would  clearly 
not  conclude  the  party  in  his  defence 
against  the  civil  action.  Commonwealth 
v.  Horton,  9  Pick.  206. 

1181.  Where  a  defendant  is  indicted 
for  the  commission  of  an  offence  in  one 
county,  no  evidence  can  be  received 
of  his  having  committed  a  similar  of- 
fence in  some  other  county.  Redman 
v.  State,  1  Blackf.  96. 

1182.  Where  a  count  of  an  indict- 
ment alleges  a  note  to  be  signed  by 
"Joseph  J.  President,"  proof  of  its 
being  signed  by  "  James  J."  will  not 
be  admissible.  U.  States  v.  Keen,  1 
McLean  429. 

1183.  It  is  competent  to  adduce 
proof  of  guilt,  not  only  since  the  day 
designated  in  the  indictment,  and  for 
six  months  before  the  indictment  was 
brought,  but  for  any  time  previously 
within  the  statute  for  prosecuting 
this  offence;  Wingard  v.  the  State,  13 
6a.  396. 

1184.  Where  two  are  indicted  for  an 
affray,  proof  "  that  several  months  be- 
fore the  occurrence  of  the  affray,  they 
had  fought  together,  on  which  occasion 
one  had  attempted  to  strike  the  other, 
and  said  he  would  kill  him  if  he  could 
get  at  him,"  is  not  admissible  evidence 
against  the  one  making  the  threat, 
when  there  is  no  proof  connecting  this 
rencounter  with  the  affray  for  which 
the  parties  were  on  trial,  or  showing 
that  the  latter  grew  out  of  the  former. 
Skains  v.  the  State,  21  Ala.  218. 

1185.  Where  a  great  crime  has  been 
committed,  it  is  important  to  inquire 
whether  the  accused  party  was  influ- 
enced by  any  motive  to  commit  such 
an  offence,  for  the  absence  of  all  motive 
to  commit  the  offence  charged  against 


him,  affords  a  strong  presumption  of  his 
innocence  ;  whereas,  if  it  appears,  on 
the  contrary,  that  he  was  influenced 
by  a  very  strong  motive  to  commit  the 
particular  offence  charged,  the  pro- 
bability of  his  guilt  is  necessarily 
greatly  strengthened.  Bullock  v.  the 
State,  10  Ga.  46. 

1186.  Where  certain  tools  and  im- 
plements were  found  in  the  possession 
of  the  defendant,  and  were  brought 
into  the  court  room  in  mass  and  ex- 
hibited to  the  jury,  as  well  those  that 
might  probably  have  been  used  in  the 
alleged  burglary  as  other  instruments 
not  adapted  to  the  commission  of  this 
particular  offence  ;  it  was  held  proper. 
Commonwealth  v.  Williams,  2  Cush. 
582. 

1187.  Such  tools,  parcel  of  a  larger 
quantity,  found  in  the  possession  of 
the  defendant  at  the  time  of  his  arrest, 
and  a  part  of  the  articles  thus  found 
being  of  a  character  that  might  proper- 
ly have  been  submitted  to  the  jury  and 
relied  upon  as  evidence  as  to  the  find- 
ing of  the  whole  parcel,  and  the  exhi- 
bition of  the  same  to  the  jury  were  not 
objectionable,     lb. 

1188.  Upon  the  trial  of  an  issue 
formed  on  an  indictment  under  the 
statute  for  refusing  to  testify  before 
the  grand  jury  in  reference  to  gaming, 
the  defendant  cannot  be  allowed  to 
give  evidence  in  his  own  favor.  The 
practice  of  permitting  defaulting  wit- 
nesses, on  an  application  to  the  Court, 
to  excuse  themselves  by  their  own  tes- 
timony, furnishes  no  authority  for  such 
procedure.  Batre  v.  State,  18  Ala. 
119. 

1189.  The  original  indictment,  judg- 
ment and  verdict  against  the  principal 
in  the  first  degree,  is  admissible  in  evi- 
dence on  the  trial  of  the  principal  in 
the  second  degree.  Stttdstill  v.  the 
State,  7  Ga.  2. 

1190.  In  criminal  casesr  the  acces- 
sory or  principal  in  the  second  degree, 
will  be  permitted  to  show  that  the  of- 
fence alleged  to  have  been  committed 
did  not  amount  to  felony,  or  not  that 
species  of  felony  with  which  the  princi- 
pal was  charged,     lb. 

1191.  The  warrant  and  the  proceed- 
ings had  before  the  committing  magis 
trate,  as   alleged  in  the  indictment 
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ought  to  be  given  in  evidence  on  the 
trial  of  the  slave,  so  as  to  show  that 
the  justices  of  the  Inferior  Court  had 
jurisdiction  to  try  the  slave  for  the  al- 
leged offence.  Judge  v.  the  State,  Ga. 
173. 

1192.  Where  the  prosecutor  in  an 
indictment  for  larceny  t  who  was  ab- 
sent when  the  goods  were  stolen,  and 
who  was  called  merely  to  identify  some 
of  them  as  having  been  in  his  shop, 
was  asked  by  defendant's  counsel,  if 
after  his  return  he  had  not  expressed 
suspicions  of  another  person,  which 
being  objected  to  by  the  attorney- 
general,  the  Court  decided  that  any 
suspicions  that  the  prosecutor  might 
have  entertained  on  any  charge  made 
against  another,  unless  founded  on 
facts  within  his  own  personal  knowl- 
edge, were  inadmissible  as  evidence. 
Rhea  v.  the  State,  10  Yerg.  258. 

1193.  Under  the  Indiana  statute  of 
1838,  p.  458,  the  defendant  may  give 
in  evidence  under  the  general  issue  to 
an  indictment,  any  matter  in  bar.  Eg- 
gleston  and  another  v.  the  State,  6  Blackf. 
436. 

1194.  On  an  indictment  for  rape,  the 
deposition  of  the  injured  party  (who 
had  died  in  the  meantime)  made  be- 
fore a  justice  on  applying  for  the  war- 
rant, and  in  the  absence  of  the  pris- 
oner, is  not  admissible  as  evidence 
against  him.  The  State  v.  HUl,  2  Hill, 
(3.  C.)  601. 

1195.  If  the  descriptive  term  "horse" 
alone  in  an  indictment  for  horse-steal- 
iiig  had  been  used,  evidence  that  a 
gelding  was  stolen  would  have  been 
admissible  ;  but  as  the  Legislature 
have  thought  proper  to  particularize 
and  define  other  objects,  the  conclusion 
is  obvious,  from  the  reasoning  employ- 
ed, that  in  an  indictment  upon  the 
statute  it  is  necessary  to  be  equally 
specific.  The  State  v.  Phmket,  2  Stew 
art  12 

1196.  Where  the  grand  jury  came 
into  open  court  and  filed  an  indictment 
against  Harrison  Bennett,  for  the  forg- 
ery, in  the  words  and  figures  following, 
to  wit :  here  the  indictment  is  insert- 
ed, with  its  endorsement,  among  which 
is  the  following :  "  a  true  bill,  Jacob 
Fite,  foreman  of  the  grand  jury,  7th 
April,  1846."    This,  according  to  the 


case  of  Calhoun  v.  the  State,  4  Humph- 
rey's 477,  is  record  evifence  that  the 
bill  of  indictment  upon  wnich  the  pris- 
oner was  tried  and  convicted,  was  re- 
turned into  open  court  by  the  grand 
jury  which  found  it  "  a  true  bill."  Ben- 
nett v.  State,  7  Humph.  118. 

1197.  On  the  trial  of  an  indictment 
for  selling  liquor  without  a  license,  the 
prosecuting  attorney  can  only  give 
evidence  of  as  many  distinct  offences 
as  there  are  counts  in  the  indictment. 
Hodgman  v.  the  People,  4  Denio  235. 

1198.  On  the  trial  of  an  indictment 
for  keeping  an  establishment  for  the 
sale  of  confectionery,  &c,  without 
license,  evidence  that  the  title  to  the 
premises,  on  which  the  business  is 
carried  on,  is  in  a  trustee,  for  the  use 
of  the  defendant's  wife,  is  wholly  irrel- 
evant and  properly  excluded.  Wil- 
liamson v.  State,  16  Ala.  431. 

1199.  On  the  trial  of  one  of  two  in- 
dictments for  burglary  with  intent  to 
steal,  in  two  different  dwelling-houses, 
proof  of  the  identity  of  the  money  found 
with  the  nioney  stolen,  was  not  neces- 
sary to  the  conviction  ;  for  the  break- 
ing, entering,  and  stealing  of  the  money 
described,  might  be  proved  by  other 
evidence,  though  no  money  had  been 
found  on  the  defendants,  or  the  money 
found  had  not  been  identified  with  the 
money  stolen  ;  the  identity  of  the  prop- 
erty stolen  might  be  important  in 
another  aspect,  as  affecting  the  prose- 
cutor's right  to  have  it  restored.  On 
this  evidence,  the  Court  informed  the 
jury,  that .  if  the  money  found  on  the 
defendants  corresponded  with  that 
stolen,  and  was  found  on  them  with 
other  articles  of  property  stolen  at  the 
same  time  when  the  house  was  broken 
open,  the  jury  might  infer  that  the 
money  produced,  in  as  far  as  it  corre- 
sponded with  the  money  stolen,  was  the 
same.  This  was  correct,  and  left  the 
evidence  of  identity  properly  to  the  jury. 
Com.  v.  Chilson,  2  Cush.  15. 

1200.  The  defendant  in  such  case 
having  been  convicted  on  one  indict- 
ment, when  the  second  trial  on  the 
other  indictment  came  on  before  an- 
other jury,  and  it  was  objected  that  the 
same  specie  could  not  be  offered  in  evi- 
dence, to  enable  the  prosecutor,  Lang- 
don,  to  select,  if  he  could,  any  piece  of 
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coin  as  his  ;  the  Court  held  the  objec- 
tion was  founded  in  a  mistake  ;  it  sup- 
posed that  the  whole  of  this  money  had 
been  identified  and  found  by  the  first 
jury  to  have  been  stolen  from  Damon, 
the  prosecutor  in  the  first  indictment ; 
but  the  verdict  in  the  former  case  in- 
volved no  such  conclusion,  and  even  if 
it  had,  it  was  a  conclusion  of  fact  upon 
evidence,  and  it  would  be  difficult  to 
say  upon  what  principle  the  Court  could 
declare  such  evidence  incompetent 
upon  the  trial  of  another  indictment. 
lb. 


XII.   Change  of  Venue  on  the  Trial 
of  Indictments. 

.1201.  Where  a  criminal  cAse  is  re- 
moved to  an  adjoining  county  for  trial, 
a  transcript  of  the  record  must  be  sent 
to  the  Court  to  which  it  is  removed, 
and  that  will  be  sufficient.  Price  v.  the 
Stale,  8  Gill  295. 

1202.  When  the  accused  has  been 
arraigned  in  the  court  where  the  indict- 
ment was  found,  it  is  not  necessary 
that  he  be  arraigned  at  the  court  to 
which  the  case  is  removed,  the  arraign- 
ment not  being  a  part  of  the  trial,    lb. 

1203.  By  the  construction  of  the  sta- 
tute, the  removal  must  be  made  by  the 
Court  in  which  the  indictment  is  found. 
A  second  removal  would  not  be  war- 
ranted, lb. 

1204.  The  purpose  of  removal,  is  to 
secure  a  fair  and  impartial  trial.  The 
removal  must  be  made  before  the  com- 
mencement of  the  trial,  and  that  is  when 
the  panel  of  twelve  jurors  is  completed 
by  being  duly  sworn.   lb. 

1205.  The  venue  is  never  changed  in 
a  criminal  cause  ;  but  when  it  appears 
that  an  impartial  trial  cannot  be  had 
in  the  county  where  the  offence  is  laid, 
the  Court  will  order  a  suggestion  of 
this  fact  to  be  entered  on  the  record, 
and  a  venue  is  then  awarded  to  the 
sheriff  of  another  county.  The  People 
v.  Vermilyea,  7  Cow.  108. 

1206.  Whether  an  indictment  remov- 
ed by  certiorari  to  and  pending  in  the 
Supreme  Court,  can  be  remitted  to  the 
court  below. — Quere.    lb. 

1207.  Where  the  Court  makes  an  or- 
der to  change  the  venue  of  an  indict- 


ment, the  order  will  be  conclusive  of 
its  own  regularity,  unless  the  record 
shows  to  the  contrary.  McCauley  v. 
U.  States,  1  Morris  486. 

1208.  The  Court  into  which  a  cause 
is  removed,  is  bound  to  infer  that  all 
things  have  been  regularly  done  before 
the  change  of  venue  was  ordered  ;  it 
is  therefore  bound  to  presume  that  the 
caption  of  the  indictment,  and  other 
proceedings,  were  regular  in  the  court 
in  which  the  case  originated,  and  it 
devolves  on  the  prisoner  to  show  a 
fatal  irregularity.  State  v.  Williams,  3 
Stewart  454. 

1209.  Under  statute  in  Indiana,  it  is 
not  necessary,  in  case  of  change  of 
venue,  that  the  indictment  should  be 
recorded  in  the  court  where  it  was 
found.  Beauchamp  v.  State,  6  Blackf. 
299. 

1210.  Where  a  prisoner  has  been 
twice  arraigned  on  the  same  indict- 
ment, once  in  the  county  where  it  was 
found,  and  the  second  time  in  the 
county  to  which  the  case  was  removed 
by  a  change  of  venue,  he  cannot  lay 
this  as  ground  for  error.  Gardner  v. 
People,  3  Scam.  83. 

1211.  Where  two  or  more  are  indict- 
ed, it  is  competent  for  the  Court  to  or- 
der a  removal  of  the  trial  of  one,  on  his 
application,  to  another  county,  without 
removing  the  trial  of  the  others.  State 
v.  Martin,  2  Iredell  101. 

1212.  It  is  no  ground  of  reversal, 
that  the  order  for  a  change  of  venue  in 
a  criminal  case,  does  not  pursue  the 
statute  ;  if  there  be  ground  of  objec- 
tion to  such  order,  it  is  waived  if  the 
party  does  not  take  advantage  of  it  in 
the  court  below.  Brown  v.  State,  8 
Eng.  96. 

1213.  Where  the  prisoner  swore  that 
the  information  of  the  facts  which  were 
made  the  basis  of  application  to  change 
the  venue,  came  to  his  knowledge  on 
the  day  the  petition  was  prepared, 
and  the  notice  was  given  to  the  State's 
attorney  that  the  motion  would  be 
made,  it  is  equivalent  to  a  statement 
that  he  then  received  the  information 
for  the  first  time.  It  negates  every  in- 
ference that  the  information  had  been 
previously  acquired.  Barrows  v.  the 
People,  11  Illinois  121. 

1214.  Where  the  prisoner  has  shown 
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a  clear  right  to  a  change  of  venue, 
which  the  Court  denied  him,  the  subse- 
quent proceedings  in  the  case  are  er- 
roneous and  must  be  reversed,   lb. 

1215.  It  is  no  objection  that  an  order 
to  transmit  a  criminal  case  from  Balti- 
more city  court  to  Howard  district, 
says  to  Howard  district  court,  instead 
of  the  Howard  district  of  Anne  Arundel 
county.  Rawlings  v.  the  State,  1  Mary- 
land 127. 

1216.  The  certificate  of  the  clerk  be- 
low, appended  to  a  transcript  in  this 
Court  as  to  an  indictment  in  a  cause 
which  is  subjoined,  must  be  taken  as 
true.    State  v.  Greenwood,  5  Porter  474. 

1217.  So  when  papers  in  a  cause  are 
sent  from  one  county  to  another,  by 
change  of  a  venue,  and  afterwards  re- 
moved into  this  court.  It  will  be  pre- 
sumed from  the  clerk's  certificate,  in 
the  absence  of  any  contest  as  to  their 
verity  below,  that  the  clerk  has  trans- 
mitted the  proper  papers.   lb. 

1218.  An  order  of  removal,  directing 
that  the  "  trial  of  the  prosecution  shall 
be  removed,"  &c,  is  sufficient,  without 
directing  further  that  "  a  copy  of  the 

•  record  of  the  said  cause  be  removed," 
Ac.  The  State  v.  Shephard,  8  Iredell 
R.  195. 

1219.  Where  more  persons  than  one 
are  indicted,  and  the  venue  is  changed 
by  less  than  the  whole  number,  those 
who  change  the  venue  must  be  tried 
on  a  copy  of  the  indictment ;  the  origi- 
nal, in  such  a  case,  remains  in  the 
Court,  which  retains  jurisdiction  over 
the  one  who  does  not  change  the  venue. 
John  v.  the  Stale,  2  Ala.  290. 

1220.  Where  an  order  has  been  made 
on  the  change  of  venue  by  one  defend- 
ant, for  the  transmission  of  the  original 
indictment  to  another  county,  the  Court 
retaining  jurisdiction  over  the  defend- 
ant a6  to  whom  the  venue  is  not  chang- 
ed, may  properly  make  an  order  to  ob- 
tain the  custody  of  the  indictment  so 
transmitted  to  another  county,  and 
proceed  to  trial  against  the  defendant 
within  its  jurisdiction.   lb. 

1221.  When  the  indictment  is  re- 
transmitted from  the  Court  to  which  it 
was  irregularly  ordered,  it  is  unneces- 
sary that  it  should  be  certified  by  the 
clerk  of  the  Court,   lb. 

1222.  Whenever  a  criminal  cause  is 


removed  from  an  inferior  to  a  superior 
court,  by  certiorari  or  writ  of  error,  the 
caption  of  the  indictment  must  show 
that  the  Court  before  which  the  indict- 
ment was  found,  had  jurisdiction  of  the 
offence  charged  against  the  prisoner. 
Doty  v.  State,  7  Blackf.  427. 

1223.  Under  the  Indiana  practice  of 
changing  the  venue  in  criminal  cases 
from  one  Circuit  Court  to  another,  it 
must  appear  on  a  writ  of  error,  not 
only  that  the  Court  before  which  the 
indictment  was  found,  but  also  the 
Court  which  tried  the  cause,  had  juris- 
diction of  the  offence.   lb. 

1224.  The  jurisdiction  of  the  latter 
Court,  can  only  be  shown  by  a  state- 
ment in  the  nature  of  a  caption  to  its 
proceedings,  that  the  indictment  was 
there  filed,  and  that  the  prisoner  was 
tried  upon  it.  lb.  The  indictment 
should  also  constitute  a  part  of  the 
record  of  that  Court.     lb. 


XIII.  Arresting  Judgment. 

1225.  Where  an  indictment  is  very 
inartificially  drawn,  and  somewhat  ob- 
scure, judgment  on  it  will  not  be  ar- 
rested on  that  ground.  Morgan  v.  the 
State,  Smed.  &  Marsh.  242. 

1226.  In  Maine,  where  an  indictment 
of  which  the  District  Court  had  ex- 
clusive jurisdiction,  was,  during  the  ex- 
istence of  that  court  transferred  to  the 
Supreme  Court,  for  trial,  judgment  was 
properly  arrested  after  verdict.  The 
State  v.  Bonney,  34  Maine  (4  Red.)  223. 

1227.  Where  an  indictment  contains 
two  counts  charging  offences  commit- 
ted at  the  same  time,  but  of  different 
grades,  in  the  same  class  ;  held  that 
a  judgment  on  a  verdict  of  guilty  as 
to  both  counts,  would  not  be  arrested. 
U.  States  v.  Peterson,  1  W.  &  M.  305. 

1228.  And  in  such  case  it  is  discre- 
tionary with  the  district  attorney,  and 
allowable  for  him  to  enter  a  nolle 
prosequi  on  one  of  the  counts,     lb. 

1229.  A  judgment  will  not  be  ar- 
rested on  account  of  false  spelling,  pro- 
vided it  does  not  change  the  meaning 
of  the  word  misspelt.  State  v.  Molier, 
1  Dev.  263. 

1230.  Judgment  will  be  arrested  if 
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issue  has  not  been  joined  on  the  indict- 
ment State  v.  Monaquas,  T.  U.  P. 
Charlton  16. 

1231.  Where  the  venire  contained 
but  the  initials  of  the  Christian  names 
of  the  grand  jury,  judgment  will  not  be 
arrested  for  this  reason.  State  v. 
Stedman,  7  Porter  495. 

1232.  A  day,  where  a  crime  was  com- 
mitted, must  be  laid  in  an  indictment ; 
and  when  the  date  is  left  blank,  and  it 
does  not  appear  whether  the  statute  of 
limitation  bars  the  prosecution  or  not, 
judgment  will  be  arrested.  Stats  v. 
Beckwith,  1  Stewart  318. 

1233.  Where  a  case  comes  before  the 
Supreme  Court  of  Mass.  on  exceptions 
taken  to  the  ruling  of  the  court  below 
on  an  objection  made  by  the  defend- 
ant, at  the  trial,  to  the  sufficiency  of  the 
indictment,  and  the  objection  was 
overruled,  and  the  jury  returned  a 
verdict  of  guilty  ;  held  that  the  objec- 
tion was  well  founded;  judgment  must 
be  arrested,  as  the  verdict  cannot  cure 
an  insufficient  indictment.  Common- 
wealth v.  Collins,  2  Cush.  556. 

1234.  Where  two  counts,  for  the 
same  transaction,  are  put  in  one  indict- 
ment, the  one  for  a  misdemeanor,  and 
the  other  for  a  felony,  and  the  prisoner 
is  found  guilty  on  the  first  count,  the 
judgment  will  not  be  arrested.  United 
States  v.  Stetson,  3  W.  &  M.  164. 

1235.  Where  the  indictment  charges 
goods  alleged  to  be  stolen  as  the  prop- 
erty of  persons  whose  names  are  un- 
known, and  a  witness  who  appeared 
before  the  grand  jury  swore  that  he 
owned  a  part  of  the  goods  ;  held  to  be 
no  cause  for  arresting  judgment,  and 
that  the  objection  should  have  been 
made  the  subject  of  a  special  plea.    lb. 

1236.  Nothing  is  good  in  arrest  of 
judgment,  which  does  not  arise  from 
intrinsic  causes,  appearing  upon  the 
face  of  the  record.  Terrell  v.  the  State, 
9  Ga.  58. 

1237.  Whether  the  facts  are  properly 
,  alleged,  or,  !f  proved,  would  constitute 

a  crime,  cannot  be  raised  in  the  exami- 
nation of  testimony  ;  those  points  would 
be  properly  presented  on  motion  in  ar- 
rest of  judgment.  State  v.  Hart,  34 
Maine  36. 

1238.  If  the  first  count  be  bad,  there 
being  other  counts  in  the  indictment, 


which  are  good,  on  a  general  verdict  of 
guilty  the  judgment  cannot  be  arrested. 
U.  S.  v.  Burroughs,  3  McLean  405. 

1239.  Judgment  was  arrested  on  an 
indictment,  because  of  the  conclusion 
of  the  indictment  being  against  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  made  of  force  in  this 
State,  instead  of  charging  the  offence 
to  have  been  committed  against  the  act 
of  the  general  assembly.  The  State  v. 
Holley,  1  Brevard  35. 

1240.  If  an  indictment  contains  two 
counts,  and  there  is  a  general  verdict 
of  guilty,  the  Court  will  not  arrest  the 
sentence  of  the  law,  though  one  of  the 
counts  should  be  insufficient.  State  v. 
Davidson,  12  Vermont  300. 

1241.  A  motion  in  arrest  of  judgment 
must  be  confined  to  the  sufficiency  of 
the  indictment,  as  returned  by  the  grand 
jury  ;  all  questions  in  relation  to  the 
regularity  of  the  caption,  and  which 
may  appear  on  the  records  of  the  county 
court,  cannot  be  noticed ;  criminal  cases 
are  not  brought  before  the  Supreme 
Court  of  Vermont  by  writ  of  error,  in 
which  the  whole  record  is  certified,  but 
are  brought  here  by  exceptions,  and 
only  present  such  questions  as  might 
have  been  raised  in  the  county  court ; 
where  the  indictment  and  caption  are 
removed  into  a  higher  court  by  writ  of 
error,  or  certiorari,  defects  in  the  cap- 
tion as  well  as  in  the  indictment  may 
be  heard  and  determined.  State  v. 
Nixon,  18  Vermont  70. 

1242.  In  the  indictment  itself  the 
caption  may  be  wholly  omitted,     lb. 

1243.  If  an  indictment,,  charge  that 
which  is  an  offence  at  Common  Law 
only,  to  be  contrary  to  the  statute, 
judgment  will  not  be  arrested.  State 
v.  Phelps,  11  Vermont  116. 

1244.  In  an  information  for  stealing 
a  horse,  it  is  no  ground  of  arresting 
judgment,  that  the  horse  is  described 
as  being  either  of  a  "  brown  or  bay 
color."  State  v.  Gilbert,  13  Vermont 
647. 

1245.  A  caption  of  an  indictment 
forms  no  part  of  the  indictment;  and 
therefore  it  is  not  a  ground  for  arrest- 
ing judgment,  that  the  indictment  does 
not  show  in  its  caption  that  it  was 
taken  before  a  court  of  North  Carolina. 
State  v.  Buckell,   1  Hawks'  R.  354. 
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1246.  Where  the  verdict  does  not 
conform  to  the  indictment,  the  judg- 
ment will  be  arrested.  The  State  v. 
Lohmdn,  3  Hill's  S.  C.  67. 

1247.  A  count  in  an  indictment 
which  charges  two  distinct  offences,  is 
bad,  and  if  the  defendant  is  found 
guilty  on  such  count,  he  may  avail 
himself  of  the  objection  by  motion  in 
arrest  of  judgment.  State  v.  Howe,  1 
Richard.  260. 

1248.  The  omission  of  North  Caro- 
lina in  an  indictment  found  in  a  court 
of  this  State,  where  the  name  of  the 
county  is  inserted  in  the  margin  or 
body  of  the  indictment,  is  not  a  cause 
for  arresting  the  judgment.  State  v . 
Lane,  4  IredelPs  R.  113. 

1249.  Where  an  indictment  lays  the 
time  so  long  before  the  indictment  is 
found,  that  the  crime  appears  to  be 
barred  by  the  statute  of  limitations, 
this  is  no  ground  for  arresting  judg- 
ment. People  v.  Santvoort,  9  Cow.  654. 

1250.  Where  it  appears  from  the  re- 
cord that  verdict  of  the  jury  was  writ- 
ten on  the  indictment,  but  was  not  en- 
tered on  the  minutes  of  the  Court  at 
the  term  when  it  was  returned,  and 
the  indictment  was  of  file  in  the  prop- 
er office,  and  constituted  a  part  of  the 
proceedings  of  the  Court ;  held  that 
the  neglect  of  the  clerk  to  enter  it  on 
the  minutes,  affords  no  sufficient  ground 
to  arrest  the  judgment.  Hall  v.  State, 
9  Kelly  18. 

1251.  Where  an  indictment  showed 
upon  its  face,  that  it  was  barred  by 
the  statute  of  limitations,  and  did  not 
show  on  its  face  anything  by  which 
the  effect  of  the  statute  could  be  avoid- 
ed ;  held  that  the  judgment  ought  to 
be  arrested.  McLane  v.  the  State,  4  Ga. 
335. 

1252.  Where  eight  persons  are  in 
dieted  for  an  unlawful  assembly,  and 
out  of  this  number  only  five  appear, 
and  put  in  a  plea  of  not  guilty,  and  on 
trial  two  out  of  the  five  are  found 
guilty,  and  the  other  three  are  acquit- 
ted ;  it  was  held  that  if  all  but  the 
two  convicted,  had  been  fried  and  ac- 
quitted, no  judgment  could,  in  such 
case,  be  entered  on  the  verdict  against 
the  two.  State  v.  Bailey,  3  Blackf.  209. 

1253.  Where  it  did  not  appear  of  re- 
cord, that  the  grand  jury  had  returned 


the  indictment  into  court ;  it  was  held 
that  the  judgment  entered  on  such  in- 
dictment was  erroneous,  and  must  be 
setaside.  Rainey  v.  People,  3  Gil  man  71. 

1254.  Where  an  indictment  contains 
several  counts,  and  the  jury  find  a  ver- 
dict of  guilty  on  some  of  the  counts, 
and  make  no  mention  of  the  other 
counts,  it  is  proper  that  a  judgment  of 
acquittal  should  follow  upon  the  counts 
of  which  no  mention  was  made  in  the 
verdict.     Kirk's  case,  9  Leigh  627. 

1255.  Where  an  indictment  contains 
two  counts,  which  charge  offences  sub- 
ject to  different  punishments,  and  the 
jury  bring  in  a  general  verdict  of 
guilty,  and  fix  the  punishment  accord- 
ing to  the  offence  alleged  in  the  sec- 
ond count,  and  the  Court  renders  judg- 
ment on  the  first  count,  punishing  the 
person  according  to  the  terms  of  pun- 
ishment imposed  by  the  verdict  of  the 
jury  ;  it  will  be  held  to  be  erroneous, 
but  the  judgment  will  not  be  set  aside. 
The  case  will  be  sent  back  to  the 
Court  below  for  judgment,  to  be  entered 
according  to  the  verdict.  Baker  v. 
State,  4  Ark.  56. 

1256.  Where  an  indictment  is  laid 
for  a  misdemeanor,  and  a  judgment  is 
rendered  against  the  defendant  on  de- 
murrer to  such  indictment,  the  judg- 
ment \8  final.  State  v.  Rutledge,  8 
Humph.  32. 

1257.  Where  a  demurrer  is  filed  to 
an  indictment,  the  Court  cannot  enter 
judgment  assessing  punishment  of  the 
defendant.  It  is  necessary  in  all 
cases,  where  the  defendant  does  not 
admit  the  indictment  to  be  true,  to  en- 
ter a  plea  of  not  guilty.  Meader  v. 
State,  11  Mo.  363. 

1258.  The  judgment  upon  a  joint  in- 
dictment, where  more  than  one  is  con- 
victed, is  several ;  two  individuals 
were  indicted  jointly,  for  keeping  a 
tippling-house,  and  found  guilty  by  a 
general  verdict ;  judgment  that  both 
pay  fines,  $60  each,  is  right.  Caldwell 
v.  Commonwealth,  7  Dana  529. 

1259.  A  judgment  on  a  special  ver- 
dict, leaves  the  matter  of  law  distinct- 
ly open  to  review  in  a  higher  court. 
Slate  v.  Moore,  7  Iredell  228. 

1260.  But  where  the  Court  sets  aside 
a  special  verdict,  as  they  may  do,  they 
cannot  of  themselves  enter  a  general 
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verdict  of  guilty  or  not  guilty.      That 
must  be  done  by  a  new  jury.  lb. 

1261.  Upon  conviction  on  an  indict- 
ment containing  several  counts,  one 
of  which  is  good  and  the  others  bad, 
judgment  must  be  rendered  for  the 
State  upon  the  good  count.  State  v. 
Miller,  7  Iredell  275. 

1262.  On  a  joint  judgment  against 
county  commissioners,  on  an  indict- 
ment for  refusing  to  fix  the  per  cent,  on 
taxable  property  ;  held  that  the  judg- 
ment was  erroneous  because  it  was 
joint.  If  the  defendants  were  liable  on 
this  indictment,  they  could  only.be  so 
in  their  individual  capacities,  and  there 
should  have  been  a  judgment  against 
each  of  them.  The  State  v.  Hopkins, 
7  Blackf.  494. 

1263.  A  judgment  which  recites  that 
the  jury  were  selected,  tried,  and  sworn 
to  try  the  prisoner,  &c,  who  was  in- 
dicted for  the  crime  of  murder,  and 
states  that  the  prisoner  was  thereupon 
arraigned,  and  pleaded  "  not  guilty"  to 
the  indictment,  is  erroneous.  The  plea 
of  the  prisoner  should  have  preceded 
the  selection  and  swearing  of  the  jury. 
State  v.  Hugh**,  1  Ala.  655. 


XIV.  Miscellaneous. 

1264.  Where  a  defendant  is  tried  on 
an  indictment,  he  may  demur  to  evi- 
dence, but  the  prosecution  is  under  no 
obligation  to  join  in  the  demurrer. 
Commonwealth  v.  Parr,  5  Watts  &  Ser- 
geant345. 

1265.  Where  the  offence  is  punish- 
able by  imprisonment,  as  well  as  fine, 
a  capias  is  the  proper  process  to  bring 
the  body  into  court;  such  process  has 
been  long  in  practice  in  England,  after 
indictment  in  cases  of  misdemean- 
ors, and  is  the  practice  here,  except  in 
cases  punishable  by  fine  only.  Mc- 
Ewen  v.  State,  3  Smedes  &  Marsh.  120. 

1266.  Prisoner  indicted  for  murder 
in  the  Common  Pleas,  when  arraigned 
stands  mute,  the  Court  assuming  that 
another  indictment  against  him  for  the 
same  offence  was  pending  in  the  Su- 
preme Court,  refuses  to  proceed  in  the 
case.  Mandamus  to  proceed  a  proper 
remedy.     Turner's  case,  5  Ohio  542. 


1267.  If  after  the  jury  are  sworn  in 
a  criminal  case,  and  depart  from  the 
bar,  one  of  the  jurors  separates  from 
his  fellows,  whereby  the  Court  are 
compelled  to  discharge  the  jury,  with- 
out the  consent  of  the  defendant,  he 
may  be  again  put  upon  his  trial  on  the 
same  indictment.  The  State  v.  HaU, 
4  Halst.  256. 

1268.  Where  a  defendant  demurs  to 
an  indictment,  and  his  demurrer  is 
overruled,  the  Court  cannot  enter  up 
judgment  against  him,  and  assess  his 
punishment;  a  plea  should  have  been 
put  in,  and  a  trial  had  by  jury.  Ross 
v.  State,  9  Mo.  687. 

1269.  In  criminal  cases,  a  demurrer 
is  not  considered  as  a  confession  of 
guilt,  lb. 

1270.  Every  one  is  presumed  to  wish 
to  offer  evidence  which  can  operate  in 
his  favor,  if  it  is  attainable  ;  and  it  is 
a  settled  principle,  that  unnecessary 
omission  to  do  this  is  a  circumstance 
which  the  jury  may  consider  with 
other  evidence  in  the  case.  State  v. 
McAllister,  24  (11  Shepley)  Maine  139. 

1271.  On  the  trial  of  an  indictment 
for  a  misdemeanor,  for  exposing  the  ? 
bodies  of  the  accused  naked  and  un- 
covered to  the  public  view,  the  intent 
with  which  the  act  was  done  is  a  mate- 
rial ingredient  in  the  offence,  and  is  a 
question  of  fact  for  the  consideration 
of  the  jury  under  all  the  circumstances 
of  the  case.  Miller  v.  the  People,  5 
Barb.  203. 

1272.  Where  it  is  contended  that 
the  order  of  the  judge,  directing  the 
attorney-general  to  file  the  bill  of  in- 
dictment ex  officio,  is  not  sufficiently 
specific  in  its  terms  to  have  warranted 
this  action  of  the  attorney-general, 
that  it  ought  to  have  stated  that  no 
one  would  prosecute  for  the  offence  ; 
it  was  held  not  necessary  to  state  it. 
Bennett  v.  the  State,  7  Humph.  118. 

1273.  As  the  statutes  of  Jeofails  and 
amendments  do  not  extend  to  criminal 
proceedings,  it  follows  that  every  error 
which  would  have  been  fatal  on  demur- 
rer, or  in  arrest  of  judgment,  will  be 
sufficient  to  procure  its  reversal.  Kirk 
v.  the  State,  13  Smed.  &  Marsh.  406. 

1274.  Where  the  condition  of  a  re- 
cognizance was  to  appear  and  answer 
an  indictment  for  gaming,   the  con- 


Digitized  by 


Google 


428 


INDICTMENT. 


Miscellaneous. 


dition,  as  stated  in  the  scire  facias,  up- 
on the  recognizance,  was  to  appear  and 
answer  an  indictment  for  keeping  a 
gaming  table  ;  held  that  this  was  no 
variance.  Whitfield  v.  the  State,  4 
Ark.  111. 

1275.  A  witness,  sworn  in  support  of 
an  indictment  founded  on  a  statute, 
which,  in  case  of  conviction,  gives  one- 
half  the  penalty  to  the  informer,  is  not 
to  be  considered  the  informer  from  the 
mere  fact  that  he  is  the  only  witness  in 
the  case.  Williamson  v.  the  State,  16 
Ala.  431. 

127(5.  The  defendant,  in  a  civil  or 
criminal  case,  appealed  by  him,  may, 
in  the  Appellate  Court,  plead  the  same 
plea  as  that  on  which  the  judgment 
appealed  from  was  rendered,  or  any 
matter  of  defence  subsequent  in  its 
nature,  which,  according  to  the  order 
of  pleading  established  by  the  rules  of 
the  Common  Law,  he  would  have  a  right 
to  plead  in  the  court  below  ;  but  he 
cannot  plead  any  matter  which  had 
been  pleaded  and  determined  in  the 
court  below  prior  to  that  so  pleaded 
and  determined.  Wickwire  v.  the  State, 
19  Conn.  477. 

12*1*1.  Where  the  statute  requires  a 
copy  of  the  indictment  to  be  delivered 
to  the  prisoner  two  days  before  the 
trial,  the  true  meaning  is,  that  the  copy 
should  be  delivered  two  days  before 
the  cause  is  tried  by  the  jury,  and  not 
before  the  party  is  arraigned  on  the 
indictment.  United  States  v.  Curtis,  4 
Mason's  E.  232. 

1278.  It  is  the  policy  of  the  law,  in 
the  furtherance  of  justice,  that  the  pre- 
liminary inquiry  before  a  grand  jury 
should  be  conducted  in  secret.  No 
evidence,  therefore,  will  be  admitted 
for  the  purpose  of  vitiating  an  indict- 
ment, either  from  the  grand  jurors,  or 
from  the  witnesses  before  them,  or  from 
any  other  person  required  by  law  to  be 
present,  as  the  evidence  given  on  such 
inquiry.  The  State  v.  Fasset,  16  Conn. 
457. 

1279.  An  indictment,  found  amongst 
the  files  of  the  Court,  and  recognized 
as  an  authentic  paper,  proves  itself, 
when  the  question  of  authenticity  is 
raised  on  an  issue  to  a  plea  to  the  same 
indictment;  and  on  such  an  issue  no 
evidence  need  be  produced  to  sustain 


the  affirmative.     The  State  v.  Clarkson, 
3  Ala.  378. 

1280.  Where  the  defendants  confess 
themselves  guilty  in  manner  and  form, 
as  charged  against  them  in  the  indict- 
ment, if  no  offence  against  the  law  is 
charged,  they  have  not  confessed  them- 
selves guilty  of  any.  Fletcher  v.  the 
State,  7  Egg.  169. 

1281.  But  if  the  confession  was  still 
broader,  and  embraced  a  crime,  when 
the  indictment  fell  short  of  it,  and  pun- 
ishment followed,  it  would  be  the  pun- 
ishment of  a  crime  not  proceeded  for 
by  indictment.     lb. 

1282.  A  recognizance  to  appear  and 
answer  an  indictment,  to  be  preferred 
at  a  future  time  against  the  principal 
recognizor,  need  not  set  out  the  offence 
charged  with  the  technical  accuracy 
required  in  the  indictment,  but  it  will 
be  sufficient  if  the  offence  be  substan- 
tially described.  The  State  v.  Weaver, 
18  Ala.  293. 

1283.  A  waiver  of  all  objections  to  an 
irregularity  in  the  finding  of  the  indict, 
ment,  and  to  the  jurisdiction,  •'  was  vol- 
untarily entered  of  record  "  by  the  pris- 
oner ;  held  that  the  Supreme  Court  of 
Maine  could  not  acquire  jurisdiction  by 
consent,  and  a  waiver  could  amount  to 
no  more.  The  State  v.  Bonney,  34  Me. 
223. 

1284.  Whatever  inconveniences  or 
irregularities  a  prisoner  may  complain 
of,  as  to  the  examination,  or  want  of 
examination,  before  the  examining  mag- 
istrate, they  can  have  no  relevancy  as 
objections  to  the  indictment,  which  has 
given  the  sanction  of  the  grand  inquest 
of  the  county  to  the  charge  for  which 
the  magistrate  had  committed  him. 
Close's  case,  8  Gratt.  606. 

1285.  Where  a  defendant  is  dis- 
charged from  an  indictment  for  want 
of  prosecution,  by  virtue  of  the  first 
section  of  the  "  act  relative  to  indict- 
ments," he  is  discharged  only  from  his 
imprisonment,  or  recognizance,  but  is 
not  acquitted  of  the  crime,  or  dis- 
charged from  its  penalty.  The  State  v. 
Garthwaite,  3  Zabris.  143. 

1286.  Where  an  indictment  has  been 
quashed,  because  one  of  the  grand 
jurors  who  found  it  was  not  a  freehold- 
er, it  was  held  that  the  indictment  was 
not  a  sufficient  foundation  for  a  wile 
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upon  the  party  to  show  cause  why  an 
information  should  not  be  filed  against 
him.  Commonwealth  v.  Ayres,  6  Gratt. 
668. 

1287.  Where  certain  witnesses  were 
called  by  the  government,  on  the  trial  of 
an  indictment  for  vending  lottery  tick- 
ets, and  objecting  to  testify  without 
first  seeing  the  indictment,  on  the 
ground  that  they  had  reason  to  sup- 
pose that  they  were  also  indicted  and 
presented  in  the  same  bill,  so  that  they 
might  be  better  prepared  to  testify  on 
such  trial,  and  alleging  that  no  process 
had,  to  their  knowledge,  been  issued 
against  them  ;  the  Court  held  that  it 
was  optional  with  the  attorney  for  the 
government  to  issue  process  on  indict- 
ment, and  that  the  indictment  could 
not  be  shown  the  witnesses,  for  their 
inspection.  Commonwealth  v.  Bray- 
nard,  Thacher's  Crim.  Cas.  146. 

1288.  Where  the  clerk  fails  to  enter 
upon  an  indictment  the  day  of  its  re- 
turn by  the  grand  jury  into  court,  such 
failure  does  not  authorize  the  Court  to 
discharge  the  defendant.  The  State 
v.  Chirk,  18  Mo.  (3  Bennett)  432. 

1289.  Where  a  prisoner  is  sent  for 
further  trial  by  an  examining  court 
which  sat  during  the  session  of  the 
Circuit  Court,  to  which  he  is  sent  for 
further  trial  ;  held  that  that  term  of  the 
Circuit  Court  is  not  one  of  the  two  at 
which  the  statute  directs  that  he 
shall  be  indicted  or  dischared  from  im- 
prisonment.    BelPs  case,  8  Gratt.  600. 

1290.  Where  it  may  be  clearly  un 
derstood  from  the  record  of  the  exam- 
ining court,  that  the  crime  for  which 
the  prisoner  was  indicted  is  the  offence 
for  which  he  was  examiued,  that  will 
be  sufficient.    lb. 

1291.  In  Georgia,  where  a  demand 
for  a  trial  is  made  in  pursuance  of  the 
18th  section  of  the  14th  division  of  the 
penal  code,  and  a  jury  is  impanelled 
and  qualified  to  try  the  prisoner  both 
at  the  term  when  the  demand  is  made, 
and  at  the  term  where  he  moves  for  a 
discharge  and  he  is  not  tried,  he  is 
then  entitled  to  be  absolutely  discharg- 
ed and  acquitted  of  the  crime  alleged 
in  the  indictment.  Kerese  v.  the  Slate, 
10.  Ga.  95. 

1292.  After  an  indictment  has  been 
removed  by  certiorari  from  the  Oyer 


and  Terminer  to  the  Supreme  Court, 
carried  down  to  the  Circuit  for  trial,  and 
a  verdict  rendered  for  the  defendant, 
the  State  cannot  be  permitted  to  show 
by  a  certificate  of  the  clerk  of  the  Oyer 
and  Terminer,  or  even  by  the  produc- 
tion of  an  original  indictment,  that  the 
return  made  by  that  Court  was  un- 
true.    State  v.  Jones,  6  Halst.  289. 

1293.  Where  a  defendant  has  been 
acquitted  by  reason  of  a  variance  be- 
tween the  instrument  set  forth  in  the 
transcript  of  the  indictment  and  that 
produced  in  evidence,  although  such 
variance  was  induced  by  an  accidental 
omission  of  the  clerk  of  the  Oyer  and 
and  Terminer  in  transcribing  the  in- 
dictment and  certifying  the  same  to 
the  Supreme  Court  to  which  it  was  re- 
moved by  certiorari,  this  Court  will 
not  order  the  defendant  to  be  held  in 
recognizance  to  appear  at  the  Oyer 
and  Terminer  to  answer  the  original 
indictment.     R. 

1294.  The  benefit  of  clergy  is  not 
known  to  the  laws  of  Indiana.  Fuller 
v.  State,  1  Blackf.  63. 

1295.  In  Virginia,  offences  punish- 
able by  confinement  in  the  peuitentiary, 
are  excepted  from  that  class  of  offences 
for  which  indictments  may  contain 
good  and  bad  counts,  and  yet  be  sus- 
tained by  a  general  verdict  of  guilty. 
Clere's  casefi  Gratt.  615. 

1296.  Where  a  presentment  was 
made  by  the  grand  jury  for  a  particu- 
lar offence,  and  a  bill  of  indictment  for 
the  same  offence  was  sent  by  the  at- 
torney for  the  prosecution  to  the  grand 
jury,  who  found  it  "  a  true  bill,"  after- 
wards, at  a  subsequent  term,  the  pros- 
ecuting attorney  enters  a  nolle  prose- 
qui on  the  indictment,  and  it  then  ap- 
pearing that  the  indictment  was  an 
amendment  of  the  presentment ;  the 
latter  ceased  to  exist  with  the  former. 
United   States  v.  Hill,  1  Brock.  156. 

1297.  The  Court  should  entertain 
very  cautiously  a  motion  to  strike  off 
or  release  a  prosecutor  to  an  indict- 
ment. BartJett  v.  Humphreys,  Hardin 
513. 

1298.  By  the  act  of  August  8,  1846, 
an  indictment  for  a  misdemeanor  may 
be  sent  to  the  Oircuit  Court  by  an 
order  made  at  a  term  subsequent  to 
that  to  which  the  indictment  is  return- 
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ed,  and  after  the  defendant  has  put  in 
his  plea  to  the  indictment,  and  some 
proceedings  have  been  had.  U.  States 
v.  Morris,  1  Curtis'  Ct.  Ct.  23. 

1299.  It  may  be  well  pleaded  in  bar 
to  an  indictment  for  a  misdemeanor, 
that  the  case  was  once  committed  to  a 
jury,  and  withdrawn  before  verdict  by 
order  of  the  Court.     lb. 


INFORMATION. 


I.  When  an  Information  lies.  Who  may  be  an 

informer. 
II.  Jurisdiction  of  an  Information, 
m.  Of  the  indictment  and  its  requisites. 


I.  When    an  Information  lies — Who 

MAY   BE   AN    INFORMER. 

1.  An  indictment  for  intrusion  upon 
the  lands  of  the  Commonwealth,  can- 
not be  sustained,  unless  the  Common- 
wealth shall  have  acquired  possession. 
Com.  v.  Hite,  6  Leigh  588. 

2.  An  information  does  not  lie  in  this 
Court  against  a  town,  for  not  being 
provided  with  a  public  protestant 
teacher  of  piety,  religion,  and  morality, 
unless  the  Sessions  have  adjudged  such 
town  to  be  of  sufficient  ability  to  main- 
tain such  a  public  teacher.  Common- 
wealth v.  Inhabitants  of  Waterborough,  5 
Mass.  257. 

3.  In  Virginia,  under  the  statute  1 
Rev.  Code,  c  169,  §  65,  upon  a  present- 
ment in  a  Circuit  Court,  for  an  offence 
for  which  the  penalty  fixed  bylaw  does 
not  exceed  $20,  the  Court  cannot  enter 
upon  proceedings  by  way  of  informa- 
tion, .but  only  in  a  summary  way. 
Webb's  case,  Leigh  721. 

4.  Where  an  act  which  was  not 
criminal  before,  is  prohibited  by  a  sub- 
stantive clause  in  a  statute,  and  in  an- 
other section  a  special  remedy  is 
given,  an  indictment  or  information 
will  lie  upon  the  prohibitory  clause. 
State  v.  Bishop,  7  Conn.  181. 

5.  Accordingly,  where  a  miller,  on 
the  complaint  of  a  grand  juror,  for  tak- 


ing excessive  toll,  in  violation  of  the 
statute,  was  convicted  and  sentenced 
to  pay  a  fine  of  two  dollars  to  the  treas- 
ury of  the  town  where  the  offence  was 
committed  ;  it  was  held  that  this  pro- 
ceeding was  legal.    lb. 

6.  At  Common  Law,  an  information 
lies  for  a  show  that  tends  to  corrupt 
the  morals  of  the  community,  or  shocks 
humanity  with  its  indecency ;  and  if 
an  information  in  such  case  alleges 
that  the  offence  is  contrary  to  the  statr 
ute,  this  may  be  treated  as  mere  sur- 
plusage, and  will  not  vitiate  the  pro- 
ceedings. Knowles  v.  State,  3  Day 
103. 

7.  Where  information  is  granted,  it 
is  an  official  act,  devolving  solely  on 
the  attorney-general,  and  his  action  is 
not  limited  by  leave  of  Court,  or  any 
preliminary  inquiry  instituted  by  them. 
The  State  v.  Dover,  9  N.  Hamp.  468. 

8.  A  free  man  of  color,  though  he 
cannot  be  a  witness  in  any  case,  ex- 
cept where  none  but  negroes,  mulat- 
toes,  or  Indians  are  parties,  may,  by  his 
own  oath,  require  a  white  man  to  give 
security  to  keep  the  peace.  Common- 
wealth v.  Oldham,  1  Dana  467. 

9.  The  oath  or  affirmation  of  a  free 
man  of  color,  may  be  received  in 
any  case  where  the  oath  or  affidavit 
of  a  party  is  required  or  admissible. 
lb. 


II.  Jurisdiction  of  an   Information. 

10.  In  Arkansas  the  Supreme  Court 
has  no  jurisdiction  of  an  information 
in  the  nature  of  a  quo  warranto.  The 
State  v.  Ashley,  1  Ark.  279 

11.  Where  an  information  charged 
the  defendant  with  having  committed 
an  assault  and  battery  upon  the  body 
of  another,  and  with  having  in  a  violent 
manner  and  with  great  force,  thrown 
him  upon  the  ground,  and  with  having 
dragged  him  into  a  brook  or  pond  of 
water  and  pressed  and  held  his  body 
and  face  in  the  water  and  mud,  and 
with  having,  by  so  holding  his  body 
and  face  in  the  water  and  mud,  at- 
tempted to  suffocate  and  drown  him  ; 
it  was  held  that  such  information  charg- 
ed an  assault  and  battery  with  an  at- 
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tempt  and  with  intent  to  kill,  but  if 
otherwise,  that  still  the  offence  alleged 
was  a  high  crime  and  misdemeanor  at 
Common  Law,  and  was  not  therefore 
within  the  jurisdiction  of  County  Court. 
Southworth  v.  State,  5  Conn.  325. 

12.  A  justice  of  the  peace  cannot 
hold  one  to  bail  for  an  offence  which 
may  by  law  be  prosecuted  by  informa- 
tion, qui  tarn,  as  well  as  by  indictment. 
Commonwealth  v.  Cheney,  6  Mass.  347. 

13.  Where  a  statute  forbids  the 
doing  of  an  act  under  a  penalty,  and 
gives  one  moiety  to  the  public,  and  the 
other  to  a  common  informer,  the  State 
may  prosecute  for  the  whole,  unless 
a  common  informer  has  commenced  a 
qui  tam  suit  for  the  penalty.  State  v. 
Bishop,  1  Conn.  181. 

14.  Where  an  exception  is  made  to 
a  criminal  proceeding,  on  the  complaint 
of  a  grand  juror,  before  a  justice  of  the 
peace,  that  the  residence  of  such  jus- 
tice is  not  in  the  town  where  the  of- 
fence was  committed,  it  is  unavailable 
after  a  plea  of  not  guilty.    lb. 

15.  Where  the  record  of  each  pro- 
ceeding showed  that  the  offender  was 
arrested  and  brought  before  the  justice, 
at  his  dwelling-house  in  B.  ;  it  was 
held  that  the  residence  of  the  justice 
in  B.,  was  sufficiently  shown,    lb. 


III.  Of  the  Indictment  and  its  Requi- 
sites. 

16.  In  Massachusetts,  under  the  stat- 
ute of  1832,  c.  73,  and  statute  1833,  c. 
85,  which  imposes  additional  punish- 
ment on  convicts  who  had  been  dis- 
charged from  former  sentences  "  in  due 
course  of  law,"  it  was  held  sufficient 
to  state,  in  an  information  for  such 
punishment,  that  the  convict  had  been 
discharged  from  a  former  sentence  in 
consequence  of  a  pardon.  Evans  v. 
Com.,  3  Met  453. 

17.  Where  there  is  an  information 
for  additional  punishment  for  a  third 
offence  of  a  convict,  who  has  been  be- 
fore sentenced  to  additional  punish- 
ment for  a  second  offence,  it  is  irregu- 
lar, if  not  fatally  defective,  if  it  mere- 
ly state  the  first  information  on  which 
the  two  former  convictions  were  aver* 


red,  instead  of  directly  averring  them. 
Wilde  v.  the  Com.,  2  Met  408. 

18.  Where  there  is  an  information 
for  additional  punishment,  it  need  not 
set  forth  the  previous  conditions  and 
sentences  in  extenso,  but  is  well  if  it 
set  forth  the  convictions  with  such 
particularity  as  to  identify  them,  and 
indicate  the  character  of  the  offence 
charged,  and  if  it  also  state  the  sen- 
tences with  such  exactness  as  to  show 
that  they  bring  the  convict  within 
the  law  for  additional  punishment    lb. 

19.  If  an  information  conclude  con- 
tra formam  statuti,  and  the  offence  al- 
leged is  not  within  any  statute,  these 
words  may  be  rejected  as  surplusage. 
Southworth  v.  State,  5  Conn.  325. 

20.  Where  an  information  is  for  ex- 
hibiting a  show,  the  particular  circum- 
stances of  indecency,  barbarity,  or  im- 
morality must  be  set  forth,  in  order 
that  the  Court  can  see  whether  the  of- 
fence is  within  the  statute,  or  whether 
it  is  an  offence  at  Common  Law,  or  the 
information  cannot  be  maintained. 
Knowhs  v.  State,  3  Day  103. 

21.  In  an  information  for  a  first 
offence  (in  contradistinction  to  a  second 
or  third,  with  an  increased  penalty),  it 
need  not  be  stated  as  a  first  offence  ; 
but  this  will  be  presumed,  in  the 
absence  of  any  allegation  of  a  different 
import  Kilbourn  v.  State,  9  Conn. 
560. 

22.  In  Connecticut  the  acts  prohibit- 
ed by  the  7th  section  of  the  statute 
relating  to  taverns,  though  distinct  in 
their  nature,  and  committed  at  different 
times,  and  in  relation  to  several  per- 
sons, may  be  charged  in  one  count,  as 
constituting  but  one  offence.     lb. 

23.  Where  an  information  for  a 
breach  of  such  statute  alleged  that 
the  defendant,  on  the  29th  day  of  July, 
1831,  and  on  divers  other  days,  sold 
and  delivered  to  A.,  B.  and  0.,  rum, 
brandy,  and  other  strong  liquors,  to  be 
drunk  at  the  defendant's  shop  in  M., 
without  license,  the  precise  quantity  of 
such  rum,  brandy,  and  other  liquor 
being  unknown  ;  it  was  held  that  this 
allegation  was  sufficiently  certain,   lb. 

24.  Where  an  information  is  by  the 
attorney  for  the  State,  it  is  not  neces- 
sary to  state  that  he  informs  under  his 
official  oath.  State  v.  Sickle,  Brayt.  132. 
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25.  To  make  an  information  for 
being  a  common  cheat  good,  particular 
acts  must  be  charged.  State  v.  Johnson, 
1  Chip.  129. 

26.  The  information  cannot  be  amend- 
ed by  adding  charges.     Com.  v.  Rode*, 

1  Dana  595. 

27.  Where  there  is  a  variance  be- 
tween the  presentment  and  the  informa- 
tion, it  may  be  taken  advantage  of  as 
cause  against  filing  the  information, 
or  by  motion  to  quash  it.      Jones'  case, 

2  Gratt.  555. 

28.  It  is  a  well-settled  principle,  that 
in  an  information  for  an  offence  created 
by  statute,  it  is  sufficient  to  set  forth 
the  offence  in  the  words  of  the  statute ; 
and  if  in  any  case  the  defendant  in- 
sists upon  a  greater  particularity,  it  is 
for  him  to  show  that,  from  the  obvious 
intention  of  the  legislature  or  the 
known  principles  of  law,  the  case  falls 
within  some  exception  to  such  general, 
rule.  Whiting  v.  State,  14  Conn. 
487. 

29.  Accordingly,  where  an  informa- 
tion on  the  statute  prohibiting  the  sale 
of  spirituous  liquors  without  liberty, 
granted  by  the  town,  charged  in  the 
language  of  the  statute  that  the  de- 
fendant, at  a  certain  time  and  place, 
did  sell  spirituous  liquors  to  one  E.  R., 
without  such  liberty,  not  specifying 
the  kind,  quantity,  or  value  of  the 
liquors  so  sold,  nor  stating  the  terms  of 
the  contract,  nor  alleging  the  delivery 
of  the  liquors,  it  was  held  that  as  the 
statute  specifies  neither  the  kind, 
quantity,  nor  value  of  the  liquors  which 
must  be  sold  to  constitute  the  offence, 
and  as  these  circumstances  affected 
neither  the  jurisdiction  of  the  Court, 
nor  the  nature  or  degree  of  punish- 
ment, the  information  was  sufficiently 
precise.    lb. 

30.  When  an  information  is  joint, 
against  two,  separate  pleas  of  not 
guilty  may  be  put  in  ;  the  one  putting 
himself  on  the  Court  and  the  other  on 
the  jury  for  trial.  State  v.  Taylor,  1 
Root  226. 
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I.  License. 

1.  Where  the  respondent  had  a 
license  to  sell  intoxicating  liquors  at 
his  stand,  at  the  corner  of  A.  and  B. 
streets,  and  had  another  stand  adjoin- 
ing this,  there  being  an  internal  com- 
munication between  the  two,  and  sold 
liquors  in  both,  it  was  held  that  his 
license  only  applied  to  the  place  first 
named.  State  v.  Fredericks,  16  Mo.  (1 
Bennett)  382. 

2.  Semble.  That  the  license  described 
in  the  License  Law  of  July  4,  1838,  for 
the  sale  of  spirituous  liquors,  must  be 
in  writing.  State  v.  Moore,  14  N. 
Hamp.  451. 

3.  In  Kentucky,  under  the  general 
laws  of  that  State,  trustees  of  towns 
have  not  authority  to  license  the  sale 
of  spirituous  liquors.  The  12th  section 
of  the  acts  of  1849  applies  to  those 
cities  and  towns  which,  at  the  time  of 
its  passage,  had  authority  to  grant 
such  licenses.  Com.  v.  Voorhies,  12  B. 
Monr.  361. 

4.  Where  a  party  has  one  license  to 
retail,  it  will  not  authorize  the  person 
or  persons  licensed  to  conduct  the  busi- 
ness in  more  than  one  place.  The  State 
v.  Walker,  4  Shep.  241. 

5.  A  license  to  keep  a  grocery  can- 
not be  assigned.  Lewis  v.  U.  States,  1 
Morris  199. 

6.  In  Missouri,  it  is  the  province  of 
the  County  Courts  to  determine  whether 
a  dram  shop  shall  be  licensed.  Austin 
v.  State,  10  Mo.  591. 
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7.  A  tavern  license  confers  a  personal 
privilege  upon  the  person  to  whom  it 
is  granted,  which  is  not  transferable, 
nor  does  the  license  pass  with  a  lease 
of  the  house  in  which  the  tavern  is 
kept.     Com.  v.  Ruc/cer,  9  Dana  310. 

8.  A  license  to  keep  a  tavern,  under 
the  authority  of  the  act  granting  li- 
censes, and  regulating  taverns,  passed 
June  1, 1831,  was  a  license,  according 
to  the  true  intent  and  meaning  of  said 
act,  to  retail  liquors,  as  well  as  to  keep 
a  tavern.  Kirn  v.  State,  1  McCook's 
Rep.  15. 

9.  License  to  keep  a  tavern  includes 
the  privilege  to  retail  spirituous  liquors. 
State  v.  Chamblyss,  1  Cheves'Rep.  220. 

10.  Although  the  charter  of  the  city 
of  Montgomery  provides  that  retailers 
who  procure  a  license  from  the  city 
council  shall  be  exonerated  from  pay- 
ing anything  to  the  county  for  the 

Snvilege  of  retailing  in  the  city,  yet  it 
oes  not  relieve  them  from  the  neces- 
sity of  obtaining  a  license  from  the 
County  Court,  as  required  by  the  acts 
of  1835  and  1839.  Statev.Estabrook, 
6  Ala.  653. 

11.  A  license  to  retail  spirituous 
liquors  can  only  be  granted  at  the  semi- 
annual term  of  the  County  Courts  prop- 
erly so  called.  State  v.  Kennedy,  1 
Ala.  31. 

12.  A  tavern  license  restricts  the 
sale  of  liquor  to  the  place  as  well  as  to 
the  person  licensed.  State  v.  Prtttyman, 
3  Harr.  Rep.  570. 

13.  Where  a  person  is  licensed  as  an 
innholder,  common  victualler,  and  re- 
tailer, under  the  statute  of  1832,  c. 
166,  §  8,  which  provides  that  the  county 
commissioners  may  license  persons, 
"  as  innholders,  common  victuallers,  or 
retailers,  or  sellers  of  wine,  beer,  ale, 
cider,  or  any  other  fermented  liquors," 
he  is  not  warranted,  by  virtue  of  his 
capacity  of  an  innholder  and  retailer, 
under  such  license,  to  sell  spirituous 
liquors.     Com.  v.  Jordan,  18  Pick.  228. 

14.  The  certificate  of  the  clerk  of  the 
county  commissioners,  that  a  person 
has  been  licensed  by  them  as  an  inn- 
holder, does  not,  per  se,  amount  to  a 
license.  The  Com.  v.  Spring,  19  Pick. 
896. 

15.  Nor  is  such  certificate  conclusive 
evidence  of  the  grant  of  such  license, 

28 


but  it  may  be  controlled  by  the  records 
of  the  commissioners.     lb. 

16.  Under  the  statute  of  1832,  c.  166, 
a  person  licensed  to  be  a  common 
victualler,  in  any  other  place  than  Bos- 
ton, is  not  authorized  to  sell  distilled 
spirits.  The  Com.  v.  Markoe,  It  Pick. 
465. 


II.  Construction  op  Statutes  respecting 
Inns,  Ac. 

17.  In  Pennsylvania,  the  statute  of 

1846,  which  authorizes  "  the  citizens  of 
certain  counties  to  decide  b/  ballot 
whether  the  sale  of  spirituous  liquors 
shall  be  continued  in  said  counties/' 
and  imposing  a  penalty  for  the  sale  of 
such  liquors,  where  the  majority  of  the 
votes  has  been  against  the  sale,  is  held 
to  be  unconstitutional  and  void.  Parker 
v.  Com.,  6  Barr  507. 

18.  In  Indiana,  the  statutes  found  in 
the  Rev.  Stat,  of  1843,  p.  235,  acts  of 

1847,  p.  46,  and  acts  of  1849,  p.  83, 
merely  regulate  the  operation  of  the 
93d  section  of  the  53d  c.  of  Rev.  Stat 
of  1843,  which  relates  to  the  sale,  &c., 
of  spirituous  liquors.  King  v.  State,  2 
Carter  (Ind.)  523. 

19.  The  fourth  section  of  the  act  of 

1849,  which  relates  to  the  retailing  of 
spirituous  liquors,  is  void.     lb. 

20.  In  Indiana,  the  Rev.  Stat  of  1843, 
p.  979,  §  93,  which  prohibits  the  retail- 
ing of  spirituous  liquors  without  a 
license,  contains  no  exception  in  favor 
of  a  sale  for  medicinal  purposes.  Don- 
nell  v.  State,  2  Carter  (Ind.)  658. 

21.  In  Indiana,  the  fourth  section  of 
the  act  of  1848,  p.  83,  which  relates  to  the 
retailing  of  spirituous  liquors,  contains 
no  prohibition  whatever,  and  is  void. 
Chcrzemv.  State,  2  Carter  (Ind.)  149. 

22.  The  93d  section  of  the  act  of 
1843  (Rev.  Stat.),  p.  979,  which  relates 
to  that  offence,  was  in  force  in  April. 

1850.  lb. 

23.  In  Vermont,  the  License  Law, 
enacted  in  1846,  is  constitutional.  State 
v.  Smith,  22  Vt  74. 

24.  The  License  Law  of  July  4, 1838, 
is  held  to  be  constitutional.  State  v. 
Moore.  14  N.  Hamp.  451. 

25.  The  Rev.  Stats,  ch.  47,  §  1,  which 
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subjects  to  a  penalty  any  person  who 
should  presume  to  be  an  innholder, 
common  victualler,  or  seller  of  wine, 
and  spirituous  liquor,  to  be  used  in  or 
about  his  house,  Ac.,  Ac,  without  be- 
ing licensed,  is  not  repealed  by  statute 
of  1838,  ch.  157.  Com.  v.  Odlin%  23 
Pick.  275  ;  Com.  v.  Harris,  23  Pick. 
280. 

26.  The  act  incorporating  the  town 
of  Eutaw,  does  not  authorize  "  bona 
fide  licensed  tavern-keepers,"  resident 
in  that  town,  to  retail  spirituous  liq- 
uors within  its  limits ;  unless  they 
first  obtain  from  the  County  Court  a 
licese  to  retail.  Page  v.  the  State,  11 
Ala.  849. 

27.  In  Tennessee,  the  act  of  1846, 
ch.  90,  does  not  discharge  persons  who 
are  found  guilty  of  retailing  spiritu- 
ous liquors  under  the  act  of  1837,  from 
the  penalties  of  said  act.  State  v. 
Fleming,  7  Humph.  152. 

28.  In  Missouri,  the  twenty-seventh 
section  of  the  statute  relating  to  gro- 
ceries (R.  C.  1845),  authorizes  the  sale 
of  spirituous  liquors  in  quantities  not 
less  than  one  quart,  at  a  distance  of 
one  mile  from  a  town  or  village,  and 
not  to  be  drank  on  the  premises. 
Bledsoe  v.  State,  10  Mo.  388. 

29.  A  statute  which  restrains  the 
sale  of  intoxicating  liquor,  is  good. 
Austin  v.  State,  10  Mo.  691. 

30.  Where  a  person  was  licensed 
under  the  statute  of  1832,  ch.  166,  §  8, 
as  an  inn-holder,  common  victualler,  and 
retailer,  which  statute  provides  for  the 
license  of  the  persons  as  innholders, 
common  victuallers,  retailers,  or  sellers 
of  wine,  beer,  ale,  cider,  or  any  other 
fermented  liquor ;  held  that  he  was 
not  authorized  thereby  to  sell  spiritu- 
ous liquors.  Com.  v.  Jordan,  18  Pick. 
228. 

31.  In  Massachusetts,  the  statute  of 
1850,  ch.  222,  §  1,  amending  the  Rev. 
Stats.,  ch.  47,  sees.  1,  2,  3,  by  striking 
out  the  word  "  spirituous/7  wherever  it 
occurs,  and  inserting  in  place  thereof, 
the  word  "intoxicating,"  does  not 
operate  as  a  repeal  of  those  sections 
of  the  Revised  Statutes.  Com.  v.  Her- 
rick,  6  Cush.  465. 

32.  Where,  by  a  declaratory  provi- 
sion, the  legislature  enacts  that  a  thing 
may  be  done,  which  before  that  time 


was  unlawful,  and  adds  a  proviso,  that 
nothing  therein  contained  shall  be  so 
construed  as  to  permit  some  matter  in 
the  general  provision  to  be  done,  this 
is  an  implied  prohibition  of  such  act, 
though  before  that  time  it  was  lawful. 
The  State  v.  Eskridge,  1  Swan  413. 

33.  The  act  in  relation  to  certain 
specific  taxes  (Rev.  Stats.  1843),  di- 
rects the  county  treasurer  in  vacation, 
&c,  to  determine  the  sum  to  be  charg- 
ed for  a  year,  for  a  license  to  sell 
spirituous  liquors,  to  receive  the 
amount,  and  give  a  receipt.  Place  v. 
the  State,  8  Blackf.  319. 

34.  The  175th  section  of  that  act, 
has  reference  only  to  the  application 
of  brokers,    lb. 

35.  The  17  th  section  of  the  act  of 
1841  (acts  of  1841,  p.  42),  was  revis- 
ed by  the  aforementioned  act  of  1843, 
on  the  subject,  and  was  therefore  re- 
pealed by  the  general  repealing  act  of 
1843,  p^  1023.     lb. 

36.  The  act  of  1793,  "to  regulate 
taverns  and  restrain  tippling-houses," 
imposes  a  penalty  of  three  pounds  for 
keeping  a  tippling-house,  or  for  retail- 
ing 'liquors  without  license,  two  of- 
fences. The  act  of  1831  adds  fifty 
dollars  to  the  former  offence,  only, 
leaving  the  latter  as  it  stood  before. 
Morrison  v.  Com.,  7  Dana's  Rep.  218. 

37.  The  sale  of  spirituous  liquors 
in  quantities  not  less  than  a  quart,  if 
they  are  made  of  the  production  of  the 
seller's  farm,  or  sold  by  a  merchant  in 
his  store,  is  not  prohibited,  being  ex- 
pressly excepted  by  the  act  of  1793, 
against  retailing;  and  a  colored  woman 
keeping  a  store  for  the  sale  of  sugar, 
coffee,  teas,  and  other  groceries,  ib  a 
merchant,  within  the  meaning  of  the 
act.    Cole  v.  Com.,  8  Dana  31. 

38.  The  act  of  1793,  "  to  regulate 
taverns,  and  restrain  tippling-houses," 
section  four,  defines  two  offences  :  1st, 
keeping  a  tippling-house  ;  2d,  retail- 
ing spirits  without  license,  unless,  etc. 
Hinton  v.  Com.,  7  Dana  215. 

39.  In  an  indictment  for  a  statutory 
offence,  the  statute  must  be  strictly 
pursued  ;  and  if  the  description  of  the 
offence  embraced  in  the  statute  be 
departed  from  in  any  material  respect, 
or  if  any  ingredient  in  the  definition 
of  the  offence  be  omitted,  the  indict* 
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ment  will  be  bad.    Bush  v.  Republic  of 
Texas,  1  Texas  455. 

40.  If  a  statute  prohibits  an  act 
under  a  penalty,  to  be  enforced  by  in 
dictment,  and  a  subsequent  statute 
gives  a  qui  tarn  action  for  such  pen- 
alty, the  latter  is  merely  cumulative 
of,  and  does  not  repeal  the  remedy 
given  by  the  former  statute.    lb. 

41.  In  Illinois,  a  fine  against  a  re- 
tailer pf  spirituous  liquors  for  selling 
without  a  license  by  quantity  less 
than  one  quart,  cannot,  under  the  act 
of  1827,  exceed  ten  dollars.  Johnson 
v.  the  People,  Breese  276. 

42.  In  Indiana,  the  statute  authoriz- 
ing the  clerks  of  courts  in  partition, 
to  give  permits  to  retail  spirituous 
liquors,  &c,  has  no  application  to  gro- 
cery-keepers. The  State  v.  Sumer,  5 
Blackf.  253. 

43.  In  Kentucky,  the  statute  of 
1835,  giving  power  to  the  trustees  of 
Hopkinsville,  to  license  tippling-houses, 
is  with  respect  to  all  who  obtain  such 
license,  a  suspension  of  the  general 
law,  and  protection.  The  Com.  v.  Luck, 

2  B.  Monr.  296. 

44.  In  Tennessee,  the  act  of  1827, 
ch.  15,  which  authorizes  the  sale  of  spir- 
ituous liquors  on  days  of  muster,  at  the 
house  of  the  person  where  such  muster 
takes  place,  is  repealed  by  the  act  of 
1837-,8,  ch.  120.  Campbell  v.  the  State, 

3  Humph.  9. 

45.  For  an  account  of  legislation  in 
Tennessee,  upon  the  subject  of  retailing 
liquors,  see  Dyer  v.  the  State,  1  Meigs 
237. 

46.  A  person  making  it  his  business 
to  keep  a  house  of  entertainment  for 
travellers,  is  a  tavern-keeper  within  the 
meaning  of  the  statute  of  Ohio,  though 
he  keeps  no  liquor  in  his  house  for  any 
purpose.     Curtis  v.  State,  5  0.  324. 

47.  In  Virginia,  the  13th  section  of 
the  act  for  the  regulation  of  ordi- 
nances, &c,  is  not  to  be  construed  as 
allowing  persons  from  the  produce  of 
whose  estates  ardent  spirits  are  made 
or  distilled,  to  rdtail  then^  to  be  used 
at  the  place  where  sold.  Clemmons  v. 
the  Com.  6  Rand.  681. 

48.  A  defendant  cannot  be  punished 
by  a  term  of  imprisonment  for  six 
monthB,  for  retailing  spirituous  liquors, 
under  the  5th  section  of  the  Virginia 


act  of  1792,  unless  the  information  al- 
lege that  it  is  a  second  offence  after 
having  been  convicted  of  a  similar  of- 
fence ;  nor  can  he  be  so  punished  un- 
less the  second  offence  be  committed 
after  the  conviction  of  the  first.  Com- 
monwealth v.  Welsh,  2  Virg.  Cas.  57. 

49.  In  South  Carolina,  the  act  of 
1831  was  intended  to  prevent  the  em- 
ployment of  a  slave  as  an  agent  or 
clerk  to  carry  on  the  business  of  retail- 
ing, in  the  absence  of  his  owner  or  em- 
ployer, though  for  the  benefit  of  such 
owner  or  employer ;  it  only  reaches 
those  cases  where  the  slave  makes  the 
sale  and  receives  the  price,  as  well  as 
delivers  the  liquor  ;  it  does  not  extend 
to  a  case  where  the  slave  merely  draws 
it  in  the  presence  and  by  the  direction 
of  the  master.  State  v.  Glasgow,  Dud. 
S.  C.  40.  t 

50.  A  defendant  may  be  legally  con- 
victed of  retailing  without  a  license 
and  of  trading  with  a  Blave,  though 
both  offences  arise  out  of  the  same  act. 
lb. 

51.  In  North  Carolina,  the  acts  of 
1800,  1808,  and  1809  (See  1  Rev.  Stat, 
c.  99,  sec.  9),  prohibiting  the  sale  of 
spirituous  liquors  and  other  articles, 
except  by  licensed  stores  and  taverns, 
near  a  church,  meeting-house,  or  other 
place  where  persons  are  assembled  for 
Divine  worship,  are  constitutional. 
State  v.  Muse,  4  Dev.  &  Batt  319. 

52.  In  New  York,  ale  and  strong 
beer  are  included  within  the  meaning 
of  the  terms  strong  and  spirituous 
liquors,  as  used  in  the  statute  (1  R.  S. 
680,  §  15),  making  it  penal  to  sell  such 
liquors  by  retail  without  license — per 
Walworth,  Chancellor.  Nevin  v.  La- 
due,  3  Denio  437. 

53.  In  North  Carolina,  the  75th  and 
77th  sections  of  the  34th  chapter  of  the 
Revised  Statutes,  which,  after  prohibit- 
ing the  selling  of  spirituous  liquors  to 
slaves,  and  making  the  offence  indict- 
able and  punishable  with  fine  or  im- 
prisonment, prescribes  that  "  if  it  shal) 
appear  on  the  trial  that  the  defendant 
is  a  licensed  retailer  of  spirituous- 
liquors  by  small  measure,  he  shall  also 
forfeit  his  retailer's  license,  and  shall 
be  incapable  of  taking  a  new  license 
for  the  space  of  two  years  from  and 
after  the  date  of  his  conviction,"  mean* 
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that  the  defendant  shall  be  a  -retailer 
at  the  time  of  the  offence  committed, 
and  not  at  the  time  of  the  trial ;  and 
the  fact  of  his  being  such  retailer  is 
not  to  be  ascertained  on  affidavits  or 
otherwise  by  the  Court,  but  must  be 
averred  in  the  indictment,  and  confess- 
ed or  found  to  be  true  by  the  verdict  of 
a  jury.  State  v.  Plunket,  1  Iredell  115 
64.  In  New  York,  the  terms  inn  and 
tavern,  and  inn-holder  and  tavern-keeper, 
as  employed  in  the  statute  for  the  reg- 
ulation of  taverns,  &c.  (1  R.  S.  676  et 
seq.  2d  ed.),  are  synonymous.  Over 
seers  v.  Warner,  3  Hill  150. 

55.  The  term  premises,  in  the  statute 
of  Alabama,  authorizing  merchants  and 
shopkeepers  to  retail  spirituous  liquors 
by  the  quart,  so  that  the  same  be  not 
drank  with,  &c,  on  the  premises  where 
they  reside  or  have  their  stores,  means 
something  over  which  the  individual 
has  control — and  therefore  a  conviction 
is  proper  when  the  liquor  furnished 
is  drank  from  glasses  of  the  shopkeep- 
er, on  a  bench  used  by  him  in  a  mill- 
yard,  some  fifteen  or  twenty  steps  from 
the  house  where  the  liquor  was  sold. 
Swan  v.  State,  11  Ala.  594. 

66.  The  statute  requiring  a  license 
to  sell  strong  and  spirituous  liquors  in 
small  quantities,  is  not  in  conflict  with 
the  8th  and  10th  sections  of  the  Consti 
tution  of  the  United  States.  Smith  tf 
Bwnu  v.  the  People,  1  Parker's  Crim. 
R.  583. 

57.  A  State  has  the  right,  in  making 
general  regulations  in  regard  to  its 
internal  affairs,  to  prescribe  restrictions 
on  the  sale  of  goods,  and  to  grant  per- 
sons license  to  pursue  a  particular 
business  ;  and  the  exercise  of  such 
power  on  the  part  of  the  State  will  not 
be  deemed  an  additional  duty  upon 
imports,  though  such  restrictions  and 
license  extend  to  imported  goods,  as 
well  as  to  those  of  domestic  origin,  lb. 
68.  In  Maine,  after  the  repeal  of  the 
statute  of  1848,  which  restricted  the 
sale  of  spirituous  or  intoxicating 
liquors,  an  action  would  lie  for  the  Bale 
of  spirituous  liquors,  under  the  act  of 
1846.  Parsons  v.  Brtdgham,  34  Maine 
(4  Red.)  240. 

59.  The  act  of  New  York  of  1845, 
relating  to  excise  (Stat  1845,  p.  322), 
did  not  repeal  the  provisions  of  the  Re- 


vised Statutes  which  made  it  penal 
and  indictable  to  sell  strong  and  spirit- 
uous liquors  without  a  license,  in  the 
towns  in  which  the  electors  had  voted 
against  licenses.  People  v.  Townsey, 
5  Denio  10. 

60.  An  ordinance  of  the  City  Council 
of  Charleston,  imposing  a  penalty  upon 
retail  grocers  for  having  spirituous 
liquors  on  their  premises  without  a  li- 
cense to  retail  the  same,  is  not  in  dero- 
gation of  the  "  common  rights"  of  the 
citizen,  but  a  legal  restraint  imposed 
on  a  few  for  the  benefit  of  the  many, 
and  within  the  powers  delegated  to  the 
Council  by  the  charter  of  the  city. 
City  Council  v.  Ahrens,  4  Strob.  241. 

61.  Although,  if  Congress  pass  a  law 
authorizing  the  importation  of  any  ar- 
ticle of  commerce  on  payment  of  a  duty, 
or  even  without,  no  State  can  pass  a 
law  prohibiting  the  importation  ;  yet, 
as  soon  as  the  article  ceases  to  be  a 
part  of  the  foreign  commerce  of  the 
country,  and  passes  into  the  hands  of 
retailers  or  consumers,  it  becomes  a 
part  of  the  property  of  the  citizens  of 
the  State  ;  therefore,  an  ordinance  of 
the  City  Council  of  Charleston,  forbid- 
ding spirituous  liquors,  in  the  hands  of 
the  retailer  or  consumer,  to  be  kept  in 
certain  places,  is  not  an  interference 
with  the  power  of  Congress  to  regulate 
trade,    lb. 

62.  In  Massachusetts,  the  statute  of 
1849,  c.  231,  §  2,  prohibiting  the  set- 
ting up  or  maintaining,  without  license, 
of  any  public  show,  amusement  or  ex- 
hibition, has  no  application  to  a  school 
for  the  teaching  of  dancing,  although 
admittance  thereto  is  paid  for  on  each 
evening.     Com.  v.  Gee,  6  Cush.  174. 


III.  What  Constitutes  an  Offence  un- 
der the  Statutes — And  the  Offence, 
how  Punished. 

63.  Where  a  druggist,  on  a  proper 
occasion,  bona  fide  anM  with  due  cau- 
tion, retails  fiquor  to  be  used  only  as 
a  medicine,  he  will  not  be  guilty  of  an 
offence  against  the  statute.  DonntU  v. 
State,  2  Garter  658. 

64.  Under  the  provisions  of  section 
1  of  the  Comp.  Statutes,  506,  either 
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selling  or  furnishing  intoxicating  liq- 
uors without  a  license,  formed  a  sep- 
arate and  distinct  offence.  State  v. 
Woodward,  25  Vt  616. 

65.  In  Massachusetts,  the  offence  of 
being  a  common  seller  of  wine,  Ac, 
contrary  to  the  Revised  Statutes,  c.  47, 
§  1,  may  be  committed,  when  there  are 
a  sufficient  number  of  unlawful  sales 
on  the  same  day.  Com.  v.  Perley,  2 
Cush.  559. 

66.  Where  one  is  not  licensed  to  sell 
spirituous  liquor,  and  takes  money  of 
B.  for  some  other  article  which  B.  re- 
ceives from  him,  and  B.  thereupon  takes 
A.*s  spirituous  liquor  without  any 
words  concerning  it,  this  is  a  sale  of 
liquor,  and  A.  is  guilty  of  a  violation 
of  the  Revised  Statutes,  c.  47,  where 
any  part  of  the  money  is  given  by  B. 
and  received  by  A.  in  payment  for  the 
liquor.  Com.  v.  Thayer,  8  Mete.  525. 

67.  Where  a  party  has  no  license  to 
sell  spirituous  liquor,  sells  it  with  an- 
other article,  and  receives  pay  for  both 
together,  it  is  sufficient  in  a  complaint 
or  indictment  against  him  on  the  Rev. 
Statutes,  c.  47,  to  charge  the  sale  of 
the  liquor  only.     lb. 

68.  A  single  act  of  sale  constitutes 
an  offence  within  the  meaning  of  the 
Revised  Statutes,  c.  47,  §  3,  that  no 
person  shall  presume  to  be  a  retailer 
or  seller  of  spirituous  liquors  in  less 
quantity  than  twenty-eight  gallons,  ex- 
cept when  licensed  as  a  retailer  of  spir- 
its.    Com.v.  Thurlow,  24  Pick.  874. 

69.  In  Massachusetts,  to  constitute 
a  common  seller  of  wine,  Ac,  under 
the  Revised  Statutes,  c.47,8  1,  it  must 
be  shown  that  the  defendant  made 
three  or  more  distinct  sales  of  spirit- 
uous liquors  ;  and  it  is  not  enough  to 
show  merely  that  he  had  a  place  on  his 
premises  fitted  up  in  the  usual  manner, 
with  a  bar  for  the  sale  of  spirituous 
liquors,  to  be  used  on  the  premises  ; 
that  the  place  so  fitted  up  was  provided 
with  the  liquors,  or  some  of  them  men- 
tioned in  the  said  section  ;  that  this 
place  was  pro/ided  with  a  person  in 
the  employment  of  the  defendant,  to 
wait  upon  customers  ;  that  the  defend- 
ant, by  himself  or  his  agent,  did,  in 
fact,  sell  liquor,  of  some  of  the  kinds 
mentioned,  to  be  used  upon  his  prem- 
ises, to  one  person  or  more ;  and  that 


the  defendant  did  by  himself  or  his 
agent,  was  there,  ready  and  willing  to 
sell  to  persons  who  might  come  there 
to  buy  and  drink  ;  though  these  facts 
are  matters  proper  to  be  submitted  to 
the  jury  as  proof  of  three  distinct  sales, 
upon  which  they  may  find  the  defend- 
ant guilty  aB  a  common  seller.  Com. 
v.  Tubbs,  1  Cush.  2. 

70.  Where  there  is  an  agreement 
for  the  sale  of  a  quart  of  liquor,  the 
price  of  a  quart  being  paid,  and  one 
pint  taken  away  by  the  purchaser,  the 
other  pint  remaining  in  the  cask  with 
other  liquor,  it  is  held  to  be  a  sale  of 
less  than  a  quart  under  the  statute  of 
Indiana  prohibiting  such  sales.  Mur- 
phy v.  State,  TOarter  (Ind.)  366. 

71.  In  order  to  constitute  one  a  deal- 
er in  spirituous  liquors,  so  as  to  subject 
him  to  the  penalty  imposed  by  the  stat-* 
ute  of  1846,  he  need  not  actually  do 
the  business  in  person,  and  it  is  not 
necessary  that  it  should  be  done  in  his 
presence,  or  by  his  express  command  ; 
if  he  keeps  liquors  and  employs  clerks 
to  deal  them  out  in  common  with  other 
commodities,  he  is  liable  for  sales 
made  by  such  clerks  the  same  as  if 
made  by  him  in  person.  State  v.  Doto, 
21  Vt.  (6  Washb.)  484. 

72.  So  where  tne  owner  of  the  store 
of  goods,  at  which  spirituous  liquors 
are  kept  for  sale,  resides  out  of  the 
State  of  Vermont,  and  the' business  of 
the  store  is  managed  by  one  who  is  his 
general  agent  in  that  respect,  and  who 
has  the  general  direction  and  supervis- 
ion of  the  clerks  in  the  store,  the  same 
as  his  employer  would  have  had  if  he 
had  been  present ;  held  that  such  gen- 
eral agent  is  liable  to  the  penalty  im- 
posed by,the  statute,  although  the  liq- 
uors be  in  fact  sold  by  the  clerks.    lb. 

73.  In  Massachusetts  the  offence  of 
selling  spirituous  liquors  in  contraven- 
tion of  the  Revised  Statutes,  c.  47,  §  1, 
may  be  committed  by  a  sale  of  such 
liquor  mixed  in  small  quantity  with 
other  unknown  ingredients,  and  called 
for  by  customers,  and  sold  as  beer. 
Com.  v.  Bathrick,  6  Cush.  247. 

74.  One  act  of  selling  spirituous 
liquors  without  license,  constitutes  an 
offence  under  the  Vermont  statute  of 
1846.  State  v.  Paddock,  24  Vt.  (1 
Deane)  312. 
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15.  Where  an  indictment  was  laid 
for  selling  spirituous  liquors  in  quanti- 
ties less  than  a  quart,  it  appeared  that 
a  customer  was  in  the  habit  of  going 
to  the  defendant  and  contracting  for  a 
quart  of  liquor,  but  that  he  took  only 
a  pint  at  a  time  ;  held  that  only  a  pint 
was  sold  where  only  a  pint  was  deliv- 
ered at  a  time.  Murphy  v.  State,  I 
Smith  261. 

76.  Where  a  person  was  indicted 
under  the  statute  of  1843,  for  keeping 
a  disorderly  house,  called  a  tippling- 
house,  where  he  sold  liquor  without  li- 
cense, and  gathered  together  noisy, 
drunken  people,  who  kept  quarreling, 
fighting,  &c,  to  the  great  annoyance 
and  disturbance  of  the  people,  &c; 
held,  1st,  that  the  offence  was  not  con- 
fined to  a  case  where  the  sale  of 
liquor  was  by  a  less  quantity  than 
a  quart;  2d,  that  the  defendant  might 
be  liable,  although  the  quarreling, 
fighting,  &c,  were  in  the  street ;  3d, 
that  the  State  was  not  bound  to  show 
that  the  defendant  knew  of  the  alleged 
annoyance.  Cable  v.  State,  8  Blackf. 
531. 

77.  In  conformity  with  the  Indiana 
act  of  1846,  a  vote  was  taken  in  Center 
township,  Marion  county,  relative  to 
the  granting  of  licenses  to  retail 
spirituous  liquors  in  that  township,  and 
the  voters  decided  by  a  large  majority 
against  the  granting  of  such  licenses. 
The  county  commissioners  were  duly 
notified  of  such  vote.  Held  that  the 
retailing  of  spirituous  liquors  after- 
wards in  said  township  without  a  li- 
cense, was,  under  the  act  of  1843,  on 
the  subject,  indictable,    lb. 

78.  Where  a  party  kept  a  few  goods 
for  sale  in  his  shop,  for  the  purpose  of 
protecting  himself  against  the  statute 
against  tippling-shops,  and  it  appeared 
that  his  principal  business  was  selling 
liquor,  and  that  the  liquor  was  drunken 
on  his  premises,  it  was  held  that  he 
was  not  within  the  provision  of  the 
statute  which  excepted  merchants  sell- 
ing liquor  to  be  used  off  from  their 
premises.  Com.  v.  McGeorge,  9  B. 
Monr.  3. 

79.  Where  one  obtained  license  to 
keep  a  tavern,  and  the  other  agreed  to 
pay  for  the  license,  and  sold  liquors  in 
an  adjoining  room   which  he  rented 


from  a  third  person,  not  being  at  all 
under  the  control  of  the  former,  it  was 
held  that  the  latter  was  not  protected 
by  the  former's  license,  but  was  liable 
for  keeping  a  tippling-house.  Common. 
v.  Branamon,  8  B.  Monr.  374. 

80.  Under  the  Kentucky  act  of  1839, 
respecting  the  sale  of  liquors  in  Louis- 
ville without  a  license,  one  is  not  liable 
for  selling  liquors  unless  the  same  were 
drank  in  his  house.  Chevalier  v.  Com- 
monwealth, 8  B.  Monr.  379. 

81.  The  penalty  for  "  dealing  in  the 
selling  of  foreign  or  domestic  distilled 
spirituous  liquors"  may  be  incurred  by  a 
single  act  of  selling  without  license. 
State  v.  Keyes,  15  Vt.  425. 

82.  A  tavern-keeper,  duly  licensed, 
may  have  his  bar-room  in  an  apart- 
ment which  is  not  connected  by  any 
doorway  with  his  main  building,  but 
separate  from  it ;  and  may  there  retail 
spirituous  liquors  by  himself  or  part- 
ner, without  a  violation  of  the  law — 
provided  this  separate  bar-room  consti- 
tutes, in  good  faith,  a  part  of  the  tav- 
ern, and  the  license  is  not  used  as  a 
fraudulent  shield  for  a  "  grocery •" 
Gray  v.  Corn.,  9  Dana  301. 

83.  To  constitute  the  statutory  of- 
fence of  keeping  a  tippling-house,  there 
must  be  a  retailing  of  liquor,  without 
license,  in  a  house  kept  by  the  retailer 
for  that  purpose.  Our  v.  Com.,  9  Dana 
30. 

84.  The  master  who  knowingly  per- 
mits his  slave,  while  under  his  control, 
to  retail  liquor  in  a  house  belonging  to 
the  master,  is  himself  guilty  of  the  of- 
fence of  keeping  a  tippling-house,  and 
liable  to  the  penalty.  Commonwealth  v. 
Major,  6  Dana  293. 

85.  It  is  not  necessary  to  prove  that 
it  was  done  by  the  actual  command  of 
the  master,  or  that  he  took  the  profits, 
to  make  out  the  charge  against  him.  lb. 

86.  A  man  may  keep  a  tippling-house 
by  his  agent;  and  he  who  does  so, 
whether  a  hired  person  or  the  wife,  or 
servant  of  the  principal,  incurs  the  pen- 
alty,    lb. 

87.  Where  one  sells  port  wine  by  a 
less  quantity  than  a  quart  at  a  time, 
without  license,  it  is  not  a  violation  of 
the  statute  which  prohibits  such  sale  of 
spirituous  liquor.  The  State  v.  Moore, 
5  Blackt  118. 
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88.  When  a  person  is  indicted  under 
the  Rev.  Stat,  of  Massachusetts,  ch.  41, 
§§  1,  2,  for  presuming  to  be  a  common 
seller  of  spirituous  liquors,  and  also 
for  selling  spirituous  liquor  in  a  single 
instance,  to  be  used  in  or  about  his 
house  or  other  buildings,  without  being 
first  licensed  as  an  innholder  or  com- 
mon victualler,  and  is  proved  to  have 
done  the  acts  alleged  in  the  indictment, 
it  was  held  that  he  is  liable  to  the  pen- 
alties imposed  by  those  sections,  al- 
though he  was. not  the  owner  nor  lessee 
of  the  building  where  the  sales  were 
effected,  and  was  merely  a  hired  agent 
or  bar-tender,  without  any  interest  in 
the  profit  of  the  sales,  and  acted  in  the 
presence  and  under  the  direction  of  his 
employer,  unless  his  employer  was  duly 
licensed  as  an  innholder  or  common  vic- 
tualler. Commonwealth  v.  Hadley,  11 
Met  66. 

89.  The  selling  of  spirituous  liquors 
after  nine  o'clock,  on  Sunday,  is  in- 
dictable, whether  the  party  selling  has 
a  license  to  vend  spirituous  liquors  or 
not.  The  privilege  conferred  by  the 
license  is  subject  to  the  restraints  im- 
posed by  the  general  law  in  force  when 
the  license  is  granted.  Such  a  license 
confers  no  right  to  violate  the  provis- 
ions of  the  Criminal  code.  See  B.  S. 
1835,  title,  "  Crimes  and  Punishments," 
art.  8,  §  31,  p.  209  ;  ibid.,  "  inns  and 
taverns,"  p.  816.  Lambert  v.  State,  8 
Mo.  492. 

90.  Where  one  sells  liquors  by  the 
quart  to  be  drank  in  the  house  of  the 
defendant,  it  does  not  constitute  the 
offence  of  keeping  a  tippling-house, 
within  the  statute.  Moore  v.  the  State, 
9  Yerg.  353. 

91.  Where  a  person  was  indicted  for 
keeping  a  disorderly,  common  tippling- 
house,  and  the  jury  found  a  special  ver- 
dict, that  the  defendant  on  one  occa- 
sion kept  a  house  in  which  there  was  a 
collection  of  twenty  or  thirty  negroes 
more  than  belonged  to  the  place,  who 
got  drunk,  danced*  and  disturbed  the 
neighborhood  with  noise  and  uproar  ; 
Wd  that  the  facts  so  found  by  the 
special  verdict  did  not  constitute  the 
offence  of  keeping  a  disorderly,  common 
tippling-house.  Dunnaway  v.  the  State, 
9  Yerg.  350. 

92.  In  order  to  constitute  a  common 


tippling-house,  of  a  disorderly  charac- 
ter, there  must  be  more  than  a  single 
act  of  tippling  and  disorder.    lb. 

93.  Where  one  retails  spirituous 
liquors  to  two  distinct  persons  at  the 
same  time  and  place,  it  constitutes  two 
distinct  offences,  and  not  one  offence 
only.  Commonwealth  v.  Dow,  2  Virg. 
Cas  26. 

94.  A  husband  is  liable  in  a  case 
where  his  wife,  in  his  presence,  retails 
spirituous  liquors  without  a  license. 
Gendng  v.  State,  1  McCord  573. 

95.  An  order  in  which  the  master  of 
a  slave  consents  that  A.B.  should  sell 
and  deliver  to  said  slave  ardent  spirits 
whenever  he  shall  apply  for  the  same 
during  the  present  year,  is  void,  as 
being  in  derogation  of  the  Act  of  As- 
sembly. State  v.  Hyman  Sf  Austin,  1 
Jones'  N.  0.  59. 

96.  The  delivery  of  spirituous  liquor 
to  a  slave  after  night-fall,  in  pursuance 
of  an  order  from  his  overseer,  for  his 
(the  overseer's)  own  use,  is  not  un- 
lawful. State  v.  McNair,  1  Jones'  N.  C. 
180. 

97.  To  render  one  liable  to  an  indict- 
ment for  retailing  spirituous  liquors  in 
quantities  not  less  than  a  quart,  and 
permitting  the  same  to  be  drunk  on  his 
premises,  the  liquor  must  be  drunk  in 
some  place  over  which  he  has  the  legal 
right  to  exercise  authority  or  control. 
Downman  v.  the  State,  14  Ala.  242. 

98.  On  an  indictment  for  retailing 
spirits  by  the  small  measure,  without  a 
license,  where  the  contract  appeared  to 
be  to  deliver  to  the  purchaser,  from 
time  to  time,  spirits  in  parts  of  a  quart 
as  he  should  call  for  them,  with  an  en- 
gagement on  his  part  to  take  in  the 
whole  a  quart  in  quantity,  and  an  en- 
gagement on  the  part  of  the  seller  not 
to  exact  payment  until  that  quantity 
should  be  received  ;  it  was  held  by  the 
Court  that  this  was  a  violation  of  the 
act  of  Assembly  prohibiting  the  sale  of 
spirits  by  the  small  measure  without  a 
license.  State  v.  fiZrkham,  1  Iredell 
384. 

99.  Where  a  sign  was  posted  in  front 
of  a  house,  on  which  was  painted  "  A. 
B's.  entertainment,"  and  a  piece  of 
pasteboard  was  affixed  to  the  same 
post,  inscribed  "  Temperance ;"  held 
not  such  an  indication  that  the  occu- 
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pant  of  the  house  kept  a  tavern,  as 
would  make  him  liable  for  the  penalty 
imposed  by  1  R.  S.  6*18,  §  10,  2d  ed. 
Overseers  v.  Warner,  3  Hill  150. 

100.  To  subject  one  to  the  penalty 
imposed  by  §  10  of  the  New  York 
statute  for  erecting  or  putting  up  a 
sign,  it  must  indicate  that  he  keeps  a 
public  house,  licensed  to  sell  liquors,  &c. 
lb. 

101.  The  selling  of  spirituous  liquors 
without  license,  is  an  offence  punish- 
able as  a  misdemeanor  under  the  stat- 
ute upon  that  subject,  although  it  con- 
tains no  other  prohibition  than  the  im- 
position of  a  penalty,  and  a  provision 
that  all  offences  against  the  provisions 
of  the  act  shall  be  adjudged  to  be  mis- 
demeanors. People  v.  Brown,  16  Wend. 
561. 

102.  And  it  seems  that  the  sale  of 
spirituous  liquor  to  a  common  drunkard, 
is  an  offence  within  the  terms  of  the 
statute,  whether  the  seller  knew  him 
to  be  a  common  drunkard  or  not.  Smith 
v.  State,  19  Conn.  493. 

103.  In  Arkansas,  to  constitute  the 
offence  prohibited  by  sec.  2,  ch.  159, 
Dig.,  it  is  not  sufficient  that  defendant 
sold  ardent  spirits  in  quantities  less 
than  one  quart,  without  license,  but  it 
is  necessary  that  he  should  have  kept 
a  grocery  for  that  purpose.  Ramsey  v. 
State,  6  Eng.  85. 

104.  It  is  not  the  mere  act  of  keep- 
ing a.  grocery,  but  the  further  act  of 
selling  spirits  in  quantities  less  than 
one  quart  without  license,  that  consti- 
tutes the  offence.   lb. 

105.  It  is  not  sufficient  that  defend- 
ant kept  a  grocery  without  license,  but 
he  must  have  kept  it  for  the  purpose  of 
selling  ardent  spirits.   lb. 

106.  To  constitute  the  offence,  the 
party  must  keep  a  grocery,  Ac.  Keep- 
ing spirits  for  sale  in  private  houses, 
is  not  within  the  prohibition,   lb. 

107.  The  offence  of  keeping  a  house 
of  public  entertainment  for  travellers, 
either  in  town  or  country,  without  first 
obtaining  a  license  therefor  from  the 
county  court,  is  punishable  by  indict- 
ment or  presentment,  although  spiritu- 
ous liquors  be  not  retailed  in  the  house ; 
but  no  tax  can  be  demanded  on  grant- 
ing a  license  to  keep  a  house  of  public 
entertainment,  unless  it  be  in  a  city,  or 


incorporated  town  or  village.    State  v. 
Cloud,  6  Ala.  628. 

108.  The  retailing  of  spirituous 
liquors  on  Sunday,  being  a  violation 
of  the  act  of  1846,  ch.  90,  the  grand 
jury  have  power,  under  the  13th  section 
of  the  act,  to  cause  witnesses  to  be 
brought  before  them  to  testify  in  rela- 
tion to  this  species  of  unlawful  retail- 
ing, and  make  presentment  of  such  of- 
fences, upon  information  thus  acquired. 
Doebler  v.  the  State,  1  Swan  418. 

109.  The  retailing  of  spirituous  liq- 
uors in  less  quantity  than  a  quart,  or 
the  sale  of  a  quart  or  greater  quantity 
to  be  drank  upon  the  premises  where 
sold,  if  no  license  has  issued  to  the 
person  so  retailing  or  selling,  is  a  vio- 
lation of  the  provisions  of  the  act  of 
1846,  ch.  90  ;  and  in  either  case,  by 
virtue  of  the  13th  section  of  the  act, 
the  grand  jurors  may  make  present- 
ment upon  the  information  of  witnesses 
brought  before  them  upon  a  subpoena 
issued  at  their  instance.  Glenn  v.  the 
State,  1  Swan  19. 

110.  In  Michigan,  the  penalty  given 
by  the  Rev.  Stat,  for  retailing  spirit- 
uous liquors  without  a  license,  as  a 
tavern-keeper  or  common  victualler, 
may  be  recovered  by  indictment.  Peopte 
v.  Hart,  1  Mann.  (Mich.)  467. 


IV.    Information   and   Complaint  fob 
Retailing  Spirituous  Liquors. 

111.  Where  an  information  sets  forth 
the  offence  in  the  words  of  the  act,  it  is 
good  ;  and  where  an  information  for  a 
violation  of  the  license  law  alleges 
that  the  respondent  sold  distilled  spirit- 
uous liquors  in  a  less  quantity  than 
twenty  gallons,  and  in  quantity  of  one 
pint,  and  more" ;  it  was  held  enough  to 
prove  the  offence  under  each  count,  as 
specific  as  stated  ;  and  proof  that  the 
respondent  sold  distilled  spirituous  liq- 
uors in  quantities  of  one  pint  or  more, 
and  less  than  twenty  gallons,  was  all 
that  is  required.  State  v.  Paddock,  24 
Vt.  312. 

112.  Where  an  information  contains 
one  hundred  counts,  each  count  having 
a  distinct  caption,  and  was  only  signed 
at  the  close  of  the  last  count,  and  upon 
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the  last  page,  but  the  pages  were  con- 
nected together ;  the  information  was 
held  to  be  good.   lb. 

113.  Where  an  information,  founded 
on  the  statute  relating  to  the  sale  of 
spirituous  liquors,  averred  that  on  or 
about  the  24th  day  of  February,  1819, 
said  A.  did  sell,  and  did  offer  to  sell, 
by  himself  and  an  agent,  wines,  spirit- 
uous liquors,  and  other  intoxicating 
beverage,  to  one  B.,  being  addicted  to 
habits  of  intoxication,  said  A.  knowing 
him  to  be  so  addicted,  and  said  B.  being 
also  a  common  drunkard  ;  it  was  held: 
1.  That  the  information  was  not  defect- 
ive for  duplicity,  because  it  charged  A. 
with  selling  and  offering  to  sell,  as 
these  acts  may  have  been  parts  of  one 
and  the  same  transaction  ;  2.  That  it 
was  not  obnoxious  to  this  objection, 
because  it  alleged  that  A.  did  the  acts 
charged,  by  himself  and  by  an  agent, 
as  those  acts  may  have  been  joint,  and 
done  by  both  acting  together  ;  8.  That 
for  the  same  reasons  it  was  not  defect- 
ive for  uncertainty  or  repugnancy. 
Barnes  v.  State,  20  Conn.  232. 

114.  Where  an  information  for  a  vio- 
lation of  the  2d  section  of  the  statute 
of  1846,  regulating  the  sales  of  wines 
and  spirituous  liquors,  charged  that  at, 
Ac,  on  Ac.,  the  defendant,  not  being 
a  taverner,  kept  a  certain  store  or  shop, 
situate,  Ac.,  for  the  purpose  of  selling 
wine  or  spirits,  to  be  drank  thereat, 
it  was  held  that  such  information  was 
not  defective  for  want  of  uncertainty, 
either  in  the  description  of  the  place 
alleged  to  have  been  kept  by  him,  or 
in  the  description  of  the  liquors  for  the 
purpose  of  selling  which  it  was  kept. 
Earth  v.  the  State  of  Connecticut,  13 
Conn.  431. 

115.  The  words  store  and  shop,  as 
employed  in  this  statute,  and  also  in 
the  information  which  follows  the  stat- 
ute, are  terms  of  equivalent  meaning  ; 
and  therefore,  the  averment  as  to  the 
place  kept,  though  in  the  alternative 
form,  is  substantially  an  averment,  not 
that  the  accused  kept  one  or  another  of 
two  different  places,  but  that  he  kept 
one  place,  called  a  store  or  shop.      lb. 

116.  In  this  case,  the  offence  consists 
of  keeping  a  place  for  a  certain  pur- 

Sose  ;  and  though  the  purpose  is  an  in- 
ispensable  ingredient  of  the  offence,! 


and  cannot  be  omitted,  yet  if  the  one 
charged  be  within  the  statute,  and  al- 
leged in  the  words  of  the  statute,  it  is 
sufficient.     lb. 

11T.  Two  or  more  counts  for  distinct 
offences  may  be  included  in  the  same 
information,  and  the  fine  provided  by 
statute,  imposed  on  the  defendant  un- 
der each  count.  Barnes  v.  State,  19 
Conn.  398. 

118.  In  Connecticut,  where  the  com- 
plaint of  a  grand  jury  for  a  violation 
of  the  2d  section  of  the  statute  of  1846, 
regulating  the  sale  of  wines  and  spirit- 
uous liquors,  charged  the  offence  to 
have  been  committed  "  on  or  about  the 
24th  day  of  May,  1841,"  it  was  held 
that  the  complaint  was  not  insufficient 
for  want  of  the  requisite  certainty  as 
to  the  time,  nor  because  it  was  ex- 
pressed in  figures,  and  not  in  words  at 
length.   Rawson  v.  State,  19  Conn.  292. 

119.  Where  the  complaint  charged 
that  the  defendant  kept  a  certain  house, 
store  and  shop,  for  the  purpose  of  sell- 
ing wines,  Ac,  to  be  drank  thereat,  it 
was  held  that  this  was  not  equivalent 
to  a  charge  that  the  defendant  kept  a 
house  and  a  store  and  a  shop,  as  three 
distinct  and  separate  places  for  the 
purpose  of  selling  wines,  Ac,  but  the 
words  "house,  store  and  shop,"  were 
here  employed  as  designating  but  one 
place,  and  consequently  the  complaint 
charged  but  one  offence.    lb. 

120.  Where  the  words  of  the  statute 
on  which  the  complaint  was  founded 
were,  "if  any  person,  or  persons  except 
taverners,  by  agent  or  otherwise,  shall 
keep  any  house,"  &c,  and  the  com- 
plaint charged  that  the  defendant,  Ac, 
without  saying  by  agent,  or  in  what 
manner,  it  was  held  that  the  offence  set 
forth  in  the  statute  was  sufficiently  de- 
scribed in  the  complaint,     lb. 

121.  Where  the  complaint  charged 
that  the  defendant  sold  wine,  spirituous 
liquor,  or  other  intoxicating  beverage, 
to  R.,  he  being  a  common  drunkard,  it 
was  held  that  the  terms  wine  and 
spirituous  liquor  were  not  of  the  same 
meaning  as  other  intoxicating  beverage, 
consequently  the  offence  was  charged 
in  the  alternative,  and  the  complaint  on 
that  account  defective.  Smith  v.  State, 
19  Conn.  493. 

122.  Where  a  complaint  is  founded 


Digitized  by 


Google 


442 


INNS  AND  LICENSE. 


Information  and  Complaint  for  Retailing  Spirituous  liquors. 


on  the  Rev.  Sts.  c.  41,  §  3,  which  al- 
leges that  the  defendant  did  presume  to 
be  a  retailer,  &c.,  and  did  sell  to  a 
person  named  therein,  a  specific  quan- 
tity of  spirituous  liquor,  it  is  not  bad  for 
duplicity ;  nor  is  such  a  complaint  de- 
fective, in  not  showing  what  kind  of 
spirituous  liquor  the  defendant  is  charg- 
ed with  selling,  or  to  whom  it  was 
delivered,  or  by  whom  it  was  carried 
away,  'the  Com.  v.  Wilcox,  1  Cush. 
503. 

123.  In  Maine  there  may  be  a  prose- 
cution for  unlawfully  selling  spirituous 
liquor,  by  civil  action,  or  by  complaint 
in  a  criminal  form.  Riker-v.  Petitioner, 
32  Maine  (2  Red.)  37. 

124.  Where  there  is  a  conviction  for 
such  offence,  the  appeal  may  be  made 
after  commitment ;  the  justice  need  not 
wait  forty-eight  hours  to  give  oppor- 
tunity for  appeal,     lb. 

125.  To  obtain  a  forfeiture  of  intoxi- 
cating, or  spirituous  liquors,  under  the 
statute  of  Maine,  "  for  the  suppression 
of  drinking-houses  and  tippling-shops," 
it  must  be  alleged  in  the  complaint,  and 
shown  on  the  trial,  that  the  liquors 
were  intended  for  sale  in  the  city  or 
town  in  which  they  were  kept  or  de- 
posited. The  State  v.  Gurney,  33  Maine 
(3  Red.)  496. 

126.  Where  the  complaint  mentions 
no  person  as  the  owner,  keeper  or 
claimant  of  the  liquors,  the  swearing 
of  the  jury  in  the  form  as  of  a  criminal 
trial,  and  the  finding  that  the  defend- 
ant is  guilty  in  such  a  case,  would  be 
only  a  nullity.  State  v.  Robinson,  33 
Maine  564. 

121.  To  obtain  a  forfeiture  under  the 
Maine  act,  it  must  be  distinctly  al- 
leged in  the  complaint,  and  shown  on 
the  trial,  that  the  liquors  were  intended 
for  sale  in  the  city  or  town  in  which 
they  were  kept  or  deposited,  and  by 
some  person  not  authorized  to  sell  the 
same  in  such  city  or  town,  under  the 
provisions  of  the  act  ;  but  it  need  not 
be  averred  or  proved,  that  they  were 
intended  for  sale  in  the  shop,  or  other 
binding  wherein  they  were  kept  pr  de- 
posited,   lb. 

128.  Where  a  complaint  is  founded 
on  the  Rev.  Sts.  c.  47,  it  is  a  sufficient 
averment  of  a  sale  in  violation  of  the 
3d  section,  that  the  defendant  "  then 


and  there  sold  to  the  complainant  spirit- 
uous liquor  in  a  less  quantity  than  28 
gallons."    Com.  v.  Roberts,  1  Cush.  505. 

129.  Where  a  complaint,  founded  on 
the  Rev.  Sts.  c.  47,  §  3,  alleged  that 
the  defendant  sold  to  the  complainant 
spirituous  liquor  in  a  less  quantity  than 
28  gallons,  without  being  first  duly 
licensed  as  a  retailer  of  wine  and  spirits 
according  to  law/  it  was  held  that  the 
latter  words  did  not  well  allege  that 
the  defendant  was  not  duly  licensed 
to  make  the  sale  complained  of.    lb. 

130.  A  complaint  which  only  charges 
the  crime  of  having  sold  a  quantity 
of  spirituous  liquors,  charges  no  crimi- 
nal offence.  The  State  v.  Lane,  33 
Maine  (3  Red.)  536. 

131.  Where  a  complaint  is  made  be- 
fore a  justice  of  the  peace,  against  one 
for  selling  spirituous  liquors,  it  will  be 
defective  if  it  omits"  to  charge  to  whom 
the  liquor  was  sold,  or  the  quantity,  or 
where  it  was  to  be  used.  Commonwealth 
v.  Dean,  21  Pick.  334. 

132.  Where  a  complaint  alleges  that 
A.  sold  spirituous  liquors  to  be  used  in 
his  dwelling-house,  not  being  licensed 
as  an  innholder  and  common  victualler 
with  authority  to  sell  wine,  brandy, 
rum  and  other  spirituous  liquors,  it 
will  be  sustained  by  evidence  that  he 
sold  spirituous  liquors  as  alleged,  with- 
out being  licensed  to  sell  it,  though  he 
proves  that  he  was  licensed  to  sell 
wine  and  other  fermented  liquors. 
Commonwealth  v.  Thayer,  8  Mete.  525. 

133.  Where  a  complaint  is  made 
against  a  defendant  for  a  violation  of 
the  Rev.  Sts.  c.  47,  §  3,  it  is  sufficient 
to  sustain  a  conviction  on  it,  if  it  al- 
leges that  the  defendant  not  being 
duly  licensed,  sold  spirituous  liquor  to 
A.,  in  a  less  quantity  than  twenty-eight 
gallons,  without  charging  that  it  was 
not  delivered  and  carried  away  all  at 
one  time.  Commonwealth  v.  Leonard, 
8  Met.  530. 

134.  In  a  complaint  for  illegally  sell- 
ing spirituous  liquor,  under  the  stat. 
1846,  c.  205,  §  5.  of  Maine,  it  need  not 
be  averred  by  whose  hand  the  defend- 
ant sold;  and  whether  wine  is  a  spirit- 
tuous  liquor,  is  a  question  for  the  jury. 
State  v.  Stewart,  31  Maine  (1  Red.) 
515. 

135.  Where  a  complaint  was  made 
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for  selling  "  one  glass  of  rum,"  and 
objected  to  because  it  expressed  a 
quantity  not  known  in  law,  it  was  held 
good.  State  v.  Reed,  35  Maine  (5  Red.) 
489. 

136.  Where  a  complaint  was  made 
in  this  form  :  "  F.  on  oath  complains 
against  P.  at  M.,  on  the  1st  of  February 
in  the  year  1 844,  did  sell  to  C.  one  glass 
of  spirituous  liquor,"  &c,  it  was  held 
that  the  word  "  against,"  might  be  re- 
jected as  surplusage,  and  that  the  com- 
plaint without  that  word  was  good. 
Commonwealth  v.  Penrdman,  8  Met.  519. 

131.  Where  a  complaint  charges 
that  an  offence  was  committed  "  on  the 
1st  of  February,  in  the  year  1844,"  it 
is  no  good  objection  thereto  that  it  is 
dated  "  the  5th  day  of  February,  1844," 
without  the  word  year.  lb. 

138.  In  Kentucky,  a  presentment 
under  the  second  section  of  the  act  of 
1834,  in  regard  to  tavern-keepers,  was 
held  defective,  because  it  only  charged 
that  the  defendant  sold  liquor  to  a 
slave  "  other  than  his  own,"  when  it 
should  have  charged  all  the  qualifica- 
tions contained  in  the  act.  Common- 
wealth v.  Kenner,  11  B.  Mon.  1. 


V.  Indictment  under  the  Statutes  Reg- 
ulating Inns,  License,  &c. 

139.  Where  an  indictment  founded 
on  the  Rev.  Stats,  of  Maine,  c.  36,  §  17, 
alleges  that  the  accused  did  presume 
to  be  a  common  retailer  of  the  liquors 
mentioned  in  that  section  of  the  stat- 
ute, without  license,  within  the  time 
specified,  in  less  quantities  than  twen- 
ty-eight gallons,  and  that  he  did  sell 
such  liquors  to  divers  persons  without 
license,  within  the  time  specified  ;  held 
that  but  one  offence  is  charged.  State 
v.  Churchill,  26  Maine  (12  Shep.)  306. 

140.  Where  an  indictment  was  found 
against  A.,  for  keeping  a  place  where 
spirituous  liquors  were  sold  without  li- 
cense, in  a  disorderly  manner,  to  the 
disturbance  and  common  nuisance  of 
B.  and  others,  it  was  held  erroneous  to 
quash  the  indictment  for  the  omission 
of  the  preposition  "of,"  before  the 
name  of  B.  State  v.  Rhodes,  2  Carter 
(Ind.)  321. 


141.  Where  an  indictment  alleges 
that  defendant  "did  unlawfully  sell 
one  half-pint  of  brandy,  of  the  value  of 
ten  cents,  to  one  A.,  and  suffered  the 
same  to  be  drank  at  the  place  of  sale, 
without  grocer's  license,  a  dramshop- 
keeper's  license,  an  inn-keeper's  license, 
or  any  legal  authority  to  sell,"  &c,  it 
is  sufficient,  the  negation  as  to  license 
being  sufficiently  broad.  State  v. 
Hombeak,  15  Mo.  478. 

142.  Where  an  indictment  charges 
the  sale  of  one  quart  of  whiskey,  and 
suffering  the  same  to  be  drank  at  the 
place  of  sale,  without  grocer's,  dram- 
shop-keeper's, or  inn-keeper's  license, 
it  is  defective.  The  negation  is  not 
broad  enough.  A  tavern  license  should 
be  negatived.  The  State  v.  Hadden, 
15  Mo.  447. 

143.  Where  an  indictment  charges 
the  selling  to  have  been  done  "  with- 
out having  a  license  for  that  purpose, 
continuing  in  force  contrary  to  form," 
Ac,  it  is  good.  State  v.  Wilson,  15 
Mo.  503. 

144.  Where  an  indictment  is  laid  for 
selling  liquor  without  license,  the 
name  of  the  person  to  whom  sold,  and 
the  price,  are  unnecessary,  as  the  of- 
fence does  not  violate  an  individual 
right.     State  v.  Ladd,  15  Mo.  430.       , 

145.  And  where  the  penalty  for  each 
offence  is  the  same  as  in  section  7, 
both  offences  may  be  alleged  in  the 
same  indictment,  and  should  be  alleged 
in  the  conjunctive.  State  v.  Woodward, 
25  Vt.  616. 

146.  Where  an  indictment  charges 
with  selling  one  pint  of  whiskey  without 
a  dram-shop,  tavern,  grocer's,  mer- 
chant's, or  any  other  kind  of  license,  it 
is  sufficient.  State  v.  Owen,  15  Mo.  506. 

147.  Where  the  indictment  alleged 
that  the  defendant  "became  a  dealer 
in  intoxicating  liquors,  without  having 
a  license  therefor  in  force,  and  did  sell 
and  furnish  intoxicating  liauors  in  a 
less  quantity  than  twentv  gallons,"  Ac. ; 
it  was  held  that  the  indictment  was 
sufficient,  and  that  the  allegations  be- 
yond what  is  contained  in  the  pre- 
scribed form,  may,  if  necessary,  be  re- 
garded as  surplusage.  State  v.  Wooir 
ward,  25  Vt.  (2  Deane)  616. 

148.  The  form  laid  down  in  sec.  12 
of  the  comp.  stat  507,  is  not  extended 
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beyond  prosecutions  before  a  justice 
of  the  peace,  lb. 

149.  In  Maine,  the  statute  of  1846, 
c.  205,  prohibits  the  sale  without  li- 
cense, of  domestic  spirituous  liquors,  in 
any  quantity  whatever,  and  of  import- 
ed liquors  in  any  quantity  less  than 
that  which  the  revenue  laws  of  the 
United  States  allow  to  be  imported  ;  it 
is  held  that  an  indictment  which 
charges  the  defendant's  selling  spirit- 
uous liquors  without  license,  in  quanti 
ties  less  than  the  revenue  laws  allow- 
ed to  be  imported,  need  not  state 
whether  the  liquors  were  imported  or 
not.  State  v.  Crowell,  30  Maine  (11 
Shep.)  115. 

150.  An  indictment  was  held  good 
which  charged  that  the  defendant  on, 
&c,  at,  &c,  "  he  not  being  then  and  there 
firet  licensed  as  a  retailer  of  wine  and 
spirits,  as  provided  by  the  forty-seventh 
chapter  of  the  Revised  Statutes,  did 
presume  to  be,  and  was  a  retailer  of 
wine,  brandy,  rum,  and  spirituous  liq- 
uors," to  one  D.  E.,  "  in  a  less  quanti- 
ty than  twenty-eight  gallons,  and  that 
delivered  and  carried  away  all  at  one 
time,"  &c.  Com.  v.  Kimball,  7  Met.  304. 

151.  An  indictment  under  the  Rev. 
Sts.  c.  47,  §  3,  is  sufficient,  which  avers 
that  the  defendant  on,  Ac,  at,  Ac., 
without  any  legal  authority  or  license, 
"  did  presume  to  be,  and  was  a  retailer 
of  spirituous  liquors  in  less  quantity 
than  twenty-eight  gallons,  and  that 
he  delivered,  and  carried  away  all  at 
one  time  and  did  then  and  there  sell 
two  quarts  of  spirituous  liquor  to  "  a 
person  named."  Goodhue  v.  Common- 
wealth, 5  Met.  553. 

152.  In  New  Jersey,  an  indictment  un- 
der the  statute,  Rev.  Laws  744,  §  4,  pro- 
hibiting the  sale  of  spirituous  liquors 
by  small  measure,  without  tavern  li- 
cense, should  particularize  the  kind  of 
liquor  sold.  State  v.  Fox,  1  Harris.  152. 

153.  Where  an  indictment  on  the 
Rev.  Stats,  c.  47,  §  1,  charges  the  de- 
fendant with  being  a  common  seller  of 
spirituous  liquors,  to  be  used  in  his 
house  or  other  building,  without  au- 
thority or  license,  it  is  not  necessary  to 
allege  that  the  defendant  is  an  inn-hold- 
er or  common  victualler.  Commonwealth 
v.  Pearson,  3  Met.  449. 

154.  An  indictment  on  the  Rev.  Stats 


c.  47,  §  2,  may  well  charge  that  the 
defendants  presumed  to  be,  and  were 
commen  sellers,  Ac.,  on  a  certain  day, 
and  on  divers  other  days  and  times 
between  that  day  and  the  day  when 
the  indictment  was  found.  Com.  v.  Tow- 
er, 8  Met.  527. 

155.  And  where  such  indictment 
averred  that  the  defendants  presumed 
to  be,  and  were  common  sellers  of 
wine,  brandy,  &c,  to  be  used  in  their 
dwelling-house,  by  them  used  and  oc- 
cupied, without  being  first  licensed 
therefor  according  to  law  ;  held  that 
the  averment  of  want  of  license  applied 
to  the  sale  of  liquor,  and  not  to  the 
occupation  of  the  house,  and  that  it 
negatived  a  license  to  either  of  the 
defendants  as  well  as  a  joint  license 
-to  them.     lb. 

156  Where  an  indictment  on  the 
Rev.  Stats,  c.  47,  charged  that  B.,  on 
the  30th  of  April,  1844,  and  on  divers 
other  days  and  times  between  the  1st 
of  January  and  the  1st  Monday  of  May, 
1844,  did  presume  to  be  and  was  a  re- 
tailer and  seller  of  spirituous  liquor  in 
a  less  quantity  than  twenty-eight  gal- 
lons, &c,  without  being  first  duly  licens- 
ed as  a  retailer  of  wine  and  spirits,  as 
is  provided  by  law,  and  did  then 
and  there  sell  and  retail  spirituous 
liquor  to  J.  C,  in  a  quantity  less  than 
twenty-eight  gallons,  Ac.,  to  wit :  in 
the  quantity  of  half  a  pint ;  it  was 
held  that  the  words  in  italics  might  be 
rejected  as  surplusage,  and  that  the 
remaining  words  well  alleged  a  single 
act  of  selling  spirituous  liquor  by  the 
defendant  without  license.  Common- 
wealth v.  Bryden,  9  Met.  137. 

157.  In  an  indictment  on  the  Rev. 
Stats,  c.  47,  §  2,  it  need  not  be  alleged 
that  the  defendant  sold  spirituous  liq- 
uors in  his  dwelling-house  or  other 
building.  Co-t/imontoealth  v.  Stowell, 
9  Met.  569. 

158.  Where  an  indictment  on  the 
Rev.  Stats,  c.  47,  §  2,  avers  that  the 
defendant  "  sold  to  C,  spirituous  liquor 
to  be  used  in  his  dwelling-house,"  it 
shall  be  construed  to  mean  the  dwell- 
ing-house of  the  defendant,    lb. 

159.  Where  an  indictment  charged 
that  the  defendant  on  a  certain  day, 
"presumed  to  be  a  seller  of  wine, 
brandy,  rum,  and  other  spirituous  liq- 
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uors,  to  be  used  in  and  about  his  house, 
without  being  first  licensed  as  an  inn- 
holder  or  common  victualler,  with  au- 
thority to  Hell  spirituous  liquor,  and  did 
then  and  there  sell  to  one  C,  one-half  gill 
of  spirituous  liquor,  to  be  used  in  and 
about  his  dwelling-house,  without  being 
first  duly  licensed  as  an  inn-holder  or 
common  victualler,  with  authority  to 
sell  spirituous  liquor  ;"  held  that  this 
indictment  was  not  double,  that  there 
was  a  good  charge  against  the  de- 
fendant as  a  common  seller,  and  there- 
fore that  the  words  which  alleged  that 
he  presumed  to  be  such  seller  might 
be  rejected  as  surplusage,  and  that  the 
remaining  allegation  constituted  a 
good  indictment  for  a  single  sale.    lb. 

160.  By  the  first  section  of  c.  41,  of 
the  Rev.  Stats.,  the  Legislature  intend- 
ed to  provide  for  the  punishment  of 
common  sellers  of  spirituous  liquors 
without  license  ;  still  it  need  not  be  al- 
leged in  an  indictment  on  that  section 
that  the  defendant  was  a  common  sell- 
er; an  indictment  on  that  section  is 
valid,  if  it  charge  that  the  defendant 
on  a  certain  day,  and  during  all  the 
time  between  that  day  and  the  day  of 
the  finding  of  the  indictment,  was,  with- 
out being  licensed,  a  seller  of  rum,  &c, 
to  be  used  in  his  dwelling-house,  Ac. 
Commonwealth  v.  Leonard,  8  Met  529. 

161.  In  an  indictment  for  selling  in- 
toxicating liquors,  to  be  used  in  and 
about  the  premises  of  the  seller,  it 
need  not  be  alleged  that  he  was  not 
duly  licensed  under  the  statute  of  1850, 
c.  232,  to  sell  intoxicating  liquors  for 
mechanical  and  medicinal  purposes. 
Commonwealth  v.  Shaw,  5  Cush.  522. 

162.  Two  or  more  persons  may  be 
jointly  indicted  and  charged  with  the  of- 
ence  of  selling  spirituous  liquors  without 
license.  Commonwealth  v.  Sloan,  4  Gush. 
52  ;  vide  Com.  v.  Tower,  8  Met.  521. 

163.  An  averment  in  an  indictment 
against  two  for  selling  spirituous  liquors 
without  license,  in  contravention  of  the 
Rev.  Stats,  c.  47,  of  Mass.,  that  the  de- 
fendants "  did  presume  to  be  retailers 
of  wine,  brandy,  rum  and  other  spirit- 
uous liquors,  in  a  less  quantity  than 
twenty-eight  gallons,  and  that  deliv- 
ered and  carried  away  all  at  one  time, 
without  being  first  licensed  as  retail- 
ers of  wine  and  spirits,  according  to  law," 


is  a  good  averment  that  the  defend- 
ants were  neither  jointly  nor  severally 
licensed,  and  will  sustain  a  verdict  of 
guilty  against  one  alone.    lb. 

164.  An  indictment  for  a  violation 
of  the  license  law  of  1846,  is  valid, 
upon  motion  in  arrest  of  judgment,  al- 
though it  only  negate  the  respondent's 
being  licensed  "  to  sell  distilled  spiritu- 
ous liquors,"  and  charge  a  single  act  of 
sale.  State  v.  Clark,  23  Vt.  (8  Wash.) 
293. 

165.  In  a  complaint  for  a  violation 
of  the  act  "  to  restrict  the  sale  of  in- 
toxicating drinks,"  it  need  not  be  alleged 
by  whose  hand  an  illegal  sale  is  made ; 
the  offence  is  committed  where  the  sale 
is  made,  either  by  the  defendant  or  by 
his  clerk,  or  servant,  or  agent ;  and 
where  the  complaint  alleged  that  the 
defendant  made  a  sale,  and  the  proof 
was,  that  in  the  absence  of  the  defend- 
ant a  person  bought  liquor  at  his  store, 
and  that  a  man  behind  the  counter, 
unknown  to  the  witness,  drew  the 
same  and  received  the  pay,  the  jury 
were  instructed  that  if  they  found  the 
person  who  sold  the  rum  was  the 
"  agent,  servant,  or  clerk  "  of  the  de- 
fendant, the  defendant  would  be  liable  ; 
and  they  returned  a  verdict  of  guilty ; 
held  that  the  evidence  was  sufficient 
for  them  to  find  that  the  person  selling 
was  the  "  agent,  servant  or  clerk  "  of 
the  defendant,  and  that  they  need  not 
find  which  of  those  positions  he  held. 
State  v.  Brown,  31  Maine  (t  Red.)  520. 

166.  The  exception  in  the  first  sec- 
tion of  the  act  to  "  restrict  the  sale  of 
intoxicating  drinks,"  is  sufficiently  nega- 
tived by  allegations  that  the  same  was 
not  wine  or  spirituous  liquors  imported 
into  the  United  States  from  any  foreign 
port  or  place.  The  Christian  name  of 
the  buyer  need  not  be  stated  in  such 
complaint ;  it  is  no  defence  that  the 
liquor  was  sold  and  used  solely  for 
medicinal  purposes,  when  the  defend- 
ant had  no  license,  although  no  one 
else  in  town  had  license  to  sell  for 
medicinal  purposes,     lb.  522. 

167.  Where  one  has  license  as  a 
'•  taverner  "  under  the  Rev.  Statutes,  c. 
47,  §  21,  to  sell  fermented  liquor  only, 
he  cannot  be  convicted  of  selling  spir- 
ituous liquors  on  an  indictment  charg- 
ing that  he  sold  it  "  without  being  duly 
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licensed  as  an  inn-holder  f  in  such 
case  the  indictment  should  charge  that 
the  defendant,  being  licensed  as  an  inn- 
holder,  with  authority  to  sell  fermented 
liquor  only,  did  sell  spirituous  liquor. 
Com.  v.  Thayer,  5  Mete.  246. 

168.  An  indictment  will  not  be  good 
where  it  follows  merely  the  words  of 
the  statute,  that  the  defendant  "pre- 
sumed to  be  a  retailer  or  seller  of  spir- 
ituous liquors  f  it  must  also  allege, 
that  at  a  time  and  place  stated,  he  sold 
to  a  person  named,  or  a  person  un- 
known, as  the  case  may  be.  Com.  v. 
TAurloto,  24  Pick.  374. 

169.  An  indictment  under  the  Rev. 
Statutes,  c.  47,  §  3,  which  alleges  the 
offence  of  presuming  to  be  a  seller  of 
spirituous  liquors  without  a  license, 
must  charge  that  the  defendant  was 
not  duly  licensed,    lb. 

170.  but  not  so  under  Revised  Stat- 
utes, c.  47,  §  3,  against  presuming  to 
be  a  retailer  or  seller  of  spirituous  liq- 
uors,    lb. 

171.  An  indictment  under  statute 
1838,  c.  157,  providing  that  no  person 
shall  sell  spirituous  liquors  in  less 
quantity  than  fifteen  gallons,  &c,  must 
allege  that  the  quantity  sold  is  less 
than  fifteen  gallons  ;  thus,  an  allega- 
tion merely  that  the  defendant  sold 
"  one  pint,"  is  bad.  Com.  v.  Odlin,  23 
Pick.  275. 

172.  In  an  indictment  under  the  stat- 
ute of  1786,  c.  68,  §  1,  it  is  enough  to  al- 
lege that  tie  defendant  presumed  to 
be  a  common  seller  of  wine,  dec,  with- 
out specifying  particular  instances  of 
selling  Com.  v.  Pray,  13  Pick.  359  ; 
Com.  v.  Oldin,  23  Pick.  275. 

173.  Where  an  indictment  is  framed 
under  Revised  Statutes,  c.  47,  §  1,  for 
presuming  to  be  a  common  seller,  it  is 
material  whether  the  sales  were  all 
made  to  the  same  person  or  different 
persons,     lb. 

174.  An  indictment  under  the  stat- 
ute of  1838,  c.  157,  which  charges  the 
defendant  with  selling  "  spirituous  liq- 
uors "  in  a  less  quantity  than  fifteen 
gallons,  without  license,  but  not  speci- 
fying the  kind  of  spirituous  liquors 
sold,  is  sufficiently  definite,  and  such 
indictment  is  sustained  by  proof  of  the 
sale  of  brandy,    lb. 

175.  If  such  indictment  only  alleges 


that  the  defendant,  not  being  licensed, 
sold  one  pint  of  spirituous  liquors,  it  is 
defective,  as  it  does  not  negative  the 
sale  of  fifteen  gallons  or  more.    lb. 

176.  Where  an  indictment  alleged 
the  sale  of  spirituous  liquors  in  less 
than  fifteen  gallons,  and  that  delivered 
and  carried  away  all  at  one  time,  to 
wit,  "  two  quarts  of  spirituous  liquors," 
it  was  held  to  be  good.    lb. 

177.  In  Virginia,  an  information  un- 
der the  3d  or  17th  section  of  the  act  of 
March  3,  1840,  must  contain  an  allega- 
tion that  the  person  selling  had  no  li- 
cense or  certificate  to  sell  spirituous 
liquors.  Hampton's  case,  3  Gratt 
631. 

178.  Two  or  more  persons  may  be 
jointly  indicted  for  selling  liquors  with- 
out a  license  ;  and  when  they  are  con- 
victed, a  several  fine  of  thirty  dollars 
each  may  be  imposed.  Com.  v.  Harris, 
7  Gratt  600. 

179.  Where  an  indictment  for  selling 
spirituous  liquors  without  license,  in 
charging  the  kinds  of  liquors  sold,  em- 
ployed the  words  "or  other  spirituous 
liquors  f  held  that  the  use  of  the  dis- 
junctive was  not  defective.  Morgans. 
Com.,  7  Gratt.  592. 

180.  In  Maryland,  where  an  indict- 
ment is  founded  upon  the  act  of  1847, 
c.  193,  prohibiting  the  sale  of  spirituous 
liquors  on  the  Sabbath  day,  it  will  be 
bad  unless  it  describe  the  party  ac- 
cused as  a  licensed  tavern-keeper,  or  a 
licensed  retailer  of  spirituous  liquors, 
they  being  the  class  of  persons  upon 
whom  the  provisions  of  the  act  were 
designed  to  operate.  Bode  v.  State,  7 
Gill.  326. 

181.  A  statute  containing  an  excep- 
tion so  incorporated  with  its  enacting 
clause  that  the  one  cannot  be  read 
without  the  other,  the  rule  of  pleading 
is,  that  the  indictment  must  negative 
the  exception ;  but  where,  after  gen- 
eral words  of  prohibition,  an  exception 
is  created  in  a  subsequent  clause  or 
section,  it  may  be  pleaded  by  the  ac- 
cused as  a  matter  of  defence.    lb. 

182.  But  this  rule  has  no  reference 
to  an  indictment  under  the  act  of  1847  ; 
that  act,  by  its  true  construction,  being 
restricted  and  limited  in  its  character 
and  prohibitions  to  a  designated  class, 
there  are  no  exceptions  to  be  nega- 
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tived  or  to  be  interposed  by  the  accused 
as  a  matter  of  defence.    lb. 

183.  The  provisions  of  this  act  with 
respect  to  the  forfeiture  of  the  license 
of  one  who  is  convicted  a  second  time 
for  the  same  offence,  clearly  requires 
incorporating  into  the  indictment  a  de- 
scription of  the  person  charged,    lb. 

184.  Where,  in  an  indictment  upon 
the  statute  of  March  7, 1834,  for  retail- 
ing ardent  spirits  without  license,  the 
charge  was  that  the  spirits  were  "to 
be  drunk  at  the  place  where  sold,"  it 
was  held  that  this  showed  the  indict- 
ment to  be  founded  on  the  17th,  not  the 
3d  section  of  that  statute,  and  that 
such  charge  could  not  be  rejected  as 
surplusage,  but  must  be  proved.  Coe's 
case,  9  Leigh  620. 

185.  Where  an  indictment  is  found 
for  selling  spirituous  liquors  to  a  person 
to  the  jurors  unknown,  it  is  good. 
State  v.  Carter,  7  Humph.  158. 

186.  Where  an  indictment  alleged 
the  selling  of  liquor  "to  be  drunk  on 
the  premises,"  it  was  held  to  be  the 
same  as  alleging,  "  with  the  intent  to 
be  drunk."  Bilbro  v.  State,  7  Humph. 
584. 

187.  Where  an  indictment  lies  for 
keeping  a  dram-shop,  it  should  state 
the  kind,  quantity,  and  price  of  the 
liquor  sold,  and  to  whom  sold.  Nealts 
v.  State,  10  Mo.  498. 

188.  In  Virginia,  where  an  indict- 
ment is  found  for  selling  ardent  spirits 
without  a  license,  it  may  charge  the 
sale  to  two  persons  in  the  same  count. 
Peer's  case,  5  Gratt.  674. 

189.  Two  counts,  one  for  selling  ar- 
dent spirits  without  a  license  under  the 
17th  section  of  the  act  of  March  7, 
1834  (Session  Acts  of  Virginia,  1833 
and  1834,  p.  7),  and  another  under  the 
3d  section  of  the  same  act,  may  be 
joined  in  the  same  indictment,     lb. 

190.  In  an  indictment  for  selling  ar- 
dent spirits  without  a  license,  the  omis- 
sion in  the  counts  of  the  words  "  and 
certificate,"  does  not  make  the  counts 
bad.    lb. 

191.  An  indictment  under  the  third 
section  of  the  act  of  1839  and  1840, 

f  Session  Acts  of  Virginia,  c.  2,  p.  5,) 
or  selling  liquors  without  license,  is 
sufficient,  though  it  does  not  negative 
the  exceptions  and  provisos  contained 


in  the  4th  section.     Com.  v.   Hill,  5 
Gratt.  632. 

192.  Where  an  indictment  charges 
that  the  offender  "  did  take  upon  him- 
self and  presume  to  be  a  common  re- 
tailer of  wine,"  &c,  without  license, 
and  "  did  then  and  there,"  as  aforesaid, 
sell  and  cause  to  be  sold  to  divers  per- 
sons, to  the  jurors  unknown,  divers 
quantities  of  strong  liquors  ;"  held  that 
it  charges  but  one  offence.  State  v. 
Stinsan,  5  Shep.  154. 

193.  Where  an  indictment  is  framed 
under  the  statute,  it  is  not  necessary 
to  state  what  penalty  or  forfeiture  is 
incurred,  or  to  what  uses  it  is  applied, 
as  these  depend  upon  the  law.     lb. 

194.  An  indictment  framed  under, 
these  statutes  should  be  in  the  name 
of  the  State,     lb. 

195.  The  sale  of  spirituous  liquors  in 
any  quantity  on  Sunday,  is  an  indictable 
offence  under  the  acts  of  1838,  c.  159, 
and  1846,  c.  90.  State  v.  Eskridge, 
1  Swan  413. 

196.  The  statement  of  the  day  of  the 
month  in  indictments  for  offences  com- 
mitted on  Sunday  (though  the  doing  of 
the  act  upon  that  day  is  the  gist  of  the 
offence),  is  no  more  important  than  in 
other  offences,  and  hence  it  is  immate- 
rial if  the  indictment  charge  the  of- 
fence to  have  been  committed  on  Sun- 
day, but  upon  a  day  of  the  month 
which,  according  to  the  almanac,  was 
some  other  day  of  the  week.    lb. 

197.  Where  an  indictment  was  found- 
ed upon  the  stats,  of  1834,  ch.  141,  §  1, 
and  1835,  concerning  inn-holders,  re- 
tailers, &c,  it  was  held  that  the  name 
of  the  complainant  need  not  be  inserted 
in  the  indictment,  that  by  W.  in  the 
county  of  K.,  the  town  of  W.  was  intend- 
ed ;  that  the  allegation,  from  the  first 
day  of  November,  1835,  until  the  find- 
ing of  the  indictment,  is  a  good  state- 
ment of  the  time  when  the  offence  was 
committed  ;  that  alleging  afterwards 
that  the  accused  had  also  been  guilty, 
before  the  time  alleged,  does  not 
impair  the  force  of  the  prior  allega- 
tion; that  the  averments  that  the  ac- 
cused did  presume  to  be  a  common 
retailer  of  liquors  mentioned  in  the 
statute,  within  the  time  specified,  and 
that  ho  did  sell  such  liquors  to  di- 
vers persons,  sufficiently  designate  the 
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offence  ;  that  to  Bell  more  than  twenty- 
eight  gallons  at  one  time  is  unlawful, 
whether  the  liquor  is  carried  away  at 
one  time,  or  at  several  times  ;  and  that 
the  indictment  is  bad  for  duplicity,  be- 
cause it  alleges  that  the  accused  did 
sell  wine,  brandy,  rum,  and  other  strong 
liquors,  as  but  one  penalty  is  incurred 
under  this  section  of  the  statute  ;  al- 
though each  description  of  liquor  may 
have  been  sold.  The  State  v.  Cottle,  3 
Shep.  473. 

198.  In  an  indictment  for  selling  spir- 
ituous liquor  without  license,  in  Mis- 
souri, it  need  not  allege  that  the  de- 
fendant sold  in  the  capacity  of  a  dram- 
shop-keeper. Austin  v.  State,  10  Mo. 
591. 

199.  It  is  not  necessary  that  such  in- 
dictment should  negative  that  it  was 
sold  under  circumstances  stated  in  the 
statute,  which  made  it  legal.  State  v. 
Bvford,  10  Mo.  103. 

200.  Where  an  indictment  charged 
the  defendant  A.  with  retailing  liquor 
in  Noble  County,  without  license,  to  be 
drunk  in  the  house  of  him,  the  said  A., 
where  the  same  was  so  sold  aforesaid  ; 
held  that  the  fact  that  the  said  house 
was  in  Noble  County  (supposing  it 
ought  to  appear  J,  was  established  with 
sufficient  certainty.  The  State  v. 
Shearer,  8  Blackf.  262. 

201.  By  statute  of  1837,  selling  liq- 
uor is  prohibited  within  two  miles  of 
any  religious  assembly,  at  a  "  booth, 
tent,  wagon,  huckster-shop,  or  other 
place  erected,  brought,  kept,  continued, 
or  maintained,  within  the  distance 
aforesaid,"  where  an  indictment  under 
the  statute  alleged  a  selling  within 
one-half  mile  of  a  religious  assembly, 
but  did  not  allege  that  the  liquor  was 
sold  at  a  booth,  &c,  kept,  &c.  ;  held 
that  no  offence  was  charged.  Bouser 
v.  the  Stale,  1  Smith  408. 

202.  Where  an  indictment  is  found 
for  a  violation  of  the  statute  against 
the  presuming  to  be  "  a  seller  of 
wine,  brandy,  rum,  or  other  spirit- 
uous liquors,"  &c,  without  being  li- 
censed as  an  inn-holder  (R.  S.  of  Michi- 
gan, 1838,  p.  203,  §  1),  which  charged 
the  defendant  with  presuming  to  be  a 
seller  of  whiskey,  alleging  it  to  be 
spirituous  liquor,  without  such  license, 
it  wag  held  good  ;  and  that  the  presum- 


ing to  be  a  seller  of  whiskey  was  for- 
bidden by  the  statute,  although  that 
kind  of  spirituous  liquor  was  not  there- 
in speciucally  stated.  People  v.  Web- 
ster, 2  Doug.  92. 

203.  In  Arkansas,under  the  act  prohib- 
iting the  keeping  of  a  grocery  for  the  re- 
tailing of  ardent  spirits  without  a  li- 
cense, an  indictment  alleging  that  the 
defendant  kept  a  grocery,  and  did  retail 
ardent  spirits  without  a  license,  is  not 
sufficient.  Henshy  v.  the  State,  1  Eng.  252. 

204.  In  Virginia,  where  the  record  of 
the  finding  of  an  indictment  for  retail- 
ing ardent  spirits  without  a  license, 
recited  that  the  grand  jury  presented 
an  indictment  against  A.  for  "  retailing 
liquors,"  a  true  bill,  it  was  held  suffi- 
cient.    Tuft's  case,  8  Leigh  721. 

205.  The  offence  is  well  charged  in 
the  indictment  by  averring  that  the  de- 
fendant sold  by  retail,  without  license, 
11  whiskey,  brandy,  and  other  liquors, 
to  the  jury  unknown,"  to  be  drank  at 
the  place  where  sold.     lb. 

206.  In  an  indictment  on  the  Rev. 
Stats,  c.  47,  §  2,  for  selling  spirituous 
liquors,  to  be  drank  in  or  about  the 
seller's  house  or  other  buildings,  with- 
out being  licensed  as  an innhilder  or 
common  victualler,  it  need  not  be  al- 
leged that  the  quantity  sold  was  less 
than  twenty-eight  gallons.  Common- 
wealth v.  Brown,  12  Met.  522. 

207.  In  an  indictment  for  selling 
spirituous  liquors  by  the  small  meas- 
ure, without  license,  the  omission  of 
the  auxiliary  verb  "  did,"  which  should 
have  been  joined  with  the  words  "  sell 
and  dispose  of,"  is  not  fatal  upon  a  mo- 
tion in  arrest  State  v.  Whitney,  15 
Vt.  298. 

208.  The  County  Court  have  original 
jurisdiction  in  such  case,  though  the 
fine  is  limited  to  ten  dollars.     lb. 

209.  In  an  indictment  against  a  per- 
son for  selling  spirituous  liquors  by  the 
small  measure,  without  a  license,  it  is 
not  necessary  that  it  should  be  averred 
to  whom  they  were  sold,  or  the  num- 
ber of  the  persons.  State  v.  Munger, 
15  Vt.  290. 

210.  An  averment  that  the  respond- 
ent sold  rum,  brandy,  and  gin,  is  suf- 
ficient, without  an  averment  that  they 
were  spirituous  liquors,    lb. 

211.  The  negation  of  license  must  be 
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broad  enough  to  cover  all  the  sources 
from  which  it  might  have  been  obtain- 
ed,    lb. 

212.  If  the  negation  of  license  to  sell 
is,  as  to  quantity,  coextensive  with  the 
quantity  charged  to  be  sold,  it  is  suffi- 
cient   lb. 

213.  The  general  negation — "not 
having  a  license  to  sell  said  liquors,  as 
aforesaid,"  relates  to  the  time  of  sale, 
and  not  to  the  time  of  finding  of  the 
bill;  and  is  sufficient    lb. 

214.  It  is  not  necessary  that  the  of- 
fence of  selling  spirituous  liquors  with- 
out license,  should  be  charged  to  have 
been  committed  with  force  and  arms. 
lb. 

215.  Where  a  distinct  sale  of  spirit- 
uous liquors  is  alleged  to  have  been 
made  on  a  day  certain,  the  count  is 
not  vitiated  by  adding  an  averment  of 
sales  at  divers  times  between  that 
and  the  finding  of  the  bill ;  but  the 
averment  may  be  regarded  as  surplus 
age.     lb.  , 

216.  An  indictment  that  charges 
only  that  the  defendant  kept  a  tippling- 
house,  by  retailing  in  a  certain  town, 
will  not  justify  the  fine  of  sixty  dollars. 
Our  v.  Com.,  9  Dana  30. 

217.  An  indictment  charging  the  de- 
fendant with  "  keeping  a  tippling- 
house  in  the  town  of  P.,  by  then  and 
there  retailing,"  etc.,  charges  only  a 
retailing  in  that  town  ;  not  that  it  was 
in  a  house  kept  by  him  for  that  pur- 
pose,    lb) 

218.  A  general  charge  of  keeping  a 
tippling-house,  without  a  license,  makes 
a  good  indictment.  But  if,  beside  the 
general  charge,  the  indictment  speci- 
fies the  facts,  and  they  do  not  amount 
to  the  offence,  the  indictment  is  bad, 
Morrison  v.  Com.,  7  Dana  218. 

219.  An  indictment  charging  that 
the  accused  kept  a  tippling-house, 
11  not  under  pretence  of  keeping  a  tav- 
ern," is  good  after  verdict,  as  those 
terms  manifestly  imply  that  he  had  no 
license.  But  the  terms,  kept,  etc., 
"  without  having  obtained  a  license  to 
keep  tavern,"  are  more  appropriate. 
Webster  v.  Com.,  7  Dana  215. 

220.  An  indictment  should  allege 
the  facts  necessary  to  constitute  the 
offence  charged,  by  averments  direct, 
positive,  and  certain,  and  not  by  way 

29 


of  argument  and  inference.     Bush  v. 
ReptUflic,  &c,  1  Texas  455. 

221.  An  indictment  alleging  that  de- 
fendant did  then  and  there,  in  said 
house,  keep  a  tippling-house,  without 
having  first  obtained  a  license  then 
and  there  to  keep  a  tavern,  is  sufficient, 
unless  restricted  by  other  words  in  the 
indictment  The  Com.  v.  Turner,  4  B. 
Monr.  4. 

222.  The  facts  constituting  the  of- 
fence should  be  averred  in  the  indict- 
ment with  all  convenient  reasonable 
certainty*.  Burch  v.  Republic,  1  Texas 
698. 

223.  It  will  generally  be  sufficient 
if  the  indictment  follows  the  exact 
words  of  the  statute  in  describing  the 
offence,  and  it  is  never  safe  to  depart 
from  them.  But  where  the  statute 
uses  a  general  term,  it  is  not  enough 
to  employ  that  term  only,  but  the 
pleader  must  also  state  the  species, 
according  to  the  truth  of  the  case  ;  or 
where  general  expressions  are  used  in 
the  statute,  it  is  not  enough  to  employ 
those  general  words  only,  but  the 
facts  intended  to  be  included  and  for- 
bidden by  them  should  be  specified. 
lb. 

224.  A  presentment  for  retailing, 
spirits,  without  stating  that  it  was 
done  in  any  other  place  than  in  the 
county,  is  not  sufficient.  Grimme  v. 
the  Com.,  5  B.  Monr.  263. 

225.  A  presentment  for  selling  spir- 
its, &c,  in  the  city  of  Louisville,  alleg- 
ing a  selling  in  quantities  less  than  a 
quart,  &c,  is  sufficient  under  the  acts, 
of  1838-1839.  Redding  v.  the  Com.,  3 
B.  Monr.  339  ;  Haskell  v.  the  Com.,  3  B. 
Monr.  342. 

226.  To  allege  that  A.  B.,  &c,  &c,  did 
then  and  there  presume  to  keep  a  tip- 
pling-house, by  then  and  there  selling 
ardent  spirits  by  retail,  without  a 
license  to  keep  a  tavern,  &c,  is  not  a. 
good  allegation  to  support  the  aver- 
ment    Woods  v#  Com.,  1  B.  Monr.  74. 

227.  But  an  indictment  which  alleges 
the  selling,  Ac,  and  permitting  it  to 
be  drank  on  the  premises,  is  good. 
Overshiner  v.  the  Com.,  2  B.  Monr.  344. 

228.  In  Mississippi,  the  provision  in 
the  statute  of  1829,  regulating  spirit- 
uous liquors,  against  selling  and  retail- 
ing any  wines  or  spirituous  liquors,  in 
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less  quantities  than  one  gallon,  or  suf- 
fering the  same  or  any  part  thereof  to 
be  drank  on  the  premises,  recites  two 
distinct  offences;  one  count,  therefore, 
charging  in  the  words  of  the  statute, 
charges  two  offences,  and  is  bad  for 
duplicity.  Miller  v.  the  State,  5  How. 
Miss.  250. 

229.  In  an  indictment  for  selling 
spirituous  liquors  without  license,  it 
need  not  be  stated  that  the  defendant 
had  not  a  permit  frfom  the  clerk  of  the 
board  of  county  commissioners  to  sell, 
&c.  The  State  v.  Watson,  5  Blackf. 
155. 

230.  In  an  indictment  for  retailing 
spirituous  liquors  without  license,  it  is 
not  necessary  to  state  the  kind  of 
liquor  sold.  The  State  v.  Muttinix,  6 
Blackf.  544. 

231.  An  indictment  for  selling  spirit- 
uous liquors  contrary  to  the  56th  sec- 
tion of  the  act  relative  to  crime  and 
punishment,  should  allege  that  the 
liquor  was  sold  to  be  drank  in  the 
house,  &c,  of  the  seller.  The  State  v. 
Freeman,  6  Blackf.  248. 

232.  An  indictment  for  retailing 
spirituous  liquors  within  the  borough 
of  Vincennes,  without  license,  by  the 
president  and  trustees,  &c,  need  not 
allege  the  existence  of  the  corporation, 
nor  of  an  ordinance  regulating  the  sale, 
&c,  nor  state  the  kind  of  liquor  sold. 
The  State  v.  Qraeter,  6  Blackf.  105. 

233.  An  indictment  against  a  party 
for  selling  spirituous  liquors  to  an  In- 
dian, cannot  be  objected  to  merely  on 
the  ground  that  the  name  of  the  Indian 
is  not  inserted,  if  the  indictment  al- 
leges that  the  name  is  unknown  to 
the  jurors.  The  State  v.  Jackson,  4 
Blackf.  49. 

234/  An  indictment  charging  the 
defendant  with  selling  spirituous  liq- 
uors, to  wit,  rum,  brandy,  whiskey, 
and  gin,  in  less  quantities  than  one 
quart,  without  having  first  obtained  a* 
license,  is  good.  State  v.  Whittedt  3 
Ala.  102. 

235.  In  an  indictment  under  the  stat- 
utes, for  retailing  liquors  by  a  measure 
less  than  a  quart,  the  expression,  less 
than  a  quart,  must  be  annexed  to  the 
description  of  the  offence.  The  State 
v.  Shaw,  2  Dev.  198. 

286.  An  indictment  for  playing  at 


cards  in  a  storehouse,  where  spirituous 
liquors  are  retailed,  must  allege  such 
to  have  been  the  character  of  the  store- 
house when  the  playing  took  place ; 
and  it  is  not  enough  to  aver  that  spirit- 
uous liquors  were  retailed  there  when 
the  indictment  was  found — the  playing 
being  proved  on  a  previous  day.  The 
State  v.  Coleman,  3  Ala.  14. 

23*1.  Where  the  defendant  pleads  not 
guilty  to  an  indictment,  containing 
three  counts,  and  the  entire  cause  is 
submitted  to  a  jury,  who  find  a  verdict 
as  to  one  count,  without  responding  to 
the  others,  the  cause  is  at  an  end.    lb. 

238.  A  single  act  of  retailing  is  a 
violation  of  the  law  prohibiting  the 
selling  of  spirituous  liquors  without  a 
license.  The  State  v.  Cassety,  1  Rich. 
90. 

239.  A  conviction  for  retailing  to  one 
person  is  no  bar  to  an  indictment  for 
retailing  to  another,  anterior  to  the 
finding  of  the  bill  on  which  the  convic- 
tion was  had.  McBride's  case,  4  Me. 
332,  on  this  point  overruled.    lb. 

240.  Two  bills  for  retailing  were 
found  against  the  defendants  at  the 
same  time.  The  first  charged  a  retail- 
ing to  A.  B.,  and  to  divers  other  per- 
sons ;  the  second  a  retailing  to  G.  D., 
and  to  divers  other  persons.  A  con- 
viction was  had  on  the  first  indictment, 
and  it  was  pleaded  in  bar  of  the  second  ; 
held  that  the  words,  "  and  to  divers 
other  persons,"  in  both  indictments, 
must  be  rejected  as  surplusage,  and 
the  plea  in  bar  was  overruled,     lb. 

241.  In  North  Carolina,  in  an  indict- 
ment for  retailing  spirituous  liquors 
by  the  small  measure  without  a  license, 
under  the  statute  of  1825  (1  Rev.  Stat, 
ch.  34,  §  81),  it  is  necessary  that  the 
retailing  was  to  some  particular  person 
or  persons,  or  to  some  person  or  persons 
to  the  jurors  unknown.  The  State  v. 
Faucett,  4  Dev.  &  Batt.  R.  101. 

242.  Where,  on  the  trial  of  an  indict- 
ment for  retailing,  &c,  the  special  ver- 
dict does  not  find  that  the  selling  was 
without  license,  judgment  must  be  ren- 
dered for  the  defendant,  for  such  an 
averment  is  necessary  in  an  indictment 
under  the  statute,  and  a  special  ver- 
dict must  be  found  by  a  jury.  The 
State  v.  Kirkham,  1  Iredell  384. 

243.  An  indictment  for  retailing  with- 
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out  license,  which  alleged  that  the  de- 
fendant "  did  sell  and  retail  one  quart 
of  rum  to  a  certain  W.  A.,  the  said  de- 
fendant then  and  there  not  having  a 
license  to  sell  and  retail  spirituous 
liquors,"  &c,  held  to  be  sufficiently 
descriptive  of  the  offence.  The  State 
v.  Moody,  3  Hill's  S.  C.  R.  187. 

244.  An  indictment  against  %  retailer 
of  spirituous  liquors,  for  permitting 
gaming  in  his  house,  should  charge 
that  the  defendant  was  a  licensed  re- 
tailer of  spirituous  liquors.  The  State 
v.  Kennedy,  1  Ala.  31. 

245.  In  an  indictment  for  selling 
liquor  by  small  measure,  the  name  of 
the  person  to  whom  it  was  sold  must 
be  specified,  if  known.     The  State  v. 

Walker,  3  Harring.  547. 

246.  An  indictment  lay  under  the 
act  of  1845,  concerning  excise  (Stat.  p. 
322),  for  selling,  by  retail,  any  intoxi- 
cating or  spirituous  liquors,  or  wines, 
while  that  act  remained  in  force.  The 
People  v.  Safford,  5  Denio  112. 

247.  An  indictment  also  lay,  at  the 
same  time,  for  the  same  offence,  under 
the  Revised  Statutes,  except  as  to  cer- 
tain liquors  excepted  from  their  opera- 
tion,   lb. 

248.  Where  an  indictment  is  laid  for 
selling  liquor  without  license,  found 
while  the  act  of  1845  was  in  force,  con- 
taining the  allegations  essential  to  an 
indictment  under  the  Revised  Statutes, 
it  is  good,  though  it  also  allege  that 
the  electors  of  the  town  had  voted 
against  licenses,  the  last-mentioned 
allegation  being  surplusage.  The  Peo 
pie  v.  'lownsey,  5  Denio  70. 

249.  Held,  also,  that  the  repeal  of 
the  act  of  1845,  pending  the  prosecution 
of  such  an  indictment,  did  not  interfere 
with  the  proceeding.    lb. 

250.  An  indictment  will  lie  against 
commissioners  of  excise  for  wilfully 
and  corruptly  granting  a  license  to  a 
person  to  sell  spirituous  liquors,  as  an 
inn-keeper,  knowing  that  he  is  not  pos- 
sessed of  good  moral  character,  that  he 
is  not  a  person  of  sufficient  ability  to 
keep  a  tavern,  that  he  has  not  the  neces- 
sary accommodation  to  entertain  travel- 
lers, and  that  a  tavern  is  not  absolutely 
necessary  at  the  place  where  he  pro- 
poses to  keep  a  tavern.  The  People  v. 
Norton,  7  Barb.  477. 


251.  Where  justices  grant  or  refuse 
license,  under  the  excise  law,  they  do 
not  act  solely  as  judicial  officers.  They 
have  indeed  a  discretion  to  exercise, 
which  the  Supreme  Court  will  not  con- 
trol by  mandamus  ;  but  their  duties 
are  so  plainly  defined  that,  if  they  wil- 
fully disregard  them,  they  are  liable  to 
an  indictment.     lb. 

252.  The  act  of  1817,  ch.  227,  applies 
both  to  licensed  retailers  and  persons 
accustomed  to  make  and  sell  distilled 
spirits,  or  other  liquors,  without  license, 
and  an  indictment  under  this  act,  de- 
scribing an  offender  as  a  licensed  re- 
tailer, is  sufficient.  Rawlings  v.  the 
State,  2  Marti  201. 

253.  The  offence  is  defined  and  pun- 
ished in  the  first  and  second  sections, 
and  an  exception  is  contained  in  a  pro- 
viso to  the  seventh  section,  that  the 
law  shall  not  apply  to  travellers  put- 
ting up  or  stopping  whilst  travelling 
through  said  counties  ;  held  that  this 
exception  need  not  be  negatived  in  an 
indictment  under  this  act.    lb. 

254.  The  first  section  contains  a  pro- 
viso that  the  law  shall  not  apply  to 
slaves  having  a  written .  order  from 
their  owners.  This  license  must  be 
negatived  in  the  indictment.    lb. 

255.  It  is  not  always  necessary  to 
negative  exceptions  contained  in  the 
act  creating  the  offence  ;  but  where 
exceptions  are  in  the  enacting  part  of 
the  law  they  must  be  negatived.     lb. 

256.  If  a  party  undertakes  to  recite 
a  statute,  and  mistakes  a  material 
point,  it  is  inexcusable  ;  but  if  he  re- 
cites truly  so  much  as  will  serve  to 
maintain  his  action,  and  mistakes  the 
rest,  this  will  not  vitiate  the  declara- 
tion,    lb. 

257.  Every  fact  and  circumstance 
laid  in  an  indictment,  which  is. not  a 
necessary  ingredient  in  the  offence, 
may  be  rejected  as  surplusage,  and  if 
there  be  any  defect  in  the  manner  of 
stating  such  matter,  it  will  not  vitiate 
the  indictment,    lb. 

258.  It  not  being  necessary  to  nega- 
tive the  exception  contained  in  the 
proviso  to  the  seventh  section  of  this 
act,  a  mistake  in  reciting  this  proviso 
does  not  vitiate  the  indictment.    lb. 

259.  In  North  Carolina,  an  individual 
who  acts  as  an  ordinary-keeper,  with- 
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out  taking  oat  license  and  giving  bond, 
but  who  has  a  license  to  retail  spiritu 
ous  liquors,  may  be  indicted  on  the  act 
of  1198,  ch.  501,  for  exacting  more  than 
the  rates  established  by  the  Court  of 
this  county ;  and  he  is  estopped  from 
denying  the  fact  of  his  being  a  tavern- 
keeper.  The  State  v.  Wynne,  1  Hawk. 
451. 

260.  Disorderly  houses  ;  liability  of 
persons  for  disorderly  conduct  in  and 
about  their  store.  State  v.  Barchinal, 
4  Harr.  572. 

261.  An  inn-keeper  is  not  liable  to  in- 
dictment for  the  offence,  when'  com- 
mitted in  his  absence,  and  without  his 
knowledge,  by  his  bar-keeper,  of  selling 
spirituous  .liquors  to  an  intoxicated 
person.  Hipp  v.  the  State,  5  Blackf. 
149. 

262.  Two  persons  may  be  jointly 
liable,  and  may  be  jointly  found  guilty 
of  the  offence  of  retailing  spirits.  The 
State  v.  Caswell,  2  Humph.  399. 

263.  Where  spirituous  liquors  are  sold 
by  an  agent,  in  violation  of  the  statute, 
both  principal  and  agent  are  guilty, 
and  liable  to  indictment.  Thompson  v. 
the  State,  5  Humph.  138. 

264.  Where  a  slave  obtains  a  verbal 
gift  of  freedom  by  his  master,  it  does 
not  make  him  a  freeman,  and,  as  such, 
subject  him  to  the  penalties  of  the  law 
for  retailing  spirituous  liquors  without 
Kcense.  James  v.  the  State,  9  Humph. 
308. 

265.  Where  a  person  licensed  to 
retail  spirituous  liquors,  causes  and 
procures,  for  lucre,  evil-disposed  per- 
sons to  congregate  in  and  about  the 
house  in  which  the  liquors  are  sold, 
and  permits  them  to  remain  there, 
drinking,  cursing,  blackguarding,  fight- 
ing, &c,  the  house  is  a  public  nuisance, 
and  the  keeper  of  it  is  liable  to  indict- 

'  ment  therefor.     The  State  v.  Muiliken, 
8  Blackf.  260. 

266.  A  shopkeeper  is  liable  to  a 
criminal  prosecution  for  an  unlawful 
sale  of  spirituous  liquor  in  his  shop, 
made  with  his  assent  by  a  servant  or 
agent  employed  in  his  business ;  but 
an  unlawful  sale  by  the  servant  or 
agent  is  only  prima  facie  evidence  of 
the  assent  thereto  by  the  shopkeeper, 
and  of  his  liability  therefor.  Com.  v. 
Nichols,  10  Met  259. 


267.  Where  one  sells  spirituous 
liquors  as  the  servant  of  another,  held 
that  neither  be  nor  his  principal  having 
any  license  under  the  statutes  of  this 
State,  is  liable  personally  to  an  indict- 
ment, though  he  acted  without  com- 
pensation in  making  the  sale.  State 
v.  Bvgbee,  22  Vt.  (7  Washb.)  32. 

268.  Where  one  commits  a  single 
act  of  selling  spirituous  liquors  with- 
out license,  he  is  guilty  of  the  offence 
under  the  Vermont  statute  of  1846. 
lb. 

269.  Ale  is  fermented  liquor,  and  an 
intoxicating  drink  under  the  act  of 
Missouri,  1851,  amendatory  of  the  act 
of  March  25,  1845,  and  the  person  sell- 
ing it  without  license,  whether  it  be 
manufactured  within  or  without  the 
State,  is  liable  to  an  indictment.  State 
v.  Lemp,  16  Mo.  (1  Bennett)  ^89. 

270.  Where  liquors  are  sold  by  an 
agent  or  clerk,  his  employer  not  being 
licensed,  an  indictment  will  lie  against 
either.     Schmidt  v.  State,  14  Mo,  137. 


VI.  Matters  of  Defence. 

271.  On  a  presentment  for  retailing 
spirits  without  a  license,  the  burden  is 
on  the  defendant  to  show  a  license. 
Haskill  v.  the  Com.,  3  B,  Monr.  342. 

272.  It  does  not  justify  the  sale  of 
spirituous  liquor  without  license,  that 
at  the  time  of  such  sale,  there  was  no 
druggist  or  other  person  licensed  to 
sell  spirituous  liquors  within  the  coun- 
ty, that  the  sale  was  made  upon  the 
order  or  prescription  of  a  physician, 
and  that  the  spirit  thus  received  was 
necessary  for  the  buyer's  use,  either  as 
a  medicine,  or  for  the  preservation  of 
his  health.     Com.  v.  Sloan,  4  Cush.  52. 

273.  Where  the  defendant  in  an  in- 
dictment for  selling  liquor  without 
license,  has  a  license,  it  rests  upon  him 
to  produce  it.  Schmidt  v.  State,  14 
Mo.  137. 

274.  .On  an  indictment  for  selling 
liquor  without  license,  it  is  no  defence 
that  the  defendant  sold  it  as  an  agent 
of  another  person.  Hays  v.  State,  13 
Mo.  246  ;  State  v.  Bryant,  14  Mo.  340. 

275.  Where  it  is  the  duty  of  the 
County  Commissioners,  under  Be  v.  Sts. 
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c.  47,  to  license  one  or  more  persons  in 
each  town,  to  retail  spirituous  liquors, 
held  that  their  refusal  to  license  any 
person  whatever  does  not  annul  the 
statute,  and  authorize  every  person  to 
retail  spirits'  without  a  license.  The 
Com.  v.  Blackington,  24  Pick.  352. 

276.  Where  one  has  a  license  as  inn- 
holder  and  common  victualler,  it  does 
not  authorize  him  to  sell  intoxicating 
liquors  to  guests.  The  State  v.  Wood- 
ward, 34  Maine  (4  Red.)  293. 

277.  On  a  criminal  trial  for  unlaw- 
fully selling  intoxicating  liquors,  where 
the  defendant  relies  upon  a  license,  the 
burden  of  establishing  such  license  is 
upon  him.     lb. 

278.  Where  an  indictment  was  laid 
in  Wayne  county,  for  retailing  spirit- 
uous liquors,  it  was  held  that  the  fact 
that  the  sale  was  made  in  the  city  of 
Richmond,  in  Wayne  county,  was  no 
defence.  Sloan  v.  the  State,  8  Blackf. 
361. 

279.  The  fact  that  the  liquor  is 
bought  for  medicine,  does  not  exempt 
from  the  penalty.  State  v.  Keys,  15  Vt. 
405. 

280.  Where  one  who  sells  spirituous 
liquors  in  a  room  of  an  inn,  which  is 
under  the  control  of  the  inn-keeper,  and 
by  his  permission,  he  is  protected  by 
the  license  of  the  inn.  Duncan  v.  the 
Com.,  2  B.  Monr.  281. 

281.  The  defendant  in  an  indictment 
under  the  act  of  1816,  must  prove  the 
existence  of  a  license.  The  State  v. 
Morrison,  3  Dev.  299. 

282.  Where  a  license  has  been 
granted  to  one  man  to  keep  a  tavern 
in  a  particular  house,  and  he  having 
Temoved  from  it,  another  man,  who  is 
indicted  for  retailing  liquors  in  the 
same  house,  may  show  in  defence,  that 
he  did  it  as  the  agent  or  partner,  and 
under  the  license  of  him  to  whom  it 
was  granted.  Barnes  v.  the  Com.,  2 
Dana  388. 

283.  It  is  for  one  who  is  indicted  for 
selling  spirituous  liquors  without  a 
license,  to  show  that  he  had  a  license. 
Qening  v.  State,  1  McCord  573/ 

284.  To  legalize  the  retailing  of 
spirituous  liquors,  it  is  necessary  that 
a  license  should  first  be  obtained  for 
that  purpose  from  the  County  Court ;  a 
license  to  keep  a  tavern  does  not  con- 


fer that  right    Page  v.  State,  11  Ala. 
849. 

285.  It  -is  no  defence  to  a  charge 
of  selling  liquor  by  retail  without  li- 
cense, that  it  was  sold  to  the  purchaser 
under  the  direction  and  prescription  of  a 
licensed  physician,  it  must  also  be  shown 
that  it  was  prescribed  for  medical  pur- 
poses.    People  v.  Safford,  5  Denio  112. 

286.  The  keeping  and  selling  by  a 
retailer  of  some  of  the  articles  used  by 
apothecaries,  does  not  constitute  him 
an  apothecary;  but  there  must  be  com- 
bined therewith  skill  in  the  preparation 
of  medicine.     State  v.  Keys,  15  Vt.  425. 

287.  The  Supreme  Court  can  take  no 
notice  of  a  variance  between  the  proof 
and  an  indictment,  unless  exceptions 
were  taken  on  trial  for  that  cause.    lb. 


VII.  Evidenck  to  Sustain  the  Indict- 
ments— Evidence  Admissible  on  In- 
formation and  Complaint  for  Retail- 
ing, &c. 

288.  On  the  trial  of  an  indictment 
under  the  R.  S.  of  Maine,  for  presuming, 
Ac.,  the  prosecuting  officer  need  not 
introduce  proof  in  support  of  the  nega- 
tive allegation  that  such  selling  was 
without  license  ;  if  the  accused  would 
defend  himself  on  the  ground  that  he 
was  licensed,  he  must  prove  it  State  v. 
Crowtll,  25  Maine  (12  Shep.)  171. 

289.  An  allegation  in  an  indictment 
on  the  Rev.  Sts.'c.  47,  §  2,  that  the  de- 
fendant sold  spirituous  liquor  to  A ,  is 
sustained  by  evidence  that  he  sold  to 
A.  brandy  or  gin,  mixed  with  sugar 
and  water.     Com.  v.  White,  10  Met  14. 

290.  On  the  trial  of  an  indictment, 
charging  that  the  defendant  presumed 
to  be  and  was  a  common  seller  of  wine, 
brandy,  &c,  on  a  special  day,  and  on 
divers  subsequent  days,  no  proof  of  his 
presuming  to  be  such  seller  on  any  dav 
prior  to  that  which  is  specified,  is  ad- 
missible. Com.  v.  Briggs,  11  Met. 
573. 

291.  Where  there  is  an  allegation  in 
an  indictment  that  the  respondent  sold 
one  pint  of  liquor  without  license,  it  is 
supported  by  proof  that  he  so  sold  half 
a  pint.  State  v.  Cooper,  16  Mo.  (1  Ben- 
nett) 551. 
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292.  On  the  trial  of  an  indictment 
for  selling  liquor  without  license,  which 
charges  the  sale  to  have  been  made  to 
persons  to  the  jurors  unknown,  evi- 
dence that  the  persons  were  known  to 
the  jury,  constitutes  no  variance.  State 
v.  Ladd,  15  Mo.  430. 

293.  Where  an  indictment  charged 
that  the  respondent,  without  a  license, 
sold  five  quarts  of  spirituous  liquors  to 
one  J.f  it  was  held  that  the  State  was 
not  bound  to  show  that  the  respondent 
had  not  a  license.  State  v.  Foster,  3 
Foster  (N.  H.)  348. 

294.  Where  an  indictment  contains 
several  counts  for  violations  of  the 
license  law,  by  the  sale  of  spirituous 
liquors,  it  is  not  erroneous  in  the 
County  Court  to  allow  the  prosecutor, 
after  having  given  evidence  tending  to 
prove  as  many  distinct  breaches  of  the 
law  by  the  respondent,  within  the  time 
covered  by  the  indictment,  as  there  are 
counts  in  the  indictment,  to  proceed 
and  show  other  sales  within  the  same 
period  of  time.  State  v.  Smith,  22  Vt. 
(7  Washb.)  74. 

295.  To  sustain  an  indictment  for 
selling  one  pint  of  rum,  it  is  sufficient 
if  it  be  proved  that  the  respondent  sold 
one  quart  of  rum.  State  v.  Moore,  14 
N.  H.  451. 

296.  Upon  the  trial  of  an  indictment 
of  several  counts,  for  violation  of  the 
license  law,  by  the  sale  of  spirituous 
liquors,  it  is  not  erroneous  in  the  Coun- 
ty Court  to  permit  the  prosecutor,  after 
having  offered  testimony  tending  to 
prove  as  many  distinct  breaches  of  the 
law  by  the  respondent,  within  the  time 
covered  by  the  indictment,  as  there  are 
counts  in  the  indictment,  to  proceed 
and  show  other  sales  within  the  same 
period  of  time,  as  held  in  State  v. 
Smith,  22  Vt.  74  ;  State  v.  Grotean,  23 
Vt  (8  Washb.)  14. 

297.  Where  an  indictment  is  found 
for  selling  liquors  to  persons  to  the 
jury  unknown,  it  will  be  supported  by 
the  testimony  of  a  witness  that  the 
liquor  was  sold  to  him,  unless  it  ap- 
pears that  the  grand  jury  knew  when 
they  found  the  indictment  that  the  wit- 
ness was  the  unknown  person  referred 
to  in  the  indictment.  Hay  v.  State,  13 
Mo.  246. 

298.  Where  A.  was  indicted  for  re- 


tailing vinous  and  spirituous  liquors 
in  less  quantities  than  a  gallon,  in  the 
city  of  Vicksburg,  without  a  license, 
and  was  found  guilty,  upon  proof,  that 
he  made  such  sale  at  a  place  four 
miles  out  of  and  from  the  city  ;  held 
that  under  the  statute  of  1842,  which 
appropriates  all  money  accruing  from 
the  granting  of  licenses  to  retail,  and 
from  fines  for  a  violation  of  the  statute 
committed  within  the  city  of  Vicks- 
burg, to  that  city,  the  particular  place 
where  the  offence  was  charged  to  have 
been  committed,  became  a  fact  and 
circumstance  constituting  an  offence, 
and  that  it  was  incumbent  on  the 
State  to  prove  it  as  alleged  in  the  in- 
dictment. Legori  v.  State,  8  Smed.  Jk 
Marsh.  697. 

299.  In  Massachusetts,  the  words  of 
the  Rev.  Stats,  c.  47,  §  3,  that  no  per- 
son shall  presume  to  be  a  retailer  or 
seller  of  spirits  in  a  less  quantity  than 
twenty-eight  gallons,  unless  he  is  first 
licensed  as  a  retailer,  being  general, 
it  is  not  allowable  for  a  party  indicted 
for  selling  contrary  to  the  statute,  to 
show  that  the  spirit  was  bought  of  him 
to  be  used  as  a  medicine,  unless  he 
claims  to  be  a  druggist.  Com.  v.  Kim- 
ball, 24  Pick.  366. 

300.  On  the  trial  of  such  an  indict- 
ment, it  is  not  proper  for  the  govern- 
ment to  give  in  evidence  the  declara- 
tion of  defendant,  that  he  considered 
the  law  unconstitutional,  and  intended 
to  sell  regardless  of  it ;  although  the 
alleged  sale  was  after  the  defendant 
bad  been  convicted  on  an  indictment 
for  a  similar  offence,  on  the  trial  of 
which  the  same  declaration  had  been 
offered  in  evidence,     lb, 

301.  The  testimony  of  inhabitants  of 
the  town  wherein  the  offence  is  alleged 
to  have  been  committed,  is  admissible 
to  sustain  the  prosecution*  on  the  trial 
of  an  indictment  against  an  inhabitant 
of  the  same  town  for  being  a  common 
seller  of  wine,  brandy,  rum,  and  other 
strong  liquors,  without  license,  con- 
trary to  the  provisions  of  the  Rev. 
Stats,  c.  36,  §  17  ;  although  the  town 
would  be  entitled  to  the  penalty  incur- 
red. The  State  v.  Stewart,  10  Shep. 
111. 

302.  In  Maine,  under  the  act  "  for 
the  suppression  of  drinking-houses,  or. 
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tippling-shops,"  legal  proof  that  the 
liquors  were  kept  for  sale  by  the  owner 
i  or  keeper  of  them,  is  a  necessary  pre- 
requisite to  a  decree  of  forfeiture, 
where  a  claimant  appears,  and  to  the 
imposition  of  a  fine  ;  and  neither  the 
affidavit  contained  in  the  complaint, 
nor  the  recitals  in  the  warrant,  nor  the 
officer's  return,  can  be  received  as  evi- 
dence upon  that  point.  The  State  v. 
Robinson,  33  Maine  (3  Red.)  564. 

303.  An  officer's  return  which  fails 
to  state  how  long  the  liquors  had  been 
advertised,  or  that  the  notice  posted 
contained  the  number  or  any  descrip- 
tion of  the  packages,  is  so  defective  as 
not  to  authorize  a  decree  of  forfeiture 
based  upon  it.     lb. 

304.  On  the  trial  of  an  indictment 
for  selling  liquor  without  a  license,  the 
prosecutor,  after  having  proven  that 
the  defendant  kept  a  public-house,  may 
show  that  the  defendant  kept  a  bar 
with  bottles  in  it.  The  People  v.  Hvl 
but,  4  Denio  133. 

305.  It  is  error  to  receive  evidence 
of  a  greater  number  of  offences  than 
there  are  counts  in  the  indictment. 
Hodgman  v.  the  People,  4  Denio  235. 

306.  In  Massachusetts,  upon  the 
trial  of  an  indictment  under  the  Rev. 
Stats,  c.  41,  §  3,  for  presuming  to  be  a 
retailer  or  seller  of  spirituous  liquors 
in  less  quantity  than  twenty-eight  gal- 
lons, and  that  delivered  and  carried 
away  all  at  one  time ;  and  which 
charges  the  defendant  with  selling  to  a 
person  named,  one  gallon,  one  quart, 
or  any  other  specific  quantity  of  such 
liquor,  in  order  to  convict  the  defend- 
ant^ it  need  not  be  proved  that  he  sold 
the  specific  quantity  mentioned  in  the 
indictment ;  it  is  sufficient  if  it  be 
shown  that  the  defendant  made  the 
sale  mentioned  in  the  indictment,  and 
that  the  quantity  so  sold  was  less  than 
twenty-eight  gallons.  Com.  v.  Buck, 
12  Met  522. 

307.  The  respondent  being  one  of 
the  firm,  and  having  made  out  a  bill  of 
the  sale  of  goods  at  sundry  times,  in 
his  own  hand-writing,  upon  which  was 
entered  the  sale  of  spirituous  liquors 
by  the  small  measure,  at  different  times, 
and  which  had  been  receipted  by  him  ; 
such  bill  of  sale  is  competent  evidence 
to  go  to  the  jury  to  prove  a  sale  ;  and 


the  person  to  whom  the  sale  was  made 
need  not  be  produced.  State  v.  Hun- 
ger, 15  Vt.  290. 

308.  It  is  no  valid  objection  that  the 
sale  purports,  by  the  bill,  to  have  been 
made  on  a  different  day  from  the  one 
charged  in  the  indictment,     lb. 

309.  It  is  not  error  for  the  court  to 
charge  the  jury  that,  upon  such  evi^ 
dence,  they  could  find  the  respondent 
guilty,    lb.  . 

310.  The  Commonwealth  may  show 
any  offence  against  the  act,  by  the  ac- 
cused, within  the  prescribed  time. 
Loftus*  case,  3  Gratt.  631. 

311.  To  sustain  a  prosecution  for 
selling  liquor  to  a  common  drunkard, 
it  is  not  necessary  to  prove  that  the 
defendant  knew  that  the  person  to 
whom  the  liquor  was  sold  was  a  com- 
mon drunkard.  ,  Barnes  v.  State,  19 
Conn.  398. 

312.  And  where  it  appeared  in  such 
prosecution,  that  the  sale  complained 
of  was  made  by  the  clerks  of  the  de- 
fendant ;  and  he  offered  evidence  to 
prove  that  he  had  given  such  clerks 
specific  directions  to  sell  no. liquors  to 
common  drunkards  ;  it  was  held  that 
such  evidence  was  admissible.  [Two 
judges  dissenting.]     lb. 

313.  A  single  act  of  selling  liquor, 
to  be  drank  in  the  bouse,  without  a 
tavern  license,  would  not  be  sufficient 
evidence  of  the  offence  of  keeping  a 
tippling-house.  Morrison  v.  Com.,  1 
Dana  218. 

314.  Proof  of  selling  liquor  by  the 
half-pint,  to  be  drank  in  the  vender's 
house,  conduces  to  prove  that  he  kept 
a  tippling-house ;  but  evidence  of  a 
single  sale  of  a  quart,  and  that  it  was 
drank  in  his  house,  is  not  conclusive 
proof  that  he  kept  a  tippling-house. 
Bxnton  v.  Com.,  1  Dana  215. 

315.  Upon  the  trial  of  an  indictment 
for  retailing  ardent  spirits,  without  li- 
cense, to  persons  to  the  jurors  unknown, 
the  defendant  offered  to  prove  that  the 
persons  to  whom  he  sold  the  same  were 
known  to  the  grand  jury ;  held  that 
there  was  not  a  material  variance  be- 
tween the  evidence  and  charge  in  the 
indictment.  Halstead's  case,  5  Leigh  724. 

316.  Upon  an  indictment  for  retail- 
ing ardent  spirits,  alleging  the  precise 
quantity  and  the  kind,  to  be  drunk 
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where  sold,  without  license  ;  evidence 
of  retailing  any  quantity  of  any  kind 
of  ardent  spirits  to  be  drunk  where 
sold,  is  sufficient.  Burk's  case,  6  Leigh 
634. 

311.  In  Indiana,  where  an  indictment 
is  found  for  selling  spirituous  liquors 
without  a  license,  the  prosecutor  need 
not  show  that  the  defendant  had  no  li- 
cense.    Shearer  v.  State,  7  Blackf.  99. 

318.  Where,  on  the  trial  of  an  indict- 
ment for  retailing  spirituous  liquors, 
the  evidence  was  that  the  retailing  was 
at  the  accused's  store,  but  did  not  show 
whether  the  store  was  in  the  district 
laid  in  the  indictment ;  held  that  the 
jury  might  infer  that  defendant's  store 
was  within  the  venue,  from  any  facts 
within  their  own  knowledge.  State  v. 
Williams,  3  Hill's  S.  C.  91. 

319.  From  a  single  act  of  retailing 
by  a  clerk,  it  cannot  be  inferred  with 
certainty  that  it  was  done  by  the  au- 
thority of  his  employer ;  to  authorize  a 
conviction,  it  ought  to  have  been  shown 
that  it  was  the  usual  course  of  busi- 
ness to  retail  at  defendant's  store.    lb, 

320.  Indictment  fbr  selling  spirituous 
liquor,  sustained  by  proof  of  the  sale  of 
common  cordial.  Statev.  Bennet,  3  Har- 
ring.  565. 

321.  An  admission  by  a  party  prose- 
cuted under  the  statute,  that  he  had 
sold  "  all  strong  beer  or  fermented  beer/' 
does  not  prove  him  guilty  of  an  offence. 
Nevin  v.  Ladue,  3  Denio  437. 

322.  On  the  trial  of  an  indictment 
for  a  breach  of  the  excise  law,  evidence 
of  a  sale  of  spirituous  liquors  by  the 
accused,  in  less  quantities  than  five 
gallons,  establishes  prima  facie  the  of- 
fence. It  is,  in  such  case,  for  the  ac- 
cused to  prove  that  he  has  the  license 
required  by  law.  Smith  $f  Blood  v. 
Joyce,  12  Barb.  21. 

823.  In  a  case  of  civil  action,  the 

Question  of  license  arises  collaterally, 
n  an  indictment,  it  is  the  main  issue 
on  the  part  of  the  accused,   lb. 

324.  Where  the  prosecutor,  in  an  in- 
formation for  retailing  spirituous  liq- 
uors,'for  the  purpose  of  proving  that 
B.  was  a  common  drunkard  at  the  time 
of  the  sale,  offered  evidence  to  show 
that  his  habits  of  intoxication,  of  which 
proof  had  been  given,  continued  for 
several  weeks  after  the  sale,  it  was  held 


that  such    evidence  was  admissible. 
Barnes  v.  State,  20  Conn.  232. 

325.  Where,  on  the  trial  of  a  com- 
plaint for  selling  spirituous  liquors  to 
X.,  T.  and  Z.r  persons  addicted  to  hab- 
its of  intoxication,  knowing  them  to 
be  so  addicted,  contrary  to  the  statute, 
the  prosecutor,  after  having  shown  the 
alleged  habits  of  X.,  Y.  and  Z.,  and  the 
sale  to  them,  proposed  to  offer  evidence 
that  the  defendant  had,  for  a  long  time 
before  the  sale  complained  of,  been  in 
the  habit  of  selling  to  those  persons 
spirituous  liquors,  to  be  drunk  by  them 
to  excess ;  it  was  held  that  such  evi- 
dence was  admissible,  for  the  purpose 
of  proving  the  defendant's  knowledge 
of  the  habits  of  X.,  Y.  and  Z.  Wickwire 
v.  State,  19  Conn.  471. 

326.  Where  the  State,  on  the  trial  of 
a  complaint  against  B.  for  selling  wine 
and  spirituous  liquors,  contrary  to  the 
statute,  having  introduced  evidence  to 
prove  the  facts  averred  m  the  com- 
plaint ;  B.,  to  rebut  such  evidence,  in- 
troduced evidence  to  prove  that  at 
other  times  he  had  refused  to  sell ;  and 
thereupon  the  State,  to  show  that  such 
refusals  of  B.  were  not  real,  but  a  mere 
pretence,  and  thus  to  rebut  B's.  evi- 
dence, put  in  evidence  a  record  of  the 
Court,  showing  the  pendency,  at  the 
time  of  those  refusals,  of  a  prosecution 
against  B.  for  selling  wine  and  spirit- 
uous liquors  in  violation  of  the  statute; 
it  was  held  :  1.  That  such  record  was 
admissible  to  show  the  existence  of 
such  prosecution  at  the  time  referred 
to,  and  thus  to*  counteract  the  effect  of 
B.'s  evidence ;  2.  That  if  B.'s  evidence 
was  irrelevant,  and  for  that  reason  in- 
admissible, B.  could  not  successfully 
claim  a  reversal  of  the  judgment 
against  him,  on  the  ground  that  the 
evidence  introduced  to  rebut  his  irrel- 
evant evidence,  was  also  irrelevant. 
Bames  v.  State,  20  Conn.  254. 

327.  Where  the  prosecutor,  on  trial  of 
a  complaint  for  selHng  wine  and  spirit- 
uous liquor  to  R.,  alleged  to  be  a  com- 
mon drunkard,  offered  evidence  to  show 
that  R.,  during  the  preceding  year,  had 
bought  liquor  at  other  places  than  the 
one  stated  in  the  complaint,  and  had 
become  drunk  thereon;  it  was  held 
that  such  evidence,  though  not  con- 
nected with  proof  of  the  defendant's 
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knowledge  of  such  facte,  was  admis- 
sible.   Smith  v.  State,  19  Conn.  493. 
828.  Where  it  appears  by  the  appro- 

Sriate  reeord,  that  the  town  authorities 
ave  licensed  the  highest  number  of 
persons  which  the  law  permits  for  sell- 
ing intoxicating  drinks,  and  it  does  not 
appear  that  any  additional  number  has 
been  licensed,  it  is  not  competent  for 
a  defendant  in  a  prosecution  for  selling 
such  Hquor,  to  prove  by  an  unrecorded 
license  that  he  had  authority  to  sell. 
State  v.  Shaw,  32  Maine  (2  Red.)  570. 
329.  A  license  to  sell  such  liquor  is 
not  valid,  if  granted  before  the  delivery 
to  the  town  treasurer  of  the  bond  pre- 
scribed by  law.  lb. 


VIII.   FlKE  AND  PBNAUfY  FOB  VIOLATIONS. 

330.  Whoever  takes  it  upon  himself 
to  be  a  common  seller  of*  spirituous 
liquors,  without  being  licensed  therefor, 
in  less  quantities  than  twenty-eight 
gallons  at  a  time,  is  liable  to  the  penal- 
ty provided  by  the  statute,  whether  ha 
takes  it  upon  himself  to  be  a  common 
victualler  or  not.  The  State  v.  Davis, 
10  Shep.  403. 

331.  Where  an  agent  who  is  appoint- 
ed, under  the  act  of  1851,  to  suppress 
tippling-houses,  to  sell  liquors  for  cer- 
tain purposes,  becomes  a  common  seller 
of  liquors  ;  held  that  he  is  liable  to  the 
penalty  prescribed  by  the  eighth  sec- 
tion of  that  act,  in  the  same  manner  as 
persons  not  agents  who  violate  the  act, 
although  he  is  liable  also  to  have  his 
agency  revoked,  and  to  a  suit  upon  his 
bond.  The  State  v.  Keen,  34  Maine  (4 
Red.)  500. 

332.  The  penalty  (by  existing  laws) 
for  merely  retailing  liquors  without 
license,  is  920.  Robinson  v.  Com.,  6 
Dana  288. 

333.  For  keeping  a  tippling-house, 
t.  «.,  retailing  in  a  house  kept' for  that 
purpose,  without  license,  the  penalty 
amounts  to  $60.  lb. 

834.  Two  individuals  convicted  of 
keeping  a  tippling-house  together,  can- 
not complain  that  they  are  fined  $60 
jointly — the  sum  for  which  each  of  them 
is  liable.    Gray  v.  Com.,  9  Dana  301. 

335.  One  may  sell  a  quart  of  spirit- 


uous liquor,  or  even  less,  in  his  own 
house,  on  a  single  occasion,  without 
keeping  a  tippling-house  ;  and  for  that 
offence,  the  fine  is  three  pounds  only  ; 
the  cumulative  penalty  of  $50,  im- 
posed by  the  act  of  1831,  is  incurred 
only  by  keeping  a  tippling-house. 
Hinton  v.  Com.,  7  Dana  215. 

386.  The  penalty  for  a  second  offence 
goes  to  the  State,  but  it  constitutes  no 
ground  of  complaint  on  the  part  of  the 
offender,  that  the  justice  awarded  one 
half  of  the  penalty  to  the  prosecutor. 
Richer  v.  Petitioner,  32  Maine  37. 

337*  On  conviction,  costs  may  be 
awarded,  in  addition  to  the  penalty.  lb. 

838.  In  a  mittimus,  the  complaint 
need  not  be  copied,  nor  need  the  mitti- 
mus state  the  proofs  before  the  justice. 
lb. 

339.  In  Kentucky,  by  the  former 
laws,  the  prosecuting  attorney  was  en- 
titled to  one-half  of  the  fine  recovered 
against  one  convicted  of  keeping  a 
tippling-house,  and  where  one  was  con- 
victed and  fined  sixty  dollars,  the  gov- 
ernor remitted  one-half  of  the  fine,  it 
was  held  that  the  prosecuting  attorney 
was  entitled  to  the  whole  <5f  the  residue. 
Frazier  v.  Commonwealth,  12  B.  Mon. 
369. 

340.  Where  a  person  is  convicted  of 
a  violation  of  the  Rev.  Sts.,  c.  47,  regu- 
lating licensed  houses,  he  may  be 
sentenced  to  pay  a  fine  and  costs,  and 
to  stand  committed  "till  the  sentence 
be  performed."  Harris  v.  Common- 
wealth, 23  Pick.  280. 


IX.  Warrant. 

341.  A  warrant  for  the  search  of 
"  spirituous  or  intoxicating  liquors," 
will  not  be  deemed  unauthorized,  on 
the  ground  that  those  words  do  not 
constitute  a  sufficient  description  of  the 
thing  to  be  searched  for.  State  v. 
Robinson,  33  Maine  564. 

342.  In  Maine,  proceedings  to  re- 
voke the  license  of  an  inn-holder  under 
the  Rev.  Stats,  (c.  36,  §  15),  must  be 
founded  on  a  complaint  made  to  the 
licensing  board;  and  ft  is  not  enough  to 
justify  the  board;  in  issuing  a  warrant, 
that  matter  of  complaint  has  come  to 
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their  knowledge.       State  v.  Lamos,  26 
Maine  (13  Shep.)  258. 

343.  And  although  such'  complaint 
need  not  be  in  writing,  to  authorize  the 
warrant  to  be  issued,  yet,  before  notice 
to  the  party  accused  can  he  given,  the 
complaint  should  be  put  in  writing,  and 
the  matter  complained  of  specifically 
averred,  that  he  may  know  what  he  is 
to  answer,     lb. 

344.  In  a  warrant  for  the  penalty  in- 
curred by  a  violation  of  the  North 
Carolina  acts  of  1800,  1808  and  1809, 
it  is  not  necessary  to  name  the  person 
or  persons  to  whom  the  articles  were 
sold,  because  each  act  of  selling  is  not 
a  distinct  offence,  but  only  one  offence 
is  committed,  and  only  one  penalty  in- 
curred by  the  same  individual,  by  any 
number  of  sales  to  one  or  more  persons 
in  the  same  day.  State  v.  Muse,  4  Dev. 
&  Batt.  319. 

345.  A  warrant  for  a  penalty  under 
these  acta  should  conclude  against  the 
form  of  the  statutes,  the  rule  being 
that,  when  an  act  cannot  be  made  out 
to  be  criminal,  or  a  penalty  to  be  in- 
curred without  reading  more  than 
one  statute,  it  is  then  necessary  that 
the  indictment  or  declaration  should 
conclude  "  against  the  form  of  the  stat- 
utes, *  in  the  plural.     lb. 

346.  A  conclusion  in  a  warrant  for 
a  penalty  against  the  form  of  the  stat- 
ute, when  it  should  be  against  the  form 
of  the  statutes,  is  a  substantial  defect, 
which  is  not  cured  by  the  verdict.  But 
the  Supreme  Court  under  the  1st  and 
10th  Sections  of  the  Revised  Statutes 
may  amend  the  defect,  as  it  does  not 
change  the  issue  between  the  parties, 
and  is  according  to  the  right  and 
justice  of  the  matter  found  by  the  jury. 
lb. 


risdiction  of  the  offence  of  selling,  spirit- 
uous liquor  to  a  common  drunkard, 
though  such  offence  is  punishable  by  a 
greater  fine  than  seven  dollars.  Barnes 
v.  State,  19  Conn.  398. 

349.  A  justice  of  the  peace  has  no 
jurisdiction  of  a  charge  for  keeping  a 
tippling-house,  as  the  fine  exceeds  $50. 
Robinson  v.  Com.,  6  Dana  288.  An  ap- 
peal in  such  case  should  be  dismiss- 
ed for  want  of  of  jurisdiction  in  the 
justice  of  the  peace,     lb. 


X.  Jurisdiction  of  the  Offence. 

347.  In  Maine,  the  Common  Pleas 
have  jurisdiction  of  the  offence  of  being 
a  common  retailer  without  license,  and 
of  all  other  offences  which  are  prose- 
cuted by  indictment,  committed  against 
the  provisions  of  the  statutes  of  1834 
and  1835,  for  the  regulation  of  inn- 
holders.     State  v.  Stinsont  5  Shep.  154. 

348.  A  justice  of  the  peace  has  ju- 


XI.  Miscellaneous. 

350.  Where  the  Court,  upon  an  infor- 
mation containing  one  hundred  counts, 
11  directed  the  jury  to  return  a  verdict 
of  guilty  for  each  act  of  selling,"  it 
was  held  that  though  the  jury  are  the 
ultimate  judges  of  both  the  law  and 
fact,  there  was  nothing  improper  in  the 
charge,  since  it  must  be  considered  an 
expression  simply  of  the  opinion  of  the 
Court,  of  the  law  in  the  case.  State  v. 
Paddock,  24  Vt.  312. 

351.  On  a  criminal  trial,  for  a  viola- 
tion of  the  license  law,  the  question 
whether  the  liquor  sold  is,  as  a  matter 
of  fact,  wholly  or  in  part  spirituous  or 
intoxicating,  is  for  the  jury,  and  not  for 
the  Court,  to  pass  upon.  The  State  v. 
Wall,  34  Maine  (4  Red.)  165. 

352.  Where  a  defendant  is  charged 
with  distinct  offences  in  different  counts, 
and  the  jury  return  a  general  verdict 
of  guilty,  and  no  evidence  appears  to 
havfe  been  given  upon  the  trial  tending 
to  prove  one  of  the  offences  alleged,  the 
Supreme  Court  will  not  arrest  the 
sentence  by  granting  a  new  trial,  but 
will  render  judgment  upon  those  counts 
only  upou  which  the  conviction  was 
properly  had.  State  v.  Bugbet,  22  Vt 
32. 

853.  Where  one  was  indicted  for  un- 
lawfully selling  intoxicating  liquors,  it 
was  held  that  the  Court  were  not  called 
upon  to  construe  the  term  intoxicating 
liquors,  since  that  was  done  in  the  stat- 
ute.    State  v.  Witlmar,  12  Mo.  407. 

354.  The  compelling  the  prosecutor 
to  elect  for  what  offence  he  will  proceed, 
in  cases  of  this  kind,  is  matter  of  prac- 
tice, and  should  rest  in  the  sound  dis- 
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cretion  of  the  County  Court ;  and  the 
most  which  the  defendant  can  claim  is, 
that  the  election  should  be  made  before 
he  is  called  upon  to  put  in  his  defence. 
State  v.  Smith,  22  Vt.  74. 

355.  Where  there  is  a  conviction  on 
an  indictment  for  a  breach  of  the  license 
law,  it  will  be,  prima  facie,  a  bar  to  a 
second  indictment  for  a  similar  offence 
by  the  defendant  previously  committed. 
(Bennett,  J.)     lb. 

356.  Where  the  Court,  in  a  prosecution 
for  a  violation  of  the  statute  regulating 
the  sale  of  wines,  &c,  after  a  verdict  of 
guilty  against  the  accused,  rendered  the 
judgment  that  he  "  pay  a  fine  of  thirty 
dollars,  which  is  to  be  paid  to  the 
Treasury  of  New  Haven  county,"  it 
was  held,  that  although  the  fine  was 
payable  into  the  town,  and  not  into  the 
county  Treasury,  yet  as  the  town 
was  entitled  to  it  by  virtue  of  the 
statute,  and  not  by  the  judgment  of  the 
courts,  and  as  the  Court  had  properly 
no  control  over  the  disposition  of  it,  and 
the  judgment  was  complete  without 
any  direction  on  the  subject,  the  direc- 
tion given  was  not  a  sufficient  ground 
of  reversing  the  judgment  Booth  v. 
State,  13  Conn.  431. 


Summoning,  Selecting,  an#  Drawing 
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JURY. 

I.  Summoning,  selecting,  and  drawing  Petit 

and  Grand  Jurors. 
H.  Qualification  of  Petit  Jurors  ;  how  im- 
panelled ;  sworn  and  kept  during  the 
trial. 
IIL  Qualification  of  Grand  Jurors ;  how  im- 
panelled and  sworn  ;  duties  of  fore- 
man. 

IV.  Challenge  for  principal  cause,  and  chal- 

lenge to  the  favor. 

V.  Peremptory  challenge,  and  challenge  to 

the  array. 
VI.  Challenging  Petit  Jurors. 
VIL  Challenging  Grand  Jurors  ;  proceedings 
hefore  the  Grand  Jury  ;  how  conduct- 
ed. 
VIII.  Grand  Jury ;  their  duty,  number  requisite 

to  constitute  a  Grand  Jury. 
IX.  Petit  Jury ;  their  duty  ;  number  required 

to  constitute  a  panel. 
X.  Instructing  and  charging  the  jury  in  cases 

of  murder  and  other  cases. 
XI.  Discharging  the  Jury  in  cases  of  murder, 

manslaughter,  felonies,  Ac. 
XIL  Miscellaneous. 


1.  A  struck  jury  maybe  demanded  in  a 
criminal  as  well  as  in  a  civil  case. 
Sutton  and  others  v.  State,  9  Ohio  R. 
*33. 

2.  But  where  a  jury  is  struck  at 
the  instance  of  the  defendant,  in  term 
time,  shorter  notice  than  is  provided 
by  law  may  be  accepted  by  the  plain- 
tiff, and  if  the  parties  proceed  and 
strike  a  jury,  the  defendant  cannot  ol> 
ject  the  want  of  longer  notice,  upon  a 
writ  of  error,     lb. 

3.  Where  the  jury  are  not  drawn  by 
the  sheriff  and  county  commissioners, 
so  that  the  accused  can  be  tried  at  the 
first  court,  they  will  be  entitled  to  be 
discharged  unless  they  are  tried  at  the 
next  session.  Com.  v.  Prophet,  1  Browne 
135. 

4.  A  venire  for  a  petit  jury  should 
not  include  a  panel  for  a  grand  jury  ; 
they  are  separate  bodies,  and  should 
be  separately  summoned.  Forsythe  v. 
State,  6  Ham.  19. 

5.  In  Georgia,  the  act  of  1805, 
changes  the  act  of  IT 99,  so  far  only 
as  relates  to  the  mode  of  selecting 
grand  jurors  ;  under  both  of  those  acts, 
those  remaining  on  the  list,  as  made 
out  from  the  tax-books  by  the  clerk, 
constitute  the  petit  jury,  for  the  trial 
of  both  civil  and  criminal  cases,  so 
that,  in  fact,  the  act  of  It 99  is  super- 
seded, as  well  to  grand  as  to  petit 
jurors,  by  the  act  of  1805.  Malone  v. 
the  State,  8  Geo.  408.- 

6.  In  Illinois,  since  the  act,  March  3, 
1845,  for  the  selection  of  juries,  a  jury 
selected  at  the  discretion  of  the  mar- 
shal, to  serve  in  the  Circuit  Court  of 
the  United  States  for  that  district,  is 
not  legally  selected  under  the  act  of 
Congress,  September  24,  1789,  §  29 ; 
and  the  jurors  should  be  selected 
from  the  State  at  large,  before  each 
term  of  the  Court.  U.  States  v.  Wood- 
ruff, 4  McLean  105. 

7.  Where,  at  the  Oyer  and  Terminer, 
the  initiatory  proceeding  of  a  trial  for 
murder  had  been  commenced,  by  calling 
the  jurors  according  to  law,  and  only 
nineteen  of  the  jurors  answered  to  their 
names,  thereupon  three  hundred  addi- 
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tional  jurors  were  summoned  by  the 
sheriff  by  direction  of  the  Court ;  and 
the  Court  refused  to  delay  the  trial  for 
two  or  three  days,  as  requested  by  the 
prisoner's  counsel,  to  enable  them  to 
examine  such  list  of  additional  jurors  ; 
it  was  held  that  the  question,  to  be  de- 
cided on  such  application  was  a  matter 
of  discretion,  and  that  no  exception 
could  lie  to  such  refusal.  Colt  v.  the 
People,  1  Parker's  Crim.  R.  611. 

8.  Held,  also,  that  the  summoning  of 
so  large  a  number  of  additional  jurors 
was  a  matter  of  sound  discretion,  to  be 
exercised  by  the  Court  with  a  view  to 

§et  an  adequate  number  who  were  quali- 
ed  and  competent,  from  which  a  full 
jury  could  be  drawn ;  and  that  such 
discretion  should  be  exercised  upon 
the  knowledge  which  the  Court  possess- 
ed, of  the  probable  effects  which  a 
report  of  the  facts,  in  the  public  papers 
and  otherwise,  might  have  had,  in  bias- 
ing the  minds  of  jurors,  so  as  to  dis- 
qualify them  from  serving  on  the  trial. 

9.  It  need  not  appear  upon  the  re- 
turn of  the  precept  directed  to  the 
sheriff,  commanding  him  to  summon  a 
jury,  that  the  jury  have  been  drawn 
according  to  law ;  but  it  will  be  pre- 
sumed that  the  sheriff  has  returned  his 
writ  executed  according  to  law,  until 
the  contrary  is  shown.  Com.  v.  Green, 
1  Ashmead  289. 

10.  Under  the  act  of  21st  February, 
1814,  pleading  the  general  issue  and 
going  to  trial,  is  held  to  be  a  waiver 
of  any  error  or  defect  in  drawing,  sum- 
moning, or  returning  juries  :  but  quere, 
whether  it  is  a  waiver,  if  the  defend- 
ant refuse  to  plead  at  all,  and  the 
Court  orders  the  plea  of  "  not  guilty  " 
to  be  entered  for  him,  under  the  provi 
sions  of  the  8d  section  of  the  act  of 
23d  September,  1791.  Com.  v.  Chaun- 
eey,  2  Ashm.  90. 

11.  Where  the  sheriff  neglects  to  sign 
his  return  to  the  jury  process  directed 
to  him,  such  neglect  does  not  render  it 
incurably  vicious,  and  is  not  a  sufficient 
reason  to  induce  the  Court  to  quash 
the  array  of  jurors,  but  the  Court  will 
quash  the  return  to  the  process,  and  in 
writ  will  order  the  sheriff  to  complete 
his  return  by  endorsing  on  his  writ  the 
execution  thereof,  and  signing  the 
same.    lb. 


12.  In  Indiana,  the  record  of  the 
board  of  county  commissioners  must 
indicate  that  grand  juries  who  found 
a  certain  indictment  were  selected 
according  to  the  provisions  of  the 
statute,  or  the  indictment  will  be  quash- 
ed.    The  State  v.  Conner,  3  Blackf.  325. 

13.  There  is  no  act  of  Congress  that 
confers  on  the  United  States  Courts 
the  right  to  summon  grand  juries  or 
describe  their  powers,  the  laws  of  Con- 
gress have  invested  the  Courts  of  the 
United  States  with  criminal  jurisdic- 
tion, and  since  this  jurisdiction  can 
only  be  exercised  through  the  instru- 
mentality of  grand  juries,  the  power  to 
direct  them  is  the  result  of  necessary 
implication  ;  therefore,  the  powers  of 
grand  juries  are  co-extensive  with,  and 
are  limited  by  the  criminal  jurisdiction 
of  the  Courts  of  which  they  are  an  ap- 
pendage ;  so,  too,  a  presentment  of  a 
grand  jury  in  the  Circuit  Court  of  the 
United  States,  of  an  offence  of  which 
that  Court  has  no  jurisdiction,  is  coram 
non  judice,  and  is  no  legal  foundation  for 
any  prosecution  which  can  only  be  in- 
stituted on  the  presentment  or  indict: 
ment  of  a  grand  jury  to  be  carried  on  in 
another  Court,  unless  that  Court  has  no 
power  to  direct  grand  juries.  United 
States  v.  Hill,  1  Brock.  156. 

14.  In  Virginia,  the  act  of  February 
24,  1846,  changing  the  mode  of  sum- 
moning and  making  up  juries  in  trials 
for  felony,  has  application  to  all  cases 
tried  after  the  act,  though  the  offence 
was  committed,  or  even  the  examining 
Court  had  passed  upon  the1  case  before 
the  passage  of  the  act.  Perry's  case,  3 
Gratt.  632. 

15.  There  being  several  capital  cases 
on  the  docket  on  the  first  day  of  the 
term,  the  Court  commanded  the  sheriff 
to  summon  a  large  number  of  citizens 
to  be  in  attendance  as  talesmen  to  fill 
up  the  panel ;  held  that  this  act  was 
warranted  by  law,  and  was  intended  to 
secure  an  impartial  jury,  and  was  no 
ground  for  a  new  trial.  Bird  v.  Stale, 
14  Geo.  43. 

16.  The  grand  jury  that  found  the 
indictment,  and. the  petit  jury  at  the 
trial,  were  summoned  by  the  sheriff  and 
returned  without  a  venire.  The  Court 
held  that  this  was  not  such  an  irregu- 
larity as  will  vitiate  the  verdict  and 
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arrest  the  judgment,  the  trial  in 
other  respects  being  according  to  law. 
lb. 

IT.  In  New  York,  where  such  a  de- 
ficiency of  jurors  occurs  in  a  criminal 
prosecution  as  is  contemplated  by  2 
R.  S.  733,  §  3;  the  number  of  ad- 
ditional persons  to  be  summoned  rests 
in  the  sound  discretion  of  the  Court 
before  which  the  indictment  is  pending. 
People  v.  Colt,  3  Hill  432. 

18/  In  South  Carolina,  talesmen  are 
to  be  drawn  as  well  in  criminal  as  in 
civil  cases  ;  under  the  jury  laws  of  this 
State,  the  Court  has  no  power  to  issue 
a  venire  facias  for  talesmen.  2  Hill, 
S.  C.  381. 

19.  In  case  a  defendant  on  his  ar- 
raignment suggests  that  he  is  an  alien 
and  claims  the  privilege  of  a  trial  by 
a  jury  demedietate  linguae,  the  Court  of 
Oyer  and  Terminer  may  direct  such 
a  jury  to  be  summoned  instanter.  Peo- 
ple v.  McLean,  2  Johns.  381. 

20.  Where  a  venire  facias  directed 
the  officer  to  cause  a  juror  to  be  drawn, 
not  more  than  twenty  nor  less  than  six 
days  before  the  sitting  of  the  Court, 
and  he  made  a  return  that  the  juror 
was  drawn  as  above  directed,  but  with- 
out date,  the  return  was  held  good. 
Fellows9  case,  5  Greerileaf  333. 

21.  If  a  jury  cannot  be  formed  from 
the  original  panel,  nor  from  the  by- 
standers, in  consequence  of  the  prison- 
er's challenges,  the  Court  may  award  a 
venire  facias,  commanding  the  sheriff 
to  summon  a  specified  number  to  attend 
the  Court  then  in  session,  and  upon  the 
return  of  the  process  the  prisoner  may 
be  compelled  to  elect  a  jury  saving  the 
right  of  challenge.  Gibson  v.  Corn., 
Vir.Cas.  111. 

22.  In  Indiana,  if  there  be  a  default 
of  jurors,  on  the  return  of  the  venire, 
a  new  one  must  issue  ;  but  if  any 
number,  however  small,  appear,  and 
they  be  set  aside  on  challenge,  tales- 
men may  be  sworn  to  try  the  issue. 
Fuller  v.  State,  1  Blackf.  63. 

23.  A  paper  purporting  to  be  a  ve- 
nire, but  without  the  seal  of  the  Court, 
is  a  nullity.  People  v.  McKay,  18 
Johns.  212. 

24.  A  writ  of  venire  facias,  by  which 
a  grand  jury  is  summoned,  is  not  void 
for  want  .of  the  seal  of  office  of  the 


clerk  who  issues  it.     Qfaher  v.  State,  1 
Porter's  R.  26k 

25.  Where  the  venire  facias  directs 
the  sheriff  to  summon  good  and  lawful 
men  to  serve  as  jurors,  it  need  not  spe- 
cify the  particular  qualifications  neces- 
sary to  constitute  them  good  and  lawful 
jurors.  State  v.  Alder  son,  10  Yerg.  523. 

26.  In  Tennessee,  if  a  juror  be  dis- 
charged on  account  of  sickness  on  the 
trial  of  a  criminal  cause,  no  juror  who 
had  been  once  challenged  can  again  be 
summoned  as  juror  in  that  cause. 
Garner  v.  State,  5  Yerg.  160. 

27.  It  is  enough  that  the  record 
shows  the  jurors  to  have  been  summon- 
ed by  the  deputy-sheriff,  which  in  the 
eye  of  the  law  is  the  act  of  the  sheriff 
himself.  Kelly  &  Little  v.  State,  3  S. 
&  Marsh.  518. 

28.  The  sheriff  summoned  as  tales- 
men, persons  who  were  not  bystanders 
in  the  court-house ;  held,  that  the  calling 
them  into  Court  was  a  sufficient  sum- 
moning, when  they  came  in  they  were 
bystanders,  and  bound  to  serve  ;  wheth- 
er the  Court  could  have  fined  them  for 
non-attendance, — Quere.  State  v.  La- 
mon,  3  Hawks.  175. 

29.  In  North  Carolina,  an  order  to 
the  sheriff  to  summon  talesmen  need 
not  be  made  returnable  on  the  same 
day  on  which  it  was  issued.  lb.  The 
law  is  silent  as  to  the  number  of  tales- 
men which  a  sheriff  must  summon ;  it 
therefore  belongs  to  the  Court,  in  its 
discretion,  to  determine  the  number, 
and  should  it  not  do  so,  the  sheriff  is 
left  to  summon  such  number  as  he  may 
deem  necessary,    lb. 

30.  The  writ  of  venire  facias  is  merely 
a  precept  to  the  sheriff  to  summon  a 
jury  according  to  a  list  of  names  or  panel 
annexed  ;  10th  sec.  of  the  act  of  1839, 
copied  from  the  act  of  1731,  R.  L.  124. 
State  v.  MoElmurry,  3  Strobh.  33. 

31.  The  fact  of  the  writ  of  venire 
facias  not  having  been  issued  within 
twenty  days  after  adjournment  of  the 
Court,  nor  returned  within  fifteen  days 
before  its  sitting,  does  not  afford  suffi- 
cient ground  for  arrest  of  judgment. 
The  important  object  of  obtaining  an  im- 
partial jury  is  secured  by  the  manner 
of  drawing  them,  which  is  not  in  the 
least  affected  by  the  mode  of  summon- 
ing them.    lb. 
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32.  A  seal  to  the  venire  is  necessary, 
in  compliance  with  the  law  which  re- 
quires all  judicial  process  to  be  issued 
under  the  seal  of  the  Court,  but  it  is 
not  necessary  that  the  impression  of 
the  device  should  be  manifest  on  the 
seal.     lb. 

33.  It  is  not  necessary  that  the  names 
of  the  jurors  should  be  embodied  in  the 
writ  of  venire  facias,  it  is  sufficient  if 
they  be  arranged  in  lists  below  the 
signature  of  the  clerk,     lb. 

34.  On  a  trial  for  murder,  where  one 
of  the  panel  summoned  by  the  sheriff 
is  excused  on  his  own  application,  it  is 
not  error  in  the  Court  to  refuse  to  order 
the  sheriff  to  summon  another  in  his 
place  before  exhausting  the  panel. 
Martin  v.  State,  16  Ohio  364. 

3/5.  A  juror  was  put  on  the  panel 
upon  his  swearing  that  he  had  been 
summoned,  the  constable  having  omit- 
ted his  name  in  the  return  of  the 
warrant.  Case  of  Patterson,  1  Mass. 
486. 

36.  It  is  not  necessary  that  a  venire 
facias  should  issue  to  the  sheriff  to 
summon  a  jury  before  he  can  proceed 
to  do  so,  nor  need  one  be  awarded  on 
the  roll.  Samuels  v.  State,  3  Mo.  50. 
Objections  to  the  officer  returning 
a  jury  should  be  taken  before  the 
trial  commences*  and  cannot  be  taken 
advantage  of  in  arrest  of  judgment. 
lb. 

37.  In  Mississippi,  in  capital  cases, 
the  prisoner  is  entitled  to  a  trial  by  a 
jury  selected  from  the  persons  summon- 
ed under  the  special  venire  facias,  and 
of  whose  names  a  list  had  been  furnish- 
ed to  him,  provided  a  sufficient  num- 
ber of  competent  jurors  according  to 
the  rules  regulating  the  impaneling  of 
jurors,  be  obtained  therefrom.  Boles  v. 
State,  24  Miss.  445. 

38.  It  is  not  competent  for  a  circuit 
judge  to  discharge  a  person  summoned 
under  the  special  venire  in  a  capital 
case,  without  sufficient  cause,    lb. 

39.  If  after  the  State  and  prisoner 
had  failed  to  obtain  a  sufficient  number 
of  competent  jurors  from  those  of  the 
special  venire  in  attendance  upon  the 
Court,  an  application  for  an  attach- 
ment to  compel  the  attendance  of  the 
absentees  had  been  refused,  the  accus- 
ed, as  a  general  rule,  would  have  a 


right  to  demand  the  process  of  the 
Court  to  compel  their  attendance,    lb. 

40.  The  fact  that  disqualified  persons 
were  summoned,  if  it  constituted  a  de- 
fect in  the  special  venire,  could  not 
therefore  be  objected  to  by  a  challenge 
to  the  array,  and  was  no  ground  to 
quash  unless  upon  proof  of  partiality, 
or  corruption  in  the  sheriff,     lb. 

41 .  In  Georgia  it  is  not  a  valid  ob- 
jection to  a  juror  drawn  and  summoned 
for  the  trial  of  a  slave,  that  the  sum- 
mons was  left  at  his  residence,  and  not 
served  on  him  personally.  Judge  v. 
State,  8  Geo.  173. 

42.  It  is  no  objection  to  a  juror,  be- 
cause there  was  a  mistake  as  to  bis 
middle  name.     lb. 

43.  In  Mississippi,  the  authority  to 
award  a  special  venire,  except  in  a  pe- 
culiar class  of  cases,  in  which  parties 
are  capitally  charged,  is  confined  to 
cases  in  which  there  are  none  of  the 
regular  venire  in  attendance  upon  the 
Court.   Baker  v.  the  State,  23  Miss.  243. 

44.  Any  irregularity  in  the  issuance 
or  direction  of  the  venire  to  summon  the 
petit  jury  must  be  excepted  to  before 
the  jurors  are  sworn,  not  after  verdict 
returned.     Brown  v.  State,  7  Eng.  623. 

45.  The  panel  of  the  grand  jury  re- 
turned by  the  sheriff,  or  the  caption 
thereto,  should  show  the  purpose  for 
which,  the  authority  by  which,  and  the 
Court  to  which  the  persons  named  in 
the  panel  were  summoned.  State  v. 
Rickey,  4  Halst.  293. 

46.  Although  the  panel  returned  by 
the  sheriff  by  which  the  grand  jury  are 
called  and  sworn,  is  defective,  yet  it 
may,  by  order  of  the  Court,  be  amend- 
ed, or  a  new  one  substituted  at  any 
time  during  the  day  on  which  it  is  re- 
turned previous  to  the  presentment  of 
any  bills  of  indictment,     lb. 

47.  In  South  Carolina,  the  presiding 
judge  for  JEdgefield,  at  Fall  term,  1845, 
ordered  an  extra  Court  for  that  district, 
to  be  holden  on  the  4th  Monday  in  Feb- 
ruary, 1846.  The  legislature,  in  De- 
cember, 1845,  extended  the  judicial 
term  for  Edgefield  to  two  weeks  instead 
of  one,  but  omitted  to  provide  for  ju- 
ries for  the  second  week  of  the  next 
Spring  term.  In  January,  1846,'  the 
judge  who  had  ordered  the  extra  Court, 
made  an  order  at  Chambers,  postponing 
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it  to  the  second  Monday  in  March, 
which  was  the  second  week  of  the  ex- 
tended regular  term.  The  jurors  for  the 
extra  Court  had  been  summoned,  and 
the  sheriff  after  the  order  was  made, 
notified  them  to  attend  on  the  second 
Monday  in  March.  An  indictment  was 
found  by  the  grand  jury  at  Spring  term, 
1846,  against  the  defendant  for  murder 
of  a  slave,  and  on  the  second  week  he 
was  tried  and  found  guilty.  Held  that 
whether  the  judge  had  authority  or  not 
to  postpone  the  extra  Court  the  jurors 
summoned  for  the  Court  could  not  be 
regarded  as  jurors  of  the  regular  term, 
and  consequently  that  the  trial  was  il- 
legal, and  the  conviction  void.  Stale 
v.  Harden,  2  Rich.  533. 

48.  Plea  in  abatement,  that  six  of 
the  grand  jurors  who  found  the  indict- 
ment, had  not  been  drawn  and  sum- 
moned according  to  law,  and  were  not, 
therefore,  competent  grand  jurors,  and 
issue  was  taken  on  the  plea  on  the 
trial ;  the  prosecuting  attorney  read  to 
the  jury  the  caption  of  the  record, 
which,  after  reciting  the  term  of  the 
Court,  proceeded  :  •'  A  grand  jury  of 
inquest  for  the  body  of  this  county, 
was  drawn  and  impanelled  from  the 
regular  venire,  namely,  J.  N.  0.,  &c, 
naming  the  grand  jurors,  and  rested 
the  case  ;  the  defendant  then  offered 
to  read  the  original  venire  facias,  upon 
which  the  names  of  the  six  grand  ju- 
rors did  not  appear,  which  being  ob- 
jected to,  was  ruled  out  by  the  Court ; 
the  defendant  then  offered  to  prove 
by  a  deputy  sheriff,  who  was  the  officer 
of  the  Court,  that  when  he  called  the 
list  of  jurors  regularly  summoned,  a 
sufficient  number  answered  to  their 
names,  and  were  present  in  court,  to 
constitute  a  grand  jury,  and  that  the 
six  persons  mentioned  in  the  plea  were, 
by  the  order  of  the  judge,  substituted 
for  six  of  the  regular  panel  who  were 
then  in  attendance,  and  who  had 
brought  in  their  substitutes,  and  ten- 
dered them,  and  the  Court  received  the 
substitutes,  and  discharged  the  orig- 
inal jurymen;  and  that  the  witness 
was  instructed  to  insert  the  names  of 
the  substitutes  on  the  panel ;  the  reg- 
ular jurors  who  employed  substitutes, 
were  also  offered  to  prove  the  fact  of 
substitution,  all  of  which  evidence  be- 


ing objected  to,  was  ruled  out  by  the 
Court;  held  $hat  the  venire  facias  ought 
to  have  been  admitted,  and  being  the 
better  evidence,  it  would  have  proved 
the  caption  of  the  record  to  be  true  ; 
that  the  parol  evidence  would  have 
explained  and  shown  how  the  discre- 
pancy in  the  record  occurred  ;  held 
that  it  was  pertinent  to  the  issue. 
RatoU  v.  State,  8  Smedes  &  Marsh. 
599. 

49.  It  is  no  objection'  to  the  venire 
facias,  that  it  reads,  "  I  command  you 
to  summon,"  instead  of  "  you  are  here- 
by commanded  to  summon;"  this  ob- 
jection savors  too  much  of  refinement 
even  for  criminal  proceedings.  State 
v.  Cole,  9  Humph.  626. 

50.  The  defendant  pleaded  not  guilty 
to  the  bill  of  indictment,  and  went  to 
trial,  and  was  convicted  ;  after  this  he 
shall  not  be  permitted  to  object  to  the 
venire,  or  to  the  jurors  summoned  un- 
der it ;  if  he  have  legal  objection  to  the 
one  or  the  other,  he  must  avail  himself 
of  it  either  by  motion  or  plea  before  he 
puts  himself  upon  his  pountry  for  his 
deliverance,  by  his  plea  of  not  guilty  ; 
it  is  afterward  too  late.     lb. 

51.  The  write  of  venire  by  which  the 
grand  and  petit  juries  were  summoned, 
are  parts  of  the  record  of  conviction  ; 
and  if  they  are  void,  the  judgment  will 
be  arrested.  State  v.  Williams,  1  Rich- 
ard's Rep.  188. 

52.  The  objection  that  the  grand  ju- 
rors have  not  been  selected  and  sum- 
moned as  required  by  law,  may  well 
be  taken  by  plea  in  abatement  to  the 
indictment.  State  v.  Williams,  5  Porter 
130. 

53.  A  writ  of  venire  facias  to  sum- 
mon a  grand  jury,  directed  "to  any 
sheriff  of  the  State  of  Alabama,"  if  re- 
ceived, executed,  and  returned  by  the 
proper  sheriff,  will  be  good.  State  v. 
Phillips,  2  Ala.  29T. 

54.  Where  a  verdict  has  been  ren- 
dered in  a  criminal  case,  an  objection, 
then  first  taken,  that  no  precept  was  is- 
sued by  the  district  attorney  to  the 
sheriff,  requiring  him  to  summon  a 
grand  jury  in  pursuance  of  the  New 
York  Revised  Statutes,  comes  too  late, 
it  appearing  that  the  grand  jury  was 
regularly  drawn  and  summoned  accord- 
ing to  the  requirements  of  the  statute. 
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People  v.  Robinson,  2  Parker's  Crim.  R. 
235. 

55.  The  tenth  chapter  of  the  penal 
code  of  Alabama  provides  the  manner 
by  which  grand  juries  shall  be  consti- 
tuted, and  one  constituted  in  any  other 
mode  has  no  legal  warrant ;  when, 
however,  the  board  of  officers  intrusted 
with  the  selection  of  the  jury  has  made 
the  necessary  certificate,  there  is  no 
mode  by  which  its  action  can  be  col- 
laterally called  in  question  or  re-exam- 
ined.    State  v.  Brooks,  9  Ala.  9. 

56.  The  code  of  Alabama  provides 
that  a  grand  jury  may  be  summoned 
by  the  Court  when  none  is  in  attend- 
ance under  the  venire  ;  and  when  a 
jury  is  thus  constituted,  the  accused  is 
not  invested  with  the  right  to  inquire 
if  the  form  prescribed  by  the  statute 
has  been  pursued  or  otherwise,    lb. 

57.  In  pleas  of  abatement  in  the  con- 
stitution of  the  grand  jury,  the  great- 
est accuracy  and  precision  are  neces- 
sary, as  two  modes  are  provided  by 
which  a  jury  may  be  constituted,  and 
therefore  the  plea  must  negative  that 
either  mode  was  pursued.    lb. 

58.  The  sheriff's  return  of  a  grand 
jury  ought  to  evince  the  authority  by 
which  he  summoned  them,  whatever 
his  authority  may  be,  whether  by  writ 
or  by  statute.  Chase  v.  State,  1  Spen. 
218. 

59.  The  certificate  of  the  officers  se- 
lecting grand  juries  under  the  act  of 
1836,  is  a  record  which  cannot  be  im- 
peached by  evidence  showing  that  he 
was  not  present  when  the  duties  were 
performed.  State  v.  Clarkson,  3  Ala. 
378. 

60.  If  such  certificate  shows  that 
the  grand  jurors  were  drawn  by  lot, 
this  is  proper  evidence  to  support  an 
issue  that  the  grand  jurors  were  drawn 
by  lot  instead  of  being  selected  as  pro- 
vided for  by  the  act  of  1836.     lb. 

61.  If  a  jury  cannot  be  formed  from 
the  original  panel  of  the  venire,  nor 
from  the  bystanders,  in  consequence 
of  the  exercise  of  the  right  of  challenge 
by  the  prisoner,  the  Court  may  award 
a  venire  facias,  commanding  the  sheriff 
to  summon  a  specified  number  to  attend 
the  Court  then  in  session,  out  of  whom 
a  jury  may  be  formed  for  the  trial  of 
the  prisoner ;  and  upon  the  return  of 


that  process,  and  the  attendance  of  the 
persons  so  summoned,  the  prisoner  may 
be  compelled  to  elect  a  jury,  saving  his 
right  of  challenge.  Gibson  v.  Com.,  2 
Virg.  Cas.  111. 

62.  When  the  examining  Court  has 
sent  up  to  the  Superior  Court  several 
prisoners  jointly  proceeded  against  for 
a  felony,  a  separate  venire  facias  should 
be  issued  for  a  venire  for  the  separate 
trial  of  each  of  the  prisoners.  Mc  Whirt's 
case,  3  Gratt.  594. 

63.  And  where,  in  such  case,  but  one 
venire  facias  has  been  issued,  and  the  • 
defendants  demand  a  separate  trial, 
the  Court  will  quash  the  panel  so  sum- 
moned by  the  single  venire  facias,  and 
order  j&  separate  venire  facias  for  a 
venire  for  the  separate  trial  of  each  of 
the  defendants,  at  the  same  term  of  the 
Court,   lb. 

64.  In  South  Carolina,  the  aot  of  1799, 
directing  jury-lists  to  be  made  from  the 
tax  returns  once  in  every  three  years, 
is  purely  directory  to  public  officers  in 
the  discharge  of  their  duly  ;  andaf  they 
fail  to  discharge  it,  and  the  jury  is 
drawn  from  the  old  list,  it  does  not  vi- 
tiate the  array,  nor  is  it  cause  of  chal- 
lenge to  the  polls.  State  v.  Massey,  2 
Hill  (S.  C.)  379. 

65.  When  the  panel  of  the  venire  is 
exhausted  and  the  jury  not  formed, 
resort  must  be  had  to  successive  draw- 
ings from  the  tales-box ;  each  tales 
juror  as  drawn,  must  be  called,  and  if 
he  appears  he  is  to  be  presented  for 
challenge  or  acceptance  ;  if  he  does  not 
appear  when  called,  another  is  to  be 
drawn  and  presented  in  like  manner, 
and  so  on  until  the  jury  is  filled.  State 
v.  Williams,  2  Hill  (S.  C.)  381. 

66.  But  an  objection  to  the  mode  in 
which  the  talesmen  are  drawn  and 
summoned,  must  be  made  to  each  juror 
as  he  is  presented  ;  it  is  too  late  after 
he  is  sworn.  lb. 

67.  It  is  not  a  good  cause  of  chal- 
lenge to  a  tales-juror,  that  since  his 
name  was  put  in  the  tales-box  he  has 
removed,  and  was  then  living  more 
than  five  miles  from  the  court-house,  lb. 

68.  On  the  trial  of  a  capital  case,  the 
names  of  the  jurors  of  the  original 
panel  should  be  first  put  into  the  box 
and  drawn,  before  those  of  the  tales- 
jurors  are  put  in  and  drawn,  and  the 
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jurors  summoned  under  a  special  venire 
facias,  as  provided  by  the  act  of  1830, 
c.  27,  are  in  this  respect  to  be  regarded 
as  talesmen.  State  v.  Benton,  2  Dev.  & 
Batt.  196. 

69.  In  North  Carolina,  in  an  indict- 
ment for  a  capital  offence,  the  Court 
having  previously  ordered  one  hundred 
tales-jurors  to  be  summoned  on  the 
trial,  the  original  panel  was  first  pass- 
ed and  exhausted;  and  the  Court  then 
directed  thirty-six  of  the  tales-jurors  to 
be  drawn,  and  these  being  exhausted 
by  challenges,  directed  the  remaining 
tales  jurors  to  be  drawn,  the  prisoner 
at  the  time  making  no  objection  ;  held 
that  there  was  no  error  in  this,  nor 
ground  for  a  new  trial.  State  v.  Nash, 
8  Iredell  35. 

70.  In  Mississippi,  the  law  requires 
that  when  the  list  of  jurors  is  returned, 
the  names  shall  be  set  down  on  sepa- 
rate slips  of  paper  and  put  into  the  box, 
but  the  drawing  does  not  take  place 
until  the  sitting  of  the  Court.  S.  <f  Pit- 
let  v.  Richer,  1  How.  522. 

.  71.  In  Mississippi,  by  the  statute,  the 
panel  of  jurors  is  to  be  drawn  in  term- 
time,  or  in  vacation,  and  a  venire  is 
directed  to  issue,  returnable  to  the  next 
term.  The  grand  jury  is  to  be  drawn 
from  the  number  appearing,  and  the 
balance  are  to  be  sworn  as  petit  jurors 
for  the  term,  according  to  the  form  of 
the  oath  prescribed.  Shaffer  v.  State,  1 
How.  232. 


II.  Qualification  of  Petit  Jurors — How 
Impaneled,  Sworn,  and  Kept  during 
the  Trial. 

72.  In  a  case  of  murder,  a  juror 
should  be  set  aside  who  has  formed  or 
expressed  any  opinion  as  to  the  guilt 
of  the  accused,  or  who  is  conscientiously 
scrupulous  of  returning  a  verdict  of 
guilty,  in  any  case  where  the  death- 
penalty  might  be  inflicted,  or  who  de- 
clares that  he  cannot  return  a  verdict 
of  guilty  in  any  case  where  the  punish- 
ment might  be  death.  The  State  v. 
Jewell,  33  Maine  583. 

73.  Where  a  juror  has  expressed  an 
opinion,  it  is  a  competent  objection  to 
such  juror.  State  v.  Godfrey,  Brayt.  170. 

30 


74.  In  Connecticut,  it  is  no  part  of 
the  qualification  of  a  juryman,  that  his 
estate  be  actually  rated,  or  put  into 
the  list.    State  v.  Doan,  2  Root  451. 

75.  A  person  who  was  called  as  a 
juror,  declared  on  his  voire  dire,  "  that 
he  had  expressed  an  opinion  on  the  cir- 
cumstances as  he  had  heard  them  nar- 
rated in  the  country,  but  had  not  heard 
any  of  the  evidence  given  on  the  exam- 
ination of  the  prisoner,  or  conversed 
with  any  of  the  witnesses  or  parties, 
and  that  he  did  not  think  his  opinion, 
so  formed,  would  have  any  influence  on 
his  mind  in  trying  the  case,"  the  juror 
was  then  challenged  for  cause  ;  held 
that  he  was  impartial,  and  that  the  chal- 
lenge should  not  be  allowed.  Brown's 
case,  2  Leigh  769. 

76.  In  Indiana,  the  statute  of  1824  - 
excuses  persons  above  60  years  of  age 
from  serving  on  juries,  if  they  choose 
to  avail  themselves  of  the  privilege  ; 
but  the  party  indicted  has  no  right  to 
object  to  them  on  that  ground.  State 
v.  Miller,  2  Blackf.  35. 

77.  A  juror  who  had  heard  the  testi- 
mony of  a  witness  in  the  cause,  and 
then  formed  an  opinion  upon  it,  and  was 
doubtful  whether  he  had  expressed  the 
opinion  or  not,  though  he  thought  it 
most  probable  that  he  had  expressed 
it,  but  who  stated  that  at  that  time  he 
had  no  prejudice  against  the  accused 
or  his  cause,  and  could,  as  he  believed, 
give  the  accused  as  fair  a  trial  as  if  he 
had  not  heard  anything  on  the  subject, 
was  held  an  impartial  juror,  and  the 
challenge  against  him  for  the  cause  was 
not  sustained.  Pollard  v.  Com.  5  Rand. 
659. 

78.  Where  a  juror,  upon  being  chal- 
lenged, swears  that  he  has  formed  and 
expressed  an  opinion,  but  only  upon 
rumor,  but  that  he  could  do  impartial 
justice  upon  hearing  the  evidence  in 
the  case  ;  prima  facie  the  juror  is  com- 
petent, though  in  some  cases  the  Court 
or  the  triers  may  find  otherwise.  Stale 
v.  Dorr,  10  Iredell  469. 

79.  Where  a  juror  was  challenged 
for  bias,  and  declared  under  oath  that 
he  had  formed  an  opinion,  either  from 
rumor  or  from  reading  the  newspapers, 
but  was  not  prejudiced,  and  could  try 
the  case  on  the  evidence,  and  the  Court 
accepted  him  j  it  was  held  that  no  error 
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was  committed,  as  the  Court  had  taken 
the  juror  on  his  qualifying  himself 
under  the  statute.  Baldwin  v.  the  State, 
12  Mo.  223. 

80.  Where  a  party  in  possession  of 
land  under  a  contract  of  purchase,  who 
has  refused  to  accept  a  conveyance 
tendered  to  him,  and  instituted  a  chan- 
cery suit  in  which  the  question  as  to 
the  sufficiency  of  the  title  is  yet  unde- 
termined ;  held,  in  Virginia,  that  he 
was  not  a  freeholder  qualified  to  serve 
as  a  grand  juror.  Kirby's  case,  7  Leigh 
747. 

81.  In  South  Carolina,  a  juror  cannot 
be  examined  on  his  voir  dire  with  regard 
to  any  opinions  he  may  have  formed, 
or  any  expressions  he  may  have  used, 
relative  to  the  accused's  guilt  or  inno- 
cence. The  State  v.  Baldwin,  3  Brevard 
309. 

82.  As  to  who  shall  be  considered 
impartial  jurors  on  the  trial  of  a  homi- 
cide.    McCune's  case,  2  Robinson  771 
CottreWs  case,  2  Robinson  771  ;  Paint?* 
case,  2  Robinson  771. 

83.  Where,  on  a  trial  for  murder,  a 
juror  stated,  on  his  voir  dire,  that  he 
had  made  up  no  decided  opinion,  that 
he  had  heard  a  part  of  the  evidence  of 
one  witness,  and  formed  an  impression, 
and  if  the  balance  of  the  testimony 
should  be  of  the  same  tenor  that  im- 
pression would  be  confirmed  ;  that  as 
far  as  the  evidence  went  he  had  a 
decided  opinion,  if  the  rest  should  not 
run  against  it,  but  that  he  had  no  pre- 
judice, had  not  expressed  any  opinion, 
and  was  prepared  to  decide  the  case 
by  the  evidence  which  might  be  given 
in,  uninfluenced  by  the  portion  of  evi- 
dence he  had  heard  ;  the  juror  was 
held  competent.  Moran's  case,  9  Leigh 
651  ;  see,  als#,  Matte's  case,  9  Leigh 
661. 

84.  In  Virginia,  on  the  trial  for  a 
capital  felony,  it  need  not  be  expressly 
stated  in  the  record  that  the  petty  jurors 
were  freeholders.  Stephen's  case,  4 
Leigh  679. 

85.  Where  one  called  to  serve  as  a 
juror  in  a  criminal  case,  being  examin- 
ed on  his  voir  dire,  first  said  that 
he  was  not  a  freeholder,  but  before 
the  panel  was  completed,  returned 
into  court,  and  said  he  had  made  a 
mistake,  and  that  he  was  a  freeholder; 


held  that  he  was  a  good  and  lawful 
juror.     Kendrictfs  case,  5  Leigh  707. 

86.  In  a  capital  case,  two  jurors 
stated,  upon  oath,  that  they  had  formed 
and  expressed  opinions  unfavorable  to 
the  accused,  and  were  challenged  by  the 
Commonwealth  for  the  cause ;  held  that, 
inasmuch  as  the  accused  made  no  objec- 
tion, but  acquiesced  in  the  challenge, 
there  was  no  necessity  for  appointing 
triers.  The  Com.  v.  Gross,  1  Ashmead 
281. 

87.  Where  a  juror,  in  answer  to  a  ques- 
tion touching  his  competency,  replies 
that  he  has  formed  no  opinion  nor  come 
to  any  conclupions  on  the  case,  the  ac- 
cused's counsel  is  not  thereby  preclud- 
ed from  questioning  him  still  further 
with  respect  to  whether  he  has  not 
conversed  much  about  the  case.  Heath's 
case,  1  Robinson  735. 

88.  Persons  who  are  called  to  serve 
as  jurors  in  a  criminal  case,  when  ex- 
amined on  their  voir  dire,  declared 
that  they  had  heard  part  of  the  evidence 
on  a  former  investigation,  and  formed 
some  opinion  thereon,  yet  the  opinion 
so  formed  would  in  nowise  affect  their 
minds  as  jurors,  but  that  they  should 
act  upon  the  case  impartially  ;  it  was 
held  that  such  persons  were  good  and 
impartial  jurors.  Kendtick's  case,  5 
Leigh  707. 

89.  Where,  on  a  trial  for  murder,  a 
juror  who  was  examined  on  his  voir 
dire,  stated  that  he  was  not  present  at 
the  preliminary  examination  of  the  ac- 
cused, and  had  heard  no  statement  of 
the  evidence  from  any  witness  or  any 
person  who  was  present ;  that  he  had 
heard  the  case  spoken  of  in  the  town, 
and  rumors  in  regard  to  its  circum- 
stances, upon  which  he  had  expressed 
no  opinion,  though  he  believed  these 
rumors  to  be  true,  and  if  they  should 
turn  out  upon  the  trial  to  be  true,  he 
had  a  decided  opinion  in  regard  to  the 
case,  but  he  felt  no  prejudice,  and  was 
satisfied  he  should  be  able  to  decide 
the  case  upon  the  evidence  which 
might  be  given  to  the  jury,  uninfluenc- 
ed by  the  rumors  he  had  heard  ;  that 
the  opinion  he  had  formed  was,  that  if 
the  accused  had  stabbed  the  deceased 
under  the  circumstances  he  had  heard, 
he  ought  to  be  punished  ;  the  juror 
was  held  competent.    Moran's  case,  9 
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Leigh  651  ;  vide  Mailers  case,  9  Leigh 
661. 

90.  As  to  the  opinions  formed  and 
expressed  by  a  juror  which  will  render 
him  not  indifferent.  Armistetfs  case, 
11  Leigh  657  ;  The  Slate  v.  Johnson, 
Walker  392. 

91.  An  opinion  as  to  the  guilt  or  inno- 
cence of  a  prisoner,  formed  from  rumor, 
is  sufficient  ground  to  exclude  a  juror. 
Wavhkow-chaw-neck-kaw  v.  U.  States, 
1  Morris  332. 

92.  Where  one  had  formed  though 
not  expressed  some  opinion  relative  to 
the  matter  to  be  tried,  who  had  made 
up  his  mind  as  to  the  subject  of  treason, 
provided  the  facts  were  proved,  but 
not  as  to  the  guilt  of  the  prisoner,  he 
was  recommended  by  the  Court  to  be 
withdrawn,  the  trial  being  one  for 
treason,  the  definition  of  which,  and  in 
application,  though  not  abstractly,  had 
not  yet  been  perfectly  determined  by 
judicial  decision,  and  the  Court  con- 
sidering that  his  answer  showed  that 
he  might  have  made  up  his  mind  on  the 
law  of  treason,  and  made  it  up  differ- 
ently from  what  the  Court  would  decide. 
Smith* s  case,  2  Wallace,  Jr.  150. 

93.  Where  one  had  certainly  ex- 
pressed an  unfavorable  opinion  towards 
the  course  of  these  gentlemen,  that  is, 
persons  with  whom  the  prisoner  agreed 
in  opinion,  the  person  summoned  being 
sensible  of  no  such  bias  as  would 
affect  his  action  as  a  juror,  having 
neither  formed  nor  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the 
prisoner,  or  of  the  other  persons  charg- 
ed to  be  concerned  with  him  in  the 
commission  of  the  offence,  not  presum- 
ing to  be  a  judge  whether  the  offence 
was  treason,  knowing  none  of  these 
gentlemen  individually,  and  meaning 
to  express  nothing  more  than  an  opinion 
against  the  transaction,  and  that  the 
persons  engaged  in  it  ought  to  be 
punished  ;  held  that  he  is  competent. 
Lyon's  case,  2  Wallace,  Jr.  149. 

94.  Where  one  was  summoned  as  a 
juror  in  a  case  where  treason  was 
charged  to  have  been  committed,  and 
stated,  on  being  challenged,  that  he 
read  the  newspaper  accounts  of  the 
facts  at  the  time,  and  came  to  his  own 
conclusions,  and  had  made  up  his  mind 
that  the  offence  was  treason,  though  he 


had  not  expressed  that  opinion,  nor 
apparently  formed  nor  expressed  an 
opinion  that  the  defendant  was  or  was 
not  engaged  in  the  offence  ;  held  that 
he  is  incompetent  to  sit  as  a  juror. 
Walsh's  case,  2  Wallace,  Jr.  143. 

95.  Where  one  has  formed  a  condi- 
tional but  not  an  absolute  opinion  on  the 
law  of  treason,  e.  g.9  who  says  he  can- 
not understand  how  treason  can  be 
committed  against  the  United  States, 
if  such  and  such  facts  do  not  constitute 
it ;  held  that  he  is  competent  to  sit  as 
as  juror,  if  he  says,  on  being  instructed 
by  the  Court,  that  the  opinion  is  errone- 
ous, that  such  opinion  will  cease  to 
influence  him  •  as  a  juror.  Reynolds9 
case,  2  Wallace,  Jr.  145. 

96.  The  prosecution  have  no  right  to 
ask  a  juror  whether  he  has  so  made  up 
his  mind  (on  facts)  as  that  it  could  not 
be  changed  in  the  course  of  a  trial, 
there  being  no  obligation  on  the  pris- 
oner to  take  upon  him  the  burden  of 
altering  the  juror's  mind,  to  the  extent 
that  even  if  this  question  were  answer- 
ed negatively,  he  might  have  to  do  it 
to  procure  a  discharge.  Whitman's 
case,  2  Wallace,  Jr.  147. 

97.  Where  one,  without  forming  or 
expressing  any  opinion  as  to  the  mat- 
ter to  be  tried,  had  formed  an  opinion 
that  the  laws  had  been  outraged  ;  held 
that  he  is  competent  Buntoris  case, 
2  Wallace,  Jr.  149. 

98.  The  affidavits  of  the  jurors^are 
admissible  to  prove  that  they  did  not 
read  or  hear  any  papers  read  before 
their  verdict.  State  v.  Hascall,  6  N. 
Hamp.  352. 

99.  After  verdict  in  criminal  cases, 
it  is  presumable  that  the  names  of  the 
jurors  specified  in  the  venire  facias 
have  been  drawn  according  to  law, 
particularly  when  the  writ  expresses 
that  they  were  "  good  and  lawful  jurors, 
duly  appointed  as  the  statute  requires." 
State  v.  Williams,  3  Stew.  454. 

100.  Although  a  juror  may  suppose, 
after  an  opinion  formed  and  expressed, 
that  he  will  be  regulated  by  the  testi- 
mony, yet  the  law  suspects  him. 
Sprouce  v.  Com.,  2  Virg.  Cas.  375. 

101.  A  juror  who  had  heard  a  rela- 
tion of  what  the  principal  witness  for 
the  prosecution  had  sworn  to,  and  had 
said  that  if  these  things  were  true  he 
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believed  the  prisoner  guilty,  but  who 
declared  on  his  voir  dire  that  he  felt  no 
prejudice,  was  open  to  conviction,  and 
if  the  facts  did  not  turn  out  as  they 
had  been  represented,  he  was  ready  to 
change  his  opinion,  is  a  good  juror, 
and  the  prisoner's  challenge  for  cause 
was  properly  overruled,    lb. 

102.  In  Arkansas,  a  resident  of  the 
county  and  citizen  of  the  State,  and 
who  contemplates  so  remaining,  is 
qualified  to  serve  as  a  juror,  though 
his  residence  was  not  such  as  to  con- 
fer upon  him  political  privileges. 
Anderson  v.  State,  5  Ark.  445. 

103.  As  a  general  rule,  after  putting 
a  juror  upon  his  voir  dire,  a  want  of 
impartiality  is  not  to  be  proved  by 
witnesses  ;  but  where  a  distinct  cause 
of  challenge  exists,  which  could  not  be 
known  to  the  juror,  it  forms  an  excep- 
tion to  this  rule.  Com.  v.  Wade,  17 
Pick.  395. 

104.  In  Tennessee,  a  citizen  of  one 
county,  who  owns  freehold  lands  in 
another  county,  or  who  is  the  owner  of 
an  occupant-right  to  lands  situated  in 
another  county,  may  serve  as  a  juror 
of  the  county  in  which  he  resides. 
State  v.  Bryant,  10  Yerger  527. 

105.  The  improper  rejection  of  a 
juror  in  a  criminal  case  is  not  an  error 
for  which  the  Court  will  necessarily 
reverse  the  judgment,  if  the  defendant 
obtains  an  impartial  jury  of  his  own 
selection.  Henry  v.  State,  4  Humph. 
270. 

106.  That  certain  qualifications  are 
to  be  possessed  by  the  individual  to 
constitute  him  a  juror,  necessarily  dis- 
qualifies the  person  who  does  not  pos- 
sess such  qualifications.  Guykowski 
v.  the  People,  1  Scam.  416. 

107.  In  South  Carolina,  a  commis- 
sioned officer  in  the  United  States' 
Navy  is  not  exempt  from  jury  service  ; 
all  previously-existing  exemptions  are 
virtually  repealed  by  the  jury  law  of 
1799.   the  State  v.  lngraham,  Che  v.  78. 

108.  Where  the  juror  said  that  he 
formed  and  expressed  an  opinion  from 
rumor  only,  but  that  his  mind  was  free 
to  act  upon  the  testimony,  he  was  held 
competent.  King  v.  the  State,  5  How- 
ard 730. 

109.  A  juror  states  that  he  has  heard 
.the  circumstances  of  the  case,  and  be- 


lieving the  statements  he  has  heard  to 
be  true,  has  made  up  his  mind  as  to 
the  guilt  or  innocence  of  defendant; 
he  is  incompetent  Payne  v.  the  State, 
3  Humph.  375. 

110.  Jurors  stated  that,  from  rumor 
and  reports  in  their  neighborhood*,  they 
had  heard  that  a  man  had  been  killed, 
that  defendant  was  accused  of  the  mur- 
der, and  had  attempted  to  make  his 
escape,  and  that  upon  these  facts  and 
circumstances  they  had  formed  and  ex- 
pressed an  opinion  ;  held  that  they 
were  competent,     lb. 

111.  It  is  a  settled  rule  that  neither 
party  has  a  right  to  interrogate  a  juror 
before  he  is  challenged.  Mississippi  v. 
Flower,  Walker's  R.  318. 

112.  In  North  Carolina  a  Commis- 
sioner of  Navigation  is  not  exempt  from 
serving  as  a  tales-juror.  The  State 
v.  Hogg,  2  Murph.  319. 

113.  If  a  juror  has  made  up  a  decided 
opinion,  respecting  the  merits  of  the 
controversy,  either  from  a  personal 
knowledge  of  the  facts,  from  the  state- 
ments of  the  witnesses,  from  the  rela- 
tions of  the  parties,  or  from  rumor,  he 
is  disqualified  from  trying  the  case,  if 
challenged  for  cause.  Neely  v.  the  Peo- 
ple, 13  111.  687. 

114.  On  a  trial  for  murder,  one  of 
the  jurors,  upon  being  sworn  and  exam- 
ined, stated  that  from  rumor  he  had 
formed  an  opinion  touching  the  ac- 
cusation against  the  prisoner,  upon 
which  he  was  called  to  pass  ;  the 
Court  then  asked  him  if  his  information 
was  from  any  of  the  witnesses,  or  per- 
sons who  knew  the  facts  ;  he  said  ho 
did  not  know,  or  even  know  the  wit- 
nesses in  the  cause ;  he  was  further 
asked  if  he  could  do  justice  to  the  pris- 
oner, or  if  his  mind  was  anywise 
biased  ;  the  answer  was,*  if  the  proof 
turned  out  differently  from  rumor,  he 
could  do  justice  to  the  prisoner,  where- 
upon the  Court  pronounced  him  a  com- 
petent juror,  and  he  was  put  to  the 
prisoner.  Moses  v.  the  State,  10  Humph. 
456. 

115.  The  entertaining  a  decided 
opinion  of  the  prisoner's  guilt,  formed 
from  reading  the  newspapers,  is  not  a 
valid  objection  to  a  juror,  if  he  thinks 
he  can  discard  his  opinion.  Smith  v. 
Commonwealth,  7  Gratt  593. 
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116.  A  juror,  summoned  on  the  first 
trial,  was  stricken  from  the  panel  by 
the  prisoner  ;  this  is  not  a  valid  objec- 
tion to  him  as  a  juror  on  the  second 
trial.     lb. 

117.  Jurors  must  be  challenged,  if 
at  all,  before  they  are  interrogated  by 
the  Court  as  to  their  bias  and  opinions. 
Commonwealth  v.  Webster,  5  Cush.  295. 

118.  An  opinion  formed  by  a  juror, 
not  strong  enough  to  lead  him  to  pre- 
judge the  case,  does  not  disqualify  him. 
lb. 

119.  One  who  is  opposed  to  capital 
punishment,  is,  notwithstanding,  com- 
petent to  be  sworn  as  a  juror,  if  he  be- 
lieves he  can  give  a  verdict  according 
to  the  evidence,    lb. 

120.  On  a  trial  for  murder,  a  juror 
stated  that  the  sons  of  his  wife,  by  a 
former  marriage,  were  the  second  cou- 
sins of  the  deceased,  and  that  his  wife 
was  still  living  ;  held  that  the  juror 
was  competent.  Moses  v.  the  State,  11 
Humph.  232. 

121.  If  a  juror  has  made  up  his  mind 
as  to  the  guilt  or  innocence  of  the  ac- 
cused, either  from  personal  knowledge 
of  the  facts,  or  from  the  statements  of 
others  professing  to  know  the  circum- 
stances of  the  case,  he  is  incompetent ; 
but  an  opinion  formed  from  rumor 
merely  does  not  disqualify  him.    lb. 

122.  In  Georgia,  by  the  act  of  1843, 
two  questions,  and  two  only,  are  allow- 
ed to  be  propounded  to  the  juror,  upon 
his  voir  dire,  by  counsel,  to  test  his 
competency,  and,  notwithstanding  his 
answer,  the  State  or  the  prisoner,  either, 
has  the  right  to  put  such  juror  upon  his 
trial,  in  the  manner  pointed  out  by  the 
Common  Law,  and  to  prove  such  juror 
incompetent ;  but  this  must  be  done 
by  aliunde  testimony.  Bishop  v.  the 
State,  9  Ga.  121. 

123.  A  juror  cannot  be  examined  on 
his  voir  dire  as  to  any  opinions  he  may 
have  formed,  or  any  expressions  he  may 
have  used  relative  to  the  prisoner's 
guilt  or  innocence.  The  State  v.  Bald- 
win, 1  Const.  R.  289. 

124.  When  the  matter  of  a  plea  in 
abatement  is  the  disqualification  of  a 
juror,  laying  out  of  view  the  direction 
to  summon  freeholders  and  household- 
ers, as  to  which  no  opinion  is  given,  it 
must  present  the  constitutional    dis- 


qualification of  conviction  for  bribery, 
&c.,  &c.  Matters  which  exempt  indi- 
viduals from  jury  service  are  not  dis- 
qualifications which  will  abate  an  in- 
dictment.   The  State  v.  Brooks,  9  Ala.  1. 

125.  In  Alabama,  notwithstanding 
the  enumerated  causes  of  challenge  in 
the  penal  code,  the  Court  may,  in  its 
discretion,  reject  such  as  are  unfit  or 
improper  persons  to  sit  upon  the  jury, 
and  may  excuse  those  from  serving 
who,  for  reasons  personal  to  them- 
selves, ought  to  be  exempt  from  serv- 
ing on  the  jury.  So,  also,  the  Court 
may  reject  any  juror  who  admits  him- 
self open  to  any  of  the  enumerated 
challenges  for  cause,  without  putting 
him  upon  the  prisoner.  The  State  v. 
Marshall,  8  Ala.  302. 

126.  In  forming  a  jury,  on  the  trial 
of  an  indictment  for  murder,  the  pris- 
oner challenged  a  person  tendered  as 
a  juror  because  he  was  not  indifferent 
for  him.  To  sustain  the  challenge  be- 
fore the  Court,  the  prisoner  offered  that 
person  as  a  witness,  and,  being  sworn, 
he  stated  that  he  had  formed  and  ex- 
pressed an  opinion  adverse  to  the  pris- 
oner upon  rumors  which  he  had  heard, 
but  that  he  had  not  heard  a  full  state- 
ment of  the  case,  and  that  his  mind 
was  not  so  made  up  as  to  prevent  the 
doing  of  impartial  justice  to  the  pris- 
oner ;  held  that  upon  this  evidence  the 
Court  might  find  that  the  juror  was  in- 
different, and  having  so  found,  as  a 
matter  of  fact,  the  Supreme  Court  can- 
not revise  their  decision.  The  State  v. 
Ellington,  t  Iredell  61. 

127.  While  the  jury  were  being  im- 
panelled, for  the  trial  of  an  indictment 
for  murder,  A.  was  called  as  a  talesman, 
and  being  asked  whether  he  had  formed 
any  opinion  as  to  the  defendant's  guilt, 
said  that  soon  after  the  defendant's 
arrest  he  read  certain  newspaper  ac- 
counts of  what  purported  to  be  his  con- 
fessions, and  upon  reading  them  he  was 
of  opinion  that  if  those  accounts  were 
true,  a  horrid  murder  had  been  com- 
mitted ;  but  he  had  formed  no  opinion 
as  to  the  truth  or  falsity  of  them,  and 
remarked  to  his  family,  while  reading 
the  accounts,  that  the  case  on  the  trial 
would  probably  turn  out  to  be  a  very  dif- 
ferent affair  ;  he  added  that  he  had  not 
any  settled  opinion  upon  the  subject, 
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and  felt  that  he  could  render  an  impar- 
tial verdict ;  held  that  A.  was  not  dis- 
qualified by  bias  to  sit  as  a  juror  in  the 
cause.  The  State  v.  Potter,  18  Conn. 
R.  166. 

128.  Where  a  juror,  after  he  is  sworn 
in  chief,  and  has  taken  his  seat,  is  dis- 
covered to  be  disqualified  from  serving, 
he  may,  in  the  exercise  of  a  sound  dis- 
cretion, be  set  aside  by  the  Court  at  any 
time  before  evidence  is  given,  and  this 
may  be  done  even  in  a  capital  case, 
and  as  well  for  cause  existing  before 
as  after  the  juror  was  sworn.  The 
People  v.  Damon,  13  Wend.  351. 

129.  A  person  whose  opinions  are 
such  as  to  preclude  him  from  find- 
ing a  prisoner  guilty  of  an  offence 
punishable  with  death,  is  incompetent 
to  serve  as  a  juror  on  the  trial  of  an 
indictment  for  an  offence  subjecting  to 
that  punishment ;  it  is  not  the  opinions 
on  the  subject  of  the  religious  denomi- 
nation to  which  he  belongs  which  ex- 
clude him,  but  his  own  opinions  ;  and, 
therefore,  if  he  entertains  them,  though 
he  does  not  belong  to  a  religious  de- 
nomination, he  is  incompetent  to  serve 
as  a  juror.    lb. 

130.  It  is  an  essential  qualification 
of  jurors  that  they  should  be  freehold- 
ers ;  and  if  it  be  discovered  after  verdict 
that  one  of  the  jury  was  not  a  freehold- 
er, it  is  a  sufficient  ground  of  arrest  of 
judgment ;  but  judgment  will  not  be  ar- 
rested merely  because  the  jury  after  the 
cause  was  submitted  to  them  separated 
before  they  had  agreed  on  a  verdict. 
State  v.  Babcock,  1  Conn.  4Q1. 

131.  The  oath  taken  by  a  master- 
mason,  or  a  royal-arch  mason,  on  his 
admission,  does  not  render  him  incom- 
petent to  serve  as  a  juror,  in  an  action 
between  a  mason  and  a  person  not  a 
mason.  The  People  v.  Horton,  13 
Wend.  1. 

132.  In  Virginia,  in  a  case  of  felony, 
a  juror  may  be  objected  to  on  the 
ground  that  he  is  not  a  freeholder. 
Dowdy  v.  Commonwealth,  9  Gratt.  127. 

133.  Where  it  is  ascertained  that  a 
juror  has  formed  a  fixpd  opinion  for  or 
against  the  prisoner,  and  entertains  it 
at  the  time,  he  is  incompetent.  Willis 
v.  the  State,  12  Ga.  444. 

134.  Where  a  juror,  on  the  trial  of 
an  indictment,  had  formed  and  express- 


ed a  decided  opinion  as  to  the  guilt  of 
the  defendant,  previous  to  the  trial, 
which  fact  was  unknown  to  the  defend- 
ant until  after  the  rendition  of  the  ver- 
dict ;  held  that  such  juror  was  dis- 
qualified from  serving.  Wade  v.  the 
State,  12  Ga.  25. 

135.  If,  in  a  capital  case,  a  juror 
when  called,  states  that  he  has  consci- 
entious scruples  about  the  propriety 
of  capital  punishment,  and  is  opposed 
to  it,  and  being  asked  whether  if  the 
testimony  in  the  cause  proved  the 
prisoner  to  be  guilty  of  murder  in  the 
first  degree  he  would  convict  him  of 
it,  replies,  I  do  not  know,  is  incompe- 
tent    Clare's  case,  8  Gratt  606.       . 

136.  A  juror  being  called  and  sworn, 
stated  that  he  had  not  heard  any  of 
the  evidence,  nor  any  report  of  it,  but 
from  what  he  had  heard  spoken  of 
the  case,  in  the  neighborhood,  he  had 
formed  an  opinion  to  a  certain  extent ; 
thereupon,  the  Court  asked  him  if  there 
was  partiality  or  prejudice  on  his 
mind  for  or  against  the  prisoner,  he 
replied  that  he  could  not  say  there  was 
any,  but  if  any,  it  was  in  favor  of  the 
prisoner  ;  held  that  he  was  competent 
lb. 

137.  When  a  juror  has  been  put  upon 
triers  at  the  instance  of  the  prisoner, 
and  they  have  retired  to  their  room,  it 
is  not  competent  for  the  defendant's 
counsel  to  move  the  Court  to  send 
written  instructions  to  the  triers,  to 
propound  to  the  juror  a  particular  in- 
terrogatory for  the  purpose  of  establish- 
ing his  ineligibility.  Whaley  v.  State, 
11  Ga.  123. 

138.  In  the  progress  of  impanelling 
the  jury,  a  talesman  was  called,  and  on 
his  examination  he  stated  "that  he 
read  the  evidence  as  published  in  the 
newspapers,  and  had  formed  and  ex- 
pressed the  opinion,  though  it  was  not 
a  decided  one,  that  the  prisoner  was 
guilty.  But  he  was  satisfied  that  he 
could  give  the  prisoner  a  fair  and  im- 
partial trial,  notwithstanding  his  im- 
pressions, and  without  being  influenc- 
ed by  them,  on  bearing  the  evidence 
adduced  on  the  trial."  The  prisoner 
thereupon  objected  to  him  as  a  jury- 
man, but  the  Court  overruled  the  ob- 
jection.    Smith  v.  Com.,  6  Gratt.  696. 

139.  Another  talesman  was  called, 
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and  stated  "  that  he  had  formed  and  ex- 
pressed a  decided  opinion,  founded  on 
a  report  of  the  evidence  before  the 
mayor,  published  in  the  papers,  but  not 
such  an  opinion  as  would  influence  his 
mind  if  accepted  as  a  juryman  ;  that 
the  opinion  so  formed  would  naturally 
be  recalled  to  his  memory,  but  that  he 
would  be  governed  solely  by  the  evi- 
dence which  might  be  given  in  Court." 
The  prisoner  objected  to  him  as  a  juror, 
but  the  Court  overruled  the  objection. 
lb. 

140.  One  of  the  jurors  called,  stated 
"  that  he  had  formed  and  expressed  an 
opinion  from  the  rumor  or  report  he 
had  heard  in  his  neighborhood  soon 
after  the  murder  was  committed  ;  that 
he  had  no  acquaintance  with  the  de- 
fendant, no  ill-will  or  prejudice  against 
him  ;  that  he  had  no  personal  knowl- 
edge of  the  circumstances  of  the  case  ; 
that  he  had  never  heard  any  of  the  tes- 
timony or  conversed  with  any  of  the 
witnesses  ;  that  his  opinion  was  condi- 
tional ;  that  if  what  he  had  heard  was 
true  he  had  formed  an  opinion,  if  what 
he  had  heard  was  not  true  he  had 
formed  none."  Six  other  jurors  being 
examined,  made  the  same  statement ; 
held  that  the  jurors  were  not  compe- 
tent.    Trimble  v.  State,  2  Greene  404. 

141.  Where  any  provision  of  a 
statute  is  in  force,  its  true  construc- 
tion and  the  constitional  power  of  the 
Legislature  to  make  it,  are  pure,  abstract 
questions  of  law,  upon  which  it  is  the 
privilege  and  the  duty  of  the  jury  to  be 
governed  definitively  by  the  instruc- 
tions of  the  judge  before  whom  the  in- 
dictment is  tried.  If  they  coincide  with 
his  own  opinions,  of  course  he  is  not 
disqualified,  and  if  they  differ  from  his, 
it  his  duty  to  yield  his  own  and  follow 
those  of  the  judge;  and  having  taken 
upon  himself  the  duty  of  a  juror,  and 
taken  an  oath  faithfully  to  perform  it, 
the  law  presumes  that  he  will  do  it. 
Whether,  if  the  juror  should  express 
a  determination  not  to  follow  the  in- 
structions of  the  Court  in  matters  of 
law,  if  they  should  differ  from  his  own 
opinion,  this  would  show  him  partial 
and  disqualified,  like  a  declaration 
made  beforehand,  that  he  would  not 
be  governed  by  evidence  in  matters  of 
fact  if  it  should  tend  to  result  contrary 


to  his  own  pre-conceived  views, — Quere* 
Commonwealth  v.  Abbot,  13  Met  120. 

142.  On  the  trial  of  an  indictment 
for  secreting  records,  a  juror  belonging 
to  the  town,  whose  book  of  records 
was  alleged  to  have  been  secreted 
by  the  accused,,  was  excluded  from  the 
panel  ;  held  that  this  was  right.  State 
v.  Williams,  30  Maine  Rep.  484. 

143.  The  great  principle  is,  that 
every  man  who  is  accused  has  a  right 
to  demand  a  trial  by  an  impartial  jury 
of  his  country ;  a  jury  whose  minds 
are  free  from  prejudice  and  from  bias  ; 
cases  may  arise  in  which  it  is  next  to 
impossible  to  procure  a  jury  of  this 
description,  but  even  in  such  cases  the 
nearer  we  can  approach  to  the  princi- 
ple the  better.  It  seems  to  be  gener- 
ally conceded  that  an  opinion  formed 
and  expressed  on  common  rumor  will 
not  disqualify  a  juror.  Nelms  v.  State, 
13  Smed.  &  Marsh.  500. 

144.  The  whole  matter  relative  to 
the  examination  of  jurors  beyond  the 
provisions  of  the  statute,  is  one  that 
must  be  left  to  the  sound  judgment  and 
judicial  discretion  of  the  presiding 
judge.  This  applies  not  only  to  the 
propounding  of  further  questions  to 
the  jurors,  but  also  to  the  manner  of 
putting  them.  The  counsel  of  a  party 
has  no  right  personally  to  interrogate 
the  jurors  with  a  view  of  showing 
tneir  bias  or  prejudice  by  facts  drawn 
out  by  a  cross-examination  or  some- 
thing very  like  it.  Commonwealth  v. 
Gee,  6  Cush.  174. 

145.  Where  it  does  not  appear  that 
the  persons  returned  by  the  sheriff 
were  persons  having  the  proper  quali- 
fications of  jurors,  this  objection  is  not 
open  to  the  defendants  upon  their  bill 
of  exceptions.  If  this  point  had  been 
intended  to  be  raised,  it  should  have 
been  distinctly  stated,  and  the  objec- 
tion taken  before  the  jurors  were 
placed  upon  the  panel,     lb. 

146.  The  belief  of  the  juror,  that  he 
can  do  justice,  can  have  but  little  in- 
fluence in  determining  his  competency. 
The  presumption  of  law  is  against  his 
competency  when  a  decided  opinion  ad 
to  the  guilt  or  innocence  of  the  pris- 
oner has  been  formed.  Sam  v.  State, 
13  Smed.  &  Marsh.  189. 

147.  If  a  juror  were  offered  who  had 
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already  beard  all  the  testimony,  and 
made  up  his  mind  from  it,  beyond  all 
doubt  he  would  be  incompetent.  On 
the  other  hand,  if  one  were  offered 
who  had  formed  only  an  hypothetical 
opinion  from  rumor,  and  who  at  the 
same  time  declared  that  he  could  ren- 
der an  impartial  verdict,  it  would  be 
equally  clear  that  he  was  competent. 
lb. 

148.  In  Alabama,  a  juror  whose  sole 
property  in  slaves  consists  in  an  undis- 
tributed share  in  an  estate  composed 
of  slaves,  is  not  a  slaveholder  within 
the  contemplation  of  the  statute,  and 
is  incompetent  to  sit  as  such  on  the 
trial  of  a  slave  for  a  capital  offence. 
Spence  v.  State,  17  Ala.  192. 

149.  It  is  not  error  to  excuse  a  struck 
juror  from  serving  for  good  cause 
shown ;  and  that  he  is  postmaster  is 
good  cause.  Stewart  v.  State,  1  0. 
Rep.  66. 

150.  It  is  not  in  general  enough  to 
justify  triers  in  setting  aside  a  juror 
in  a  criminal  case  as  not  being  indif- 
ferent, that  he  has  formed  an  unfavor- 
able opinion  of  the  character  of  the  de- 
fendant ;  whether  it  would  be  a  valid 
objection  that  he  had  read  a  report  of 
the  facts  in  the  public  papers,  and  had 
thereby  imbibed  an  impression  against 
the  defendant,  depends  upon  the 
strength  of  the  impression.  People  v. 
Lohman,  2  Barb.  216. 

151.  A  juror  in  order  to  be  compe- 
tent, must  not  only  be  indifferent  as  to 
the  issue  he  is  to  pass  upon,  but  im- 
partial between  the  parties  ;  and  where 
triers  of  a  challenge  for  favor  to  a 
juror  were  sworn  to  find  whether  the 
juror  was  indifferent  "upon  the  issue 
joined,"  that  qualification  being  object- 
ed to,  the  oath  was  held  to  be  er- 
roneous.   Freeman  v.  People,  4  Denio  9. 

152.  A  juror  having  formed  an  opin- 
ion of  the  guilt  of  the  defendant,  is  not 
competent  to  serve ;  although  he  de- 
clares that  if  the  circumstances  on 
which  his  opinion  is  founded  are  not 
supported  by  proof,  his  opinion  of  the 
guilt  of  the  accused  will  be  removed. 
People  v.  Mather,  4  Wend.  229. 

153.  There  is  no  distinction  as  to  the 
grounds  of  the  opinion  formed  by  the 
juror  of  the  .guilt  of  the  defendant: 
whether  it  be  founded  on  being  an  eye- 


witness or  on  hearing  the  testimony  of 
persons  present  at  the  transaction,  or 
whether  it  be  based  on  rumors,  reports, 
and  newspaper  publications  ;  in  either 
case  it  is  good  cause  of  challenge,   lb. 

154.  It  is  not  necessary  that  a  juror 
should  own  a  freehold  ;  it  is  sufficient 
if,  in  lieu  thereof,  he  has  paid  a  tax  the 
preceding  year,  of  three  shillings.  State 
v.  Massey,  2  Hill's  S.  C.  379. 

155.  If  there  is  a  mistake  in  the  copy 
of  the  panel  of  the  jury  delivered  to  the 
prisoner,  and  one  of  the  juror's  names 
omitted,  the  juror  cannot  be  sworn. 
State  v.  Powell,  2  Halst.  244. 

156.  A  juror  cannot  before  he  is 
sworn  on  his  voir  dire  be  asked  whether 
he  has  formed  and  expressed  an  opin- 
ion as  to  the  guilt  of  the  prisoner. 
Quere,  whether  such  question  can  be 
asked  at  all  in  the  State.  State  v. 
ZeUers,  2  Halst.  220. 

157.  To  disqualify  a  juror,  he  should 
show  something  more  than  a  vague 
and  indefinite  impression,  not  founded 
upon  facts,  which  are  established  in  his 
own  mind  to  be  true  ;  and  yet  it  is  not 
necessary  that  he  should  have  so  far 
prejudged  the  case,  that  his  mind  is 
not  still  open  to  conviction.  Baxter 
v.  People,  3  Gilman  368. 

158.  It  is  the  nature  of  the  opinion 
which  the  juror  has  imbibed,  which 
must  (jiecide  his  competency,  regardless 
of  the  source  in  which  it  originated. 
Boon  v.  State,  1  Kelly  631. 

159.  A  juror  who  states  upon  oath, 
in  answer  to  the  statutory  questions, 
that  he  has  formed  and  expressed  an 
opinion  with  regard  to  the  guilt  or  in- 
nocence of  the  prisoner  from  hearsay, 
is  not  an  impartial  juror.  Reynolds  v. 
State,  1  Kelly  222. 

160.  A  juror  who  entertains  such 
conscientious  scruples  upon  the  law- 
fulness of  capital  punishment,  that  he 
could  not  in  any  case,  whatever  might 
be  the  evidence,  render  a  verdict  which 
might  subject  the  prisoner  to  loss  of 
life,  is  manifestly  an  unfit  person  to  try 
an  indictment  where  the  law  would  re- 
quire him,  upon  evidence  of  wilful,  de- 
liberate, malicious  homicide,  to  return 
a  verdict  of  murder  in  the  fiist  degree. 
Pierce  v.  State,  1  N.  H.  (2d  series)  536. 

161.  It  is  immaterial  in  what  man- 
ner a  juror  becomes  biased — the  ques- 
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tion  is,  is  he  impartial  or  is  he  not? 
He  will  be  unfitted  to  do  justice  to  the 
parties,  whether  he  derive  his  impres- 
sions from  reading  the  newspapers, 
from  common  report,  or  from  hearing 
witnesses  testify  in  a  court  of  justice. 
State  v.  Webster,  1  N.  H.  Reports  v2d 
series)  491. 

162.  The  prosecuting  attorney  may 
inquire  of  a  person  presented  as  a 
juror  in  a  case  for  counterfeiting, 
whether  he  has  taken  an  oath  to  acquit 
all  persons  of  counterfeiting  ;  the  per- 
son may,  however,  refuse  to  answer. 
Fletcher  v.  State,  6  Humph.  249. 

163.  A  juror  after  having  stated  that 
he  had  formed  and  expressed  no  opinion 
in  the  case,  was  tendered  to  the  prison- 
er as  a  juror,  when  he  voluntarily 
stated  to  the  Court  that  he  had  conscv 
entious  scruples  about  finding  any  man 
guilty  of  murder,  and  could  not  con- 
scientiously take  the  oath  ;  the  Court, 
thereupon,  discharged  him  without 
challenge,  either  upon  the  part  of  the 
State  or  the  acoused.  Lewis  v.  State, 
9  Smedes  &  Marsh.  115. 

164.  In  Georgia,  the  scruples  of  a 
juror,  whether  real  or  not  (for  into 
their  genuineness  no  human  tribunal 
can  easily  inquire),  amounting  to  a 
pre-determination  to  condemn  or  acquit 
a  prisoner,  disregarding  the  evidence 
or  disregarding  the  law  ;  if  declared 
by  the  juror,  or  otherwise  made  known, 
form  a  legal  ground  of  principal  chal- 
lenge ;  and  if  either  side  thinks  fit  to 
challenge  for  that  reason,  the  cause  is 
sufficient  Williams  v.  State,  3  Kelly 
463. 

165.  Under  sec.  155,  chap.  52,  Digest, 
a  member  of  a  grand  jury  by  which  an 
indictment  is  found,  &c,  cannot  serve 
as  a  juror  on  the  trial  thereof ;  and  un- 
der section  163  of  the  same  chapter,  if 
the  disqualification  of  the  juror  is  dis- 
covered after  he  is  sworn,  but  before 
any  of  the  evidence  is  introduced,  the 
Court  may,  in  its  discretion,  discharge 
him,  notwithstanding  the  contrary  pro- 
vision of  section  20  of  chapter  94  of 
the  Digest ;  because  the  former  sec- 
tion having  been  passed  after  the  lat- 
ter, controls  it,  under  the  rule  of  con- 
struction as  given  in  the  6th  section 
of  the  156th  chapter  of  the  Digest. 
Cornelius  v.  State,  7  Eng.  782. 


166.  In  Ohio,  when  the  regular  jury 
has  been  discharged,  and  there  are 
cases  yet  undisposed  of,  the  Court  of 
Common  Pleas  is  authorized  to  impanel 
a  jury  of  bystanders  to  try  such  causes. 
Reed  v.  State,  15  0.  217. 

167.  Whether  the  jury  shall  be  per- 
mitted to  separate  during  the  progress 
of  the  trial  in  a  criminal  case,  and  the 
exercise  of  this  discretion  cannot  be 
questioned  on  error.  Davis  v.  State, 
15  Ohio  72. 

168.  When  the  jury  retire,  in  the 
charge  of  a  sheriff  or  of  a  qualified  con- 
stable, such  officer  need  not  be  special- 
ly sworn.    lb. 

169.  In  criminal  cases,  in  Arkansas, 
the  jury  are  the  judges  of  the  law  and 
evidence,  and  should  be  sworn  to  give 
their  verdict  according  to  both.  Pat- 
terson v.  State,  2  Eng.  59. 

170.  The  form  of  oath,  by  analogy 
to  the  form  used  in  England,  is,  "  You 
shall  well  and  truly  try,  and  a  true  de- 
liverance make  between  the  State  of 
Arkansas  and  the  prisoner  at  the  bar, 
whom  you  shall  have  in  charge,  and  a 
true  verdict  give  according  to  the  law 
and  evidence.     So  help  you  God."    lb. 

171.  The  defendant  was  convicted 
of  murder  on  an  issue  of  not  guilty  ; 
he  brought  error,  and  the  judgment 
was  reversed,  because  the  record  states 
that  the  "jury  were  sworn  to  say  the 
truth  in  the  premises,"  which  form  of 
oath  was  held  wholly  insufficient,  lb. 

172.  In  Alabama,  when  the  office  of 
sheriff  is  full,  and  a  temporary  inability 
of  the  sheriff  to  act,  from  sickness,  the 
Court  has  no  power  to  direct  the  coroner 
to  impanel  a  jury  in  a  criminal  case. 
State  v.  Monk,  3  Ala.  415. 

173.  Whether,  in  the  event  of  the  re- 
fusal or  permanent  inability  of  the 
sheriff,  to  act,  the  Court  does  not  in- 
herently possess  the  power  of  appoint- 
ing a  ministerial  officer  to  execute  its 
mandates, — Quere.     lb. 

174.  The  act  authorizing  the  coroner 
temporarily  to  fill  the  office  of  sheriff, 
when  a  vacancy  occurs,  until  the  Ex- 
ecutive appoints,  is  not  in  conflict  with 
the  constitutional  provision  giving,  the 
appointment  in  case  of  vacancy  to  the 
Governor.    lb. 

175.  The  act  authorizing  the  coroner 
to  act  where  the  sheriff  is  a  party  in 
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interest  to  any  suit,  and  perform  all 
the  duties  of  sheriff  whenever,  from  any 
cause,  he  may  be  incompetent  to  act  as 
such,  Aik.  Dig.  96,  is  in  affirmance  of  the 
Common  Law,  and  merely  authorizes 
the  coroner  to  act  when  the  sheriff  is 
temporarily  incompetent  to  act,  from 
relationship,  interest,  &c,  &c,  but  does 
not  apply  when  the  sheriff  is  unable  to 
act.     lb. 

176.  In  organizing  a  jury  for  the  trial 
of  an  accused,  the  jurors  of  the  first 
and  second  juries  are  to  be  called,  in 
succession,  beginning  with  the  fore- 
man ;  it  is  not  before  both  the  regular 
juries  are  exhausted,  that  supernumer- 
aries in  the  panel  which  are  annexed 
to  the  venire,  are  to  be  drawn.  State  v. 
Sims,  2  Bailey  29  ;  State  v.  Crank,  lb. 
66. 

177.  In  New  York,  a  court  of  Special 
Sessions  have  the  power  and  it  is  their 
duty  to  issue  a  second  venire  for  a  jury 
to  try  the  accused,  if  the  first  jury  are 
discharged  on  the  ground  that  they 
cannot  agree  upon  a  verdict.  Vander- 
werktr  v.  People,  5  Wend.  530. 

178.  Where  a  case  is  not  submitted 
to  a  jury  impanelled  to  try  it,  it  is 
proper  to  impanel  a  new  jury  at  a  sub- 
sequent term.  Harriman  v.  State,  2 
Green  270. 

179.  Where  a  party  objects  to  a 
sheriff  on  account  of  prejudice,  and 
asks  the  Court  to  appoint  an  eliser  to 
impanel  a  jury  ;  held  that  he  sufficient- 
ly manifests  his  objection  to  the  coro- 
ner also,  and  the  Court  may  appoint  an 
eliser.     Malone  v.  State,  8  Ga.  408. 

180.  But  if  the  sheriff  after  wards  im- 
panel a  jury,  and  it  is  not  objected  to 
until  after  the  verdict,  the  objection  is 
held  to  be  waived.    lb. 

181.  In  impanelling  a  jury  for  trial 
of  an  indictment  of  felony,  it  is  not 
necessary  that  the  jurymen  who  have 
been  elected  and  sworn  should  be  kept 
together,  and  separate  from  other 
persons  under  charge  of  the-  sheriff, 
until  the  whole  number  shall  be  elected 
and  sworn.     Toole's  case,  11  Leigh  714. 

182.  The  Court  in  the  early  stage  of 
impanelling  jurors,  where  the  numbers 
unchallenged  are  yet  great,  in  particu- 
lar trials,  or  in  particular  circum- 
stances, as  where  public  opinion  has 
been  abused  by  the  party  press,  or 


!  where  there  is  reason  to  suppose  that 
the  opinion  of  the  neighborhood  from 
which  the  jurors  came  may  be  biased^ 
will  permit  more  searching  and  partic- 
ular questions  to  be  put  to  the  persons 
summoned  as  jurors  than  it  would  sub- 
sequently; where  it  appears  that  a  jury 
such  as  would  be  entirely  desirable, 
cannot  be  had,  or  where  the  case  has 
not  excited  public  interest,  it  will  en- 
deavor in  the  first  instance,  and  as  far 
as  practicable,  to  have  a  jury  not  only 
free  from  legal  bias,  but  even  from  any 
even  slight  impressions  about  the  case 
at  all.  U.  States  v.  Hanway,  2  Wallace, 
Jr.  139. 

183.  In  a  capital  case,  the  accused  is 
entitled  to  a  trial  by  a  jury  selected 
from  the  special  venire  facias  if  a  suf- 
ficient number  can  be  obtained  there- 
from, and  the  Circuit  judge  cannot  with- 
out good  cause  discharge  one  of  the 
jurors  thus  specialy  summoned.  Bolts 
v.  the  State,  24  Miss.  445. 

184.  It  is  no  abridgment  of  the 
right  of  the  accused  in  a  capital  case 
to  select  a  jury  from  the  whole  of  the 
special  venire,  if  some  of  them  fail  to 
appear,  provided  a  jury  is  taken  from 
those  who  do  appear,    lb. 

185.  Held  that  the  impanelling  of 
the  jury  upon  the  plea  of  the  general 
issue  previous  to  disposing  of  the  plea 
in  bar,  was  an  irregularity  which  could 
be  obviated  only  by  discharging  the 
jury.     State  v.  Nelson,  7  Ala.  610. 

186.  That  such  discharge  under  the 
circumstances  of  the  case  was  not 
equivalent  to  an  acquittal,  nor  entitled 
the  defendant  to  his  discharge.     lb. 

187.  In  organizing  a  jury  for  the 
trial  of  a  criminal  case,  the  practice  is 
to  present  to  the  prisoner  for  challenge 
the  juries  number  one  and  two  impan- 
eled and  sworn,  beginning  with  the 
foreman  of  jury  number  one,  and  after 
these  are  exhausted  by  challenge,  then 
to  present  successively  the  supernu- 
meraries as  drawn  on  the  first  day  of 
the  term.  State  v.  Brown,  3  Strobh.  508. 

188.  Where  the  manner  of  swearing 
a  jury  is  stated,  the  Court  will  not  pre- 
sume that  the  jury  was  otherwise 
sworn;  and  if  the  swearing  be  not  in  ac- 
cordance with  the  statute,  the  verdict 
will  be  set  aside.  Bivens  v.  State,  6 
Eng.  455. 
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189.  Where  there  are  two  or  more 
counts  in  a  declaration  to  which  there 
are  pleas  and  issue,  it  is  error  to  im- 
panel and  swear  the  jury  to  try  the 
issue  to  one  count  only.  Adams  v. 
State,  6  Eng.  466. 

190.  A  general  oath  may  be  admin- 
istered to  jurors  at  the  opening  of  a 
Court,  for  the  trial  of  issues  ;  there  is 
no  necessity  that  they  should  be  sworn 
in  each  cause  in  which  they  are  called. 
People  v.  Albany  C.  P.,  6  Wend.  550. 

191.  The  words  then  and  there,  need 
not  appear  in  the  caption  ;  for  if  it  is 
by  word  shown  that  the  jurors  were 
sworn,  it  will  be  sufficiently  intended 
that  they  were  then  and  there  sworn. 
Woodsides  v.  State,  2  Howard  655. 

192.  In  Georgia,  under  the  act  of 
February,  1850,  transferring  the  trial 
of  capital  offences  committed  by  slaves 
and  free  colored  persons  to  the  Superior 
courts,  jurors  are  to  be  impanelled  and 
sworn  in  the  same,  manner  as  for  trial 
of  crimes  committed  by  free  white 
persons.  Stephen  v.  the  State,  11  Ga. 
225. 

193.  In  a  criminal  case  it  is  not  suf- 
ficient to  swear  the  jury  well  and  truly 
to  try  the  issue  joined,  and  a  true  ver- 
dict to  render  according  to  the  evi- 
dence :  the  jury  being  the  judges  as 
well  of  the  law  as  the  facts,  should  be 
sworn  to  try  the  case  according  to  both, 
Sand/ord  v.  Slate,  6  Eng.  328. 

194.  The  proper  form  of  the  oath  to 
be  administered  to  the  jury  in  a  crim- 
inal case  is,  that  they  shall  render  a 
true  verdict  according  to  the  evidence 
State  v.  Jones,  5  Ala.  666. 

195.  It  is  sufficient  objection  to  an 
oath  to  jurors,  that  the  statute  has  pre- 
scribed an  exact  form  of  oath  to  be  ad 
ministered  in  criminal  trials  to  jurors, 
and  that  it  was  not  so  administered, 
State  v.  Rollins,  2  Foster  528. 

196.  On  a  trial  for  murder,  the  jury 
were  sworn  the  truth  to  speak  upon  the 
issue  joined  between  the  parties  ;  held 
that  the  oath  was  insufficient.  Harrir 
man  v.  State,  2  Greene  210. 

19T.  In  Iowa,  it  is  not  sufficient  in  a 
criminal  case  to  swear  the  jury  "  the 
truth  to  speak  on  the  issue  joined." 
Warren  v.  State,  1  Greene  106. 

198.  That  the  fact  of  separation  hav- 
ing been  established  by  the  prisoner, 


the  possibility  that  the  jury  has  been 
tampered  with  and  has  received  other 
impressions  than  those  derived  from  the 
testimony  in  court,  exists,  and  prima 
facia  the  verdict  is  vicious;  but  2d, 
this  separation  may  be  explained  by 
the  prosecution  showing  that  the  juror 
had  ho  communication  with  other  per- 
sons, or  that  such  communication  was 
upon  subjects  foreign  to  the  trial,  and 
that  in  fact  no  impressions  other  than 
those  drawn  from  the  testimony  were 
made  upon  his  mind;  but  3d,  in  the 
absence  of  such  explanation,  the  mere 
fact  of  separation  is  sufficient  ground 
for  a'  new  trial.  Hints  v.  State,  8 
Humph.  597. 

199.  If  the  record  shows  the  Court  had 
on  an  adjournment  from  one  day  till  the 
next,  placed  the  jury  in  the  charge  of 
a  bailiff,  it  will  be  presumed  that  the 
jury  was  committed  to  his  care  in  a 
legal  manner.  Dias  v.  State,  7  Blackf. 
20. 

200.  Lodging  the  jurors  apart,  dis- 
tributed in  five  different  rooms,  in  the 
third  story  of  a  hotel  opening  upon  a 
common  passage  which  communicated 
with  the  street  below  by  flights  of 
stairs,  the  doors  of  their  chambers  be- 
ing unlocked  during  the  night,  and 
there  being  no  doors  or  other  fasten- 
ings at  either  end  of  the  passage,  or 
at  both  ends,  does  not  constitute  nor 
is  equivalent  to  a  separation  in  con- 
templation of  law.  Thompson  v.  Com., 
8  Gratt.  637. 

201.  There  is  no  Virginia  authority 
that  lays  down  a  different  rule  and 
countenances- the  proposition  that  the 
fact  of  ardent  spirits  entering  into  and 
forming  part  of  the  refreshments,  if 
used  with  moderation  and  temperance, 
constituted  misconduct  in  a  jury,  and 
if  misconduct  for  which  the  jury  might 
be  fined,  such  an  irregularity  as  to  vi- 
tiate the  verdict.    lb. 

202.  Where  a  jury  was  sworn  and 
impanelled  to  try  a  defendant  on  sev- 
eral indictments,  and  after  giving  a 
verdict  of  not  guilty  on  the  first  indict- 
ment, they  separated  and  went  to  a 
tavern,  and  then  returned  into  court, 
when  the  accused  was  tried  by  the 
same  jury  on  the  other  indictments, 
and  found  guilty,  this  Court  held  the 
proceedings  on  the  other  indictment  ir- 
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regular  ;  but  whether  the  prisoner  is  to 
be  discharged  or  a  new  trial  granted, — 
Quere.     People  v.  Meany,  4  John.  294. 

203.  Misconduct  in  a  juror  in  a  cap- 
ital case,  as  a  separation  from  his  fel- 
lows, or  eating  or  drinking  without  the 
permission  of  the  Court  before  deliver- 
ing the  verdict ;  held  by  Ruffin,  C.  J., 
and  Daniel,  J.,  to  be  a  reason  for  ap- 
plying to  the  discretion  of  the  judge 
in  the  Court  below  for  a  new  trial,  and 
not  to  render  the  verdict  a  nullity,  and 
a  venire  de  novo  proper.  State  v. 
Miller,  1  Dev.  &  Batt.  />00. 

204.  But,  per  Gaston,  J. — Any  unau- 
thorized and  unexplained  separation  of 
a  juror  from  his  fellows,  in  a  capital 
case,  in  law  vitiates  the  verdict,  and  a 
venire  de  novo  should  be  awarded. 
Minor  irregularities  are  grounds  for  a 
new  trial,  addressed  to  the  discretion 
of  the  judge  who  presided  at  the  trial. 
lb. 

205.  The  effect  of  a  separation  of 
the  jury  before  they  return  their  ver- 
dict, and  the  difference  between  a  new 
trial  and  a  venire  de  novo,  discussed 
and  stated  at  length  by  Ruffin,  C.  J., 
and  Gaston,  J.    lb. 

206.  In  the  trial  of  a  case  not  cap- 
ital, if  two  of  the  jury  retire  without 
permission  and  without  an  officer,  it 
shall  not  vitiate  the  verdict  if  it  appear 
from  the  affidavit  of  the  jurors  that 
they  spoke  with  no  one  while  they  were 
out.  Slate  v.  Carstaphen,  Martin  &  2 
Hayw.  422. 

207.  It  is  within  the  sound  discre- 
tion of  the  presiding  judge  to  allow  a 
juror  to  leave  the  jury-box  for  a  brief 
time,  even  during  the  trial  of  a  cap- 
ital case.  State  v.  Anderson,  2  Bailey 
565. 

208.  In  capital  cases,  and  indeed  in 
all  cases  of  felony,  the  jury,  after  they 
are  sworn,  should  not  be  permitted  to 
separate  until  they  have  rendered  their 
verdict ;  and  if  permitted  to  separate, 
the  judgment  will  be  reversed.  Mc- 
Lean v.  State,  8  Mo.  153. 

209.  In  Virginia  the  sheriff  is,  ex 
officio,  bound  to  keep  the  jury  when 
adjourned,  in  a  criminal  case  ;  and  it  is 
not  a  matter  of  absolute  necessity  that 
he  should  be  sworn  ;  if,  however,  it 
were  necessary  to  swear  him,  the  pre- 
sumption would  be  that  he  was  sworn 


record  does  not 
Bennett's  case,  8 


in  a  case  where  the 
show  the  contrary. 
Leigh  745. 

210.  It  is  discretionary  with  the  pre- 
siding judge  to  permit  a  jury  to  sep- 
arate during  the  adjournments  of  a 
cause  from  day  to  day  during  the  trial, 
even  when  it  is  a  capital  case.  State 
v.  Anderson,  2  Bailey  565. 

211.  Where  the  record  of  a  capital 
case  showed  that  after  the  petit  jury 
were  sworn,  the  court  adjourned  from 
one  day  to  the  next,  but  it  did  not 
show  that  the  jury  were  legally  dis- 
posed of  during  the  adjournment ;  it 
was  held  that  a  judgment  and  verdict 
against  the  defendant  must,  under 
these  circumstances,  be  considered  er- 
ror.    Jones  v.  State,  2  Blackf.  475. 

212.  The  separation  of  a  jury  in  a 
criminal  case,  in  consequence  of  the 
adjournment  of  the  court  at  the  end  of 
the  term,  does  not  have  the  effect  to 
discharge  the  accused  from  further 
prosecution.  Com.  v.  Thompson,  1  Virg. 
Cas.  319. 

213.  In  South  Carolina  the  jury  are 
not  bound  to  remain  together,  even  af- 
ter they  have  been  charged  in  a  capital 
crime.     Slate  v.  McKee,  1  Bailey  651. 

214.  Where,  in  the  course  of  a  criminal 
trial,  a  juror  separated  from  his  fel- 
lows, unaccompanied  by  an  officer,  the 
verdict  was  set  aside  for  that  reason. 
State  v.  Shipping,  Brayt.  169. 

215.  Where,  through  inadvertence, 
the  jury  separate  and  mingle  with  the 
crowd,  when  the  Court  takes  the  bur- 
den of  fairly  inquiring  into  the  circum- 
stances, in  part  by  an  examination  of 
the  jurors  upon  oath,  and  is  satisfied 
that  nothing  has  occurred  which  may 
be  prejudicial  to  the  prisoner,  the  ver- 
dict should  not  be  disturbed.  Roberts 
v.  State,  14  Geo.  8. 

216.  Where  both  parties  consent  to 
the  separation  of  the  jury  before  ver- 
dict, it  is  not  erroneous  for  the  Court 
to  permit  it ;  if  a  defendant  can  plead 
guilty,  he  can  consent  to  the  separa- 
tion of  the  jury;  though  in  some  cases, 
as  where  minors  or  slaves  are  indicted, 
it  might  be  prudent  for  the  Court  not 
to  act  upon  the  consent,  yet  it  is  dis- 
cretionary with  the  Court.  State  v. 
Mix,  15  Mo.  153. 

I     217.  The  evidence  relied  upon  to  es- 
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tablish  separation,  was  that  the  jury 
were  kept  up  stairs  in  a  tavern — that 
they  occupied  five  lodging  rooms — that 
these  rooms  were  separated  by  a  pas- 
sage, into  which  the  only  doors  to  said 
rooms  opened — that  the  said  doors  were 
continually  open,  except  that  at  one 
time,  for  a  few  minutes,  one  of  them 
was  closed — that  at  each  end  of  this 
passage  there  were  doors  which  were 
^continually  kept  fastened  and  secured, 
and  that  one  or  more  of  the  deputy- 
sheriffs  were  continually  attending  on 
said  jury,  and  did  not  know  or  believe 
that  any  person  could  have  had  access 
to  them  ;  held,  that  keeping  the  jury  in 
rooms  thus  situated  and  attended,  was 
a  strict  compliance  with  the  law.  Ken- 
nedy v.  Com.,  26  Virg.  Cas.  510. 

218.  In  a  criminal  case  where,  on 
the  trial  of  an  indictment,  the  jurors 
had  been  impanelled  and  sworn,  and 
the  case  partly  submitted  to  them, 
when  the  Court  adjourned.  During  the 
adjournment  one  of  the  jurors  separated 
himself  from  his  fellows,  and  when  the 
court  met,  this  juror  was  dismissed  and 
another  person  substituted  ;  held  that 
this  was  erroneous.  Grable  v.  State, 
2  Greene  559. 

219.  Ordinarily,  it  is  the  duty  of  the 
Court  to  keep  the  jury  together,  in 
criminal  case,  from  the  time  it  is  sub- 
mitted to  them  until  they  are  finally 
discharged  from  its  consideration. 
Berry  v.  State,  10  Geo.  511. 


III.  Qualifications  op  Grand  Jurors — 
How  Impanelled  and  Sworn — Duties 
the  Foreman. 


of 


220.  Where  a  person  deeded  all  his 
land  in  trust  to  a  creditor  as  security 
for  the  payment  of  a  debt,  and  the  day 
of  payment  was  past,  but  the  trustee 
had  not  sold  the  land,  and  the  debtor 
was  still  in  possession  ;  held  that  he 
was  competent  to  serve  as  a  grand 
juror  in  Virginia.  Com.  v.  Carter,  2 
Virg.  Cas.  319. 

221.  To  an  indictment  in  Peters- 
burgh  Circuit  Court,  the  defendant  put 
in  several  pleas  :  1st.  That  one  of  the 
grand  jury  which  found  the  indictment 


was,  at  the  time  he  was  summoned  and 
sworn,  the  owner  of  a  water-grist  mill, 
situated  in  Chesterfield.  2d.  That  one 
of  the  grand  jury  was,  at  the  time  of 
finding  the  indictment,  the  owner 
of  a  water-grist  mill  (without  stating 
where  the  mill  was  situated)  ;  held 
under  the  construction  to  be  given  to  the 
Virginia  statute  (1  Rev.  Code,  c.  15  §  1, 
p.  264),  and  the  act  of  March  28,  1836, 
that  the  pleas  were  insufficient.  Moraris 
case,  9  Leigh  651. 

222.  In  Virginia,  to  an  indictment 
found  in  S.  county,  in  September,  1838, 
the  accused  put  in  a  plea  in  abatement 
that  A.,  one  of  the  grand  jurors,  was 
not  a  freeholder  ;  on  the  trial  of  the 
issue  joined  on  this  plea,  it  appeared 
that  the  only  land  to  which  A.  at  the 
time  the  indictment  was  found  had 
title,  was  a  parcel  in  S.  containing  six 
hundred  and  ninety-one  acres,  formerly 
part  of  a  large  tract  lying  mostly  in  S., 
but  partly  in  W.  county.  The  whole 
tract  was  offered  for  sale  in  1815,  in 
the  latter  county,  for  arrears  of  taxes, 
but  was  not  sold,  and  these  taxes  re- 
mained unpaid  on  the  1st  July,  1838. 
In  1834,  the  owner  conveyed  the  whole 
tract  to  a  trustee,  upon  trust  that  the 
trustee  should  sell  the  lands  and  pay  the 
debts,  but  no  sale  was  ever  made  un- 
der this  deed.  In  1837,  the  grantor  in 
the  trust-deed  sold  and  conveyed  to  A. 
the  six  hundred  and  ninety-one  acres 
of  which  A.  immediately  received  pos- 
session, and  remained  in  possession  at 
the  time  he  was  sworn  as  a  grand 
juror  ;  held  that  the  issue  on  these  facts 
was  found  in  favor  of  the  government. 
Morris1  case,  9  Leigh  638. 

223.  In  Indiana,  where  a  person  is 
selected  as  a  talesman  to  serve  on  a 
grand  jury,  he  must  either  be  a  free- 
holder or  a  householder.  The  State  v. 
Herndon,  5  Blackf.  75. 

224.  Where  the  grand  jury  has  not 
all  the  qualifications  required  by  stat- 
ute, it  is  a  good  ground  of  challenge, 
or  the  defendant,  before  issue  joined, 
may  plead  the  objection  in  avoidance. 
lb. 

225.  In  Virginia,  when  on  the  first 
day  of  the  term  of  the  Circuit  Superior 
Court,  a  grand  jury  was  impanelled 
and  sworn,  and  proceeded  in  the  dis- 
charge of  its  duties,  and  on  the  next 
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day  it  was  discovered  that  one  of  the 
grand  jurors  was  disqualified,  where- 
upon the  Court  discharged  him  and  or- 
dered another  to  be  sworn  ;  held  that 
this  was  regular,  and  the  grand  jury 
were  lawfully  constituted.  Baxter's 
case,  4  Leigh  645. 

226.  A  residence  of  six  months  in 
the  territory  of  Iowa  gives  a  person  a 
right  to  sit  as  grand  juror,  and  it  is  not 
objectionable  that  a  portion  of  such  res- 
idence was  in  the  Indian  country. 
Harkee  v.  U.  S.,  1  Morris  169. 

227.  Where  an  indictment  is  found 
by  the  grand  jury,  one  of  whom  is  an 
alien,  the  bill  or  presentment  may  be 
avoided  by  plea.  Commonwealth  v. 
Cherry,  2  Virg.  Cas.  20. 

228.  In  Tennessee  it  is  sufficient 
that  the  caption  of  an  indictment 
state  that  the  grand  jurors  were 
good  and  lawful  men  ;  if  they  be  such, 
they  must  be  freeholders  and  household- 
ers. Cornell  v.  Tennessee,  1  M.  &  Yerg. 
147. 

229.  It  is  not  even  necessary  that 
the  qualifications  of  jurors  should  ap- 
pear in  proceedings  in  the  Superior 
Courts.     lb. 

230.  It  will  be  presumed  that  the 
grand  jurors  selected  are  good  and 
lawful  men.  The  party  may  destroy 
this  presumption  by  challenge  and 
proof  before  the  trial,  but  the  question 
cannot  be  afterwards  raised.  Cody  v. 
State,  3  Howard  27. 

231.  The  list  of  grand  jurors  return- 
ed by  the  sheriff  is  not  evidence  that 
such  grand  jurors  are  qualified  accord- 
ing to  law.  State  v.  Ligon,  7  Porter 
167. 

232.  In  Indiana;  according  to  the 
statute,  grand  jurors  can  only  serve 
for  one  year  from  the  time  they  are 
selected.  Barger,  et  al.v.  State,  6  Blackf. 
188. 

233.  Where  a  grand  jury  was  im- 
panelled, of  which  twelve  persons  were 
taken  from  the  regular  venire,  and  it 
having  then  become  exhausted,  two 
persons  were  taken  from  bystanders 
summoned  by  the  sheriff ;  held  regular 
objections  to  the  personal  qualifications 
of  grand  jurors,  or  to  the  legality  of 
the  returns,  cannot  affect  any  indict- 
ments found  by  them  after  they  have 
been  received  and  filed  by  the  Court ; 


but  such  objections,  if  any  exist,  must 
be  made  before  the  indictments  are 
found,  and  may  be  received  from  any 
person  who  is  under  a  presentment 
for  any  crime  whatsoever,  or  from  any 
person  present  who  may  make  the 
suggestion  as  amicus  curiae.  Dowling 
v.  State,  5  S.  &  Marsh.  064. 

234.  The  defendant  when  first  ar- 
raigned, though  it  were. at  a  subse- 
quent term  to  that  at  which  the  indict- 
ment was  found,  may  plead  in  abate- 
ment that  the  grand  jurors  who  found 
the  indictment  had  not  been  selected 
conformably  to  the  statute.  Vattier 
v.  State,  4  Blackf.  73. 

235.  It  is  not  sufficient  exception  to 
an  indictment  for  an  offence  to  which 
the  law  annexes  a  fine  for  the  use  of 
the  town  where  the  offence  was  com- 
mitted, that  the  foreman  of  the  grand 
jury  who  found  the  indictment  is  a 
taxable  inhabitant  of  such  town.  Com- 
monwealth v.  Ryan,  5  Mass.  90. 

236.  The  Court  will  not  set  aside  a 
grand  juror  because  he  has  been  the 
prosecutor  of  a  person  accused  of  a 
capital  crime,  whose  case  may  proba- 
bly be  brought  before  the  grand  jury. 
Case  of  John  Tucker,  8  Mass.  286. 

237.  After  an  indictment  has  been 
found  against  a  prisoner,  and  the  same 
has  been  filed  and  accepted  in  Court, 
he  cannot  except  to  the  personal  quali- 
fications of  the  persons  selected,  sum- 
moned and  sworn  on  the  grand  jury, 
or  plead  in  bar  of  that  indictment, 
that  one  of  the  jurors  who  preferred 
it  is  an  alien.  Boyington  v.  State,  2 
Porter  100. 

238.  On  the  second  day  of  the  term 
after  the  grand  jury  had  been  organiz- 
ed and  charged,  one  of  their  number 
who  had  been  regularly  drawn,  im- 
panelled, and  8 worn  as  such,  upon  his 
application  was  discharged  and  a  sub- 
stitute ordered  to  be  summoned  by  the 
Court  from  the  bystanders  ;  held  that 
this  substitution  vitiated  the  whole 
body.     Portis  v.  State,  23  Miss.  578. 

239.  But  it  does  not  follow  that  by 
this  unauthorized  act  of  the  Court,  the 
grand  jury  were  rendered  invalid.  If 
the  action  of  the  Court  had  ceased 
here,  no  such  result  would  have  fol- 
lowed ;  for  after  the  discharge  of  the 
juror  in  question,  a  sufficient  number 
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to  constitute  a  legal  grand  jury  re- 
mained; the  body  would  have  preserv- 
ed its  organization,  and  possessing  all 
the  requisites  of  a  legally-constituted 
grand  jury,  its  acts  to  all  intents  would 
have  been  valid    lb. 

240.  But  the  Court  having  acted 
without  authority,  manifestly  could 
not  by  such  illegal  and  void  act  ac- 
quire a  rigfit  to  cause  the  substitute 
to  be  sworn  in  the  place  of  the  dis- 
charged grand  juror.  The  admission, 
therefore,  of  this  person  upon  the  panel 
of  the  grand  jury,  and  his  participa- 
tion in  their  deliberations,  vitiated  the 
whole  body.     lb. 

241.  It  is  good  ground  for  exception 
to  a  grand  juror  that  he  has  formed 
and  expressed  an  opinion  as  to  the 
guilt  of  one  whose  case  probably  will 
be  presented  to  the  consideration  of 
the  grand  inquest ;  so,  also,  a  grand 
juror's  having  shown  feelings  of  hos- 
tility towards  such  party,  is  good 
ground  for  exceptions.  But  these  ex- 
ceptions must  be  taken  before  the  in- 
dictment is  found,  and  will  not  after- 
wards be  heard.  People  v.  Jewett,  3 
Wend.  314. 

242.  Objections  to  the  personal  quali- 
fication of  grand  jurors,  or  to  the  le- 
gality of  the  returns,  cannot  affect  any 
indictment  found  by  them  after  they 
have  been  received  and  filed  by  the 
Court ;  but  such  objections,  ifany  exist, 
must  be  made  before  the  indictments 
are  found,  and  may  be  received  from 
any  person  who  is  under  a  present- 
ment for  any  crime  whatsoever,  or 
from  any  person  present,  who  may 
make  the  suggestion  as  amicus  curiae. 
Barney  v.  State,  It  Smedes  &  Marsh. 
68. 

243.  In  Arkansas,  the  20th  sec,  chap. 
94,  Digest,  which  declares  that  "  no 
exception  against  any  juror  on  account 
of  his  citizenship,  non-residence,  age, 
or  other  legal  disability,  shall  be  allow- 
ed after  the  jury  are  sworn,"  does  not 
apply  to  grand  jurors.  State  v.  Brown, 
5  Eng.  18. 

244.  It  is  good  cause  of  abatement 
that  the  foreman  of  a  grand  jury,  by 
whom  an  indictment  was  found,  was 
not  a  citizen  of  the  State,  or  that  a 
member  of  the  grand  jury  was  not  a 
householder  or  freeholder.    lb. 


245.  Therefore,  where  the  defendant 
pleaded  in  abatement  to  an  indict- 
ment, that  one  of  the  grand  jurors  by 
whom  the  indictment  was  found,  was 
not  a  householder  or  freeholder  of  the 
county,  a  replication  to  such  plea,  al- 
leging that  besides  the  person  so  dis- 
qualified (and  one  other),  the  indict- 
ment was  found  by  the  concurrence  of 
fourteen  good  and  lawful  jurojs  of  the 
panel,  is  bad  on  demurrer.  State  v. 
Hawkins,  5  Eng.  11. 

246.  The  grand  jury  cannot  be  call- 
ed and  required  to  expurgate  them- 
selves of  any  supposed  interest  or  bias 
at  the  instance  of  one  in  jail,  and  ex- 
pecting an  indictment  to  be  preferred 
against  him.  Objections  to  the  grand 
jury  must  be  taken  by  plea  in  abate- 
ment, at  the  term  at  which  the  indict- 
ment was  found.  State  v.  Clarissa,  11 
Ala.  51. 

247.  Where  one  of  the  grand  jurors 
is  detained,  and  thereby  prevented 
from  being  present  when  the  rest  of 
the  grand  jurors  are  sworn  and  im- 
panelled, and  comes  into  Court  after 
the  rest  have  retired ;  held  that  the 
juror  could  be  sworn  and  charged  to 
aid  the  other  grand  jurors  in  their  de- 
liberations.  Wadlin's  case,  1 1  Mass.  1 42. 

248.  Quakers  are  not  incapacitated 
or  prevented  by  any  of  the  requisites 
of  the  statutes,  from  serving  on  grand 
juries.  Commonwealth  v.  Smith,  9  Mass. 
101. 

249.  It  would  seem  that,  after  the 
bill  found,  no  irregularity  in  impanel- 
ling the  grand  jury  can  be  heard  as  a 
plea  to  an  indictment.  Com.  v.  Chaun- 
ccy,  2  Ashmead  90. 

250.  Where  a  list  of  grand  jurors 
chosen,  was  not  filed  with  the  clerk  of 
the  Court  within  the  time  prescribed 
by  law  ;  held  that  such  jurors  were 
not  chosen  according  to  law.  U.  States 
v.  Cupper,  1  Morris  190. 

251.  In  Indiana,  jurors  must  be 
drawn  from  the  box  to  be  summoned  as 
grand  jurors.  The  jury,  however,  when 
convened,  may  consist  of  any  smaller 
number  not  less  than  twelve.  Hudson 
v.  State,  1  Blackf.  311. 

252.  Where  one  of  the  persons  sum- 
moned to  serve  on  the  grand  jury  was 
the  complainant  against  a  person  accus- 
ed of  the  crime  of  murder,  whose  case 
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was  likely  to  be  presented  before  the 
grand  jury  ;  held  that  this  was  no  rea- 
son why  the  Court  should  exclude  the 
said  juror  from  serving  on  the  grand 
jury.     Tucker's  case,  8  Mass.  286. 

253.  A  case  in  which  defendant  at- 
tempts to  impeach  the  knowledge  of 
the  members  of  the  grand  jury,  who 
gave  the  information  upon  which  the 
presentment  was  based,  by  connecting 
it  with  information  obtained  by  him, 
or  them,  from  one  J.,  falls  directly 
within  the  principles  of  the  case  of  the 
State  v.  Darnal,  1  Humph.  R.  290,  in 
which  the  Court  say  such  a  course  will 
not  be  permitted.  The  State  v.  Mc- 
Manus,  4  Humph.  258. 

254.  It  is  not  permissible  for  a  party 
who  expects  an  indictment  will  be  pre- 
ferred against  him,  to  inquire  before 
they  are  sworn,  of  each  of  the  mem- 
bers of  the  grand  jury  who  are  to  con- 
sider the  same,  whether  any  of  them 
"  have  formed  and  expressed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the 
accused ;"  if  the  law  were  otherwise,  the 
panel  might  be  so  exhausted  by  the 
challenges  of  different  persons,  as  to 
render  it  impossible  to  proceed  with 
the  criminal  business  of  the  term. 
State  v.  Hughes,  1  Ala.  655. 

255.  The  question  as  to  whether  a 
grand  jury  has  been  drawn,  summoned, 
and  impanelled,  according  to  law,  can 
only  be  considered  under  a  plea  in 
abatement.  State  v.  Greenwood,  5 
Porter  474. 

256.  An  objection  to  a  grand  juror 
comes  too  late  after  a  plea  to  the  fel- 
ony.    State  v.  Martin,  2  Iredell  101. 

257.  The  form  of  the  oath  administer- 
ed to  grand  juries  is  of  ancient  origin, 
and  should  be  substantially  observed. 
Brown  v.  State,  5  Eng.  607. 

258.  The  usual  practice  in  this  coun- 
try is  to  administer  the  entire  oath  to 
the  foreman,  in  the  presence  of  his  fel- 
lows, and  then  to  swear  them  by  four 
at  a  time,  to  keep  and  observe  the  same 
oath  ;  yet  this  is  matter  of  practice,  and 
if  the  panel  is  not  complete  when  the 
foreman  is  sworn,  it  is  sufficient  if  it 
appear  that  the  full  oath  was  adminis- 
tered to  such  as  were  selected  after- 
wards,   lb. 

259.  Where  the  record  states  that  the 
grand  jurors  were  duly  sworn,  &c.,  the 


presumption  is  that  the  legal  oath  was 
administered  to  them.    lb. 

260.  Where  by  law  the  grand  jurors 
of  a  county  have  cognizance  of  offences 
which  were  committed  in  an  unorgan- 
ized county,  it  is  unnecessary  that  they 
should  be  sworn,  to  inquire  of  them  ;  for 
the  purposes  of  individual  proceedings, 
it  bears  the  name  of  the  organized 
county.  Waw-kow-chaw-neck-kaw  v.  U. 
States,  1  Morris  332. 

261.  In  Mississippi,  when  a  grand 
jury  is  not  impanelled  in  the  way  pre- 
scribed by  statute,  they  have  no  power 
to  find  a  valid  indictment.  Stokes 
v.  the  State,  24  Miss.  621. 

262.  The  question  as  to  whether  a 
grand  jury  has  been  drawn,  summoned, 
and  impanelled,  according  to  law,  can 
only  be  considered  under  a  plea  in 
abatement.  State  v.  Greenwood,  5  Por- 
ter 474. 

263.  An  irregularity  in  impanelling  a 
grand  jury  can  only  be  taken  advan- 
tage of  by  plea  in  abatement  upon  the 
arraignment,  and  the  objection  is  made 
too  late  after  a  verdict.  The  State  v. 
Leaben,  4  Dev.  305.  The  State  v. 
Freeman,  6  Blackf.  248. 

264.  In  Tennessee  a  grand  jury  may 
be  impanelled  from  a  venire  issued  by 
the  County  Court  for  twenty-four  ju- 
rors, to  the  Circuit  Court.  Barnes  v. 
State,  5  Yerg.  186. 

265.  One  against  whom  an  indict- 
ment is  preferred  may  well  object  by 
plea  to  the  competency  of  a  grand  ju- 
ror who  found  the  bill.  State  v.  Mid- 
dleton,  5  Port.  484. 

266.  It  is  in  Alabama  essential  to  the 
competency  of  a  grand  juror  that  he 
should  be  a  freeholder,  or  householder, 
when  his  name  is  returned  to  the  clerk 
by  the  sheriff.     lb. 

267.  Thus,  it  is  a  good  plea  to  an  in- 
dictment that  one  of  the  grand  jurors 
who  found  it  was  not  a  freeholder  or 
householder  at  the  time  the  list  of  ju- 
rors was  returned,    lb. 

268.  Though  it  would  seem  that  the 
competency  of  persons  to  act  as  grand 
jurors  should  not  be  tested  by  the  fact 
of  their  continuing  freeholders  or  house- 
holders up  to  the  time  of  being  drawn 
to  serve  as  such.    lb. 

269.  If  persons  possess  this  qualifi- 
cation when  their  names  are  returned 


Digitized  by 


Google 


JURY. 


481 


Challenge  for  Prjncipal  Cause,  and  Challenge  to  the  Favor. 


by  the  sheriff,  though  afterwards  they 
are  divested  of  it,  they  would  be  com- 
petent jurors,    lb. 

270.  In  Vermont,  if  the  foreman  of  a 
grand  jury  endorse  over  his  signature 
on  the  back  of  a  bill  found  by  them, 
"  true  bill,"  it  is  sufficient  State  v.  Da- 
vidson, 12  Vt.  300. 

271.  If  the  indictment  be  not  sign- 
ed by  the  foreman  of  the  grand  jury, 
no  further  proceedings  can  be  had  on 
it  Commonwealth  v.  Sargent,  Sfc.,  Thach- 
e^s  Crim.  Cas.  116. 

272.  In  Illinois,  the  statute  provides 
that  the  foreman  of  a  grand  jury  shall 
endorse  each  indictment,  a  true  bill,  and 
sign  his  name  as  foreman,  Ac,  but  the 
statute  does  not  require  the  name  to  be 
copied  into  the  record.  Gardner  v.  the 
People,  3  Scam.  83. 

273.  In  Kentucky,  the  statute  of 
1814,  (Stat  Law,  1st,  541,)  according  to 
its  grammatical  construction,  requires 
indictments  as  well  as  presentments  to 
be  signed  by  the  foreman  ;  it  does  not 
direct  where  the  signature  is  to  be 
placed,  though  it  may  be  implied 
that  it  was  intended  to  be  placed  at  the 
foot  of  the  presentment  or  indictment, 
as  the  object  of  the  signature  was  to 
show  to  the  Court  that  it  had  been 
passed  upon,  and  found  by  the  grand 
jury  ;  this  is  as  well  shown  by  an  en- 
dorsement of  his  signature  by  plac- 
ing it  at  the  foot  of  the  indictment,  and 
either  form  will  suffice.  Overshincr  v. 
Com.,  2  Monr.  344. 

274.  In  a  bill  of  indictment  endorsed 
"  a  true  bill,"  and  to  the  subscription 
of  A.  B.,  the  foreman,  the  letters,  F.  G. 
J.  added,  will  be  sufficient  to  indicate 
that  he  acted  as  foreman,  where  it  ap- 
pears from  the  record  that  A.  B.  was  in 
fact  the  foreman  of  the  grand  jury 
when  the  bill  was  found.  And  if  no 
letters  had  been  added  after  his  name, 
his  subscription  to  the  endorsement 
could  only  be  referred  to  his  official  act 
as  foreman,  and  would  therefore  be 
sufficient.  State  v.  Chandler,  2  Hawk. 
439. 


IV.    Challenge  for  Principal  Cause, 
and  Challenge  to  the  Favor. 

275.  A  juror  may  be  challenged  to 
31 


the  favor,  after  the  same  juror  has  been 
challenged  for  principal  cause,  and 
such  challenge  has  been  tried  and  over- 
ruled. Carnal  v.  the  People,  1  Parker's 
Crim.  R.  272. 

276.  Where,  after  a  challenge  for 
principal  cause  had  been  tried  and  over- 
ruled, a  challenge  to  the  same  juror 
was  made  "  to  the  favor,"  it  was  held 
that  the  form  of  the  challenge  was  good, 
without  mentioning  specifically  the 
grounds  of  challenge.  lb. 

277.  Where  a  juror  was  challenged 
for  cause  by  the  prosecution,  and  the 
challenge  allowed  and  the  jury  com- 
pleted before  the  peremptory  challenges 
were  exhausted,  it  is  held  that  the  suf- 
ficiency of  the  cause  of  the  challenge 
will  not  be  examined  into.  The  State 
v.  Arthur,  2  Dev.  217. 

278.  After  a  juryman  has  been  elect- 
ed and  sworn,  the  Court  has  it  in  its 
discretion  to  allow  the  prisoner  to  chal- 
lenge him  for  cause,  and-strike  him  from 
the  panel.     Toole's  case,  11  Leigh  714. 

279.  A  challenge  for  principal  cause, 
constitutes  a  part  of  the  record  ;  and 
to  review  this,  a  certiorari  will  lie  in  a 
criminal  cause,  and  a  writ  of  error  in 
a  civil  cause,  otherwise  of  a  challenge 
to  the  favor.  Ex  parte  Vermilyta,  6  Cow. 
555. 

280.  Where  a  juror  has  expressed  an 
opinion  against  the  party,  though  from 
his  knowledge  of  the  cause,  and  not 
from  any  favor  or  ill  will ;  yet  this  is 
a  principal  cause  of  challenge,  lb. 

281.  So  it  seems,  if  his  opinion  be 
founded  on  the  information  of  those  who 
are  acquainted  with  the  facts ;  other- 
wise, where  his  opinion  is  based  on 
mere  rumor,  lb. 

282.  Where  one  forms  and  expresses 
an  opinion  upon  the  guilt  or  innocence 
of  a  party  on  trial  for  a  felony,  it  is  a 
principal  cause  of  challenge  ;  the  mere 
forming  of  an  opinion  is  enough.  People 
v.  Rathbun,  21  Wend.  509. 

283.  Where,  on  a  trial  for  felony,  the 
accused  by  his  counsel  consents  to  sub- 
stitute the  Court  for  triers,  upon  chal- 
lenges to  jurors,  such  consent  cannot 
subsequently  be  revoked,  and  a  demand 
made  that  a  challenge  to  jurors  shall 
be  passed  upon  by  triers,  especially 
after  the  challenge  has  been  passe!} 
upon  by  the  Court,   lb. 
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284.  A  bill  of  exceptions  will  lie  for 
refusing  triers,  or  upon  any  question 
arising  upon  a  challenge  to  jurors,  in  a 
case  where  triers  may  be  demanded. 
lb. 

285.  Where  a  juror  was  challenged 
for  cause,  and  it  appeared  that  his  wife 
was  cousin  to  the  prisoner's  former 
wife,  who  was  now  dead,  leaving  no 
children  ;  held  that  this  was  no  cause 
of  challenge,  the  affinity  having  ceased 
with  her  death.  State  v.  Shaw,  3  Ire- 
dell 532. 

286.  The  improper  allowing  or  disal- 
lowing of  a  challenge,  is  a  ground  for 
a  venire  de  novo,  not  as  a  matter  of 
discretion*^  the  Court,  but  of  right  to 
the  party,  and  is  therefore  a  good 
foundation  for  a  writ  of  error,   lb. 

287.  The  withdrawal  of  a  juror  from 
the  panel  by  the  Court,  without  suffi- 
cient cause,  is  in  law,  however  excus- 
able the  error,  an  arbitrary  withdrawal, 
for  which  the  Court  has  no  authority. 
lb. 

288.  The  jurors  of  the  original  venire 
constitute  a  distinct  panel ;  when  that 
panel  is  perused — or  gone  through  with 
— without  forming  a  jury,  any  individ- 
ual member  thereof,  who,  upon  the  chal- 
lenge of  the  State,  has  been  set  aside 
to  see  whether  a  jury  might  not  be 
formed  from  the  panel  without  him, 
must  be  brought  forward  and  challeng- 
ed or  taken,  before  the  special  venire, 
or  tales-jurors,  can  be  resorted  to.  lb. 

289.  The  forming  and  expressing  a 
decided  or  substantial  opinion,  is  a 
principal  cause  of  challenge  to  a  juror. 
Sprouce  v.  Com.,  2  Virg.  Cas.  375. 

290.  If  the  objection  to  a  juror  ap- 
pears in  the  form  of  a  principal  chal- 
lenge, the  prisoner  must  prove  his  alle- 
gations by  testimony  ;  if  it  is  a  chal- 
lenge to  the  favor,  the  prisoner  appeals 
to  the  conscience  of  the  juror,  on  his 
voir  dire.    lb. 

291.  It  is  good  cause  of  challenge 
to  a  juror,  that  he  has  formed  and  ex- 
pressed an  opinion  of  the  innocence  or 
guilt  of  the  prisoner,  from  conversa- 
tions held  with  jurors  who  had  been 
previously  charged  with  the  trial  of  the 
prisoner.    Ned  v.  State,  7  Porter  187. 

292.  Where  the  prisoner,  on  a  trial 
for  gaming,  challenged  a  juror  for 
cause,  and  his  objection  was  overruled 


by  the  Court,  and  the  juror  in  fact  was 
incompetent  and  the  prisoner  after- 
wards challenged  him  peremptorily  ;  it 
was  held  that  unless  the  record  showed 
that  the  prisoner  had  exhausted  his  pe- 
remptory challenges,  it  was  not  a  fatal 
error.  McGowan  v.  Stale,  9  Yerg.  184. 

293.  Upon  challenging  a  juror  for 
principal  cause,  the  party  challenging 
has  the  right  to  select  whether  the  com- 
petency of  the  juror  shall  be  tried  by 
the  Court,  or  by  triers  ;  if  by  the  Court, 
then  the  trial  must  be  upon  the  testi- 
mony of  the  juror  only,  on  his  voir  dire; 
if  by  triers,  then  by  other  evidence,  to 
the  exclusion  of  the  oath  of  the  juror 
challenged.  Stewart  v.  State,  8  Eng.  720. 

294.  Where  it  appears  that  a  juror 
has  formed  or  expressed  an  opinion  as 
to  any  material  fact  in  issue  involving 
the  guilt  or  innocence  of  the  prisoner, 
the  law  presumes  the  juror  to  be  in- 
competent, and  that  presumption  can 
be  removed  only  by  affirmative  evidence 
that  his  opinion  was  not  formed  on  the 
knowledge  of  any  fact  derived  from 
the  witness,  but  from  rumor,  lb. 

295.  Upon  such  trial,  the  party  may 
object  to  the  admission  of  evidence  be- 
fore the  triers,  or  to  the  instructions  of 
the  Court,  and  make  them  a  part  of  the 
record  by  bill  of  exceptions.   lb. 

296.  An  opinion  formed  by  a  juror 
upon  facts  not  personally  known  but 
well  authenticated  by  witnesses  or 
others  in  whom  he  placed  confidence, 
would  not  be  included  in  the  term  ru- 
mor, as  used  in  the  statute.  Quesen- 
berry  v.  State,  3  Stew.  &  Porter  308. 

297.  So  it  is  gooci  ground  for  the  chal- 
lenge of  a  juror  for  cause  in  a  criminal 
case,  that  he  had  formed  and  expressed 
an  opinion  upon  information  derived 
from  a  person  in  whom  he  had  confi- 
dence, the  latter  having  received  his 
information  from  a  witness,    lb. 

298.  The  State's  challenge  to  a  juror 
for  cause,  need  not  be  decided  on  im- 
mediately, but  it  is  in  the  discretion  of 
the  Court  to  let  it  stand  until  the  panel 
be  gone  through.  State  v.  Overton,  6 
Iredell  165. 

299.  Where  a  juror  states  that  he  is 
on  principle  opposed  to  capital  punish- 
ment, and  that  his  opinion  will  influence 
his  decision  against  the  law  and  the 
evidence,  he  may  be  challenged  by  the 
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State  for  cause.    Martin  v.  Slate,    16 
Ohio  364. 

300.  Upon  the  trial  of  a  challenge  to 
a  juror  for  principal  cause  for  having 
formed  and  expressed  an  opinion  upon 
the  guilt  or  innocence  of  the  accused, 
the  challenging  party  cannot  ask  the 
juror  when  examined  as  a  witness, 
whether  he  has  an  impression  as  to 
the  accused's  guilt  or  innocence.  Peo- 
ple v.  Honey  man,  3  Denio  121. 

301.  Aliter,  where  the  challenge  is  for 
favor,  on  the  ground  of  bias.    lb. 

302.  A  juror  stated  on  oath,  that  he 
had  no  conscientious  scruples  against 
finding  a  man  guilty  of  an  offence  pun- 
ishable with  death,  where  the  proof 
was  positive,  but  no  degree  of  circum- 
stantial evidence  should  induce  him  to 
render  such  a  verdict ;  that  before  he 
would  find  a  verdict  of  guilty  he  should 
require  the  positive  testimony  of  a  wit- 
ness who  saw  the  crime  committed; 
another  juror  stated  on  oath  that  he 
should  be  very  reluctant  to  render  a 
verdict  of  an  offence  punishable  with 
death,  even  if  his  judgment  was  con- 
vinced of  the  prisoner's  guilt ;  that  he 
would  probably  be  the  last  juror  to 
agree  to  such  a  verdict,  but  he  did 

1  not  know  but  that  he  might  be  starved 
to  render  it;  he  thougLt  he  should  hang 
the  jury,  and  thus  defeat  a  verdict  of 
guilty ;  the  prosecution  challenged 
these  jurors  for  cause,  and  the  challenge 
was  allowed  by  the  Court  Gates  v. 
People,  14  111.  433. 

303.  The  officer  prosecuting  for  the 
State,  may,  on  a  capital  trial,  direct 
the  jurors  to  stand  aside  until  the  panel 
be  gone  through  with,  which  is  a  chal- 
lenge for  a  cause  to  be  shown  at  the 
end  of  the  panel,  and  if  a  cause  be  then 
shown  and  disallowed,  the  prosecuting 
officer  may  still  challenge  the  juror, 
peremptorily  or  not  at  his  discretion  ; 
but  this  practice  of  permitting  the 
prosecuting  officer  to  defer  showing 
his  cause  of  challenge  until  the  panel 
be  gone  through,  must  be  exercised 
under  the  supervision  of  the  Court,  who 
will  restrain  it  if  applied  to  an  un- 
reasonable number.  Stale  v.  Benton, 
2  Dev.  &  Batt.  196. 

304.  A  juror  may  be  examined  as  to 
opinions  honestly  formed,  and  honestly 
expressed,  manifesting  a  bias  of  judg- 


ment, not  referable  to  personal  par- 
tiality or  malevolence ;  but  if  the  opin- 
ion has  been  made  up  and  expressed 
under  circumstances  which  involved 
dishonor  and  guilt,  and  where  such  ex- 
pression may  be  visited  with  punish- 
ment, he  ought  not  to  be  required  to 
testify  so  as  to  criminate  himself.     lb. 

305.  An  opinion  fully  made  up  and 
expressed  against  either  of  the  parties 
on  the  subject-matter  of  the  issue  to 
be  tried,  is  good  cause  of  principal 
challenge;  but  an  opinion  imperfectly 
formed,  or  one  merely  hypothetical, 
that  is,  founded  on  the  supposition  that 
the  facts  are  as  they  have  been  repre- 
sented or  assumed  to  be,  does  not  con- 
stitute a  caufee  of  principal  challenge, 
but  may  be  urged  by  way  of  challenge 
to  the  favor  which  is  to  be  allowed,  or 
disallowed,  as  the  triers  may  find  the 
fact  of  favor  or  indifference.     lb. 

306.  A  challenge  of  a  juror  because 
of  his  having  formed  and  expressed  an 
opinion  upon  the  question  to  be  tried, 
can  be  made  only  by  the  party  against 
whom  it  was  so  formed  and  expressed. 
lb. 

307.  The  forbearing  of  the  Court  to 
discharge  a  juror,  to  whom  no  excep- 
tion has  been  taken,  though  there  be 
ascertained  cause  of  challenge  against 
him,  cannot  be  assigned  for  error, 
because  the  right  of  challenge  in  the 
parties  remains,  and  neither  of  them 
can  be  injured  by  such  forbearance 
to  act  on  the  part  of  the  Court,     lb. 

308.  The  nature  and  legal  conse; 
quence8  of  the  practice  of  putting  what 
is  called  a  preliminary  question  to 
jurors,  upon  capital  trials,  explained, 
and  such  practice,  except  under  partic- 
ular circumstances,  disapproved  of,  and 
the  legal  and  regular  mode  of  trying 
exceptions  to  jurors  on  trials  for  capi- 
tal offences  pointed  out  and  recom- 
mended,   lb. 

309.  It  is  no  ground  of  principal 
challenge  to  a  juror,  that  he  has  ex- 
pressed an  opinion  on  the  matter  to  be 
tried,  if  it  was  not  done  through  ill-will 
or  malice.  State  v.  Spencer,  1  Zabris. 
196. 

310.  A  juror  cannot  be  asked  wheth-. 
erhe  has  expressed  an  opinion  on  the 
issue,    lb. 

311.  A  hypothetical  opinion  formed 
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by  a  juror,   from  facts  which  he  has 
heard,  is  no  cause  of  challenge.    lb. 

312.  A  person  on  trial  entitled  to 
peremptory  challenge  of  jurors,  may 
challenge  for  cause,  and  reserve  his 
peremptory  challenge.  Hooker  v.  State, 
4  0.  348. 

313.  On  the  trial  of  an  indictment  in 
which  the  accused  was  charged  in 
some  counts  with  the  embezzlement  of 
a  check,  in  other  counts  with  embez- 
zlement and  larceny  of  notes  and  dol- 
lars, a  juror  was  challenged  for  cause, 
and  on  his  voir  dire  declared  that  he  had 
formed  and  frequently  expressed  a  de- 
cided opinion  of  the  prisoner's  guilt, 
but  that  he  did  not  know  that  this 
opinion  applied  particularly  to  the 
charge  laid  in  the  indictment ;  held 
such  juror  ought  to  be  excluded.  Little- 
john  v.  Commonwealth,  2  Virg.  Gases 
297. 

314.  If  a  decided  opinion  be  formed 
and  expressed,  it  is  good  cause  of  chal- 
lenge to  a  juror,  although  the  opinion 
may  not  have  been  formed  from  hearing 
the  evidence  given  in  court.    lb. 

315.  It  is  a  good  ground  for  principal 
challenge  that  the  juror  has  formed  and 
expressed  an  opinion  that  the  prisoner 
is  guilty.     Freeman  v.  People,  4  Denio  9. 

316.  An  impression  that  the  prisoner 
is  guilty,  or  a  hypothetical  opinion  ad- 
verse to  him,  though  not  a  cause  of 
principal  challenge,  may  be  given  in 
evidence,  to  show  bias  on  a  challenge 
for  favor;  and  the  same  evidence  hav- 
ing been  submitted  to  triers,  they  were 
charged  that  the  latter  challenge  was 
in  the  nature  of  an  appeal  from  the 
judgment  of  the  Court,  upon  the  facts  ; 
it  was  held  that  the  charge  was*  erro- 
neous,    lb. 

317.  Where  a  juror  is  set  aside  by  a 
peremptory  challenge,  the  party  on 
whose  behalf  it  was  made  cannot  on 
error  insist  that  the  Court  erred  in  its 
ruling  upon  the  previous  trial  of  a 
challenge  of  the  same  juror  for  cause. 
lb. 

318.  A  challenge  to  a  juror  for  cause, 
must  distinctly  state  the  ground  of 
challenge  or  it  may  be  overlooked,    lb. 

319.  A  challenge  to  a  juror  for  prin- 
cipal cause  was  held  to  be  good,  where 
the  juror  had  said  that  he  believed  the 
accused  was  guilty,  although  he  testi- 


fied that  he  had  no  fixed  opinion  upon 
the  subject  of  the  accused's  guilt ;  that 
he  only  entertained  impressions  deriv- 
ed from  history  and  common  reports, 
meaning  thereby  printed  statements  in 
papers  and  reports  in  conversation  ; 
that  he  had  never  heard  witnesses  to 
the  transaction  testify,  nor  say  any- 
thing on  the  subject  in  question  ;  if 
the  evidence  supported  the  circum- 
stances he  had  heard,  he  had  a  fixed 
belief  respecting  the  guilt  of  the  ac- 
cused ;  if  those  circumstances  should 
be  done  away  by  evidence,  he  should 
not  consider  him  guilty  ;  if  those  cir- 
cumstances should  not  be  proved,  his 
present  belief  would  be  removed.  Peo- 
ple v.  Mather,  4  Wend.  229. 

320.  A  challenge  of  a  juror  for  prin- 
cipal cause  becomes  part  of  the  record, 
and  may  be  the  subject  of  review  on 
error.     People  v.  Vermilyea,  7  Cow.  108. 

321.  A  challenge  made  on  the  ground 
that  the  juror  has  expressed  an  opinion, 
is  a  challenge  for  principal  cause,  and 
need  not  be  accompanied  with  personal 
ill-will  to  render  it  valid.    lb. 

322.  Where  such  a  challenge  is  made 
and  passed  upon  by  the  Court,  who 
pronounce  it  insufficient,  that  is  equiv- 
alent to  a  decision  on  demurrer  and 
joinder,  and  should  be  so  entered  by 
the  clerk  on  tfie  record.    lb. 

323.  If  it  be  not  so  entered,  yet  on 
certiorari  if  the  particular  facts  appear 
upon  the  return,  the  Court  will  regard 
it  as  a  decision  on  a  regular  issue  in 
law,  and  set  it  aside  as  erroneous,    lb. 

324.  The  juror  himself  may  be  ques- 
tioned on  oath  with  respect  to  his 
opinion.     lb. 

325.  A  juror  was  held  properly  ex- 
cluded on  a  challenge  to  the  favor,  who 
testified  that  he  had  formed,  though  he 
had  not  expressed  an  opinion,  that  the 
accused  was  guilty  ;  his  opinion  was 
formed  upon  reports  and  what  he  had 
read  ;  on  the  trial  of  a  former  chal- 
lenge, he  had  heard  a  witness  testify 
respecting  the  subject  in  question ; 
his  opinion  was  made  up  previous  to 
hearing  that  testimony,  but  what  the 
witness  had  stated  had  tended  to 
strengthen  his  opinion  :  he  had  read 
reports  of  trials  and  affidavits,  or  state- 
ments under  oath,  relating  to  the  same 
subject ;    his  opinion  was    made   up 
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from  reading  them  and  other  matters  ; 
and  the  charge  of  the  judge  to  the 
triers  in  this  case  was  approved,  in 
which  he  charged  them,  that  if  they 
believe  that  the  juror  had  a  fixed  opin- 
ion which  it  would  require  testimony 
to  remove,  he  was  disqualified,  whether 
that  opinion  was  founded  on  rumor 
alone,  or  on  rumor  and  printed  state- 
ments. People  v.  Mather,  4  Wend. 
229. 

326.  Where  a  juror,  being  challenged 
to  the  favor,  testified  before  the  triers 
that  he  had  formed  no  opinion,  and  had 
no  impressions  as  to  the  guilt  of  the 
accused,  but  that  it  had  been  and  was 
still  his  impression,  that  the  general 
character  of  the  accused  was  not  good  ; 
the  question  was  then  put  to  the  juror, 
whether  he  would  disregard  what  he 
had  heard  and  read,  and  render  his 
verdict  according  to  evidence  ?  object- 
ed to,  and  exception  taken  ;  held  that 
the  question,  although  inartificially  put, 
substantially  called  for  the  conscious- 
ness of  the  iuror  as  to  his  ability  to  try 
the  case  impartially,  and  therefore 
that  it  was  properly  allowed.  Lohman 
v.  People,  1  Cow.  319. 

327.  Upon  challenges  for  favor  on 
account  of  bias,  although  evidence  that 
the  juror  has  given  credit  to  written  or 
oral  statements  as  to  the  accused's 
guilt  is  competent  for  the  consideration 
of  the  triers,  the  juror  should  not  be 
set  aside,  unless  it  is  found  that  he  has 
such  a  settled  opinion  that  he  could  not 
render  a  verdict  upon  the  evidence 
alone ;  the  case  of  the  People  v.  Bodine, 
(1  Denio  281,)  commented  on  and  ex- 
plained. People  v.  Honeyman,  3  Denio 
121. 

328.  Where,  on  a  capital  trial,  the 
prisoner  challenges  a  juror  for  favor, 
and  the  solicitor  for  the  State  admits 
the  cause  assigned  to  be  true,  the  pris- 
oner is  bound  by  his  challenge,  and 
cannot  afterwards  be  allowed  to  have 
the  matter  tried  either  by  triers  or  the 
Court.  State  v.  Creasman,  10  Iredell 
395. 

329.  Upon  a  challenge  to  a  juror  for 
favor,  any  fact  or  circumstance  from 
which  bias  or  prejudice  may  justly  be 
inferred,  although  weak  in  degree, 
may  be  received  in  evidence  before  the 
triers.    People  v.  Bodine,  1  Denio  281. 


330.  Upon  the  trial  of  such  a  chal- 
lenge, it  is  erroneous  to  reject  all  evi- 
dence, except  such  as  goes  to  show  a 
fixed  and  absolute  opinion  respecting 
the  guilt  or  innocence  of  the  prisoner. 
lb. 

331.  A  fixed  opinion  of  the  guilt  or 
innocence  of  the  accused,  though  it 
may  be  essential  to  sustain  a  challenge 
for  principal  cause,  need  not  be  shown 
where  the  challenge  is  for  favor  ;  a  less 
decided  opinion  may  be  shown  and  ex- 
hibited to  the  triers,  who  must  deter- 
mine upon  its  effect,    lb. 

332.  A  juror  challenged  for  favor, 
who  is  examined  before  the  triers,  may 
be  interrogated  as  to  whether  he  ever 
thought  the  accused  guilty  ;  or  what 
impressions  statements  which  he  had 
heard  or  read  respecting  the  evidence 
had  made  upon  his  mind,     lb. 

333.  So,  it  appears,  an  opinion  im- 
perfectly formed,  or  one  founded  upon 
the  supposition  that  facts  are  as  they 
have  been  represented,  may  be  proved 
before  the  triers  upon  such  a  challenge. 
Per  Beardsley,  J.  lb. 

334.  Where  the  matter  charged 
against  one  who  is  drawn  as  a  juror  is, 
in  judgment  of  law,  a  disqualification, 
the  challenge  is  for  principal  cause, 
and  is  entered  on  the  record ;  where 
the  objection  is  not  per  se  a  disqualifi- 
cation, the  challenge  is  for  favor,  and 
is  made  on  terms.  In  the  former  case, 
where  the  facts  are  ascertained,  it  is  to 
be  determined  by  the  Court ;  in  the 
latter,  the  question  is  one  of  fact  for 
the  decision  of  the  triers.  Per  Beards- 
ley,  J.     lb. 

335.  The  grounds  of  challenge  for 
favor  are  very  various,  and  not  subject 
to  precise  definition.  The  question  is 
to  be  submitted  as  a  question  of  fact 
upon  all  the  evidence  to  the  conscience 
and  discretion  of  the  triers,  whether 
the  juror  is  competent  or  not.     lb. 

336.  Where,  upon  a  challenge  for 
favor,  the  Court  err  in  receiving  or  re- 
jecting evidence,  or  instructing  the 
triers  upon  matters  of  law,  a  bill  of  ex- 
ception lies.     lb. 

387.  The  remedy  would  be  the  same, 
if  the  Court  should  overrule  such  a 
challenge  when  properly  made,  or  re- 
fuse to  appoint  triers.  Per  Beardsley, 
J.     lb. 
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338.  The  fact  that  a  defendant  did 
not  avail  himself,  as  he  might,  of  a 
peremptory  challenge  to  exclude  a 
juror  who  was  found  qualified  and  com- 
petent upon  a  challenge  for  cause,  does 
not  prevent  him  from  taking  advantage 
of  an  error  committed  on  the  trial  of 
the  challenge  for  cause,  though  it  ap- 
pears that  his  peremptory  challenges 
were  not  exhausted  when  the  impanel- 
ling of  the  jury  was  completed  ;  he 
is  entitled  to  have  his  challenges  for 
cause  determined  according  to  law, 
and  to  make  or  withhold  his  perempto- 
ry challenges  according  to  his  pleasure. 
lb. 

339.  Where,  on  a  criminal  prosecu- 
tion, a  person  is  drawn  as  a  juror,  and 

*  challenged  to  the  favor,  and  called  as 
a  witness  in  support  of  the  challenge 
to  show  a  bias  growing  out  of  what  he 
had  heard  or  read  on  the  subject,  it  is 
competent,  on  his  cross-examination,  to 
ask  him  his  opinion  as  to  the  charac- 
ter and  extent  of  the  supposed  bias, 
and  whether  he  thinks  it  would  influ- 
ence him  after  hearing  the  evidence. 
The  People  v.  Knickerbocker,  i  Parker's 
Orim.  R.  302. 

340.  Where,  on  the  trial  of  a  chal- 
lenge to  the  favor,  incompetent  evi 
dence  is  received,  and  the  triers  find 
the  juror  indifferent,  and  he  is  then 
challenged  peremptorily,  and  it  appears 
the  accused  had  not  exhausted  all  his 
peremptory  challenges  when  the  panel 
was  completed,  the  accused  cannot 
afterwards  avail  himself  of  exceptions 
taken  to  the  admission  of  such  incom- 
petent evidence  before  the  triers,     lb 

341.  In  challenges  to  the  favor,  the 
juror  is  not  obliged  to  answer  any 
question  tending  to  fix  infamy  or  dis- 
grace on  him,  and  it  has  been  said,  in 
England,  that  he  is  not  compelled  to 
answer  whether  or  not  be  has  formed 
and  delivered  an  opinion,  because  the 
disclosure  tends  to  his  disgrace,  and, 
query,  is  or  is  not  that  still  the  law  in 
Virginia?  Sprouce  v.  Commonwealth, 
2  Virg.  Cas.  375. 

342.  But  if  the  venire  man  may  re- 
fuse to  answer  that  question,  it  is  his 
privilege,  and  not  the  Commonwealth's  ; 
and  if  he  does  not  claim  it,  but  answers 
it  on  his  voir  dire,  then  the  rights  of  the 
prisoner  are  exactly  the  same  as  if  he 


had  proved  the  same  fact  on  a  princi- 
pal challenge.    lb. 


V.  Peremptory   Challenge,   and  Chal- 
lenge to  the  Array. 

343.  It  is  not  a  sufficient  cause  of 
arrest  of  judgment,  where  two  prison- 
ers have  been  indicted  and  tried  jointly 
by  the  same  jury,  that  they  had  per- 
emptorily challenged  but  20  jurors 
between  them  ;  for,  if  they  had  wished 
the  liberty  of  challenging  20  each, 
they  should  have  availed  themselves 
of  it  at  the  bar.  The  State  v.  Monaqwa, 
Charlt.  16. 

344.  Where  two  or  more  defendants, 
jointly  indicted  for  murder,  are  tried 
together,  only  twenty  peremptory  chal- 
lenges can  be  allowed  to  all  the  ac- 
cused. The  People  v.  Thayers,  1  Par- 
ker's Crim.  R.  595. 

345.  Where  persons  are  tried  jointly 
on  an  indictment,  each  one  is  entitled 
tohis  peremptory  challenge.  Bixby  v. 
the  State,  6  Ham.  86. 

346.  In  Pennsylvania,  the  Common- 
wealth may  challenge  peremptorily  in 
cases  of  felonies  and  misdemeanor. 
Commonwealth  v.  Addis,  1  Browne  285. 

347.  Where  one  is  indicted  for  horse- 
stealing, under  the  act  of  Tennessee . 
of  1807,  he  is  entitled  to  a  peremptory 
challenge  of  35  jurors,  although  such 
privilege  belongs  to  those  on  trial  for 
life  ;  and  the  statute  provides  corporal 
punishment  for  the  first  offence,  and 
death  for  the  second.  The  State  v.  Hum- 
phteys,  1  Overt.  306. 

348.  A  juror  may  be  asked  by  the 
prisoner  whether  he  has  formed  an 
opinion,  in  order  to  a  decision  as  to  a 
peremptory  challenge.  The  State  v. 
Godfrey,  Brayt.  170. 

349.  In  case  of  an  indictment  for 
stabbing,  without  malice*  in  Kentucky, 
the  accused  has  a  right  to  challenge 
twenty  jurors  peremptorily.  Hayden 
v.  the  Commonwealth,  10  B.  Monr.  125. 

350.  The  prisoner  has  the  absolute 
right  to  challenge  any  juror  perempto- 
rily at  any  time  before  swearing  the 
juror.     Kendrick's  can,  5  Leigh.  707. 

351.  In  Virginia,  upon  an  inquiry  in 
pursuance  of  the  statute,  (1  Rev.  Code, 
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ch.  Ill,  §  16,)  whether  a  convict  re- 
ceived into  the  penitentiary  be  the 
same  person  described  in  the  record 
of  a  former  conviction,  the  accused  has 
no  right  to  challenge  peremptorily  any 
person  called  as  juror.  BurW*  case,  2 
Robinson  845. 

852.  In  North  Carolina,  an  accused 
may  challenge  thirty-five  jurors,  and 
no  more,  without  showing  cause.  The 
State  v.  Gayner,  C.  &  N.  305. 

353.  Where  incompetent  jurors  were 
put  to  the  accused,  by  the  decision  of 
the  Court,  and  were  peremptorily  chal- 
lenged by  him,  it  was  held  that  this 
was  no  ground  of  reversal ;  the  accused 
having  procured  a  jury  without  having 
exhausted  his  number  of  peremptory 
challenges.  Carroll  v.  the  State,  3 
Humph.  315. 

354.  In  Ohio,  the  statute  relating  to 
juries  (29  Ohio  Laws,  98),  giving  to 
the  prosecuting  attorney  on  the  trial 
of  an  indictment,  a  right  to  two  per- 
emptory challenges,  gives  only  two  in 
the  same  indictment,  however  many 
defendants  may  be  included  in  the  in- 
dictment. Mohan  v.  the  State,  10  Ohio 
233. 

355.  A  defendant  upon  a  trial  for  a 
clergyable  felony,  is  entitled  to  chal- 
lenge peremptorily  thirty-five  jurore. 
The  State  v.  CadweU,  1  Jones'  N.  C. 
289. 

35ft.  In  a  case  of  murder,  before  the 
jury  were  sworn,  but  after  the  panel 
was  complete  and  accepted,  the  defend- 
ant moved  for  leave  to  challenge  a 
juror  peremptorily,  he  not  having  chal- 
lenged the  number  allowed,  but  leave 
was  refused  ;  held  that  this  was  an 
error.  The  State  v.  Cameron,  2  Chandl. 
(Wis.)  112. 

357.  No  peremptory  challenges  are 
allowable  to  the  prosecution  in  crimi- 
nal cases.  The  statute  of  1847,  enti- 
tled "  an  act  to  provide  for  additional 
challenges  to  jurors/'  has  not  altered 
the  law  in  respect  to  challenges  by  the 
People  in  criminal  cases.  The  People 
v.  Henries,  1  Parker's  Crim.  R.  579. 

358.  In  a  capital  case  it  is  not 
ground  of  peremptory  challenge  of  a 
juror  that  he  has  formed,  upon  common 
report,  and  expressed  an  opinion  of  the 
guilt  of  the  prisoner,  if  the  juror  be- 
lieves that  such  opinion  would  have  no 


influence  in  the  formation  of  his  verdict, 
should  the  evidence  on  the  trial  be  dif- 
ferent from  the  report  of  the  facts. 
The  State  v.  Williams,  3  Stewart  454. 

359.  The  prisoner,  on  being  put  upon 
his  trial,  challenged  a  juror  perempto- 
rily, and  he  was  set  aside ;  the  jury, 
after  hearing  the  evidence,  not  being 
able  to  agree,  were  discharged  by  con- 
sent ;  the  prisoner  was  again  put  upon 
his  trial  at  the  same  term,  and  one  of 
the  jurors  whom  he  had  challenged 
peremptorily  at  the  former  trial,  being 
again  presented  to  him,  was  challenged 
by  him  for  cause,  and  the  cause  assign- 
ed was,  that  he  had  set  him  aside  per- 
emptorily on  the  former  trial,  and  there- 
by created  a  prejudice* on  his  mind; 
held  that  it  was  not  a  good  challenge 
for  cause.  The  State  v.  Henley y  R.  M. 
Charlton  505. 

360.  In  South  Carolina,  the  State  has 
no  right  to  challenge  peremptorily,  but 
may  challenge  for  cause,  and  the  cause 
need  not  be  shown  until  after  the  pris- 
oner has  gone  through  with  his*  chal- 
lenges. The  State  v.  Stalmaker,  2 
Brevard's  R.  1. 

361.  In  Massachusetts,  a  peremptory 
challenge  of  jurors  in  capital  cases,  must 
be  exercised,  if  at  all,  before  the  jurors 
are  interrogated  concerning  their  bias 
and  opinion.  Com.  v.  Rogers,  7  Mete. 
500. 

362.  In  Tennessee,  upon  an  indict- 
ment for  perjury,  the  accused  is  en- 
titled to  challenge  peremptorily  the  same 
number  of  jurors  as  in  other  cases  of 
a  similar  grade.  Hooper  v.  State,  5 
Yerger  422. 

363.  In  Indiana  and  Missouri,  the 
State,  in  criminal  trials,. may  challenge 
three  jurors  peremptorily.  Wiley  v.  the 
State,  4  Blackf.  458  ;  Beauchamp  v.  the 
State,  6  Blackf.  300  ;  MaUison  v.  the 
State,  6  Mo.  399. 

864.  If  a  party  challenge  a  juror 
peremptorily  when  he  is  not  obliged  to 
do  so,  he  waives  his  exception,  and 
cannot  avail  himself  on  error  of  the 
exception  thus  abandoned,  and  this 
although  he  may  exhaust  his  right  of 
peremptory  challenges.  Stewart  v. 
State,  8  Eng.  720. 

365.  In  Ohio,  the  defendant  is  en- 
titled to  only  twenty-three  peremptory 
challenges.  Martin  v.  State,  16  Ohio  364. 
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366.  B.  having  been  called  as  a 
talesman  in  the  same  cause,  and  ex- 
amined as  to  his  bias,  and  no  reason  to 
except  to  him  on  that  account  appear- 
ing, the  counsel  for  the  accused  were 
Informed  by  the  Court  that  they  could 
then  challenge  B.  peremptorily  if  they 
desired  to  do  so.  They  declined  to 
exercise  the  right  at  that  time,  as  the 
panel  was  not  then  full,  and  B.  was 
directed  to  take  his  seat  as  one  of  the 
jurors.  After  the  panel  was  full,  and 
but  six  peremptory  challenges  had  been 
made,  the  accused's  counsel  claimed 
the  privilege  to  challenge  B.  peremp- 
torily ;  held  that  in  the  absence  of  any 
reason  for  a  peremptory  challenge  then, 
which  did  not  exist  before,  when  the 
exercise  of  the  right  was  declined,  it 
was  too  late  to  challenge  B.  peremp- 
torily.    State  v.  Potter,  18  Conn.  166. 

361.  If  the  Court  erroneously  over- 
rule a  prisoner's  challenge  to  a  juror 
for  favor,  and  then  the  prisoner  per- 
emptorily challenges  the  juror,  the 
error  of  the  Court  is  not  cured  by  the 
subsequent  exclusion  of  the  juror, 
although  the  prisoner  had  not  exhaust- 
ed his  peremptory  challenges  even  to 
the  last.    Dowdy  v.  Com.,  9  Gratt.  127. 

368.  In  Kentucky,  on  an  indictment 
against  a  tavern-keeper  for  permitting 
unlawful  gaming  in  his  house,  the  Com- 
monwealth has  no  right  of  peremptory 
challenge.  .  Com.  v.  Bailey,  7  J.  J. 
Marsh.  246. 

369.  In  Kentucky,  the  right  of  peremp- 
tory challenge  of  twenty  jurors  does 
not  exist  in  penal  cases,  but  is  allowed 
in  all  other  criminal  cases.  Montee  v. 
G?m.,3J.J.  Marsh.  132. 

370.  In  Indiana,  the  right  to  chal- 
lenge eight  jurors  peremptorily  depend- 
ed on  the  statutory- provision,  which 
required  the  jury  to  be  summoned  at 
the  term  the  trial  was  to  take  place; 
and  when  that  provision  was  repealed, 
the  right  to  such  challenge  ceased. 
Cable  v.  State,  8  Blackf.  531. 

371.  In  Indiana,  according  to  the 
general  law  on  the  subject,  each  of  the 
parties  may,  under  certain  circum- 
stances, challenge  six  jurors  peremp- 
torily,   lb. 

372.  In  New  York,  the  right  of  per- 
emptory challenges  exists  where  the 
accused  may  be  punished  by  imprison- 


ment in  a  State  prison  ten  years, 
though  the  case  is  one  wherein  the 
Court  may  impose  a  shorter  period  of 
imprisonment.  Dull  v.  People,  4  Denio 
91. 

373.  Accordingly,  a  person  indicted 
for  burglary  in  the  second  degree, 
which  is  punishable  "  by  imprisonment 
in  a  State  prison  for  a  term  not  more 
than  ten  yeard,  nor  less  than  five 
years,"  has  a  right  to  peremptory  chal- 
lenges,   lb. 

374.  In  the  case  of  an  indictment, 
the  right  of  the  accused  to  challenge  a 
juror  peremptorily  remains  open  until 
the  juror  is  sworn.  Morris  v.  State,  7 
Blackf.  307. 

375.  A  peremptory  challenge  made 
by  the  accused  to  the  polls,  is  no  waiv- 
er of  his  right  to  object  to  the  want  of 
a  venire,  for  this  is  not  a  ground  of 
challenge  to  the  array.  People  v. 
McKay.  18  John.  212. 

376.  Where  two  or  more  persons, 
jointly  indicted  for  murder,  are  tried 
together,  only  twenty  peremptory  chal- 
lenges can  be  allowed  to  all  the  prison- 
ers. The  People  v.  Thayers,  1  Parker's 
Crim.  Rep.  595. 

377.  Forgery  being  a  misdemeanor 
only,  the  defendant  is  not  entitled  to 
thirty-five  peremptory  challenges,  under 
the  act  of  1777  (Rev.  S.  115,  §  85),  un- 
less the  offence  is  charged  to  be  a 
second  one.  State  v.  Morgan,  2  Dev. 
&  Batt.  848. 

378.  A  person  indicted  for  forging 
ah  "  order  for  the  payment  of  money," 
has  no  right  to  a  peremptory  challenge, 
it  being  an  offence  under  the  statute, 
punishable  Only  with  imprisonment  for 
a  term  of  years.  In  all  cases  in  which 
a  right  of  peremptory  challenge  does 
not  exist,  two  or  more  persons  may  be 
indicted  and  tried  jointly  or  separately, 
in  the  discretion  of  the  Court.  People 
v.  Howell,  4  John.  296. 

379.  Whether  two  persons  who  are 
indicted  for  a  capital  offence,  and  en- 
titled to  a  peremptory  challenge,  can 
be  tried  together,  against  their  consent, 
—Quere.     B. 

380.  A  challenge  to  the  array  will 
not  be  permitted  on  the  ground  that  in 
the  selection  of  grand  jurors,  all  per- 
sons belonging  to  a  particular  fra- 
ternity or  association  were  excluded, 
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if  those  returned  are  unexceptionable, 
and  possess  the  requisite  qualifications 
under  the  statute.  People  v.  Jewett, 
3  Wend.  314. 

381.  Under  the  code  of  Alabama,  a 
challenge  to  the  array,  or  a  plea  in 
abatement  to  the  panel,  invokes  the 
inquiry  only  whether  the  jury  has 
been  selected  in  the  mode  directed ;  and 
on  such  issue,  the  certificate  of  the 
board  is  conclusive.  State  v.  Brooks, 
9Ala.l. 

382.  This  certificate  may  be  made 
by  the  attending  officers,  or  the  clerk 
of  the  County  Court,  when  one  of  them. 
lb. 

383.  In  an  indictment,  under  the 
statute,  for  negro-stealing,  it  is  no 
cause  of  challenge  to  the  array  that  the 
sheriff  who  assisted  in  summoning  the 
original  venire,  was  one  of  the  owners 
of  the  slave  alleged  to  have  been  stolen, 
and  that  he  assisted  in  drawing  the 
jury.     Prime  v.  State,  3  Stew.  253. 

384.  In  Mississippi,  no  challenge  to 
the  array  will  be  allowed,  nor  any 
venire  facias  quashed,  except  for  cor- 
ruption in  the  officer  who  may  summon 
the  jury.  Thomas  v.  State,  5  Howard 
20. 

385.  Objections  to  the  mode  of  sum- 
moning a  grand  or  petit  jury,  should 
be  taken  by  a  challenge  of  the  array, 
or  by  motion  to  quash  the  indictment. 
Stone  v.  People,  2  Scam.  326. 

386.  It  is  good  cause  of  challenge  to 
jurors,  in  a  capital  case,  that  they  are 
not  electors  or  householders ;  but  it  is  no 
error  that  they  are  not  described  as  such 
in  the  record.  Shoemaker  v.  State,  12 
Ohio  43. 

387.  It  is  no  sufficient  ground  for  chal- 
lenge to  the  array  of  petit  jurors,  that 
the  sheriff  who  summoned  them  is  a  son 
of  the  prosecuting  attorney,  there  being 

•  no  proof  that  he  was  not  indifferent  or 
impartial.  State  v.  Cameron,  2  Chand- 
ler 172. 

888.  The  disqualification  of  a  juror, 
is  no  cause  of  challenge  to  the  panel. 
Woodsides  v.  the  State,  2  How  (Miss.) 
655. 

389.  Where  objections  are  made  to 
the  array  because  the  selection  of  the 
jurors  varied  in  unimportant  particu- 
lars from  the  laws,  they  will  not  be 
heard.    Forsyihe  v.  State,  6  Hammond 


19  ;  nor  will  they  be  heard  after  chal- 
lenge for  cause.  Com.  v.  Clerk,  2  Brown 
223. 

390.  Where  there  is  a  challenge  to 
the  array,  it  must  be  in  writing. 
The  People  v.  Doe,  1  Mann  (Mich.) 
451. 


VI.  Challenging  Petit  Jurors. 

391.  On  the  trial  of  an  indictment 
against  a  slave  for  a  capital  offence,  it 
is  good  cause  of  challenge  on  the  part 
of  the  State  to  one  called  as  a  juror, 
that  he  is  nearly  related  to  the  owner 
of  the  slave;  as  it  would  be  on  the  part 
of  the  prisoner,  that  a  juror  was  a  near 
relative  of  the  prosecutor.  State  v.  An- 
thony, 7  Iredell  234. 

392.  Where  an  accused  excepts  to  a 
juror,  for  cause,  before  he  is  sworn,  it 
is  a  matter  of  right  to  be  determined 
by  the  Court ;  where  he  excepts  after 
trial,  for  cause,  before  the  juror  was 
elected  and  sworn,  it  is  matter  within 
the  discretion  of  the  Court,  and,  in  the 
exercise  of  such  discretion,  they  will 
consider  the  whole  case,  to  see  whether 
justice  has  been  done.  Jones9  case,  1 
Leigh  598. 

393.  Where  there  are  separate  trials 
on  a  joint  indictment,  it  is  no  ground 
of  challenge  that  a  juror  was  sworn  on 
the  first  trial  and  found  a  verdict  of 
guilty,  though  it  is  sufficient  ground  to 
submit  his  indifference  to  triers.  Z7. 
States  v.  Wilson,  1  Bald.  78. 

394.  Challenges  to  petit  jurors  are 
first  made  by  the  accused,  and  subse- 
quently by  the  prosecuting  attorney. 
Jones  v.  State,  2  Blackf.  475. 

395.  Where  one  of  the  petit  jurors 
summoned  to  try  an  indictment  was  on 
the  grand  jury  that  found  the  bill;  held 
that  the  defendant  might  challenge 
him,  but  he  could  not  on  that  ground 
move  for  a  new  trial,  after  a  verdict  of 
guilty,  where  he  knew  of  the  objection 
and  omitted  to  make  it  when  the  jury 
was  impanelled.  Barton  v.  the  State,  2 
Blackf.  114. 

396.  It  is  a  sufficient  ground  of  chal- 
lenge, that  the  juror  has  conscientious 
scruples  about  finding  a  verdict  which 
may  result  in  capital  punishment.  U. 
States  v.  Wilson,  1  Bald.  78. 
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397.  It  is  a  good  ground  for  chal- 
lenge where  the  juror  does  not  stand 
indifferent,  having  made  up  his  mind, 
or  expressed  an  opinion,  with  regard 
to  the  accused's  guilt  or  innocence.  U. 
States  v.  WUson,  1  Bald.  78  ;  but  see 
Noble  v.  the  People,  Breese  29. 

398.  Where  a  juror  who  was  called 
in  a  capital  felony,  has  answered  nega- 
tively all  the  questions  propounded  him 
by  the  Georgia  statute  of  1843,  and 
been  found  competent  by  triers  who 
were  not  especially  sworn  as  triers,  but 
who  had  been  sworn  in  chief,  and  who 
was  accepted  by  the  accused,  and  sworn 
in  chief ;  and  the  Court  discovering  the 
irregularity,  to  cure  it,  causes  the  juror 
again  to  be  put  upon  the  accused,  who 
objected  on  the  ground  that  he  was  al- 
ready sworn  in  chief,  and  was  thereby 
understood  by  the  presiding  judge  to 
insist  on  the  juror's  sitting  in  the  cause; 
held  that  nothing  had  occurred  in  re- 
lation to  such  juror  to  constitute  a  good 
cause  of  challenge;  and  that  if  there 
had,  the  accused  had  waived  it.  Malone 
v.  the  State,  8  Ga.  408. 

399.  Where  two  persons  are  joined 
in  an  indictment,  and  wish  the  priviMfce 
of  each  challenging  twenty  jurors,  they 
must  claim  the  privilege  before  trial, 
and  cannottnake  the  objection  in  arrest 
of  judgment,  that  they  were  allowed 
but  twenty  peremptory  challenges 
jointly.  The  State  v.  Mbnaquas,  T.  U.  P 
Charlt  16. 

400.  To  constitute  good  ground  of 
challenge  to  a  juror,  on  the  ground  of 
precpnceived  opinion  of  the  case  formed 
by  Mm,  it  is  necessary  that  it  should 
appear  that  such  preconceived  opinion 
was  «  decided  one.  Osiander's  case,  3 
Leigh  780. 

401.  Though  neither  party  has  a  right 
of  challenge  after  a  juror  is  sworn,  it  is 
a  motion  within  the  discretion  of  the 
Court,  to  protect  the  administration  of 
justice  by  investigating,  at  any  stage 
of  the  trial,  an  objection  to  the  impar- 
tiality of  a  juror,  and  by  withdrawing 
the  case  from  the  jury  when  any  juror 
is  found  incompetent  to  sit.  U.  States 
v.  Morris,  1  Curtis'  Ct.  Ct.  28. 

402.  The  alteration  of  the  law  which 
relates  to  challenges  of  jurors,  enlarg- 
ing the  privilege  of  the  prisoner,  ap- 
plies to  the  trial  of  one  who  offends 


before  the  alteration.   Lorey.  the  State, 
4  Ala.  173. 

403.  When  any  irregularity  in  form- 
ing a  jury  is  silently  acquiesced  in  at 
the  time  by  the  prisoner,  and  especially 
when  he  partially  consents,  for  the  sake 
of  a  trial,  to  such  irregularity,  he  waives 
his  right  to  except  after  conviction, 
and  thereby  takes  a  double  chance. 
State  v.  Ward,  2  Hawks  443. 

404.  When  a  juror  has  once  been 
sworn  in  chief,  he  cannot  be  challenged 
or  set  aside  from  the  jury,  for  any  cause 
which  existed  at  the  time  of  his  being 
put  on  the  prisoner.  State  v.  Morea,  2 
Ala.  275. 

405.  When  an  opinion  is  formed  by 
a  juror  (but  never  expressed),  on  mere 
rumor,  this  is  no  cause  of  challenge,  lb. 

406.  An  opinion  formed  from  a  con- 
versation held  with  a  physician,  who  is 
not  a  witness  to  any  of  the  facts  of  the 
prosecution,  but  who,  in  the  course  of 
the  trial,  is  called  as  a  witness  to  give 
his  professional  opinion,  does  not  dis- 
qualify a  juror.   lb. 

407.  That  the  sheriff  was  not  present 
the  whole  time  during  which  the  selec- 
tion of  jurors  was  made,  is  no  ground 
to  challenge.  Com.  v.  Lippard,  6  Serg. 
395. 

408.  In  the  United  States  Court,  the 
right  of  the  defendant  to  challenge  the 
jurors  in  capital  cases,  is  limited  to 
twenty.  U.  States  v.  MagUl,  1  Wash, 
C.C.  463. 

409.  On  a  trial  for  destroying  a  ves- 
sel on  the  high  seas,  the  defendant  has 
a  right  to  challenge  thirty-five  of  the 
jurors,  the  number  of  challenges  allow- 
ed at  Common  Law  in  capital  cases. 
U.  States  v.  Jones,  1  Wash.  0.  0.  363. 

410.  It  is  no  ground  of  challenge  that 
a  juror  has  been  called  as  a  witness  for 
the  prosecution,  on  a  former  trial  of  the 
same  indictment,  to  testify  against  the  •' 
general  character  of  the  accused.  Fel- 
lows' case,  5  Green.  333. 

411.  In  Mississippi,  when  a  juror  is 
neither  a  householder  nor  a  freeholder, 
it  is  held  a  good  ground  for  a  challenge 
for  cause.  Byrd  v.  State,  1  Howard  163. 

412.  Jurors  cannot  be  challenged  in 
a  criminal  case  propter  defectum,  after 
they  have  been  sworn  to  try  the  cause. 
Ward  v.  State,  1  Humph.  253. 

413.  A  juror  must  be  sworn  and  chal- 
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lenged,  before  he  can  be  interrogated. 
King  v<  State,  5  How.  780. 

414.  The  juror  testified  that  he  had 
formed  and  expressed  an  opinion  as  to 
the  defendant's  guilt,  from  report;  but 
that  he  had  heard  no  witness;  as  he 
knew  of,  speaking  of  the  transaction; 
that  he  lived  18  miles  from  the  neigh- 
borhood of  the  defendant,  and  had  never 
been  in  the  defendant's  neighborhood 
since  the  transaction  complained  of; 
held  that  there  was  no  ground  of  chal- 
lenging. McGregg  v.  State,  4  Blackf. 
101. 

415.  The  objection  to  the  juror  must 
be  made  by  challenge  before  he  is 
sworn,  or  it  is  waived*  Gillespie  and 
others  v.  State,  8  Yerg.  501. 

416.  In  New  York,  the  act  of  April  27, 
1847,  providing  for  additional  challeng- 
es to  jurors,  and  the  provisions  of  the 
Revised  Statutes  respecting  challenges 
to  jurors,  are  in  pari  materia,  and  must 
be  construed  as  if  they  formed  parts  of 
the  same  statute,  and  were  enacted  at 
the  same  time.  President,  Directors  Sf 
Co,  Turnpike  v.  People,  9  Barb.  161. 

417.  By  force  of  the  statutes  so  con- 
strued, the  public  prosecutor  on  the 
trial  of  an  indictment,  has  a  right  to 
the  same  number  of  peremptory  chal- 
lenges that  are  allowed  to  parties  in 
civil  actions.    Cady,  J.,  dissented.    lb. 

418.  The  statute  33  Edw.  1,  with  re- 
gard to  challenges  of  jurors,  is  of  force 
in  South  Carolina,  and  the  solicitor  can 
only  challenge  for  cause.  State  v. 
Barrontine,  2  Nott  &  McCord's  R.  553. 

419.  It  is  no  ground  for  challenge  to 
a  juror  that  he  is  a  freeman,  where  one 
of  the  parties  to  a  suit  at  law  is  a  free- 
man, and  the  other  not.  Purple  v 
Horton,  13  Wend.  1. 

420;  On  a  trial  for  murder,  after  the 
jurors  impanelled  to  try  the  issue  upon 
a  plea  of  not  guilty,  had  been  sworn  to 
answer  questions  touching  their  quali- 
fications, the  Court  permitted  the  prose- 
cuting attorney  to  propound  to  each  ju- 
ror the  question,  whether  he  entertained 
such  conscientious  scruples  upon  the 
subject  of  capital  punishment  as  would 
deter  him  from  finding  a  verdict  assess- 
ing the  death  penalty  in  any  case  of 
murder  in  the  first  degree,  and  the 
Court  also  allowed  the  prisoner  to  ask 
each  juror  whether,  in    his  opinion, 


death  was  the  only  adequate  punish- 
ment for  the  commission  of  murder  in 
the  first  degree;  one  of  the  jurors  having 
answered  the  first  of  said  questions  a£ 
firmatively,  was  challenged  by  the  pros- 
ecuting attorney,  and  the  challenge 
being  sustained  by  the  Court,  the  juror 
was  discharged  from  service  before  the 
second  question  was  put.  Gross  v. 
State,  9  Carter's  R.  329. 

421.  Held  that  a  grand  juror  might 
also  be  challenged  for  that  cause.     lb. 

422.  If  the  cause  of  challenge  to  a 
juror  tend  to  his  infamy,  he  cannot  be 
examined  on  oath  respecting  it  The 
challenge  must  be  supported  by  extrin- 
sic proof.  Hudson  v.  State,  1  Blackf. 
317. 

423.  In  Pennsylvania  it  is  a  good 
cause  of  challenge  to  a  juror  by  the 
State,  in  a  capital  case,  if  he  declares 
that  he  has  conscientious  scruples  on 
the  subject  of  capital  punishment,  and 
that  he  would  not  because  he  conscien- 
tiously could  not  consent  or  agree  to  a 
verdict  of  murder  in  the  first  degree, 
death  being  the  punishment,  though 
the  evidence  required  such  a  verdict. 
Commonwealth  v.  Lesher,  17  Serg.  & 
Rawle  155. 

424.  When  the  facts  on  which  a  chal- 
lenge rests  are  doubtful,  the  proper  % 
course  is  to  submit  the  question  to 
triers  /  but  if  neither  of  the  parties  ask 
for  triers  to  settle  the  issue  of  fact,  and 
submit  their  evidence  to  the  judge,  and 
take  his  decision  thereon,  they  cannot 
afterwards  object  to  his  competency  to 
determine  that  issue.  The  production 
of  evidence  to  the  judge  without  ask- 
ing for  triers,  will  be  considered  as  the 
substitution  of  him  in  the  place  of  tri- 
ers, and  his  decision  will  be  consider- 
ed in  like  manner  as  would  the  decision 
of  triers  ;  and  therefore,  although  the 
determination  of  the  judge  should  be 
against  the  weight  of  evidence,  a  new 
trial  will  not  be  granted  for  that  cause 
when  the  defendant  is  acquitted,  in  an- 
alogy to  the  principle  that  if  on  the 
main  qnestitfn  in  a  criminal  case  the 
defendant  is  found  not  guilty,  there 
cannot  be  a  new  trial  People  v.  Ma- 
ther, 4  Wend.  229. 

425.  Where  the  defendant  waived  his 
right  to  object  to  a  juror  against  whom 
good  cause  of  challenge  existed  on  his 


Digitized  by 


Google 


492 


JURY. 


Grand  Jury  ;  their  Duty ;  Number  requisite  to  constitute  a  Grand  Jury. 


part,  it  was  held  thai  the  public  prose- 
cutor could  not  insist  upon  having  the 
juror  excluded  under  an  agreement 
that  all  should  be  regarded  as  being 
challenged  by  both  parties.    lb. 


VII.  Challenging  Grand  Jurors — Pro- 
ceedings BEFORE  THE  GfiAND  JURY,  HOW 

Conducted. 

426.  Where  a  person  is  under  a 
prosecution  for  a  Capital  offence,  about 
to  be  submitted  to  a  grand  jury,  he  may 
challenge  any  of  the  grand  jurors  for 
cause,  but  not  peremptorily.  Jones  v. 
the  State,  2  Blackf.  4*75. 

427.  A  person  charged  with  a  crime 
may  challenge  any  one  returned  on  the 
grand  jury.  Com.  v.  Clark,  2  Brown 
223. 

428.  An  objection  to  the  mode  as  to 
the  selecting  and  drawing  of  grand  ju- 
rors, must  be  made  by  way  of  chal- 
lenge, before  the  grand  jurors  are 
sworn.     BeUair  v.  State,  6  Blackf.  104. 

429.  The  law  on  this  subject,  as  laid 
down  in  Hawk.  215,  is,  that  any  one 
under  a  prosecution  for  a  crime  may, 
before  he  is  indicted,  challenge  any  one 
of  the  persons  returned  on  the  grand 
jury.     Hudson  v.  State,  1  Blackf.  817. 

430.  In  Mississippi  the  accused  has 
the  right  to  challenge  by  plea  in  abate- 
ment the  competency  of  the  grand  jury 
by  whom  he  is  indicted  Bwrney  v. 
State,  12  Smedes  &  Marsh.  68. 

431.  It  is  improper  and  illegal  to  ex- 
amine witnesses  on  behalf  of  the  ac- 
cused before  the  grand  jury.  Respubli- 
ea  v.  Shaffer,  1  Dall.  236. 

432.  In  Vermont  a  town  grand  juror 
Could  not,  before  the  act  of  1804,  com- 
plain on  his  official  oath,  of  the  breach 
of  any  law,  with  the  exception  of  the 
Sabbath  act,  or  for  the  apprehension  of 
persona  and  tools  of  counterfeiters. 
Brackett  v.  State  of  Vermont,  2  Tyler 
152. 

433.  Witnesses  called  to  give  testi- 
mony before  a  grand  jury,  should  be  so 
sworn  that  if  their  testimony  is  false, 
they  may  be  indicted  for  perjury.  State 
v.  Fassett,  16  Conn.  457. 

434.  In  the  State  of  Connecticut 
witnesses  before  a  grand  jury,  accord- 


ing to  ancient  and  uniform  practice,  are 
sworn  by  a  magistrate  in  the'  grand 
jury  room,  and  not  in  court,  and  this  is 
a  lawful  mode  of  administering  the 
oath.    lb. 

435.  It  is  the  policy  of  the  law  in  the 
furtherance  of  justice,  that  the  prelimi- 
nary inquiry  before  a  grand  jury  should 
be  carried  on  in  secret.  No  evidence 
will,  therefore,  be  allowed,  for  the  pur- 
pose of  vitiating  an  indictment,  either 
from  the  grand  jurors,  or  from  the  wit- 
nesses before  them,  or  from  any  other 
person  required  by  law  to  be  present, 
as  to  the  evidence  given  on  such  in- 
quiry,   lb. 

436.  The  party  accused,  however, 
may  be  present  while  witnesses  are 
being  examined  before  the  grand  jury. 
lb. 

437.  In  the  preliminary  examination 
before  a  grand  jury,  the  same  nicety  in 
regard  to  legal  evidence  is  not  requir- 
ed, as  in  the  trial  of  causes  before  a 
petit  jury.  It  seems,  therefore,  that 
the  admission  by  a  grand  jury  of  evi- 
dence not  strictly  legal,  would  not,  if 
shown,  be  of  course  a  sufficient  reason 
for  quashing  the  indictment,     lb. 


VIII.  Grand  Jury  ; — their  Duty — Num- 
ber REQUISITE  TO  CONSTITUTE   A   GRAND 

Jury. 

438.  In  Mississippi  it  is  the  duty  of  the 
Circuit  Courts  to  charge  the  grand  ju- 
ry when  impanelled,  in  regard  to  the 
nature  of  the  duty  which  they  are  re- 
quired to  perform,  and  the  motives 
which  should  govern  them  in  the  dis- 
charge of  their  duty  ;  but  the  charge 
so  given  is  not  to  be  placed  upon  the 
record,  nor  can  it  be  essentially  neces- 
sary that  it  should  appear  by  the  record 
that  it  was  given,  as  the  matter  charged 
does  not  constitute  a  ground  of  error. 
McQuiUen  v.  State,  8  Smedes  &  Marsh. 
595. 

439.  A  disclosure  by  a  grand  juror 
of  the  names  of  witnesses  who  testi- 
fied before  the  jury,  and  the  fact  that 
they  did  testify,  and  the  subject-matter 
about  which  they  testified,  is  not  an  of- 
fence within  the  provisions  of  the  sev- 
enteenth section  of  the  fourth  article  of 
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the  act  concerning  practice  and  pro- 
ceedings in  criminal  cases.  State  v. 
Brewer,  8  Mo.  373. 

440.  Where  it  appears  from  the  re- 
cord that  the  grand  jury  returned  a 
bill  of  indictment,  it  must  be  intended 
to  have  been  done  as  the  law  requires. 
State  v.  Lassfey,  7  Porter  526. 

441.  Where  the  record  shows  a  fore- 
man was  appointed  and  the  indictment 
was  returned  signed  by  hinr,  and  the. 
caption  stated  that  the  grand  jury  re- 
turned the  bill  into  court  by  their  fore- 
man, it  is  sufficient  evidence  that  the 
bill  was  returned  by  the  grand  jury. 
Greeson  v.  State,  5  Howard  33. 

442.  In  this  country  the  practice  has 
been  after  an  indictment  has  been 
duly  enrolled,  to  add  the  finding  it  a 
true  bill,  and  affix  to  it  the  signature  of 
tto  foreman ;  and  indictments  thus 
fAhd  are  presented  to  the  Court  in  the 
presence  of  the  jury.  State  v.  Squire, 
10  N.  Hamp.  558. 

443.  It  is  not  usual  or  necessary  to 
insert  in  the  record  of  each  case  the 
names  of  the  grand  jurors.  Turns  v. 
Com.,  6  Mete.  225. 

444.  In  Tennessee  the  record  must 
show  that  an  indictment  was  returned 
•into  court  by  the  grand  jury,  otherwise 
the  conviction  cannot  stand.  Chappel 
v.  State,  8  Verger's  R.  166. 

445.  Imprisonment  for  life  cannot  be 
inflicted  as  the  punishment  of  an  of- 
fence at  Common  Law;  and  therefore  on 
a  trial  for  such  offence,  the  intervention 
of  a  grand  jury  is  not  required  by  the 
constitution  of  Connecticut.  State  v. 
Danforth,  3  Conn.  112. 

446.  In  order  to  justify  a  grand  jury 
in  finding  a  bill,  the  testimony  before 
them  should  be  of  such  a  character  as 
that,  ex  parte  and  unexplained,  it  would 
sustain  a  conviction.  The  People  v. 
Hyler,  et  al.,  2  Parker's  Orim.  R.  570. 

447.  It  is  the  duty  of  the  grand  jury 
to  inquire  diligently  into  all  offences 
against  law  committed  in  their  several 
counties.     Ward  v.  State,  2  Mo.  120. 

448.  In  the  exercise  of  their  duties 
they  may  cause  such  persons  to  come 
before  them  to  give  evidence  as  they 
believe  most  likely  to  have  a  knowledge 
of  any  violation  of  the  law.     lb. 

449.  A  witness  summoned  to  appear 
before  the  grand  jury  and  give  evi- 


dence, and  refusing  to  tell  what  person 
or  persons  have  so  bet  on  faro,  other 
than  himself,  and  not  naming  himself, 
is  liable  to  imprisonment.    lb. 

450.  In  Georgia  grand  jurors  are 
competent  talesmen  to  try  criminal 
causes.     Rouse  v.  State,  4  Ga.  136. 

451.  It  is  within  the  power  and  duty 
of  a  grand  jury  to  present  by  indict- 
ment all  those  who  are  charged  with 
crime,  whether  such  persons  are  or  are 
not  under  arrest  and  examination  be- 
fore any  of  the  county  magistrates. 
The  People  v.  Hyler,  2  Parker's  Crim. 
R.  566. 

452.  The  form  of  a  recognizance  is  of 
no  consequence  except  as  to  the  liabil- 
ity of  the  conusors,  in  an  action  up- 
on it.  It  cannot  take  away  the  right 
of  the  grand  jury  to  inquire  freely  into 
all  offences.  The  State  v.  Jackson,  32 
Maine  40. 

453.  The  rules  of  law  require  the 
grand  jury  to  state  their  charge  with 
as  much  certainty  as  the  circumstances 
of  the  case  will  permit.  Com.  v.  Web- 
ster, 5  Cush.  295. 

454.  The  provision  contained  in  the 
seventh  article  of  Amendments  to  the 
Constitution  of  the  United  States,  pro- 
viding that,  in  all  capital  or  otherwise 
infamous  crimes,  the  accused  shall  be 
entitled  to  the  farther  safeguard  of  lib- 
erty or  life  or  character  afforded  by  a 
grand  jury,  evidently  has  reference 
only  to  proceedings  in  the  tribunals  of 
the  United  States.  State  v.  Keyes,  8 
Vt.  57. 

455.  By  the  Common  Law,  a  grand 
jury  may  consist  of  any  number  be- 
tween twelve  and  twenty-three.  Our 
statute  upon  the  subject  of  a  grand 
jury  is  only  directory  to  the  Court,  and 
does  not  declare  void  a  bill  or  present- 
ment found  by  a  grand  jury  consisting 
of  the  Common  Law  number.  State  v. 
Davis,  2  Iredell  153. 

456.  A  grand  jury  legally  constituted 
of  thirteen  members,  is  competent  to 
act,  although  it  may  be  subsequently 
reduced  by  the  absence  of  one  juror  to 
twelve  ;  and  this  is  also  the  case  not- 
withstanding the  Court,  by  statute,  has 
the  authority  to  re-constitute  the  grand 
jury  on  account  of  the  absence  or  in- 
ability to  serve,  of  all  or  any  of  the 
grand  jurors.  State  v.  Miller,  3  Ala.  343. 
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457.  In  Arkansas,  under  existing 
statutes,  it  requires  sixteen  legally- 
qualified  men  to  constitute  a  lawful 
grand  jury,  and  an  indictment  found 
by  a  less  number  is  invalid.  Stale  v. 
Hawkins,  5  Eng.  71. 

458.  Though  by  Sec.  83,  Chap.  52, 
Digest,  an  indictment  may  be  found  by 
the  concurrence  of  not  less  than  twelve 
of  the  grand  jurors,  yet  the  panel  must 
consist  of  sixteen  lawful  men.    lb. 

459.  In  Mississippi,  a  grand  jury 
composed  of  all  the  regular  venire  in 
attendance  on  the  Court,  and  two  per- 
sons summoned  by  the  bailiff,  under 
the  direction  of  the  Court,  from  the  by- 
standers, is  a  good  grand  jury.  John- 
ston  v.  State,  7  Smedes  &  Marsh.  58. 

460.  In  Tennessee,  the  act  of  1779 
and  the  act  of  1811,  are  only  directory 
as  to  the  number  beyond  which  jurors 
shall  not  be  sworn  upon  the  grand  jury, 
and  the  number  twelve,  as  heretofore, 
will  constitute  a  valid  grand  jury. 
Pybos  v.  Stale,  3  Humph.  49. 


Petit    Jury; — their   Duty — Number 
required  to  constitute  a  panel. 

461.  In  criminal  trials  the  jury  have 
a  right  to  determine  both  as  to  the  law 
and  facts  of  the  case.  The  Court  is 
bound  to  decide  the  questions  of  law, 
and  to  state  them  to  the  jury  ;  but  the 
jury  have  a  right  to  overlook  the  de- 
cision of  the  Court  upon  questions  of 
law,  especially  in  favor  of  life,  if  they 
are  fully  convinced  that  such  decision 
is  wrong.  The  decision  of  questions 
of  fact  belongs  exclusively  to  the  jury, 
though  it  is  the  right  and  sometimes 
the  duty  of  the  Court  to  comment  upon 
the  evidence  for  the  purpose  of  present- 
ing such  questions  properly  to  the  con- 
sideration of  the  jury.  The  People  v. 
Thayer*,  1  Parker's  Crim.  R.,  596. 
People  v.  Videto,  1  Parker's  Crim.  603. 

462.  The  jury  are  the  judges  of  the 
facts,  both  in  civil  and  criminal  cases, 
but  they  are  not  in  either  the  judges 
of  the  law.  They  are  bound  to  take 
the  law  as  it  is  explained  to  them  by 
the  Court.  They  may  find  a  general 
verdict,  embracing  both  the  law  and 
the  facts  ;  but  if  in  such  verdict  they 


find  the  law  contrary  to  the  instructions 
of  the  Court,  they  thereby  violate  their 
oath.  Townsend  v.  Stale,  2  Blackf. 
151. 

463.  Under  the  Constitution  and 
laws  of  the  United  States,  the  jury  are 
not  the  judges  of  the  law  in  a  criminal 
trial.  They  are  to  take  the  law  from 
the  Court,  and  apply  it  to  the  facts 
which  they  may  find  from  the  evidence, 
and  thus  form  their  general  verdict  of 
guilty  or  not  guilty.  United  States  v. 
Morris,  1  Curtis'  Ct.  Ct.  23. 

464.  In  a  case  where  there  is  a  con- 
flict of  testimony,  the  decision  as  to  its 
effect  should  be  left  to  the  jury.  Bill 
v.  the  People,  14  111.  432. 

465.  A  judge  in  a  criminal  trial 
should  not  express  an  opinion  as  to  the 
facts  of  the  case  which  may  influence 
the  jury.     lb. 

466.  A  Court  may  properly  correm 
counsel  where  they  mistake  the  evi- 
dence, or  assume  as  facts  what  is  not 
proved,     lb. 

467.  In  criminal  as  well  as  in  civil 
cases,  except  in  a  criminal  trial  for 
libel,  it  is  the  duty  of  the  Court  to  de- 
cide the  questions  of  law,  and  of  the 
jury  to  pass  upon  the  questions  of  fact. 

The  People  v.  Finnegan,  1  Parker's 
Crim.  Rep.  147. 

468.  The  credibility  of  witnesses  is 
exclusively  for  the  jury  to  consider,  and 
it  is  not  erroneous  in  the  Court  to  re- 
fuse to  charge  the  jury  how  they  ought 
to  find,  in  a  case  depending  on  the 
credibility  of  witnesses.  Woodtnv. 
the  People,  1  Parker  Crim.  Rep.  464. 

469.  It  seems  that  the  jury  are  no 
more  judges  of  the  law  in  criminal 
trials  than  in  civil.  Safford  v.  tht 
People,  1  Parker's  Crim.  R.  474. 

470  A  man  may  use  force  enough 
to  protect  his  property ;  whether  he  has 
used  more  than  that  is  matter  to  be 
settled  by  the  jury.  State  v.  Clements, 
32  Maine  279. 

471.  On  criminal  trials,  the  jury  are 
the  judges  of  both  the  law  and  the  fact, 
State  v.  Snow,  18  Maine  346. 

472.  As  the  jury  may  find  the  gen- 
eral verdict,  they  are  judges  both  of 
law  and  fact,  and  may,  if  they  think 
proper  to  do  so,  disregard  the  opinion 
of  the  Court  upon  the  law.  State  v. 
Jones,  5  Ala.  666. 
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473.  In  Ohio,  the  right  of  a  jury  to 
judge  of  the  law  in  a  criminal  case,  is 
not  absolute,  but  is  to  be  exercised 
agreeably  to  the  6th  Sec,  Art.  IV.  of  the 
Constitution,  under  the  direction  of  the 
court  Montgomery  v.  State,  11  Ohio 
424. 

474.  It  is  the  province  of  the  Court, 
and  not  of  the  jury,  to  determine  wheth- 
er a  confession  is  made  with  that  degree 
of  freedom  which  is  necessary  to  make 
it  admissible  evidence.  Horton  v.  State, 
2  Mo.  135. 

475.  In  a  case  of  larceny,  the  jury 
have  a  right  to  determine  the  law  as 
well  as  the  facts  of  the  case.  Warren 
v.  State,  4Blackf.  150. 

476.  An  alien  is  not  entitled  to  a  jury 
de  medietate  linguae  in  North  Carolina. 
State  v.  Antonio,  4  Hawks'  R.  200. 

477.  The  act  of  1846,  requiring  the 
jury  in  certain  cases  to  assess  the 
amount  of  punishment  to  be  inflicted, 
is  not  an  ex  post  facto  law  in  reference 
to  offences  for  which  there  were  prose- 
cutions pending  at  the  period  of  its  en 
actment.    Half  v.  Slate,  2  Texas  363. 

478.  The  intent  with  which  a  child 
under  twelve  years  of  age  is  forcibly 
taken  from  its  parent,  is  a  fact  to  be 
inferred  from  the  evidence,  and  falls 
within  the  exclusive  province  of  the 
jury.     Oliver  v.  State,  17  Ala.  588. 

479.  There  is  no  doubt  the  jury  are 
judges  of  the  law  as  well  as  the  fact ; 
that  is  the  true  principle  of  Common 
Law,  and  is  peculiarly  applicable  to  a 
free  government,  where  it  is  unques- 
tionably both  wise  and  fit  that  the 
people  should  retain  in  their  own  hands 
as  much  of  the  administration  of  justice 
as  is  consistent  witli  the  regular  and 
orderly  dispensation  of  it,  and  security 
of  persons  and  property  ;  this  power 
the  people  exercise  in  criminal  cases 
in  the  persons  of  jurors,  selected  from 
amongst  themselves  from  time  to  time, 
as  occasion  may  require ;  and  while  the 
power  thus  retained  by  them  furnishes 
the  most  effectual  security  against  the 
possible  exercise  of  arbitrary  power  by 
the  judges,  it  affords  the  best  protec- 
tion to  innocence.  State  v.  Crotean,  23 
Vt.  14. 

480.  The  right  as  well  as  the  power 
of  juries  in  criminal  trials  to  resolve 
both  the  law  and  the  facts  by  their 


general  verdict,  was  a  favorite  doctrine 
of  the  early  jurists  and  statesmen 
throughout  the  United  States,  and  con- 
tinued such  (as  will  be  shown  here- 
after) until  the  contrary  doctrine  was 
broached  by  Mr.  Justice  Story,  in  1835, 
in  the  case  of  the  United  States  v.  Bat- 
tiste,  2  Sunn.  240  ;  since  which  time 
the  lead  of  Judge  Story  has  been  fol- 
lowed by  the  Supreme  Court  of  Massa- 
chusetts, in  the  case  of  the  Common- 
wealth v.  Porter,  Met.  10  263,  and  per- 
haps by  judges  and  elementary  writers 
in  some  of  the  other  States.     lb. 

481.  The  power  of  juries  to  decide  the 
law  as  well  as  the  fact  involved  in  the 
issue  of  not  guilty,  and  without  legal 
responsibility  to  any  other  tribunal  for 
their  decision,  is  universally  conceded. 
lb. 

482.  The  jury  in  a  criminal  trial 
have  the  legal  right  to  decide  the  law 
as  well  as  the  fact  involved  in  the  issue, 
but  this  does  not  give  them  the  right, 
by  a  wanton  disregard  of  the  law,  to 
decide  arbitrarily  ;  they  are  as  much 
bound  to  exercise  their  best  judgment 
and  discretion  in  determining  the  law 
as  a  court  is,  and  they  are  held  by  an 
equally  strong  obligation  to  do  so  ; 
the  oath  which  is  administered  to  them 
"  that  they  will  truly  try  and  true  de- 
liverance make  between  the  State  and 
the  prisoner  at  the  bar,  according  to 
the  evidence  given  them  in  court,  and 
the  laws  of  the  Slate,"  embraces  the 
Whole  matter  in  issue,  and  binds  them 
equally  with  the  judges,  to  perform 
their  duty  faithfully  and  conscientious- 
ly,   lb. 

483.  The  idea  that  in  criminal  cases 
the  jury  are  the  judges  of  the  law,  as 
well  as  of  the  facts,  is  erroneous,  and 
is  not  founded  upon  principle  or  sup- 
ported by  authority.  Carpenter  v. 
People,  8  Barb.  603. 

484.  As  to  how  far  the  jury  in  criminal 
cases  are  judges  of  the  law  as  well  as 
of  the /acts,  vide  People  v.  Pine,  2  Barb. 
566. 

485.  In  Iowa,  the  statute  makes  it 
the  exclusive  province  of  the  jury  to 
decide  questions  of  fact,  and  these 
questions  they  are  to  determine  from 
their  own  view  and  judgment  of  the 
testimony  submitted  to  their  consid- 
eration.   Franks  v.  State,  1  Greene  541. 
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486.  In  Iowa,  where  there  is  any 
latitude  given  as  to  the  amount  of  fine 
or  time  of  imprisonment,  it  is  the  ex- 
clusive province  of  the  jury  to  fix  the 
amount  of  the  fine,  and  of  the  judge  to 
fix  the  time  of  imprisonment.  Cook  v. 
United  States,  1  Greene  56. 

487.  It  is  the  peculiar  and  exclusive 
province  of  a  jury,  to  weigh  the  evi- 
dence ;  and  it  is  their  duty  to  find  the 
facts,  alone,  from  the  evidence,  and  to 
look  for  them  to  no  other  quarter  what- 
ever ;  for  the  law,  it  is  their  duty  to 
look  to  the  Court.  Neh  v.  State,  2 
Texas  280. 

488.  In  a  criminal  case,  the  jury  are 
not  authorized  to  give  the  slightest 
weight  to  any  admission  or  statements 
of  counsel  as  to  the  facts.     lb. 

489.  Although  the  jury  have  the 
power,  and  it  is  their  duty  to  decide 
all  points  of  law  which  are  involved  in 
the  general  question  of  the  guilt  or 
innocence  of  the  prisoner,  yet  when 
questions  of  law  arise  in  the  arraign- 
ment of  the  prisoner,  or  in  the  progress 
of  the  trial,  in  relation  to  the  admissi- 
bility of  evidence,  they  must  be  decided 
by  the  Court,  and  may  not  afterwards 
be  reviewed  by  the  jury.  Common- 
wealth  v.  Knapp,  10  Pick.  477. 

490.  In  Tennessee,  where  the  pan- 
nel  of  jurors,  out  of  which  a  grand 
jury  was  selected,  did  not  contain  the 
number  required  by  law,  it  was  held 
that  this  was  not  sufficient  to  arrest  the 
judgment.  Lowranct  v.  State,  4  Yerger 
145. 

491.  In  Georgia,  the  owner  of  a 
slave  chargfed  with  a  capital  offence, 
when  acting  as  the  counsel  of  his  slave 
on  the  trial,  can  waive  the  number  of 
jurors  required  by  the  statute,  and  con- 
sent to  take  the  first  twelve  on  the 
jury  list.     Alfred  v.  State,  6  Ga.  483. 


X.  Instructing  and  Charging  the  Jury 
in  Cases  of  Murder,  and  other  Cases. 

492.  It  is  error  in  the  Circuit  Court 
to  instruct  the  jury,  in  a  prosecution  for 
murder,  that  "  if  the  prisoner  and  the 
deceased  engaged  in  a  fight,  neither 
having  a  deadly  weapon  to  be  used  in 
the  conflict,  but  in  the  progress  of  the 


combat  the  prisoner's  reason  being  tem- 
porarily dethroned,  and  acting  upon 
the  passion  thus  aroused,  he  slew  the 
deceased,  the  killing  would  be  but 
manslaughter  ;  from  such  language  as 
this  the  jury  may  infer  that  no  sudden 
heat  short  of  the  dethronement  of  reason 
will  mitigate  the  killing  to  manslaugh- 
ter, and  thus  be  misled.  Haih  v.  State, 
1  Swan  248. 

493.  Where,  on  the  trial  of  an  in- 
dictment for  murder,  there  was  evidence 
that  a  murder  had  been  committed,  and 
that  the  house  in  which  the  dead  body 
was,  had  been  subsequently  set  on  fire, 
under  such  circumstances  as  to  raise  a 
suspicion  that  the  same  was  committed 
by  the  perpetrator  of  the  murder  to 
conceal  that  offence,  and  the  evidence 
left  it  doubtful  whether  the  prisoner 
was  in  the  vicinity  of  the  house  when 
the  fire  was  set,  and  the  Court  charged 
the  jury  that  if  the  prisoner  might 
have  been  at  the  scene  of  the  fire,  "  the 
onus  was  cast  upon  her  to  get  rid  of 
the  suspicion  which  thus  attached  to 
her,"  and  that  she  was  bound  to  show- 
where  she  was  at  the  time  of  the  fire ; 
held  erroneous.  People  v.  Bodine,  1 
Denio  282. 

494.  In  North  Carolina,  where  the 
defence  of  a  person  indicted  for  mur- 
der, as  disclosed  by  his  witnesses,  con- 
sists of  a  justification,  and  the  judge 
in  his  charge  takes  it  for  granted  that 
the  homicide  was,  committed  by  him,  he 
does  not  thereby  violate  the  act  of 
1796  (Rev.  S.  452),  forbidding  the  ex- 
pression of  his  opinion  as  to  the  weight 
of  evidence  ;  because  the  justification 
necessarily  admits  the  homicide,  and 
its  validity  cannot  be  examined  except 
upon  the  supposition  that  it  was  com- 
mitted by  him  who  seeks  to  justify  it. 
State  v.  Miller,  1  Dev.  &  Batt.  500. 

495.  Instructions  that  the  fact  of 
selling  spirituous  liquor,  in  any  quan- 
tity, to  be  drunk  in  the  seller's  house, 
is  evidence  that  he  kept  a  tippling- 
house,  are  too  broad,  tending  to  mis- 
lead the  jury,  and  cannot  be  sustained. 
Hinton  v.  Com.,  7  Dana  215. 

496.  Where  a  prisoner  is  on  trial  for 
receiving  stolen  goods,  and  a  charge  is 
made  that  the  discovery  of  the  goods, 
proved  to  be  stolen,  in  possession  of 
the  defendant  shortly  after  they  were 
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missed,  and  his  denial  that  he  had 
them,  is  presumptive  evidence  that  be 
received  them  knowing  them  to  be 
stolen  ;  held  that  such  charge  is  erro- 
neous, for  the  reason  that  the  charge 
is  upon  the  weight  of  testimony,  and 
the  presumption  would  rather  be  that 
the  defendant  has  stolen  the  goods. 
Sartoriusv.  State,  24  Miss.  602. 

497.  The  Court  may  refuse  to  give 
abstract  propositions  of  law  that  are  not 
relevant  to  the  case  on  trial,  in  instruc- 
tions to  the  jury,  even  though  such 
propositions  be  proper  and  legal.  Mc- 
Daniel  v.  State,  8  Smedes  &  Marsh. 
101. 

498.  Where  the  Court  is  asked  to 
give  instructions  which  are  so  drawn, 
either  from  carelessness  or  design, 
that  they  will  be  more  likely  to  mislead 
than  instruct  a  jury,  although,  after 
careful  study  and  investigation,  a  cor- 
rect principal  of  law  may  be  extracted 
from  them,  it  is  held  the  duty  of  the 
Court  to  refuse  such  instructions.  Bax- 
ter v.  People,  3  Oilman  368. 

499.  A  court  is  not  compelled  to 
give  mere  abstract  legal  propositions, 
not  relevant  to  the  evidence,  as  in- 
structions to  the  jury;  but  a  judgment 
will  be  reversed  on  the  ground  of  the 
giving  of  such  instructions.  Corbin  v. 
Shearer,  3  Gilman  482  ;  Pate  v.  People, 
3  Gilman  644. 

•  500.  It  is  error  to  instruct  the  jury, 
that  they  are  the  judges  of  the  law  and 
the  evidence ;  the  jury  are  to  decide 
according  to  the  evidence  as  they  re- 
ceive it  from  the  witness,  and  the  law 
as  delivered  to  them  by  the  Court. 
Hardy. v.  State,  7  Mo.  601 

501.  It  is  the  right  and  duty  of  ^ 
judge  presiding  in  a  criminal  trial,  to 
instruct  the  jury  as  to  the  law  when 
he  thinks  it  proper  to  do  so,  and  there 
is  no  law  prescribing  any  particular 
time  when  the  instructions  shall  be 
given.  Gitaltier's  case,  9  Leigh  678  ; 
Blunt's  case,  4  Leigh  689. 

502.  Where  a  judge  charged  a  jury 
in  respect  to  matters  of  fact  in  a  crim- 
inal case,  it  is  held  to  be  a  breach  of 
the  defendant's  constitutional  rights, 
and  a  judgment  rendered  against  him 
will  be  erroneous.  Claxton  v.  State,  2 
Humph.  181. 

503.  Where  a  Court  charged  a  jury, 

32 


that  if  they  should  find  a  special  ver- 
dict which  presented  the  testimony  of 
one  of  the  witnesses  as  the  facts  of  the 
case,  he  should  declare  it  a  case  of 
manslaughter ;  held  that  this  charge 
amounted  to  but  a  conclusion  of  law 
upon  a  supposed  state  of  facts,  and 
was  not  a  breach  of-  the  constitutional 
rights  of  the  defendants.     lb. 

504.  Where  there  is  any  evidence 
having  a  tendency  to  establish  a  cer- 
tain fact,  the  jury  are  to  judge  of  its 
strength  and  sufficiency,  and  it  is  er- 
roneous to  instruct  the  jury,  under  such 
circumstances,  that  there  is  no  evi- 
dence to  establish  such  fact.  Whitney 
v.  State,  8  Mo.  165. 

505.  The  refusal  of  an  instruction  to 
the  jury  where  the  evidence  does  not 
appear,  will  be  presumed  correct.  State 
v.  Beachno,  8  Blackf.  246. 

506.  After  an  oral  instruction  has 
been  given  to  the  jury  without  objec- 
tion, and  the  jury  have  retired  to  con- 
sider of  their  verdict,  the  Court  is  not 
bound,  on  the  motion  of  the  accused, 
to  recall  the  jury  in  order  that  the  in- 
struction may  be  reduced  to  writing, 
or  to  send  them  a  written  instruction. 
Booth  v.  Com.,  4  Gratt.  525. 

507.  It  is  right  and  proper  for  the 
judge  to  modify  all  instructions  of  the 
jury  requested  by  counsel,  either  in 
civil  or  criminal  cases,  in  accordance 
with  his  own  views  of  the  law.  Cic- 
ely v.  State,  13  Smedes  &  Marsh.  202. 

508.  It  is  not  necessary  that  the 
Court  charge  the  jury  as  to  a  principle 
of  law,  however  sound,  which  does  not 
grow  out  of  the  case  ;  nor  is  it  neces- 
sary to  give  in  charge,  a  request  in  its 
own  precise  words,  if  the  request  be 
clearly  and  substantially  stated  to  the 
jury;  nor  is  it  necessary  to  be  given 
in  direct  response  to  the  request ;  nor 
is  the  Court  compelled  to  give  in  charge 
a  mixed  proposition,  though  each  part 
may  be  true,  if  any  part  be  irrelevant : 
nor  is  it  the  duty  of  the  Court  to  read 
a  request  distinctly  to  the  jury  and  tell 
them  it  is  law.  Long  v.  State,  12  Ga. 
293. 

509.  Where  a  charge,  as  asked,  re- 
quires a  qualification  or  explanation  to 
prevent  it  from  misleading  the  jury,  it 
may  be  refused.  Swallow  v.  State,  22 
Ala.  20. 
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510.  Where  the  charge  of  the  Court 
asserts  a  correct  proposition  of  law  in 
favor  of  the  defendant,  he  has  no  rea- 
son to  complain  on  error  that  it  did  not 
go  far  enough,  and  announce  to  the 
jury  the  full  extent  of  his  rights  ;  it 
was  his  duty  to  have  called  for  a  more 
complete  charge  upon  the  point.  Dow 
v.  State,  22  Ala.  23. 

511.  A  charge  will  be  erroneous 
when  it  withdraws  from  the  jury  any 
evidence  tending  to  establish  the  plain- 
tiffs case  or  defence.  Holmes  v.  State, 
23  Ala.  17. 

512.  Though  the  judge  may  correct- 
ly state  the  law  in  his  general  charge 
to  the  jury,  yet,  when  in  a  subsequent 
specific  charge  he  puts  the  case  upon 
the  existence  of  facts  on  which ,  alone 
it  may  not  properly  be  made  to  turn, 
the  effect  of  which  is  to  withdraw 
from  them  the  consideration  of  other 
facts  which  may  disprove  or  materially 
qualify  those  on  which  the  charge  is 
predicated,  injury  will  be  presumed 
from  the  error.    lb. 

513.  Charges  given  or  withheld  by 
the  courts  in  prosecutions  for  crimes, 
or  misdemeanorsf  do  not  neces&arily 
constitute  a  part  of  the  record ;  hence 
they  will  not  be  noticed  by  the  Court, 
unless  they  are  placed  there  by  means 
of  a  bill  of  exceptions.  Preston  v. 
State,*  2&  Miss.  383. 

514.  The  Court  is  not  compelled  to 
charge  on  abstract  questions  of  law, 
or  to  state  legal  principles  to  a  jury, 
however  true  they  may  be,  where  they 
are  not  applicable  to  the  evidence  be- 
fore the  jury.  lb. 

515.  A  few  plain  propositions,  includ- 
ing the  law  upon  the  facts  of  the  case, 
are  greatly  to  be  preferred  in  every 
case,  to  a  long  detail  of  instructions, 
running  into  each  other,  and  involved 
in  intricacies,  requiring  as  much  eluci- 
dation as  the  facts  of  the  case  them- 
selves.    State  v.  Mix,  15  Mo.  153. 

516.  A  few  short,  pithy,  and  senten- 
tious instructions,  embracing  the  law 
of  the  case,  will  always  be  better  un- 
derstood, and  have  more  effect  upon  the 
triers1  of  the  fact,  than  a  long  detail 
of  instructions,  loaded,  with  words 
tending  to  confuse  rather  than  lead  the 
jury  to  a  proper  conclusion. '  State  v. 
Floyd,  15  Ho.  349. 


517.  The  defendant  being  indicted 
for  betting  at  a  game  of  cards  called 
pocre,  and  on  the  trial,  it  having  been 
proven  that  he  bet  at  a  game  called 
draw  pocre,  and  there  being  much  evi- 
dence conducing  to  show,  on  the  one 
hand,  that  draw  pocre  was  but  a  spe- 
cies of  pocre,  with  some  variety  as  to 
the  rules  of  the  game,  and  on  the  other, 
that  it  was  an  entirely  different  game, 
the  Court  properly  told  the  jury  that,  as 
it  appeared  from  the  evidence  there  is  a 
variety  of  games  of  the  same  kind,  with 
some  other  name  to  distinguish  each, 
if  they  thought  the  games  were  of  the 
same  class,  they  could  find  the  defend- 
ant guilty,  but  if  entirely  different,  not 
guilty.  The  players  might  change  the 
rules  of  a  game,  without  changing  the 
name;  but  if,  in  common  acceptation, 
the  game  played  is  draw  pocre,  and  it 
is  used  to  distinguish  an  entirely  dif- 
ferent game  from  pocre,  they  ought  to 
acquit.  Barkman  v.  State,  8  Eng.  Rep. 
705. 

518.  This  w£s  a  legitimate  place  for 
the  application  of  the  rule  of  construc- 
tion, given  by  the  13th  section  of  the 
gaming  act,  as  to  the  change  in  'the 
name  of  games,  or  the  invention  of  new 
games  or  devices.  lb. 

519.  But  the  Court  suggests,  that  by 
inserting  several  counts  in  an  indict- 
ment, varying  the  charge  in  each,  this 
difficulty  as  to  the  name  of  the  game* 
and  perhaps  any  doubt  or  uncertainty 
as  to  the  names  of  the  persons  by 
whom  it  was  played,  might  be  obviated, 
lb. 

520.  Where  the  Court  refused  to 
give  to  the  jury  an  instruction  asked  by 
defendant's  counsel  before  argument, 
But  afterwards  gave  the  same  instruc- 
tion of  its  own  motion,  on  motion  for 
new  trial,  the  defendant  could  not  be 
considered  as  prejudiced  by  the  refusal 
of  the  judge  to  give  the  instruction 
when  asked  by  the  counsel.  lb. 

521.  Where  a  judge  is  requested  by 
a  party  to  reduce  to  writing  an  instruc- 
tion given  by  him  to  the  jury,  of  his 
own  motion,  it  is  a  sufficient  compli- 
ance with  the  12th  rule  of  practice  for 
him  to  dictate  it,  aud  for  the  attorney 
to  reduce  it  to  writing.  It  is  not  ne- 
cessary for  the  judge  to  do  it  with  his 
own  hands.  lb. 
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522.  This  rule  of  practice,  whilst  in 
force,  should  be  observed,  but  it  is  di- 
rectory, like  similar  statutory  rules, 
and  in  its  enforcement  some  discretion 
is  necessarily  entrusted  to  the  Court,  lb. 

623.  Where  the  Court  charged  the 
jury,  that  if  they  found  the  deceased  in 
her  dying  declarations  made  contra- 
dictory statements,  that  they  were  not 
to  be  governed  by  the  rules  of  evi- 
dence in  relation  to  contradictory  state- 
ments made  by  a  witness  in  a  court  of 
justice  ;  held  that  this  charge  was 
clearly  erroneous.  McPherson  v.  Stale, 
9  Yerg.  279. 

524.  The  Court  will  not  instruct  the 
jury  at  the  request  of  the  prisoner,  in 
regard  to  the  nature  of  the  evidence 
proper  to  be  received  by  them.  9  Pick. 
495. 

525.  The  Court  instructed  the  jury 
that  they  were  the  judges  of  the  law 
and  the  facts,  but  that  it  was  their  duty 
to  believe  the  law  to  be  as  laid  down 
by  the  Court ;  held  that  the  instruction 
was  right.  Carter  v.  State,  2  Carter's 
E.  617. 

526.  It  is  error  in  the  Court  to  charge 
the  jury,  that  the  evidence  of  an  ac- 
complice is  corroborated  by  the  testi- 
mony of  another  witness,  whether  it  be 
corroborated  or  not  beiug  a  question 
for  the  jury.  Nolan  v.  State,  19  Ohio 
181. 

527.  A  judge  is  never  bound  to  in- 
struct a  jury  upon  an  abstract  proposi- 
tion ;  his  duty  is  to  lay  down  the  law 
to  them  as  applicable  to  the  evidence 
introduced.  State  v.  Rash.  12  Iredell 
382. 

528.  It  is  not  error  in  the  judge  to 
tell  the  jury,  that  if  the  witness  is  cred- 
ible, it  is  their  duty  to  believe  him, 
when  he  adds  at  the  same  time,  "  yet 
it  is  possible  the  witness  may  be  mis- 
taken, or  perjured."  lb. 

629.  It  is  not  error  in  a  judge  to  in- 
struct the  jury  that  "  all  the  circum- 
stances for  and  against  the  prisoner 
which  were  proved  beyond  a  reason- 
able doubt,  must  be  taken  altogether 
and  not  separately."    lb. 

530.  Where,  on  a  criminal  trial  for 
carrying  deadly  weapons,  the  prosecu- 
tor swore  positively,  that  the  defend- 
ant had  carried  deadlv  weapons,  and 
that  he  saw  them  during  the  quarrel 


between  himself  and  the  defendant, 
and  another  witness  examined  for  the 
defendant  stated  he  was  present  at 
the  quarrel — saw  no  pistol — looked  at- 
tentively, and  closely,  to  see  if  he 
could  see  anything  of  the  sort,  and  must 
have  seen  it  if  defendant  had  it  about 
his  person  at  that  time  ;  upon  this 
state  of  facts,  the  Court  was  requested 
to  charge  the  jury,  that  if  the  prose- 
cutor had  sworn  falsely  in  any  one 
particular  connected  with  the  trans- 
action, they  must  discredit  him  wholly, 
and  the  other  witness  was  not  to  be 
considered  a  mere  negative  witness, 
&c,  but  was  to  be  regarded  as  a  posi- 
tive witness,  and  to  be  credited  accord- 
ing to  his  means  of  observation,  &c, 
the  Court  refused  to  instruct  the  jury 
as  requested  ;  and  it  was  held  very 
properly  so  refused.  Fitzgerald  v.  the 
State.  12  Ga.  213. 

531.  In  a  criminal  case,  the  Court, 
when  requested,  should  instruct  the 
jury,  that,  if  they  entertain  any  reason- 
able doubt  of  the  prisoners  being  guilty 
of  the  offence  with  which  he  stands 
charged,  they  should  acquit  the  pris- 
oner ;  still,  where  fee  Court  refuses  to 
give  such  instructions,  it  will  not  be 
ground  to  reverse  the  judgment,  if  the 
instructions  that  were  given  present 
the  whole  case  fairly  before  the  jury. 
Gardner  v.  State,  14  Mo.  97. 

532.  Where  a  prisoner  is  arraigned 
on  a  charge  for  an  offence,  it  is  neces- 
sary to  charge  the  jury  according  to 
the  law  as  it  existed  at  the  time  the 
offence  was  committed.  Ewing's  case, 
5  Gratt.  701. 

533.  It  is  not  the  privilege  of  a 
judge  in  all  cases,  but  his  duty,  when 
called  on,  to  state  what  the  law  is  to 
the  jury,  without  regard  to  what  bad 
or  had  not  been  read  to  them  as  the 
law,  by  the  counsel  on  either  side.  Nels 
v.  the  State,  2  Texas  280. 

534.  A  charge  to  the  jury  in  9  crimi- 
nal case,  "  that  if  any  one  or  jnore  of 
their  number  differed  from  the  majority 
of  the  panel  as  to  the  guilt  or  innocence 
of  the  defendant,  they  might  properly 
waive  their  convictions  and  agree  with 
the  majority,  but  were  not  bound  to  do 
so,  is  calculated  to  mislead  the  jury, 
and  is  therefore  erroneous.  Swallow 
v.  the  State,  20  Ala.  30. 
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535.  Where  an  indictment  claims  a 
conviction  upon  a  statute,  the  Court 
cannot  be  required  to  instruct  the  jury 
whether  it  could  be  sustained  at  the 
Common  Law.  State  v.  Hart,  34  Maine 
36. 

536.  The  Court  in  his  charge  does 
not  violate  the  provisions  of  the  act  of 
21st  February,  1850,  which  prohibits 
the  judges  of  the  Superior  Courts  of 
this  State  to  express  or  intimate  their 
opinions,  as  to  what  has  or  has  not 
been  proved,  or  as  to  the  guilt  of  the 
accused,  by  explaining  the  nature  of 
direct  and  circumstantial  evidence. 
Bullock  v.  State,  10  Ga.  46. 

537.  The  jury,  in  a  criminal  cafce,  are 
not  the  constituted  judges  of  the  law, 
and  consequently  have  not  the  legal 
right  to  disregard  the  instructions  of 
ihe  Court.  A  charge  which  assumes 
the  contrary  principle  is  properly  re- 
fused.    Batre  v.  State,  18  Ala.  119. 

538.  The  power  of  the  Circuit  Court 
to  assess  and  declare  the  punishment 
in  criminal  cases,  is  merely  contingent, 
and  only  to  be  exercised  in  cases  of  a 
failure  of  duty,  or  disagreement  of  the 
jury  ;  it  is  erroneous,  therefore,  to  in- 
struct the  jury  that  they  "have  the 
right  and  authority  to  return  a  general 
verdict  of  guilty  without  assessing  any 
punishment.''  See  E.  S.,  1835,  493, 
title,  "Practice  and  Proceedings  in 
Criminal  Cases,"  art  7,  §  4.     Foote  v. 

the  State,  7  Mo.  502. 

539.  In  a  criminal  case,  where  the 
charge  requested  may  have  been  en- 
tirely immaterial,  and  its  propriety  is 
not  shown  by  the  evidence  disclosed, 
it  will  be  presumed  to  have  been  prop- 
erly refused  ;  in  such  cases  error  must 
be  affirmatively  shown,  and  it  must  not 
be  presumed.  The  State  v.  Schuessler, 
3  Ala.  419. 

540.  Where  the  Court  instructed  the 
jury  on  the  trial  of  an  indictment,  that 
if  the  defendant  has  omitted  to  avail 
himself  of  evidence  within  his  reach, 
by  which  he  might  have  repelled  that 
which  was  offered  to  his  prejudice,  his 
omission  to  do  so  supplies  a  strong 
presumption  that  the  charge  is  well 
founded  ;  held  to  be  an  erroneous 
charge.  Doty  v.  the  State,  7  Blackf. 
427. 

541.  The  Circuit  judge  in  criminal 


trials,  is  not  bound  to  give  or  refuse 
the  instructions  in  the  precise  terms 
asked  by  counsel  on  either  side;  he 
may  modify  the  charges  asked  on  both 
sides,  so  as  to  make  them  conformable 
to  his  own  views  of  the  law.  Bole*  v. 
the  State,  9  Smedes  &  Marsh.  284. 

542.  Where  the  Court  by  its  instruc- 
tion, intended  to  charge  the  jury,  that 
the  same  weight  and  force  was  to  be 
given  to  T.'s  statement,  as  if  T.  himself 
had  been  a  witness  in  the  Court ;  held 
that  it  was  erroneous  so  td  charge. 
Lambeth  v.  the  State,  23  Miss.  322. 

543.  It  is  the  safer  course,  and  one 
which,  in  criminal  trials,  the  Circuit 
Court  ought  to  adopt,  to  give  the  in- 
structions asked  by  the  accused,  pro- 
vided the  Court  believes  them  to  be  the 
law,  and  if  any  explanations  are  need- 
ed, in  the  opinion  of  the  Court,  they  can 
be  afterwards  given.    lb. 

544.  Where  a  jury  impanelled  to 
try  whether  a  person  indicted  for  mur- 
der was  then  insane,  were  charged  by 
the  Court,  that  they  were  to  determine 
"  whether  the  prisoner  knew  right 
from  wrong,  and  if  he  did,  then  he  was 
to  be  considered  sane  ;"  held  that  the 
charge  was  erroneous.  Freeman  v. 
People,  4  Denio  9. 

545.  And  the  jury  having  found  that 
the  prisoner  was  "  sufficiently  sane  in 
mind  and  memory  to  distinguish  be- 
tween right  and  wrong  ;"  held  that 
the  verdict  was  defective.     lb. 

546.  It  is  not  the  duty  of  the  Court 
to  select  each  fact  constituting  an 
offence,  and  to  instruct  the  jury  if  they 
have  a  reasonable  doubt  of  that  fact 
they  must  acquit ;  all  that  is  requisite 
is  to  instruct  generally,  that  they  must 
acquit,  if  on  the  whole  case  they  have 
a  reasonable  doubt  of  his  guilt.  State 
v.  Dunn,  18  Mo.  (3  Bennett)  419. 

547.  Except  the  Court  is  requested 
by  the  prosecuting  attorney,  and  the 
defendant,  so  to  do,  it  will  be  error  for 
them  to  comment  on  the  evidence  in  a 
criminal  case.     lb. 

548.  It  is  for  the  jury  to  determine 
whether  there  has  been  an  intentional, 
wanton,  and  indecent  exposure  of  the 
person  of  the  accused,  at  such  a  time 
and  place,  and  in  such  a  manner,  as  to 
offend  against  public  decency;  and  a 
charge  which  withdraws  that  question 
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from  the  consideration  of  the  jury  as  a 
question  of  fact,  is  erroneous.  Miller 
v.  People,  5  Barb.  203. 

549.  An  omission  on  the  part  of  a 
judge  to  instruct  the  jury  on  a  particu- 
lar point,  if  no  instruction  be  asked 
from  him  en  that  point,  is  not  error. 
State  v.  ONeal,  7  Iredell  251. 

550.  Where,  in  a  case  of  larceny,  the 
Court  instructs  the  jury,  that  it  must 
be  proved  that  the  original  taking  was 
felonious  ;  but  that  the  jury  had  a 
right  to  infer,  from  all  the  facts  and  cir- 
cumstances of  the  case,  the  felonious 
intent  in  the  original  taking  ;  and  that 
not  in  one  case  in  a  hundred  could  it 
be  proved  directly  that  the  original 
taking  was  felonious  ;  held  that  the  in- 
struction was  proper.  Booth  v.  Com- 
monwealth, 4  Gratt.  525. 

551.  On  an  indictment  for  larceny, 
the  Court  instructed  the  jury,  "  if  the 
jury  believed  from  the  evidence  that 
the  horse  belonged  to  Smith,  and  that 
the  prisoner  took  and  carried  away 
the  horse  without  the  knowledge  and 
•onsent  of  Smith,  with  the  intention  of 
selling  him  or  converting  him  to  his 
own  use,  they  ought  to  find  him  guilty. 
And  although  the  jury  may  believe 
from  the  evidence,  that  Smith  in  the 
contract  spoken  of  had  agreed  that 
the  prisoner  might  ride  the  horse  ;  yet 
if  they  believe  the  prisoner  took  the 
horse  with  the  intention  of  selling  him 
or  converting  him  to  his  own  use,  they 
ought  to  find  him  guilty."  Witt  v. 
State,   1  Mo.  663. 

552.  Where,  on  the  trial  of  an  indict- 
ment for  larceny,  the  Court  instructed 
the  jury,  that  "  a  man  who  takes  prop- 
erty claiming  it  for  himself,  or  another, 
commits  no  larceny,"  it  was  held  that 
the  instruction  was  inaccurate,  a  mere 
false  claim  of  property  not  being 
enough  to  exclude  the  criminal  intent ; 
but  if  there  is  fair  bona  fide  claim  of 
property  or  right,  the  offence  is  only  a 
trespass.     State  v.  Ware,  10  Ala.  814. 


XI.  Discharging  Jurors  in     case    of 
Murder,  Manslaughter,  Felonies,  &c. 

553.  The  Court  may  discharge  the 
jury  before  verdict,   even  in  capital 


cases,  where  it  is  a  matter  of  absolute 
necessity  ;  inability  to  agree  is  not 
such  necessity,  nor  even  sickness  of  the 
jury,  where  it  can  be  remedied  by  re- 
freshment. If  a  jury  has  been  dis- 
charged under  such  circumstances,  be- 
fore verdict,  the  accused  may  plead  it 
in  bar  of  another  trial.  Com.  v.  Clue, 
3  Rawle  498. 

554.  Where  the  jury,  in  a  capital 
case,  had  been  kept  together  for  nine 
days  without  agreeing  on  a  verdict,  and 
the  health  of  one  of  the  jurors  was  failing 
from  confinement,  while  the  personal 
attendance  of  another  juror  was  requir- 
ed by  the  condition  of  his  wife,  and  the 
Court  discharged  them  ;  it  was  held 
that  such  power  was  properly  exercised. 
FeWt  case,  9  Leigh  613. 

555.  Where  the  jury,  in  a  capital 
case,  cannot  agree,  the  Court  has  a 
discretionary  power  to  discharge  them, 
and  such  discharge  will  not  operate  as 
an  acquittal  of  the  prisoner,  unless  it 
clearly  appears  the  discretionary  power 
of  the  Court  was  improperly  exercised. 
S.  Tennessee  v.  Waterhouse,  1  Mar.  & 
Yerger  278. 

556.  Tn  all  such  cases  the  facts  upon 
which  the  Court  exercised  its  discretion 
in  discharging  the  jury,  should  be 
spread  upon  the  record  ;  if  they  are  not, 
this  Court  will  presume  the  inferior 
Court  performed  its  duty,  and  exercised 
its  discretion  in  a  proper  manner,     lb. 

557.  In  cases  of  felony,  as  well  as  of 
misdemeanor,  where  the  jury,  after  de- 
liberating so  long  on  the  prisoner's 
case,  as  to  preclude  a  reasonable  ex- 
pectation that  they  will  agree  on  a  ver- 
dict unless  compelled  to  do  so  by  fam- 
ine or  exhaustion,  they  may  be  dis- 
charged, and  the  accused  be  again 
tried  by  another  jury.  People  v.  Good- 
win, 18  John  187. 

558.  Where  a  jury  are  discharged 
for  no  better  reason  than  that  they  were 
not  agreed  ;  held  that  such  discharge 
was  irregular  and  unwarranted  by  law. 
Ned  v.  State,  7  Port.  187. 

559.  C.  and  D.  were  indicted  for  a 
conspiracy  to  defraud  E.  D.  was  ac- 
quitted, and  the  jury  being  unable  to 
agree  on  a  verdict  whether  C.  was 
guilty  or  not,  the  Court,  against  the  con- 
sent of  C,  ordered  a  juror  to  be  with- 
drawn, and  the  jury  discharged  ;  it  was 
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held  that  the  Court  may  in  their  discre- 
tion, in  a  criminal  case,  discharge  a 
jury  who  are  unable  to  agree  on  a  ver- 
dict, and  against  the  consent  of  the  ac- 
cused, who  may  be  brought  to  trial  a 
second  time  for  the  same  offence.  Peo- 
ple, v.  Olcott,  2  John.  301. 

560.  Where  on  an  indictment  for 
grand  larceny,  the  jury  were  not  able 
to  agree  up  to  the  last  moment  when 
the  term  of  the  Court  ceases  by  limita- 
tion of  law  ;  it  was  held  that  they 
might  be  discharged  without  the  pris- 
oner's consent,  and  that  he  might  be 
lawfully  remanded  to  the  jail  for  trial 
at  the  next  term  of  the  Court.  State  v. 
Moor,  Walker  134. 

561.  The  discharge  of  a  jury,  after 
they  had  heard  the  evidence,  and  retir- 
ed in  consequence  of  the  sickness  of 
one  of  the  jurors,  is  not  error  in  a  trial 
for  burglary,  Hector  v.  State,  2  Mo. 
135. 

562.  One  of  a  venire  in  a  criminal 
case  may  be  discharged  on  the  day  of 
trial.     King  v.  State,  1  Mo.  514. 

563.  It  is  discretionary  with  the 
Court  whether  witnesses  shall  be  re- 
moved during  the  trial.     lb. 

564.  The  Court  has  no  right  to  dis- 
charge a  jury  to  which  the  case  of  a 
defendant  has  been  submitted,  without 
his  consent,  except  in  cases  of  manifest 
necessity.  State  v.  Brook*,  3  Humph. 
10. 

565.  The  disagreement  of  the  jury  up 
to  the  time  at  which  the  Court  is  about  to 
adjourn,  is  one  case  of  such  necessity. 
lb. 

566.  The  Court  has  power  to  dis- 
charge the  jury  in  a  criminal  case, 
whenever  it  is  necessary  for  the  pur- 
poses of  justice.    U.  States  v.  Coolxdge, 

2  Gall.  364. 

567.  After  a  juror  is  accepted  and 
sworn,  the  Court  cannot  discharge  him 
from  the  panel  without  the  consent  of 
the  prisoner,  for  any  cause  in  esse  at 
the  time  he  was  sworn,  although  the 
cause  may  have  been  discovered  after 
he  was  impanelled.     State  v.  Williams, 

3  Stewart  454. 

568.  Where  a  juror  is  so  erroneously 
discharged,  and  the  prisoner  is  con- 
victed, a  reversal  of  the  judgment  does 
not  discharge  him  from  a  second  trial. 
lb. 


569.  In  a  case  of  felony,  the  Court 
has  no  authority  to  discharge  the  jury 
without  the  cousent  of  the  prisoner, 
merely  because  the  Court  is  of  opinion 
that  the  jury  will  not  agree  ;  there  must 
be  some  necessity  for  the  discharge  of 
the  jury  to  warrant  it.  Williams'  case, 
2  Gratt.  567. 

570.  Where  the  Court  improperly 
discharges  the  jury  against  the  consent 
of  the  prisoner,  he  is  entitled  to  be  dis- 
charged from  trial,     lb. 

571.  On  this  trial,  the  practice  of  final- 
ly adjourning  the  Court  without  notic- 
ing the  jury,  whereby  it  is  discharged  by 
operation  of  law,  or  of  discharging 
them  simultaneously  with  the  final  ad- 
journment of  the  Court,  was  adopted. 
lb. 

572.  Where  a  juror  is  summoned  in 
a  criminal  case,  the  sickness  of  his 
family,  if  of  such  a  nature  as  to  de- 
mand his  personal  attention,  is  a  suffi- 
cient excuse  to  warrant  his  discharge 
on  application  to  the  presiding  judge. 
Parsons  v.  the  Slate,  22  Ala.  50. 

573.  But  where  the  record  shows* 
that  after  a  list  of  jurors  directed  by 
the  Court  to  be  summoned,  had  been 
served  upon  the  prisoner,  and  before 
the  day  appointed  for  his  trial  two  of 
the  panel  were  discharged  from  their 
attendance  by  the  judge  without  the 
knowledge  or  consent  of  either  the 
prisoner  or  his  counsel,  and  that  the 
prisoner,  by  his  counsel,  objected  at 
the  trial  to  this  proceeding  on  the  part 
of  the  Court,  the  judgment  of  the  con- 
viction will  be  reversed  on  error,  al- 
though the  bill  of  exceptions  states  that 
they  were  discharged  on  the  ground  of 
sickness  of  their  families,     lb. 

574.  In  such  case  the  accused  may 
move  for  a  venire  de  novo  ;  but  where 
the  record  states  that  he  objected  at 
the  trial  to  the  action  of  the  Court,  and 
that  the  Court  then  decided  that  the  ju- 
rors were  properly  discharged,  this  is 
the  same  as  deciding  that  there  was  no 
ground  for  a  venire  de  novo,  and  the 
objection  may  be  taken  on  error  assign- 
ed in  the  Appellate  Court,     lb. 

575.  In  Pennsylvania,  in  capital 
cases,  the  Court  has  no  power,  without 
the  consent  of  the  prisoner,  to  discharge 
the  jury  because  they  have  not  agreed. 
Com.  v.  Cook  and  others,  6  Sergeant  577. 
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576.  In  a  capital  case,  insanity  of 
one  of  the  jurors  is  a  good  cause  for 
discharging  the  jury.  U.  States  v. 
Haskell  S?  Francois,  4  Wash.  C.  C.  402. 

517.  Such  discharge  of  the  jury  is 
in  the  discretion  of  the  Court     lb. 

578.  When  a  jury  have  been  regu- 
larly drawn  for  the  trial  of  one  charged 
with  a  capital  offence,  the  accused  is 
entitled  to  be  tried  by  such  jury,  and 
the  Court  have  not  the  right  capricious- 
ly to  discharge  such  jury.  Judge  v. 
State,  8  Ga.  173. 

579.  A  jury  charged  in  a  case  of  cap- 
ital felony  cannot  be  discharged  before 
rendering  a  verdict,  at  the  discretion 
of  the  Court,  without  the  prisoner's 
consent,  nor  can  they  in  such  case  be 
discharged  but  for  evident,  urgent, 
overruling  necessity  arising  from  some 
matter  occurring  during  the  trial  which 
was  beyond  human  foresight  and  con- 
trol, and  generally  such  necessity 
must  be  set  forth  in  the  record.  State 
v.  Ephraim,  2  Dev.  &  Batt.  162. 

580.  Whether  the  Court  can  dis- 
charge a  jury  in#a  capital  case,  on  the 
ground  that  the  jury  cannot  agree, 
— Quere,  per  Kent,  J.  People  v.  Olcott, 
2  John.  301. 

581.  Where,  on  the  trial  of  an  indict- 
ment for  manslaughter,  the  jury,  after 
a  trial  of  five  days,  and  after  being 
kept  together  to  consider  of  the  ver- 
dict for  seventeen  hours,  declared  that 
there  was  no  probability  of  their  agree- 
ing on  a  verdict,  and  it  being  within 
half  an  hour  of  the  time  when  the 
Court  was  bound  by  law  to  close  its 
session,  the  jury  were  discharged,  and 
the  accused  again  tried  at  another 
court.  People  v.  Goodwin,  18  John. 
187. 

582.  On  the  trial  of  a  misdemeanor, 
the  Court  has  a  discretionary  power  to 
discharge  the  jury  before  they  have 
rendered  a  verdict,  and  to  require  the 
defendant  to  be  again  put  upon  his 
trial  for  the  same  offence.  State  v. 
Morrison,  3  Dev.  &  Batt.  115. 

583.  The  power  of  the  Court  to  dis- 
charge the  jury  in  a  case  of  misde- 
meanor, without,  and  against,  the  con- 
sent of  the  defendant,  has  been  too 
long  and  too  well  settled  in  Virginia, 
in  England,  and  some,  if  not  all,  the 
States  of  the  Union,  to  be  now  ques- 


tioned.    Dye  v.   Com.,   7  Gratt  662  ; 
State  v.  Weaver,  13  Iredell  203. 

584.  The  Court  of  Sessions  has  power 
to  discharge  a  jury  without  the  consent 
of  the  accused,  in  case  of  an  indict- 
ment for  a  misdemeanor ;  but  the 
power  rests  in  the  sound  discretion  of 
the  Court,  and  ought  to  be  exercised 
with  caution.  People  v.  Denton,  2  John. 
Cas.  275. 

585.  Where  a  jury  were  unable  to 
agree  on  a  verdict,  after  being  out  all 
night,  and  part  of  a  day,  and  the  Court 
discharged  them  without  the  consent 
of  the  party,  the  discharge  was  held  to 
be  proper,  and  the  accused  was  again 
arraigned  on  the  indictment  for  the 
same  offence,    lb. 

586.  In  any  criminal  case,  whether 
capital  or  otherwise,  the  Court  has 
authority,  for  good  cause,  to  discharge 
the  jury,  and  put  the  prisoner  upon  his 
trial  before  a  new  jury.  FeWs  case, 
9  Leigh  613. 


XII.  Miscellaneous. 

587.  Where  a  juror,  during  the  trial 
of  a  cause,  converses  with  a  bystander, 
or  leaves  the  court-room,  against  the 
will  of  the  Court,  it  is  a  misdemeanor, 
for  which  he  is  liable  to  punishment. 
Barlow  v.  State,  Blackf.  114. 

588.  The  verdict  of  the  jury  at  the 
Oyer  and  Terminer,  upon  a  mere  ques- 
tion of  fact,  cannot  be  reviewed  by  the 
Appellate  Court,  on  a  writ  of  error ; 
although  it  appear  affirmatively  that 
the  bill  of  exceptions  contains  all  the 
testimony  offered  and  received  on  the 
trial.  Colt  v.  the  People,  1  Parker's 
Crim.  Rep.  611. 

589.  On  the  trial  of  an  indictment 
for  murder,  where  it  is  alleged  for 
error  that  the  Court  improperly  over- 
ruled a  challenge  of  the  prisoner  to 
one  of  the  jurors,  the  record  must  show 
for  whatcatfse  the  challenge  was  made, 
otherwise  the  Supreme  Court  cannot 
say  whether  there  was  error  or  not. 
The  State  v.  Dove,  10  Iredell  469. 

590.  In  Iowa,  it  was  not  contrary  to 
the  constitution  of  that  State  to  form 
two  jury  districts,  and  two  places  for 
tho  sittings  of  the  District  Court  in  Lee 
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county.     Trimble  v.    State,   2   Greene 
(Iowa)  404. 

591.  Misconduct  on  the  part  of  a 
jury,  to  impeach  their  verdict,  must  be 
shown  by  other  testimony  than  their 
own.     State  v.  McLtod,  1  Hawks  344. 

592.  In  North  Carolina,  where  there 
is  a  statement  in  the  record  that,  "  on 
balloting,  the  following  jurors  are 
duly  elected,  sworn,  and  charged  to 
serve  as  grand  jurors,"  &c,  it  will  be 
a  sufficient  compliance  with  the  provis- 
ions of  the  act  of  1799.  The  State  v. 
Seaborn,  4  Dev.  305. 

593.  It  is  necessary  that  the  names 
of  the  grand  jurors  should  appear  in 
some  part  of  the  record.  Mthan  v. 
the  State,  10  Ohio  232. 

594.  It  is  not  necessary  that  the 
venire  facias  should  be  spread  upon 
the  minutes  of  the  Court ;  it  is  enough 
if  the  record  shows  the  return  of  the 
venire,  and  the  selection  of  a  grand 
jury.     Conner  v.  State,  4  Yerg.  137. 

595.  Where  an  indictment  is  laid  for 
murder,  it  must  appear  by  the  record 
that  the  grand  jury  were  sworn  ;  a 
recital  in  the  bill  that  they  were  duly 
elected,  impanelled  and  sworn,  is  not 
enough.  Abram  v.  the  State,  25  Miss. 
589. 

596.  While  the  jury  will  be  heard  in 
their  vindication,  they  will  not  be  al- 
lowed to  impeach  their  own  verdict. 
Bishop  v.  State,  9  6a.  121. 

597.  The  Circuit  Court  should  not 
permit  juries  to  take  law-books  to  their 
room,  for  the  purpose  of  investigating 
the  law  of  the  case,  but  they  may  be 
permitted  to  take  a  law-book  in  their 
retirement,  when  the  paragraph  apply- 
ing to  the  case  is  separately  marked 
out,  as  in  the  case  of  a  statutory  provis- 
ion.    Hardy  v.  State,  7  Mo.  607. 

598.  Where  the  jury  have  found, 
upon  the  testimony  of  witnesses,  of 
whose  credibility  they  were  the  only 
competent  judges,  and  their  verdict  is 
confirmed  by  circumstances  direct,  con- 
sistent, and  cumulative,  there  is  no 
ground  on  which  to  remand  the  case 
for  a  new  trial.  State  v.  Anderson,  2 
Bailey  565. 

599.  Where  the  prisoner  is  furnished 
with  an  imperfect  list  of  the  jurors,  and 
ihe  Court  refuses,  on  his  motion,  to 
cause  him  to  be  furnished  with  a  cor- 


rect list  the  requisite  time  before  the 
trial,  and  forces  him  into  trial  without 
such  list,  and  he  excepts  to  the  decis- 
ion of  the  Court,  and  rests  upon  the 
exception,  without  moving  for  a  new 
trial,  which  is  addressed  to  the  sound 
discretion  of  the  Court,  this  Court  is 
bound  to  presume  that  he  was  preju- 
diced by  the  denial  of  a  legal  right, 
and  for  this  cause  will  reverse  the 
judgment.  Stewart  v.  State,  8  Eng. 
720. 

600.  The  Court  has  a  right  to  excuse 
jurors  who  have  been  summoned  upon 
a  venire  in  a  capital  case,  upon  their 
application,  for  any  reasonable  cause. 
State  v.  Craton,  6  Iredell  165. 

601.  For  counsel  to  undertake,  by  a 
side  wind,  to  get  that  in  as  proof  which 
is  merely  conjecture,  and  thus  to  work  a 
prejudice  in  the  minds  of  the  jury,  can- 
not be  tolerated  ;  nor  ought  the  pre- 
siding judge  to  wait  until  he  is  called 
on  to  interpose.  Berry  v.  State,  10 
Ga.  511. 

602.  Upon  the  arraignment,  the 
entering  of  the  plea,  the  impanelling 
and  swearing,  when  {he  jury  and  the 
Court  are  ready  to  hear  the  argument 
of  the  counsel  and  the  evidence,  the 
case  is  then  submitted  to  the  jury. 
Neiosom  v.  the  State  of  Georgia,  2  Kelly 
60. 

603.  The  right  to  poll  a  jury  cannot 
be  allowed  the  prisoner,  even  in  capital 
cases.     Com.  v.  Roby,  12  Pick.  496. 

604.  If  the  Court,  in  a  criminal  case, 
improperly  sets  aside  a  competent 
juror  at  the  instance  of  the  accused,  it 
is  an  error  of  which  he  cannot  be  heard 
to  complain.  McAllister  v.  State,  17 
Ala.  434. 

605.  A  person  who  is  exempted  by 
law  from  serving  on  juries  is  not  bound 
to  serve  on  a  special  venire.  State  v. 
Whitford,  12  Iredell  99. 

606.  On  the  trial  of  one  for  a  misde- 
meanor, a  jury  may  be  withdrawn,  on 
the  application  of  the  public  prosecutor, 
after  the  jury  have  been  impanelled 
and  sworn.  People  v.  Ellis,  15  Wend. 
371. 

607.  Facts  and  circumstances  which 
came  to  the  knowledge  of  a  juror  from 
his  own  personal  observation  while  on 
the  coroner's  inquest,  and  not  from  the 
evidence  of  witnesses  sworn  before  the 
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coroner,  may  be  proved  by  such  juror. 
State  v.  Powell,  2  Halst.  244. 

608.  The  discharge  of  a  juror,  with- 
out legal  grounds  for  so  doing,  after 
he  has  been  selected,  entitles  the  de- 
fendant to  a  venire  de  novo.  Hints  v. 
State,  8  Humph.  597. 

609.  Too  much  strictness  cannot  be 
used  to  keep  a  jury,  charged  with  the 
life  or  liberty  of  a  citizen,  from  mingl- 
ing with  the  community  during  their 
deliberations,  and  this  the  more  espe- 
cially where  there  is  any  excitement 
for  or  against  the  prisoner.  Cochran 
v.  State,  7  Humph.  544. 

610.  A.  prisoner  removed  his  trial  to 
an  adjacent  county,  and  the  record 
sent  with  him  stated  that  the  grand 
jury  was  "duly  drawn,  sworn,  and 
charged."  It  is  not  a  good  objection 
that  the  record  does  not  state  that  the 
grand  jury  was  drawn  from  the  original 
panel,  for,  by  the  statute  of  N.  C, 
grand  juries  can  be  drawn  only  from 
the  list  of  original  venire;  nor  is  it 
necessary  that  a  record  should  set 
forth  the  formula  by  which  a  grand 
jury  is  constituted.  State  v.  Lamon,  3 
Hawks  175. 

611.  If  there  be  on  the  grand  jury 
persons  not  competent  to  be  grand 
jurors,  the  Court  to  which  the  panel  is 
returned  may  strike  them  off,  and  sum- 
mon others  in  their  stead.  Jetton  v. 
State,  1  Meigs  192. 


KIDNAPPING. 


1.  At  Common  Law,  the  offence  of  kid- 
napping is  an  aggravated  species  of 
false  imprisonment,  and  all  the  ingredi- 
ents in  the  definition  of  the  latter  are  ne- 
cssarily  comprehended  in  the  former. 
The  requisites  in  an  indictment  would 
seem  to  be  an  allegation  of  an  assult  and 
the  carrying  away,  or  the  transporting 
of  the  party  injured,  from  his  own 
country  into  another,  unlawfully  and 
against  his  consent.  Click  v.  the 
State,  3  Texas  282. 

2.  It  is  not  enough  to  charge  the 
defendant  with  kidnapping  generally  ; 
the  indictment  should  allege  specific- 


ally the  facts  and  circumstances  which 
constitute  the  offence.    lb. 

3.  The  12th  sec.  34th  chap.  Rev. 
Statutes,  in  regard  to  the  offence  of 
taking  and  conveying  a  free  negro  out 
of  the  State  with  intent  to  sell  him  as 
a  slave,  includes  only  cases  in  which 
the  taking  is  by  violence,  and  does  not 
extend  to  cases  where  the  negro  is  in- 
duced to  go  by  persuasion,  seduction 
or  deception.  State  v.  Weaver,  Bus- 
bee  N.  Car.  Rep.  9. 

4.  On  an  indictment  found  and  tried 
in  Kent  county,  for  aiding  and  assist- 
ing to  kidnap  and  carry  away  a  negro- 
man  from  this  State  into  the  State  of 
Maryland,  it  was  proved  that  the  negro 
was  seized  in  Kent,  and  carried  through 
Sussex  into  Maryland.  Held  that  the 
indictment  was  well  found  in  Kent 
county.  The  State  v.  Whaley,  2  Har- 
rington's R.  538. 

5.  Query — Could  not  the  kidnappers 
be  indicted  in  either  county,     lb. 

6.  Where  an  indictment  alleges  that 
the  defendant  kidnapped  and  sold  a 
mulatto  boy,  etc.,  and  detained  him  in 
imprisonment,  in  order  to  transport  him 
to  a  place  where  slavery  was  tolerated, 
and  to  hold  him  to  slavery  during  life, 
and  the  verdict  found  that  the  defend- 
ant was  guilty  of  selling  the  boy,  with 
the  expectation  of  his  going  into  slav- 
ery :  held  that  the  verdict  was  de- 
fective, and  a  venire  facias  de  novo 
was  awarded.  The  State  v.  Rollins,  8 
N.  Hampshire  550. 

7.  Where  an  indictment  charges  that 
the  defendant,  with  force  and  arms,  took 
a  negro  slave  from  the  field  and  posses- 
sion of  the  owner,  it  does  not  charge 
an  indictable  offence.  The  State  v. 
Watkins,  4  Humph.  256. 

8.  Where  an  indictment  is  laid  for 
kidnapping,  under  the  statute  of  In- 
diana, it  is  sufficient  if  the  offence  is 
described  in  the  language  of  the  stat- 
ute. The  State  v.  Roberts,  4  Black. 
178. 

9.  A  sale  or  transfer  made  in  another 
State,  of  a  black  inveigled  into  the 
State  of  New  York,  does  not  come  with- 
in the  terms  of  the  32d  sec.  of  2  R.  S. 
665,  providing  for  the  punishment,  as 
for  a  felony  of  every  person  who  shall 
sell,  or  in  any  way  transfer,  for  any 
term,  the  services  or  labor  of  any  black, 
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mulatto,  or  other  person  of  color,  who 
shall  have  been  forcibly  taken,  in- 
veigled or  kidnapped  from  this  State 
to  any  other  State,  place  or  country. 
The  People  v.  Merrill,  2  Parker's  Crim. 
E.  590. 

10.  To  make  that  section  apply  to 
such  sale  and  transfer,  would  make  it 
liable  to  the  objection  of  being  repug- 
nant to  the  6th  art.  of  the  Amendments 
to  the  Constitution  of  the  United  States, 
which  declares  that,  in  all  criminal 
prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial 
by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  hare  been 
committed.  It  would  also  be  repugnant 
to  the  2d  sec.  of  the  4th  art.  of  the 
same  Constitution,  that  declares  that 
the  citizens  of  each  State  shall  be  en- 
titled to  all  the  immunities  of  the  citi- 
zens in  the  several  States,  and  provides 
that  a  person  charged  in  any  State  with 
treason,  or  felony,  or  other  crime,  who 
shall  flee  from  justice,  or  shall  be  found 
in  another  State,  shall,  on  demand  of 
the  Executive  authority  of  the  State 
from  which  he  fled,  be  delivered  up  to 
be  removed  to  the  State  having  juris- 
diction of  the  crime.     lb. 

11.  With  respect  to  the  form  of  in- 
dictments for  kidnapping  with  intent 
to  sell,  founded  upon  sec.  28  of  2  R.  S. 
664,  and  of  indictments  for  inveigling 
persons  of  color  and  selling  them  as 
slaves  under  sec.  32,  see  the  above 
case.    lb. 


LARCENY. 


I.  Larceny,  what  constitutes. 
II.  Statutes  respecting  Larceny, 
m.  What  Property  may  be  the  subject  of 

Larceny. 
IV.  Indictment  for  Larceny. 
Y.  Proof  requisite  to  sustain  an  Indictment 

for  Larceny. 
VI.  Evidence  admissible  and  competent  on 

the  trial  for  Larceny. 
VIL  Places  of  Trial  in  cases  of  Larceny. 
VIIL  Warrant  in  cases  of  Larceny — Miscella- 
neous matter?. 
IX.  Verdict  and  Judgment  in  cases  of  Larceny. 


I.  Larceny,  what  constitutes. 

1.  A  negro,  by  the  laws  of  Mississippi, 
is  prima  facie  a  slave;  if  a  person, 
therefore,  who  is  not  the  owner,  take  a 
runaway  negro  into  his  possession  with 
the  intent  of  feloniously  converting  him 
to  his  own  use,  knowing  or  having  the 
means  of  knowing  the  owner  or  master, 
it  would  be  larceny.  Coon  v.  State,  13 
Smed.  &  Marsh.  246. 

2.  .There  must  be  an  intent  to  con- 
vert property  taken,  to  the  party's  own 
use,  in  order  to  constitute  a  taking 
larceny.  The  State  v.  Hawkins,  8  Port. 
461. 

3.  If  one  assists  a  slave  to  escape 
from  his  master,  in  order  to  obtain  his 
freedom,  it  is  not  larceny,   lb. 

4.  There  can  be  no  larceny  unless 
the  thing  be  taken  against  the  will  of 
the  owner.  Dodd  v.  Hamilton,  2  Tayl.  31. 

5.  To  constitute  the  larceny  of  a 
slave,  it  must  appear  that  the  negro 
was  in  possession  of  the  prisoner,  and 
that  such  possession  was  obtained 
against  the  consent  of  the  owner,  so  as 
to  constitute  the  taking  a  trespass. 
Kemp  v.  State,  11  Humph.  321. 

6.  An  affidavit  made  by  the  defend- 
ant, that  certain  goods  of  the  value  of 
thirty  dollars,  the  property  of  certain 
persons  named  in  the  affidavit,  had 
been  feloniously  stolen  by  some  person 
or  persons  unknown  to  the  affiant,  and 
that  from  probable  cause  he  suspected 
said  goods  were  concealed  in  a  trunk 
belonging  to  the  plaintiff  and  another 
person,  does  not  amount  to  a  charge  of 
larceny  against  the  plaintiff,  if  he  fails 
to  account  satisfactorily  for  his  pos- 
session.  Field  v.  Ireland,  21  Ala.  240. 

7.  But  such  an  affidavit  is  equivalent 
to  a  charge  of  knowingly  concealing 
stolen  goods,  although  it  may  not  con- 
tain the  statutory  requisitions  neces- 
sary to  constitute  that  offence,  and  au- 
thorizes the  justice  to  issue  his  warrant 
for  the  arrest  of  the  person  in  whose 
possession  the  goods  are  alleged  to  be. 
lb. 

8.  To  lose,  is  not  to  place  or  put  any- 
thing carefully  and  voluntarily  in  the 
place  you  intend,  and  then  forget  it ; 
it  is  casually  and  involuntarily  to  part 
from  the  possession,  and  the  thing  is 
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then  usually  found  in  a  place  or  under 
circumstances  to  prove  to  the  finder 
that  the  owner's  will  was  not  employed 
in  placing  it  there.  Mayor >,  fye.,  v.  Beasly, 
lb. 

9.  To  place  a  pocket-book,  therefore, 
upon  a  table,  and  to  omit  or  forget  to 
take  it  away,  is  not  to  lose  it  in  the 
sense  in  which  the  authorities  speak  of 
lost  property.   lb. 

10.  If  a  man  be  leading  another's 
horse  out  of  a  close,  and  be  apprehend- 
ed in  the  fact,  it  must  not  be  supposed 
that  a  literal  interpretation  is  to  be 
placed  on  the  term  carrying  away  ;  if 
one  entice  a  horse,  hog,  or  other  ani- 
mal, by  placing  food  in  such  a  situation 
as  to  operate  on  the  volition  of  the  ani- 
mal, and  he  assumes  the  dominion  over 
it  and  has  it  once  under  his  control,  the 
deed  is  complete.  State  v.  Wisdom,  8 
Porter  512. 

11.  The  criminal  intention  constitutes 
the  offence,  and  is  the  only  criterion  by 
which  to  distinguish  a  larceny  from  a 
trespass.   State  v.  Hawkins,  8  Fort.  461. 

12.  To  constitute  the  offence,  it  is 
not  sufficient  that  the  goods  be  taken 
for  the  purpose  of  destruction,  as  if  one 
should  take  the  horse  of  another  for  the 
purpose  of  destroying  him,  to  injure  his 
neighbor,  and  should  destroy  him  ;  such 
an  offence  would  be  punishable  as  ma- 
licious mischief,  but  it  would  want  one 
of  the  essential  ingredients  of  larceny, 
the  lucri  causa.   lb. 

13.  If  the  finder  of  bank-notes  con- 
vert them  to  his  own  use,  with  a  full 
knowledge  of  the  owner,  it  iB  not  lar- 
ceny, there  being  no  trespass  commit- 
ted in  obtaining  the  possession;  it  is  a 
civil  injury  only.  Porter  v.  State,  1 
Mart.  &  Yerg.  226. 

14.  If  property  is  taken  under  a  fair 
color  of  claim  or  title,  a  felonious  intent 
is  wanting,  and  it  is  therefore  no  lar- 
ceny without  such  intent.  The  State  v. 
Homes,  17  Mo.  (2  Bennett)  319. 

15.  To  constitute  larceny,  the  inten- 
tion of  the  prisoner  need  not  be  to  con- 
vert the  property  to  his  own  use  in  the 
county  where  it  is  taken.  State  v.  Ware, 
10  Ala.  814. 

16.  It  is  an  indictable  offence  to  take 
skins  from  an  Indian  camp,  in  the  ab- 
sence of  the  Indians.  Pennsylvania  v. 
Becomb,  Addis.  386. 


17.  Where  the  defendant  takes  the 
goods  of  another  out  of  the  place  where 
they  were  put,  though  he  is  detected 
before  they  are  actually  carried  away; 
held  that  the  larceny  was  complete. 
State  v.  Wteon,  Coxe  439. 

18.  Where  the  defendant  is  charged 
with  stealing  a  free  mulatto  boy,  know- 
ing at  the  time  he  was  free  ;  held  that 
the  offence  was  complete  under  the 
statute  by  the  kidnapping,  without  the 
actual  sale.  Davenport's  case,  1  Leigh 
588 

19.  Held,  also,  that  the  stealing  a  free 
negro  with  felonious  intent  to  appro- 
priate him,  was  a  criminal  offence, 
whether  the  person  so  stealing  him 
knew  him  to  be  free  or  not;  and  the  al- 
legation of  knowledge,  in  the  indict- 
ment, need  not  be  proved,  but  might  be 
regarded  as  surplusage.  lb. 

20.  And  it  was  further  held  that  the 
consent  of  the  boy,  if  given,  he  being 
only  eight  years  of  age,  would  not  ex- 
cuse the  offence,   lb. 

21.  Where  a  miller  had  received 
barilla  to  grind,  and  fraudulently  re- 
tained part  of  it,  returning  a  mixture 
of  barilla  and  plaster  of  Paris  ;  held 
to  be  larceny.  Commonwealth  v.  James, 
1  Pick.  375. 

22.  In  Vermont,  the  finder  of  lost 
goods  is  bound  to  advertise  them.  If 
he  conceal  or  convert  them,  he  is  guil- 
ty of  larceny.  State  v.  Jenkins,  2  Ty- 
ler 379. 

23.  Where  a  person  is  employed  by 
a  mercantile  firm  as  a  salesman  in  their 
store,  having  full  control  over  the 
goods  in  the  store-room,  and  the  money 
in  the  cash  drawer,  for  the  purposes  of 
his  employment,  and  abstracts  a  part 
of  the  goods  and  money  with  a  fraud- 
ulent intent  to  convert  the  same  to 
his  own  use,  he  will  be  held  guilty  of 
larceny.      Walker's  ease,  8  Leigh  743. 

24.  Where  a  person  obtains  posses- 
sion of  property  from  an  owner,  by  a 
false  and  fraudulent  pretence  of  buy- 
ing it  for  cash,  and  then  carries  it 
away  without  the  consent  or  knowl- 
edge of  the  owner,  he  is  still  not  guilty 
of  larceny,  except  in  case  he  obtained 
possession  of  the  property,  and  carried 
it  away  with  a  felonious  intent.  Blunt* s 
case,  4  Leigh  689. 

25.  Where  the  possession  of  person- 
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al  property  was  obtained  from  the  true 
owner  by  false  and  fraudulent  repre- 
sentations, under  pretence  of  hiring, 
the  person  thus  obtaining  the  property 
intending  at  the  time  to  convert  it  to 
his  own  use  ;  it  was  held  that  this  was 
no  larceny.  Fdter  v.  the  State^  9  Yerg. 
397;  contra,  Starkids  case,  7  Leigh  152. 

26.  Where  on  the  trial  of  an  indict- 
ment for  the  felonious  taking  of  a  deed, 
it  appeared  that  the  defendant  had  con- 
tracted verbally  to  sell  certain  real  es- 
tate to  B.  ;  that  they  met  to  settle  the 
contract,  and  agreed  upon  a  final  meet- 
ing for  that  purpose  ;  that  in  the  mean- 
time the  defendant  delivered  to  B.  con- 
fidentially, a  deed,  that  he  might  ascer- 
tain its  correctness,  neither  party  con- 
sidering the  business  settled  ;  that  B. 
gave  the  deed  to  his  counsel  to  exam- 
ine the  title,  and  if  satisfactory,  to 
leave  it  at  the  registry  to  be  recorded, 
which  was  done  ;  that  at  the  time  of 
meeting  for  the  final  settlement  at  the 
registry  office,  a  dispute  arose  between 
the  parties  on  a  collateral  point,  and 
the  defendant  asked  the  register  for 
the  deed,  and  on  receiving  it  destroyed 
it,  calling  upon  those  present  to  wit- 
ness the  act ;  it  was  held  that  if  the 
defendant  actually  supposed  that  he 
had  a  right  to  the  paper,  the  idea  of  a 
felonious  intent  was  done  away  with. 
The  Commonwealth  v.  Weld,  Thacher's 
Crim.  Cas.  151. 

27.  Where,  upon  a  settlement  be- 
tween a  lessor  and  a  lessee,  under 
which  an  unexpired  lease  was  to  be 
given  up  by  the  lessor,  upon  the  pay- 
ment of  a  sum  of  money  by  the  lessee, 
a  misunderstanding  arose  as  to  the 
amount  of  the  money,  and  the  lessee 
carried  away  the  lease  and  receipt  for 
the  money,  and  the  money  offered  in 
payment  ;  it  was  held  that  such  taking 
was  not  larceny.  Commonwealth  v. 
Robinson,  Thacher's  Crim.  Cases  230. 

28.  To  constitute  the  crime  of  larce- 
ny, there  must  be  a  felonious  taking 
and  carrying  away  the  goods  of  anoth- 
er. It  is  supposed  to  be  vi  et  armis  in- 
vito domino ;  but  actual  violence  is  not 
necessary ;  fraud  may  supply  the 
place  of  force.  Commonwealth  v.  James, 
1  Pick.  375. 

29.  To  constitute  the  offence  of  lar- 
ceny, by  entering  into,  and  stealing 


from  a  dwelling-house, 'and  out-house, 
&c,  there  must  be  an  entry  against 
the  consent  of  the  owner,  unless  the 
crime  be  meditated  at  the  time  of  a 
permissive  entry.  State  v.  Chambers, 
6  Ala.  855. 

30.  A  receipt  for  the  payment  of  a 
debt  is  the  subject  of  larceny,  per 
Beardsley,  J.  But  stealing  a  receipt 
or  other  instrument,  from  the  hands  of 
one  to  whom  it  belongs,  it  never  hav- 
ing taken  effect  by  delivery,  is  not  lar- 
ceny.   People  v.  Loomis,  4  Denio  380. 

31.  Accordingly,  where  a  debtor  got 
his  creditor  to  sign  a  receipt  for  the 
debts,  under  the  pretence  that  he  was 
about  to  pay  him,  and  then  took  it  from 
him  with  a  criminal  intent,  and  with- 
out paying  him  the  money  ;  held  that 
he  was  not  guilty  of  larceny.     lb. 

32.  In  South  Carolina  the  facts  of 
inveigling,  persuading  a  slave  to  leave 
his  owner,  and  then  carrying  off  the 
slave,  so  that  his  owner  is  deprived  of 
his  service,  makes  one  offence,  and  con- 
stitutes stealing  a  slave,  under  the  act 
of  1745.     State  v.  Brown,  3  Strob.  508. 

33.  To  chase  and  shoot  a  hog,  witJi 
a  felonious  intent,  without  removing  it 
after  it  is  shot,  will  not  constitute  hog- 
stealing.     State  v.  Seagler,  1  Rich.  30. 

34.  The  stealing  of  several  articles 
of  property,  at  the  same  time  and  place, 
constitutes  but  one  offence,  and  the  cir- 
cumstance of  several  ownerships  of 
the  property  cannot  increase  or  miti- 
gate the  nature  of  the  offence.  Lorton 
v.  State,  7  Mo.  55. 

35.  Where  the  prisoner  found  a  sum 
of  money  in  the  highway,  which  he 
soon  after  converted  to  his  own  use, 
with  various  circumstances  of  fraud 
and  concealment,  it  was  held  "  That  if 
the  prisoner,  at  the  time  of  finding  the 
pocket-book,  and  before  he  removed  the 
money,  knew  it  to  be  the  property  of 
the  prosecutor,"  the  conversion,  under 
these  circumstances,  would  be  larceny. 
State  v.  Ferguson,  2  McMull.  502. 

36.  In  Missouri,  since  the  act  of  the 
General  Assembly  (Rev.  Co.,  p.  179,  § 
42),  if  A.  hires  a  horse,  and  either  at 
the  time  he  gets  possession  of  him,  or 
afterwards,  he  conceives  the  design  of 
stealing  him,  and  carries  him  away 
with  that  design,  he  is  guilty  of  lar- 
ceny.    Norton  v.  State,  4  Mo.  461. 
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37.  In  order  to  constitute  the  offence 
of  larceny,  or  of  receiving  stolen  goods, 
it  is  enough  where  the  thing  stolen  or 
received  is  of  same  value,  however 
small ;  semble.  People  v.  Wiley,  3  Hill 
194. 

38.  Where  the  personal  property  of 
a  person  is,  through  inadvertence,  left  in 
the  possession  of  another,  and  the  lat- 
ter, animo  furandi,  conceals  it,  he  is 
guilty  of  larceny,  kuowing  it  to  be  the 
property  of  another;  his  possession  will 
not  afford  him  protection  from  the 
charge  of  felony.  People  v.  McGarren, 
17  Wend.  460. 

39.  Where  one  finds  personal  prop- 
erty on  the  highway,  knowing,  or  hav- 
ing the  means  of  knowing  the  owner, 
and  instead  of  restoring  it,  converts  it 
to  his  own  use,  such  conversion  will 
constitute  larceny.  Stale  v.  Weston, 
9  Conn.  527  ;  People  v.  McGarren,  17 
Wend.  460. 

40.  Where  property  (e.  g.,  a  pocket- 
book  containing  bank-bills),  with  no 
mark  about  it  showing  who  the  owner 
was,  was  lost  and  found  in  the  high- 
way, and  there  was  no  evidence  to 
show  that  the  finder,  at  the  time,  knew 
who  the  owner  was  ;  held  that  he  could 
not  be  found  guilty  of  larceny,  though 
he  fraudulently  and  with  intent  to  con- 
vert the  property.to  his  own  use,  con- 
cealed the  same  immediately  after- 
ward.   People  v.  Cogdell,  1  Hill  94. 

41.  To  render  one  who  finds  lost 
property  liable  for  a  larceny,  he  must 
know  who  the  owner  is  at  the  time  he 
acquires  possession,  or  have  the  means 
of  identifying  him  instanter,  by  marks 
then  about  the  property  which  the 
finder  understands  ;  it  is  not  sufficient 
that  he  has  general  means  of  dis- 
covering the  owner  by  honest  dili- 
igence,  Ac.    lb. 

42.  Although  every  larceny  em- 
braces a  trespass,  and  cannot  exist 
unless  there  has  been  a  taking  from 
the  possession  of  another,  yet  where  a 
party  having  only  the  care,  charge  or 
custody  of  property  for  the  owner,  con- 
verts it  animo  furandi,  it  constitutes 
larceny,  the  possession,  in  judgment  of 
law,  remaining  in  the  owner  until  the 
conversion.  People  v.  Call,  1  Denio 
120. 

43.  So,  where  the  holder  of  a  prom- 


issory note,  having  received  a  partial 
payment  from  the  accused,  who  was 
the  maker,  handed  it  to  him  to  make 
an  endorsement  of  the  payment,  who 
took  it  away  and  refused  to  give  it  up  ; 
held  that  the  possession  remained  in 
the  owner,  the  accused  acquiring  only 
a  temporary  charge  or  custody  for  the 
special  purpose,  and  that  his  subse- 
quent conversion,  the  jury  having  found 
it  felonious,  was  larceny,    lb. 

44.  In  such  a  case  it  is  not  essential 
that  there  should  be  a  felonious  intent 
when  the  accused  received  the  note ; 
it  is  enough  if  he  converted  it  animo 
furandi.    lb. 

45.  Where  one  got  stones  upon  the 
land  of  another,  upon  a  contract  to 
have  half  for  getting  them,  it  was 
held,  that  while  they  remained  on  the 
land,  undivided,  the  manufacturer  was 
neither  a  tenant  in  common  with  the 
owner  of  the  land,  nor  a  bailee  of  them, 
and  that  therefore  he,  or  any  other 
person  with  his  connivance,  might  be 
guilty  of  larceny  in  taking  them.  State 
v.  Jones,  2  Dev.  &  Batt.  544. 

46.  Where  one,  in  good  faith,  finds 
an  article  lost,  as  a  trunk  containing 
goods — lost  from  a  stage-coach,  and 
found  on  the  highway — he  is  not  guilty 
of  larceny  by  any  subsequent  act,  in 
secreting  or  appropriating  to  his  own 
use  the  article  found.  People  v.  Ander- 
son, 14  John.  293. 

47.  False  pretences  or  artifices  to 
obtain  another's  property,  by  one  en- 
tertaining a  felonious  desire,  will  make 
larceny,  provided  it  does  not  ap- 
pear that  a  temporary  trust  or  posses- 
sion was  extended  to  the  party.  Wil- 
son v.  State,  1  Porter  118. 

48.  If  one  to  whom  a  wagon-load  of 
goods,  consisting  of  several  packages, 
is  delivered  to  be  transported  from  one 
place  to  another,  fraudulently  takes 
away  one  of  the  packages,  such  taking 
is  felony.     Com.  v.  Brown,  4  Mass.  580. 

49.  If  an  hostler,  who  has  the  care 
and  charge  of  a  horse,  take  him  with 
an  intent  to  convert  him  to  his  own 
use,  it  is  felony ;  otherwise,  if  he  only 
take  him  to  use  him,  and  then  return 
him  again,  in  the  latter  case  it  is  only 
a  breach  of  trust.  State  v.  Self,  1  Bay 
242. 

60.  Where  one  takes  away  a  letter 
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from  another,  which  is  of  no  intrinsic 
value,  or  importing  any  property  in 
possession  of  the  person  from  whom  it 
was  taken,  it  is  not  larceny,  nor  any 
criminal  offence  of  which  a  Special  Ses- 
sions has  cognizance.  Payne  v.  Peo- 
ple, 6  Johns.  103. 

51.  Where,  on  the  trial  of  an  indict- 
ment for  stealing  a  pocket-book  and 
sundry  bank-bills,  which  had  been  lost 
on  the  highway,  the  judge  instructed 
the  jury,  that  if  the  accused,  at  the 
time  he  found  the  property,  knew  or 
had  the  means  of  knowing  the  owner, 
and  did  not  restore  it  to  him,  but  con- 
verted it  to  his  own  use,  he  was  guilty 
of  larceny  ;  it  was  held  a  misdirection, 
because  if  the  accused,  at  the  time  he 
took  possession  of  the  property,  meant 
to  act  honestly  with  regard  to  it,  no 
subsequent  felonious  intention  to  con- 
vert it  to  his  own  use  could  render 
him  guilty  of  larceny.  Ransom  v. 
State,  22  Con.  153. 

52.  The  finder  of  lost  goods  who 
takes  possession  of  them,  not  intending 
to  steal  them  at  the  time  of  the  orig- 
inal taking,  is  not  rendered  guilty  of 
larceny  by  any  subsequent  felonious 
intention  to  convert  them  to  his  owu 
use.     lb. 

53.  Every  taking  of  the  property  of 
another  without  his  knowledge  or  con- 
sent, does  not  amount  to  larceny;  to 
make  it  such,  the  taking  must  be  ac- 
companied by  circumstances  which 
demonstrate  a  felonious  intention. 
Smith  v.  Shultz,  1  Scam.  490. 

•54.  Larceny  from  the  house  is  de- 
fined to  be,  the  breaking  or  entering 
any  house  with  an  intent  to  steal,  or 
after  breaking  and  entering  said  house, 
stealing  therefrom  any  money  or  thing  of 
♦value.     Berry  v.  State,  10  Geo.  511. 

55.  One  may  be  guilty  of  this  crime 
where  the  original  entry  was  not  felo- 
nious or  with  an  intent  to  steal,    lb. 

56.  The  stealing  of  bank-notes  is 
put  on  the  same  footing  as  the  stealing 
of  goods  ;  and  as  it  is  not  necessary 
to  constitute  the  latter  offence  that  the 
larceny  should  be  from  the  person — 
that  is,  the  actual  possession  of  an- 
other— so  neither  can  it  be  necessary 
in  the  former.  Angel  v.  Com.,  2  Virg. 
Cas.  228. 

57.  If  the  owner  of  goods  parts  with 


the  possession  for  a  particular  purpose, 
and  the  person  who  receives  possession 
avowedly  for  that  purpose,  has  a  fraud- 
ulent intention  to  make  use  of  the  pos- 
session as  the  means  of  converting  the 
goods  to  his  own  use,  and  does  so  con- 
vert them,  it  is  felony.  Leicer  v.  Com., 
15  Serg.  &  Rawle93. 

58.  There  is  no  judicial  decision  in 
Pennsylvania  which  is  authority  in  the 
Pennsylvania  court,  carrying  the  doc- 
trine of  what  may  be  called  construct- 
ive larceny  beyond  the  case  where 
possession  only  was  intended  to  be  de- 
livered,    lb. 

59.  The  offence  of  larceny  consists 
in  the  felonious  taking  and  carrying 
away  of  the  property  of  another,  with- 
out his  consent  and  against  his  will, 
and  with  the  intent  to  convert  it  to  the 
use  of  the  taker.  Ccm.  v.  Low,  Thach. 
Crim.  Cas.  477. 

60.  If  one,  having  no  cause  of  ac- 
tion, sues  out  a  writ  for  a  fictitious  de- 
mand, and  so  gets  possession  of  the 
property  of  another,  which  he  converts 
to  his  own  use,  and  with  intent  to  de- 
fraud the  owner,  it  is  larceny,     lb. 

61.  If  a  man,  having  a  right  of  ac- 
tion, makes  use  of  a  process  which  he 
knows  he  has  no  right  to  adopt,  to  get 
the  property  of  his  debtor,  and  with  in- 
tent to  defraud  him,  it  is  larceny.    lb. 

62.  Where  one  obtains  possession  of 
goods  by  false  representations,  intend- 
ing to  convert  them  to  his  own  use,  and 
afterwards  does  convert  them,  entirely 
or  partially,  the  owner  not  having  part- 
ed with  the  right  of  property,  it  is  lar- 
ceny. State  v.  Idndenthalf,  5  Rich. 
237. 

63.  Larceny  will  lie  against  a  bailee 
for  the  eloigning  of  goods.  The  State 
v.   White,  2  Tyler  352. 

64.  A  larceny  may  be  committed  of 
goods  obtained  by  delivery  from  the 
owner,  if  it  was  done  animo  furandi. 
The  State  v.  Gorman,  2  Nott  &  McCord 
90. 

65.  The  defendant  was  a  common 
carrier,  owned  a  boat  on  the  Santee,  and 
undertook  to  transport  cotton  from 
Orangeburgh  district  to  Charleston, 
belonging  to  various  persons.  Before 
reaching  Charleston,  and  while  passing 
down  the  river,  he  communicated  his 
intention  to  one  of  the  hands  on  board, 
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of  converting  the  cotton  to  his  own 
use.  Afterwards,  at  "  Euchaw  Creek," 
in  Charleston  district,  he  consummated 
his  previous  intention  by  burning  a 
portion  of  the  cotton  and  disfiguring 
the  marks  upon  the  other  bales  by 
patching,  and  had  the  cotton  shipped 
on  board  a  steamer  to  Charleston,  and 
sold,  and  appropriated  the  sales  .to  his 
own  use.  Upon  an  indictment  for 
grand  larceny  in  Orangeburgh  district, 
the  jury  were  charged  by  the  Court. — 
First :  That,  to  convict  the  prisoner  of 
larceny,  there  must  be  a  taking  and 
carrying  away  of  the  goods  laid  in  the 
indictment,  with  a  felonious  intent,  in 
the  district  of  Orangeburgh.  Second  : 
That,  when  the  prisoner  received  said 
goods,  if  he  intended  to  deliver  them 
in  good  faith  to  the  consignee  in 
Charleston,  that  .  his  subsequently 
fraudulent  appropriation  of  them  to  his 
own  use  could  not  make  him  guilty  of 
larceny.  Third  :  If,  when  the  goods 
were  delivered  to  him,  he  received 
them  with  the  intention  of  stealing 
them,  then  it  was  larceny  from  the  be- 
ginning, as  laid  inOrangeburgh  district. 
The  State  v.  Thurston,  2  McMull.  382. 

66.  The  prisoner  was  found  guilty, 
under  this  charge,  of  petit  larceny  ; 
and  the  Appeal  Court  held,  upon  ap- 
peal, among  other  things, — 1st.  That 
the  jury,  under  the  circumstances,  were 
at  libetty  to  infer  that  the  defendant, 
at  the  time  he  received  the  cotton  in 
Orangeburgh,  intended  to  steal  it  and 
convert  it  to  his  own  use  ;  and  the 
verdict  of  guilty  was  very  properly 
given.  2d.  That  the  cotton  so  stolen 
by  the  defendant,  belonged  to  three 
different  individuals,  and  he  was  very 
properly  indicted  in  three  cases  ;  and 
a  conviction  in  one  case  was  no  bar  to 
a  conviction  in  the  two  others.  The 
stealing  of  goods  of  different  persons 
is  always  a  distinct  larceny,    lb. 

67.  When  one  finds  lost  property, 
which  has  no  marks  upon  it  by  which 
the  owner  can  be  ascertained,  he  is  not 
guilty  of  larceny,  though  he  takes  it 
animo  furandi.  The  State  v.  Conway, 
18  Mo.  (3  Bennett)  321.  Vide  Tyler 
v.  the  People,  Breese  227. 

68.  There  must  be  an  intention  to 
steal,  at  the  time  of  taking  the  goods, 
in  order  to  constitute  larceny,    Jb. 


69.  Where  a  shawl  was  dropped 
and  picked  up  by  the  defendant,  and 
afterwards  appropriated  to  his  own  use, 
it  does  not  amount  to  larceny.  The 
State  v.  Roper,  3  Dev.  473.  Vide  Law- 
rence v.  the  State,  1  Humph.  228. 

70.  It  is  a  settled  principle  of  law, 
that  if  one  lose  his  goods  and  another 
finds  them  and  converts  them  to  his 
own  use,  not  knowing  the  owner,  this 
is  not  larceny  ;  but  if  the  latter  knew 
the  owner,  or  had  the  means  of  know- 
ing him,  it  would  be  larceny.  Randal 
v.  the  State,  4  Smedes  &  Marsh.  349. 
Vide  Coon  v.  the  State,  13  Smedes  & 
Marsh.  246  ;  Lane  v.  Pecple,  5  Gil  man 
305  ;  People  v.  Swan,  1  Parker's  Crim. 
R.  9. 

71.  Where  one  obtains  possession  of 
goods  by  false  representations,  intend- 
ing to  convert  them  to  his  own  use, 
and  afterwards  does  convert  them  en- 
tirely or  partially,  the  owner  not  hav- 
ing parted  with  the  right  of  property, 
it  is  larceny.  The  State  v.  Lindenthall, 
5  Rich.  237.  Aliter,  where  the  owner 
has  parte!  with  the  possession  of  his 
goods.  Mowry  v.  Walsh,  8  Cow.  238  ; 
Ross  v.  the  People,  5  Hill  294. 

72.  The  stealing  of  a  horse  in  another 
State,  and  bringing  him  into  this  State, 
constitutes  the  crime  of  horse-stealing 
here.  The  State  v.  Ellis,  3  Conn.  R. 
185. 

73.  To  constitute  larceny  there  must 
be  a  trespass  in  tho  taking  ;  that  can- 
not be  where  the  possession  is  obtained 
by  consent  of  the  owner  ;  nor  could  it 
be  if  the  goods  were  lost;  because 
they  would  not,  in  such  case,  be  in  the 
owner's  possession,  so  as  to  make  it 
possible  a  trespass  could  be  committed 
in  taking  them  ;  all  that  is  said  in 
the  books,  therefore,  in  relation  to  the 
consent  of  the  owner  to  part  with  his 
goods,  amounts  only  to  this  :  to  make 
a  taking  larceny,  there  must  be  a  tres- 
pass, and  as  there  can  be  no  trepass 
where  the  party  taking  has  the  owner's 
consent,  so  neither  can  there  be  larce- 
ny.    Feller  v.  the  State,  9  Yerg.  397. 

74.  To  constitute  the  crime  of  larce- 
ny, a  trespass  in  the  original  taking 
must  have  been  committed  upon  tho 
right  owner,  the  taking  must  have 
been  invito  domino  against  the  will  of 
the  owner,  and   the  property  at  the 
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time  must  have  been  either  in  his  actu- 
al or  constructive  possession.  Hite  v. 
the  State,  9  Yerg.  198.  ViSe  Feller  v. 
the  State,  9  Yerg.  397. 

15.  If  a  person  receive  property  from 
a  slave,  with  a  fraudulent  and  felonious 
intent  of  converting  it  to  his  own  use, 
he  is  guilty  of  a  larceny,  because  he 
has  taken  it  from  the  possession  of  the 
owner  of  the  slave,  and  without  his 
consent,     lb. 

76.  A  bailee  could  not  be  guilty  of 
larceny,  at  Common  Law,  by  a  fraudu- 
lent conversion  of  the  deposit.  Wright 
v.  Lindsay,  20  Ala.  428. 

77.  Larceny  may  be  committed  when 
one  steals  his  own  property,  where  the 
intent  is  to  charge  another  with  the 
value  of  it.  Palmer  v.  the  People,  10 
Wend.  166. 

78.  To  constitute  larceny,  there  must 
not  only  be  a  taking,  but  a  carrying 
away  ;  a  bare  removal,  however,  from 
the  place  where  the  goods  are  found, 
though  the  thief  does  not  make  off  with 
them,  is  a  sufficient  asportation  or  car- 
rying away.  The  State  v.  Wisdom,  8 
Porter  512. 

79.  To  constitute  the  offence  of  lar- 
ceny, the  goods  must  be  wrongfully  or 
fraudulently  taken  and  carried  away, 
with  the  intent  to  convert  them  to  the 
taker's  own  use,  and  make  them  his 
own  property  ;  if  there  be  no  such  in- 
tention, it  amounts  to  a  trespass  only, 
and  not  to  a  felony  ;  if  the  taking  be 
open,  and  in  the  presence  of  the  owner, 
or  of  other  persons,  this  carries  with  it 
evidence  that  it  is  only  a  trespass. 
McDaniel  v.  the  State,  8  Smedcs  & 
Marsh.  401. 

80.  In  order  to  constitute  larceny, 
there  must  be  a  taking  of  the  goods, 
either  actual  or  constructive,  and  the 
felonious  intention  must  exist  at  the 
time  of  the  taking  ;  otherwise,  no  sub- 
sequent felonious  intention  will  render 
the  previous  taking  felonious.  Fulton 
v.  the  State,  8  Eng.  168. 


II.  Statutes  respecting  Larceny. 

81.  At  Common  Law,  a  dog  was  not 
the  subject  of  larceny  ;  but  it  seems 
the  Common  Law  in  this  respect  has 


been  changed  by  the  Revised  Statutes 
of  the  State  of  New  York,  which 
recognize  dogs  as  property,  by  sub- 
jecting them  to  taxation,  and  defines 
larceny  so  as  to  embrace  the  taking 
and  carrying  away  of  all  kinds  of  prop- 
erty, except  the  freehold  and  things 
which  are  parcel  of  it  The  People  v. 
Moloney,  1  Parker's  Crim.  Rep.  593. 

82.  Therefore,  where  one  was  indict- 
ed for  grand  larceny,  in  stealing  a 
Newfoundland  dog  of  the  value  of 
$100,  the  property  of  A.  B.,  and  arrest- 
ed on  a  warrant,  issued  on  such  in- 
dictment, after  a  hearing  on  habeas 
corpus,  before  a  justice  of  the  Supreme 
Court  at  Chambers,  his  discharge  was 
refused.     lb. 

83.  The  statute  declaring  a  second 
offence  of  petit  larceny  to  4>e  an  offence 
punishable  in  the  State  prison,  does 
not  apply  to  a  case  in  which  the  first 
conviction  took  place  in  another  State. 
People  v.  Casar,  1  Parker's  Crim.  645. 

84.  Accordingly,  where  a  defendant 
pleaded  guilty  to  an  indictment,  charg- 
ing petit  larceny  as  a  second  offence, 
and  it  appeared  by  the  indictment  that 
the  first  offence  was  committed  and  the 
first  conviction  had  in  Massachusetts, 
it  was  held  that  the  defendant  could 
only  be  punished  for  simple  larceny. 
lb. 

85.  Under  the  Rev.  Sts.  of  Jtfassa- 
chusetts,  c.  126,  stealing  in  a  dwelling- 
house  in  the  night-time,  property  not 
exceeding  the  value  of  $100,  is  simple 
larceny  only,  and  punishable  by  im- 
prisonment not  more  than  one  year;  and 
when  a  defendant,  convicted  of  such  of- 
fence, is  sentenced  to  any  term  of  soli- 
tary imprisonment,  in  addition  to  one 
year's  confinement  to  hard  labor,  such 
sentence  will  be  erroneous  and  will 
be  reversed  on  a  writ  of  error.  Tally 
v.  Commonwealth,  4  Met  357. 

86.  Entering,  breaking  in  and  steal- 
ing, in  a  dwelling-house,  shop,  &c,  in 
the  night-time,  property  of  less  value 
than  $100,  is  only  larceny,  although  by 
the  Rev.  Sts.  of  Massachusetts  the  same 
offence  if  committed  in  the  day-time  is 
made  an  aggravated  larceny.  The 
Commonwealth  v.  Tuck,  20  Pick.  356, 
363  ;  Hopkins  v.  Commonwealth,  3  Met. 
460. 

87.  The  Revised  Statutes  of  Massa- 
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chusetts  provide,  as  for  an  aggravated 
larceny,  for  the  offence  of  breaking 
and  entering  in  the  night-time  with  a 
fenonions  intent,  a  shop,  warehouse,  Ac, 
adjoining  to  and  occupied  with  a  dwell- 
ing-house, but  hot  adjoining,  &c,  in 
snch  a  manner  as  to  make  it  part  of  the 
messuage.  Devoe  v.  Commonwealth,  3 
Met  316  ;  but  see  the  Commonwealth  v 
Tuck,  20  Pick.  356. 

88.  In  North  Carolina,  by  the  act  of 
1199,  a  slave  may  commit  larceny.  The 
State  v.  HaU,  1  Tayl.  126. 

89.  In  South  Carolinia,  by  the  act  of 
1736-'7,  making  it  felony  to  steal  any 
warrant,  bill,  or  promissory  note  for 
payment  or  securing  of  payment  of 
any  money,  being  the  property  of  any 
other  person  or  persons,  &c,  the  steal- 
ing of  a  bank-bill  of  an  incorporated 
bank,  is  an  offence  within  the  act ;  it  is 
not  a  good  exception  that  the  indictment 
describes  the  bill  as  a  promissory  note 
instead  of  as  a  bank-bill,  although  the 
words  promissory  note  and  bank-bill 
are  not  convertible  terms,  for  the 
reason  that  any  promissory  note  is  not 
a  bank-bill,  yet  every  bank-bill  is  a 
promissory  note.  The  State  v.  Wilcox, 
3  Brevard  96. 

90.  Where  a  certificate  given  to  A. 
by  B.  whom  C.  had  promised  to  pay  for 
work,  stated  that  A.  had  paid  for  the 
work  and  that  B.  had  no  claim  there- 
for on  0.,  it  is  a  receipt  or  release 
within  the  Rev.  St  c.  126,  §  IT,  and  is 
the  subject  of  larceny,    lb. 

91.  In  Virginia,  the  statute  of  1806, 
which  made  it  felony  to  steal  any 
11  bank-note,"  embraced  any  available 
chose  in  action  bearing  the  name,  nor 
is  the  meaning  of  the  term  limited  by 
the  8th  section  of  the  act  of  1819. 
Pomeroy  v.  Com.  2  Virg.  Cas  342. 

92.  All  the  public  officers  of  the  State 
are  required  to  keep  entries  or  records 
of  their  proceedings ;  and  it  is  the  steal- 
ing of  these  the  Legislature  interdicted, 
and  that  whether  they  belonged  to 
Courts  of  record  properly  speaking,  or 
to  any  of  the  public  officers.  Wilton 
v.  State,  5  Ark.  513. 

98.  The  taking  bank-notes  from  a 
justice's  court,  where  they  were  regu- 
larly filed  as  part  of  the  papers,  falls 
within  the  offence  contemplated  by  the 
penal  code  of  Arkansas,  lb. 
88 


94.  By  the  act  of  March  22d,  1817, 
stealing  a  note  of  the  nature  of  a  bank- 
note, issued  by  an  individual,  is  held  to 
be  larceny.  Sylvester  v.  Girard,  4  Rawle 
185. 

95.  In  South  Carolina,  the  statute 
of  March  5th,  1137,  makes  it  larceny  to 
steal  a  bank-note,  where  it  is  proved 
to  be  a  genuine  bank-note.  State  v. 
Tillery,  1  Nott  &  McC.  9  ;  State  v. 
Casados,  lb.  91. 

96.  In  Pennsylvania,  by  statute  of 
April  5th,  1790,  the  taking  of  bills  ob- 
ligatory is  punishable  as  larceny,  and 
it  was  held  that  the  taking  of  one  bill 
obligatory  was  larceny.  Commonwealth 
v.  Messenger,  1  Binn.  273. 

97.  The  16th  section  of  the  Crimes 
act  of  1790,  ch.  36,  provides  "if  any 
person,  &c,  upon  the  high  seas,  shall 
take  and  carry  away,  with  an  intent  to 
steal  or  purloin,  the  personal  goods  of 
another,  the  person,  &c,  shall,  on  con- 
viction, be  fined  not  exceeding  the  four- 
fold value  of  the  property  so  stolen/' 
&c;  held  that  foreign  coin  and  do- 
mestic coin,  and  bank-bills,  or  any  of 
them,  were  "personal  goods/'  within 
the  intent  of  the  statute.  United  States  v. 
Movlton,  5  Mason  537. 

98.  The  Crimes  act  of  1790,  ch.  36, 
(9)  §  16,  provides  "  that  if  any  person 
within  any  of  the  places  under  the  sole 
and  exclusive  jurisdiction  of  the  United 
States,  or  upon  the  high  seas,  shall 
take  and  carry  away  with  intent  to 
steal  or  purloin  the  personal  goods  of 
another,  he  shall,  on  conviction,"  be 
liable  to  a  certain  punishment  pre- 
scribed by  the  act ;  it  is  clear  that  no 
person  is  punishable  under  this  act, 
unless  his  case  falls  within  the  descrip- 
tive terms  used  in  the  act ;  if  he  should 
take  and  carry  away  with  intent  to 
steal  or  purloin,  anything  not  the 
"  personal  goods"  of  another,  or  should 
commit  the  offence    in  a  place  not 

under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States"  he  would  not 
be  liable  to  punishment  under  the  act 
United  States  v.  Davis,  5  Mason  358. 

99.  And  an  indictment  which  did  not 
contain  all  the  material  statements  to 
bring  the  case  within  the  statute,  would 
be  bad,  and  judgment  might,  even  after 
verdict,  be  arrested  for  the  defect.   U. 

100.  And  an  indictment,  to  be  prop- 
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erly  framed,  must  follow,  if  not  the  very 
words,  at  least  the  substance  of  the 
statute.    lb. 

101.  If  the  words  of  the  act  of  1790 
describe  the  offence  of  larceny,  or 
theft  at  the  Common  Law,  still  the  in- 
dictment must  use  the  words  of  the 
statute,  for  it  is  punishable  as  a  statute 
offence,  and  it  would  not  be  sufficient 
to  allege  that  the  party  was  guilty  of 
larceny  or  theft.    lb. 

102.  And  for  the  same  reason  it 
would  not  be  sufficient  to  use  any 
other  words,  not  being  those  of  the 
statute,  although,  in  the  sense  of  Hie 
Common  Law,  they  may  be  descriptive 
of  the  same  offence,    lb. 

103.  Quere — Whether  the  words, 
"  take  and  carry  away,  with  intent  to 
steal,"  are  exactly,  in  all  cases,  of  the 
same  legal  import  with  "feloniously 
steal,  take,  and  carry  away."    lb. 

104.  An  indictment,  on  the  act  of 
1190,  lies  only  where  the  offence  is 
committed  in  respect  to  the  u  personal 
goods  "  of  another,    lb. 

105.  To  bring  a  case  of  larceny  with- 
in the  act  of  1790,  the  offence  must  be 
committed  in  a  place  within  "  the  sole 
and  exclusive  jurisdiction  of  the  United 
States  f  and  when  the  allegation  in  an 
indictment  is  that  the  site  of  the  Marine 
Hospital  "  has  been  and  is  ceded  by  the 
State  of  Massachusetts  to  the  United 
States,''  this  allegation  is  quite  consist- 
ent with  its  not  being  a  sole  or  exclus- 
ive jurisdiction,     lb. 

106.  Semble— That  the  Revised  Stat- 
utes  of  the  State  of  New  York  have  not 
made  the  offence  of  petit  larceny  a 
misdemeanor,  but  that  it  is  still  a 
felony  at  Common  Law.  Ward  v. 
People,  3  Hill  395. 

107.  The  crimes  of  larceny  and  em- 
bezzlement are  wholly  separate  and 
distinct.  The  5th  section  of  article  3, 
ch.  51,  Dig.,  was  designed  simply  to 
extend  and  lay  down  with  greater 
particularity  the  crime  of  embezzle- 
ment, and  make  the  punishment  the 
same  as  in  larceny.  Fulton  v.  State, 
8  Eng.  168. 

108.  In  New  Hampshire,  section  7, 
chap.  215,  Rev.  Stats.,  provides,  in  sub- 
stance, that  if  any  person  shall  break, 
and  enter  any  shop,  &c,  in  the  night- 
time, with  intent  to  steal,  he  shall  be 


punished,  &c.  Section  9  enacts,  that 
if  any  person  shall,  in  the  night-time, 
break  or  enter  any  shop,  &c,  and  shall 
therein  commit  larceny,  he  shall  be 
punished.  Section  8  provides  that  if 
any  person,  with  intent  to  commit  any 
crime,  the  punishment  whereof  may  be 
confinement  to  hard  labor,  shall,  in 
the  night-time,  either  break  or  enter 
any  building,  &c,  he  shall  be  punished. 
An  intent  to  commit  larceny  of  goods 
to  the  value  of  twenty  dollars,  would 
subject  the  offender  to  punishment, 
under  this  section — see  section  13. 
Under  the  7th  section,  the  breaking 
and  entering  must  be  proved,  but 
actual  larceny  need  not  be  proved,  the 
intent  alone  being  sufficient;  but 
under  the  9th  section,  either  the  break- 
ing or  the  entry  is  sufficient,  but  actual 
larceny  must  be  shown.  State  v.  Aytr, 
3  Foster's  R.  317. 

109.  The  offence  made  punishable  by 
the  Rev.  Stats,  c.  126,  §  16,  is  that  of 
stealing  from  the  person  of  another ; 
and  the  degree  of  punishment  is  not 
by  the  statute  made  to  depend  upon 
the  value  of  the  property  stolen.  Under 
this  section,  the  taking  of  any  amount 
of  property,  by  stealing  the  same  from 
the  person  of  another,  is  punishable  in 
the  State  prison,  as  well  as  in  the 
county  jail,  or  house  of  correction. 
Com.  v.  Nolan,  5  Cush.  288. 

110.  The  provisions  of  the  18th  sec. 
of  this  chapter,  enlarging  somewhat 
the  extent  of  the  jurisdiction  of  the 
offence  punishable  under  the  16th  sec. 
lb. 

111.  Quere — Whether  justices  of 
the  peace  have,  by  the  18th  section, 
concurrent  jurisdiction  of  a  case  of 
larceny  from  the  person,  where  the  prop 
erty  stolen  is  not  over  five  dollars  in 
value,    lb. 

112.  The  terms,  "steal,"  and  "lar- 
ceny," as  used  in  the  25th  section  of 
the  24th  ch.  of  the  Penal  Code  (Clay's 
Digest,  420,  §  25),  are  technical,  and 
do  not  include  an  offence  which  would 
not  amount  to  a  larceny,  if  committed 
in  this  State.  Spencer  v.  the  State,  20 
Ala.  24. 

113.  Breaking  and  entering  a  dwell- 
ing-house in  the  day-time,  with  an  in- 
tent to  steal,  and  stealing  in  a  dwelling- 
house,  whether,  by  means  of  breaking 
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and  entering,  or  otherwise,  are  two 
distinct  statute  offences  ;  each  subject- 
ing the  party  to  the  liability  of  five 
years'  imprisonment.  Com.  v.  Hope, 
22  Pick.  1. 

114.  Any  one  fact  of  breaking,  enter- 
ing, and  stealing,  necessarily  consti- 
tutes both  of  those  offences,    lb. 

115.  It  is  the  bringing  of  the  stolen 
property  into  this  State,  and  not  the 
taking  of  it,  which  constitutes  the 
offence  denounced  by  the  25th  section 
of  the  4th  chapter  of  the  Penal  Code. 
Where,  therefore,  the  taking  is  under 
such  circumstances  as  would  make 
it  a  larceny  if  done  here,  and  the 
property  is  afterwards  brought  into 
this  State,  the  crime  is  complete,  with- 
out regard  to  the  law  of  the  State  where 
the  act  was  committed.  Murray  v. 
State,  18  Ala.  727. 

116.  Whether,  under  a  combined 
yiew  of  the  act  against  receivers  of 
stolen  goods  (a.),  and  the  act  of  1806, 
entitled  an  act  to  punish  certain  thefts 
and  forgeries  (b.),  and  the  act  of  1812, 
in  amendment  thereof,  the  stolen  bank- 
note could  be  considered  as  "  goods," 
within  the  meaning  of  the  said  act  of 
1792  ;  the  Court  was  of  opinion  that, 
upon  principle,  as  well  as  upon  the 
authority  of  Sadi  Sf  Morris  case  (a),  it 
could  not.  Rutherford  v.  Com.,  2  Virg. 
Cas.  141. 

111.  Goods  received  criminally  with- 
in the  intent  and  meaning  of  the  A.  A.  of 
1769,  must  be  such,  the  stealing  where- 
of must  be  a  capital  felony,  or  they 
must  be  taken  burglariously,  inasmuch 
as  the  act  subjects  the  receiver  of  such 
stolen  goods,  as  accessory,  to  the 
pains  of  death,  which  the  legislature 
never  could  have  intended  as  the 
punishment  of  an  accessory  in  any  of- 
fence less  than  capital.  State  v.  Hark- 
ness,  1  Brevard  216. 

118.  Stealing  from  a  dwelling-house 
in  the  night-time,  is  not  made  an  ag- 
gravated larceny  by  the  Rev.  Sts.,  c. 
126.     Tutty  v.  Com.,  4  Mete.  357. 

119.  In  South  Carolina,  the  acts  of 
1736-,7  make  it  felony  to  steal  any 
warrant,  bill,  or  promissory  note,  for  the 
payment,  or  securing  the  payment,  of 
any  money,  being  the  property  of 
another  person  or  persons,  &c.  Before 
this  law  was  passed,  notes  of  hand, 


being  choses  in  action,  and  not  con- 
sidered as  valuable  in  themselves, 
were  not  deemed  property,  the  steal- 
ing of  which  could  be  felony  ;  but 
this  act  puts  them  on  the  same  foot- 
ing as  the  money  they  are  meant  to 
secure.  State  v.  Wilson,  3  Brevard 
196. 

120.  Choses  in  action,  except  to  the 
value  of  the  paper  and  wax,  were  not, 
at  Common  Law,  subjects  of  larceny. 
The  act  of  Assembly  of  1736— '7,  makes 
those  mentioned  therein  the  subject  of 
larceny,  in  the  same  manner  as  goods 
and  chattels.  Among  those  enumerat- 
ed in  the  act  are  promissory  notes. 
State  v.  Casados,  1  Nott  &  McCord 
91. 

121.  It  is  clear  and  manifest  beyond 
a  reasonable  doubt,  tjiat  bank-bills  are 
included  under  the  term  promissory 
notes,  and  were  intended  by  the  legis- 
lature to  be  so  included,    lb. 

122.  At  Common  Law,  larceny  could 
not  be  committed  of  bank-notes,  bank- 
bills,  and  of  bills  of  credit.  Damewood 
v.  State,  1  Howard  262. 

123.  Although  the  statute  has  not 
expressly  enumerated  bank-notes,  and 
made  them  subjects  of  which  larceny 
could  be  committed  under  that  descrip- 
tion alone  ;  yet  as  they  are  in  verity 
promissory  notes,  possessing  all  the 
properties  which  constitute  a  promis- 
sory note,  a  count,  charging  the  lar- 
ceny of  a  promissory  note,  for  the  pay- 
ment of  money,  purporting  to  be  a  bank- 
note, would  be  sustained  by  proof  of 
the  felonious  taking,  &c,  of  a  Bank- 
note of  the  Planters'  Bank.     lb. 

124.  The  Virginia  statute  of  1824, 
as  to  larceny,  did  not  operate  as  a  re- 
peal of  the  statute  of  1819,  as  to  lar- 
cenies committed  before  the  first  of 
May,  1824.    Allen's  case,  2  Leigh  727. 

125.  In  Virginia,  the  1st  section  of 
the  act  of  February  2lst,  1823,  c.  32, 
does  not  refer  to  grand  larceny,  nor  to 
any  offence  which  at  the  time  of  the 
passage  thereof,  might  have  been 
punishable  by  imprisonment  in  the 
penitentiary  for  more  than  two  years. 
Commonwealth  v.  Shelton,  2  Virg.  Cas. 
384. 
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III.  What  Property  may  be  the  sub- 
ject of  Larceny. 


126.  Where  a  key  is  in  the  lock  of  a 
door  in  a  house,  it  is  the  subject  of 
larceny.  Hoskinsv.  Tarrence,  5  Blackf. 
417. 

127.  A  slave  who  has  absconded 
from  the  possession  of  his  owner,  is 
nevertheless  in  his  constructive  pos- 
session. Coon  v.  State,  13  S.  &  Marsh, 
246. 

128.  Where  bees  are  in  the  posses- 
sion of  the  owner,  they  are  subjects  of 
larceny.  State  v.  Murphy,  5  Blackf. 
498. 

129.  It  is  clear  that  a  larceny  may 
be  committed  by  taking  any  creatures 
whatever,  which  are  domitae  natures, 
and  fit  for  food,  as  ducks,  hens,  geese, 
turkeys  or  their  eggs,  or  young  ones. 
Norton  v.  Ladd,  5  N.  Hamp.  203. 

130.  But  things  of  a  base  nature,  in 
contemplation  of  law,  as  dogs,  cats, 
bears,  foxes,  monkeys,  ferrets,  Ac, 
cannot,  by  the  Common  Law,  be  the 
subjects  of  larceny,  although  a  man 
may  have  a  property  in  them  which 
the  law  will  protect  by  a  civil  action. 
I&.Vide  Warren  v.  State,  1  Green  106. 

131.  It  is  clear  that  a  sable  caught 
in  a  trap  in  the  woods  cannot  be  the 
subject  of  a  larceny,    lb. 

132.  A  bank-note  is  personal  proper- 
ty and  the  subject  of  larceny,  within 
the  meaning  of  the  thirty-second  sec- 
tion of  the  third  article  of  the  act  of 
1835,  concerning  crimes  and  punish- 
ments.   McDonald  v.  State,  8  Mo.  288. 

133.  Doves  are  ferae  naturae,  and 
as  such  are  not  subjects  of  larceny,  ex- 
cept when  in  the  care  and  custody  of 
the  owner,  as  when  in  a  dove-cot  or 
pigeon-house,  or  when  in  the  nest  be- 
fore they  are  able  to  fly.  Common- 
wealth v.  Chace,  9  Pick.  15. 

134.  If,  when  thus  under  the  care  of 
the  owner,  they  are  taken  furtively,  it 
is  larceny.    lb. 

135.  Where  an  indictment  against 
a  defendant,  alleged,  that  he  at  Boston, 
on  the  23d  of  April,  1844,  stole  one 
certain  original  book  of  accounts  con- 
cerning money  due,  of  the  value  of 
twenty  dollars,  one  receipt,  release,  or 
defeasance,  containing  an  acquittance 
of  money  due  of  the  value  of  six  dol- 


lars ;  held  that  the  memorandum-book 
of  accounts  was  the  subject  of  larceny 
within  the  Rev.  Stats,  of  Massachusetts. 
Commonwealth  v.  Williams,  9  Met.  273. 

136.  By  the  South  Carolina  statute  of 
1826,  corn  growing  in  a  field  is  a  sub- 
ject of  larceny,  even  before  it  is  severed 
from  the  soil.  State  v.  Stephenson,  2 
Bailey  334. 

137.  By  the  law  of  Pennsylvania, 
notes  of  unincorporated  banks  are  not 
subjects  of  larceny  ;  the  fact  of  incor- 
poration should  be  alleged  in  the  in- 
dictment. Spangler  v.  Commonwealth, 
3  Binn  533. 

138.  In  the  strict  sense  of  the  Com- 
mon Law,  personal  goods  are  goods 
which  are  movable,  belonging  to  or  the 
property  of  some  person,  and  which 
have  an  intrinsic  value.  U.  S.  v. 
Davis,  5  Mason  358. 

139.  Bonds,  bills,  or  notes,  which 
are  choses  in  action,  are  not  esteemed 
by  the  Common  Law  goods  whereof 
larceny  may  be  committed,  being  of 
no  intrinsic  value,  and  not  importing 
any  property  in  possession  of  the  per- 
son from  whom  they  are  stolen,  but 
only  evidence  of  property.    lb. 

140.  In  penal  statutes,  a  more  strict 
construction  is  adopted,  and  the  analo- 
gy of  the  Common  Law  in  respect  to 
larceny  may  well  furnish  the  proper 
rule  for  decision.    lb. 

141.  Turpentine  which  has  run  out 
of  the  trees  into  boxes  cut  into  the  tree 
for  the  purpose  of  receiving  the  liquid, 
is  the  subject  of  larceny.  State  v. 
Moore,  11  Iredell  70. 

142.  Where  ice  is  put  away  in  an 
ice-house  for  domestic  use,  it  is  pri- 
vate property,  and  as  such,  the  subject 
of  larceny.  Ward  v.  People,  3  Hill 
395. 

143.  In  order  to  render  bonds,  notes, 
&c,  the  subject  of  larceny,  they  must 
be,  at  the  time  of  taking,  legally  valid 
and  subsisting  securities  for  the  pay- 
ment of  money  or  some  specific  article 
of  value.  Wilson  v.  State,  1  Porter 
118. 

144.  Lost  goods  may  be  the  subject 
of  larceny,  and  should  receive  the  same 
protection  from  the  civil  and  criminal 
law  as  goods  in  any  other  situation* 
Ransom  v.  State,   22*Conn.  153. 

145.  Bank-bills,  eo  nomine,  are  the 
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subjects  of  larceny  or  robbery.     Gree- 
son  v.  State,  5  Howard  33. 

146.  At  Common  Law,  cboses  in  ac- 
tion are  not  the  subject  of  larceny,  lb. 
Vide  Culp  v.  State,  1  Porter  33. 

147.  Bank-bills,  after  they  are  re- 
deemed by  the  bank,  are  the  subject  of 
larceny.     Com.  v.  Rand,  7  Mete.  475. 

148.  A  runaway  slave  is  the  subject 
of  larceny.  Cash  v.  State,  10  Humph. 
Ill  ;  vide  Moreheadv.  State,  2  Humph. 
635  ;  Murray  v.  State,  18  Ala.  727. 


IV.  Indictment  for  Larceny. 

149.  An  indictment  for  stealing  corn 
charges  an  offence  at  Common  Law,  in 
the  State  of  Maryland,  and  the  person 
indicted,  upon  conviction,  may  be  pun- 
ished under  the  act  of  that  State  of 
1809,  c.  138,  upon  an  indictment  which 
concludes  contra  pacem ;  that  act 
repeals  the  Common  Law  punishment, 
and  provides  only  for  a  different  pun- 
ishment of  the  offence.  The  State  v. 
Evans,  7  Gill  &  Johns.  290. 

150.  To  make  an  indictment  for  lar- 
ceny good,  the  goods  alleged  to  have 
been  stolen,  must  be  proved  to  be  the 
absolute  or  special  property  of  him 
who  is  the  alleged  owner ;  a  larceny 
also  must  be  made  out.  The  State  v. 
Furlong,  1  App.  225. 

151.  In  a  case  of  larceny,  where  the 
property  stolen  was  alleged  to  be  that 
of  Richard  G.,  and  it  was  afterwards 
described  as  the  property  of  Robert  G.; 
held  that  it  was  a  mere  clerical  error 
and  not  ground  for  objection.  Qretson 
v.  the  State,  5  How.  33. 

152.  The  word  steal  need  not  be  used 
in  an  indictment  for  larceny.  Dame- 
wood  v.  the  State,  1  How.  262. 

153.  Where  an  indictment  alleges  a 
watch  stolen  to  be  the  property  of  A., 
and  it  was  proved  that  B.  was  the  gen- 
eral owner,  but  that  he  had  exchang- 
ed it  with  A.,  for  a  few  weeks,  and 
that  it  was  stolen  while  in  A.'s  posses- 
sion ;  it  was  held  that  A.  had  a  special 
property  in  the  watch  sufficient  for  the 
purpose  of  sustaining  the  indictment. 
Yates  v.  State,  10  Yerg.  549. 

154.  Where  an  indictment  alleges 
that  the  defendant  stole  a  parcel  of 


oats,  it  is  sufficiently  certain.  The  State 
v.  Brown,  1  Dev.  137. 

155.  Where  an  indictment  was  laid 
for  stealing  a  bank-note,  a  description 
of  the  note  in  the  following  words,  one 
twenty-dollar  bank-note  on  the  State 
Bank  of  North  Carolina,  of  the  value 
of  twenty  dollars,  is  sufficient.  The 
State  v.  Bout,  3  Hawks.  618. 

156.  In  an  indictment  for  larceny 
of  bank-bills  and  promissory  notes,  it 
is  necessary  to  charge  and  prove  that 
the  defendant  knew  that  the  papers 
stolen  were  bank-bills  and  notes.  Rich 
v.  the  State,  8  Ohio  111. 

157.  Where  an  indictment  lies  for 
petit  larceny,  it  will  not  be  quashed  for 
the  omission  of  the  name  of  the  Court 
in  which  it  is  found.  The  State  v. 
Jeffries,  1  Tayl.  216. 

158.  Where  a  warrant  directed  a 
Court  to  be  summoned  for  the  examina- 
tion of  a  prisoner  charged  with  felon- 
iously stealing  sundry  checks  drawn 
by  sundry  individuals  upon  the  Ex- 
change Bank  at  N.,  and  sundry  other 
checks  drawn  in  like  manner  upon  the 
Farmers'  Bank  at  N.,  also  treasury 
notes  and  other  bank-notes,  the  whole 
of  which  checks,  treasury  notes,  and 
bank-notes,  amount  to  $2,324,  of  the 
value  of  $2,324,  the  property  of  J.  S. 
M.,  and  the  record  of  the  examining 
Court  showed  that  the  prisoner  was  ex- 
amined upon  a  charge  of  feloniously 
stealing  divers  goods  and  chattels,  the 
property  of  J.  S.  M.  ;  it  was  held  that 
the  warrant  and  examination  were 
good,  and  that  an  indictment  for  the 
larceny  of  divers  checks,  bank-notes, 
and  United  States  treasury-notes,  the 
property  of  J.  S.  M.,  was  sufficiently 
sustained  thereby.  Boyd's  case,  1  Rob- 
inson 691. 

159.  Where  an  indictment  alleges 
that  the  defendant  did  embezzle,  steal, 
take,  and  carry  away  certain  goods,  it 
will  not  be  bad  for  duplicity  as  charg- 
ing the  two  offences  of  embezzlement 
and  larceny ;  the  word  embezzle  may 
be  rejectea  as  surplusage,  and  the  in- 
dictment will  be  regarded  as  charging 
a  larceny  only.  The  Commonwealth 
v.  Simpson,  9  Met.  138. 

160.  To  warrant  the  admission  of 
testimony  that  an  indicted  party  has 
embezzled  moneys  or  goods,  the  indict- 
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ment  should  charge  matter  sufficient 
to  apprise  him  of  the  charge  of  em- 
bezzlement against  him.  lb. 

161.  In  Virginia,  where  an  indictment 
lies  against  A.,  for  a  second  offence  of 
petit  larceny,  and  alleges  a  former  con- 
viction and  punishment,  for  a  like  of- 
fence, but  does  not  in  terms  allege  that 
the  Court  in  which  the  first  offence  was 
tried,  had  Competent  authority  to  try 
the  same,  and  does  not  allege  that  the 
former  conviction  remained  in  force,  nor 
that  such  conviction  appeared  by  re- 
cord, nor  that  A.,  who  was  formerly 
convicted,  was  the  same  person  who 
was  charged  with  the  subsequent  of- 
fence, and  the  verdict  was  guilty  ; 
held  that  none  of  these  omissions  was 
ground  for  arrest  of  judgment.  Stroup1* 
case,  1  Robinson  754. 

162.  Where  an  indictment  is  laid  for 
stealing  in  a  dwelling-house,  shop,  Ac, 
in  the  day-time,  property  of  less  value 
than  $100,  it  must  contain  the  allega- 
tion of  day-time,  or  it  will  only  stand  as 
an  indictment  for  simple  larceny.  Hag- 
gttt  v.  the  Commonwealth,  3  Met.  457  ; 
Hopkins  v.  the  Commonwealth,  3  Met. 
460. 

163.  Where  an  indictment  lies  for 
larceny,  it  must  state  the  value  of  the 
articles  alleged  to  be  stolen,  and  when 
it  alleges  the  stealing  of  various  arti- 
cles, but  states  only  the  collective  val- 
ue of  the  whole  of  them,  and  the  jury 
find  the  defendant  guilty  of  stealing 
only  a  part  of  them  ;  held  that  no  judg- 
ment can  be  legally  rendered  against 
the  defendant.  Hope  v.  the  Common- 
wealth, 9  Met.  134. 

164.  Since  the  Vermont  statute, 
which  made  horse-stealing  larceny,  the 
question  cannot  arise,  which  did  under 
the  former  statute,  with  respect  to  join- 
ing of  horse-stealing  and  simple  lar- 
ceny in  the  same  count  of  an  indict- 
ment. The  State  v.  Nutting,  16  Ver. 
261. 

165.  Where  an  indictment  is  found 
for  breaking  and  entering  an  office  in 
the  night-time,  under  the  Massachusetts 
statute  of  1804,  c.  143,  §  4,  it  is  not  ne- 
cessary to  aver  that  the  office  is  not 
adjoining  to  or  occupied  with  a  dwell- 
ing-house. Devocv.the  Commonwealth, 
3  Met.  316. 

166.  Where  a  count  in  an  indictment 


charges  that  the  defendant  broke  and 
entered  a  shop  with  intent  to  commit  a 
larceny,  and  did  there  and  then  com- 
mit a  larceny,  it  is  not  bad  for  duplici- 
ty. The  Commonwealth  v.  Tuck,  20 
Pick.  356. 

167.  In  South  Carolina  the  term  pig 
not  being  in  the  statute  against  hog- 
stealing,  an  indictment  for  stealing  a 
pig  contrary  to  that  act  cannot  be  sup- 
ported. The  State  v.  AT  Lain,  2  Bre- 
vard 443. 

168.  A  criminal  prosecution  may  be 
maintained  for  the  larceny  of  checks, 
bank-notes,  and  United  States  treasury 
notes.    Boyd's  case,  1  Robinson  691. 

169.  Where  personal  chattels  are 
the  subject  of  an  offence,  as  in  larceny, 
they  must  be  described  specifically  by 
the  names  usually  appropriated  to 
them,  and  the  number  and  value  of 
each  species  or  particular  kind  of 
goods  stated.  State  v.  Longbottomt, 
11  Humph.  39. 

170.  Where  the  defendant  was 
charged  with  having  stolen  ten  dollars 
good  and  lawful  money  of  the  State  of 
Tennessee  ;  held  that  it  was  not  a  suffi- 
cient description  of  the  thing  ;  stolen 
money  should  be  described  as  so  many 
pieces  of  current  gold  or  silver  coin, 
and  the  coin  must  be  stated  by  its  ap- 
propriate name.    lb. 

171.  An  indictment  on  the  Rev.  Sts. 
c.  126,  §16,  describing  the  offence  of 
larceny  by  stealing  from  the  person  of 
another,  was  held  to  be  within  the  lan- 
guage of  the  Rev.  Sts.  c.  126,  §  16, 
which  is  simply  larcenv  by  stealing 
from  the  person  of  another.  Common- 
wealth v.  Vimond,  3  Cush.  237. 

172.  When  property  is  levied  upon 
by  a  constable  he  acquires  a  special 
property  in  it;  and  when  stolen,  it  may 
be  alleged  in  an  indictment  or  com- 
plaint as  the  property  of  the  constable. 
Palmer  v.  People,  10  Wend.  166. 

173.  Necessary  articles, furnished  by 
a  parent  to  a  minor  child  for  use,  may 
well  be  described  in  an  indictment  as 
belonging  to  either  the  parent  or  child. 
State  v.  Williams,  2  Strobh.  229. 

174.  A  saddle  furnished  by  a  father 
to  his  infant  son,  is  such  an  article  as 
in  an  indictment  may  be  laid  in  either 
the  father  or  son.    lb. 

175.  Goods  stolen  from  a  washerwo- 
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man  may  be  described  as  hers,  because 
she  is  answerable  for  them.  U.  States 
y.  Burroughs,  3  McLean  405. 

176.  If  a  coach  be  standing  in  the 
yard  of  a  coach-maker,  to  be  repaired, 
and  a  plate  of  glass  and  hammercloth 
be  stolen  from  it,  the  property  may  be 
well  laid  in  the  owner  of  the  premises. 
lb. 

177.  Where  a  parcel  is  stolen  from 
tiie  boot  of  a  stage  the  property  may 
be  laid  in  the  driver,  though  he  may  be 
no  proprietor  of  the  goods  or  the  coach, 
and  though  as  against  his  employers 
he  has  a  bare  charge,  but  as  against 
the  rest  of  the  world  he  has  a  legal 
possession.    lb. 

178.  In  an  indictment  under  the 
Michigan  statute  (Sees.  1,  1840,  p.  42, 
§  1)  which  provides  for  the  punish- 
ment "  of  larceny  by  stealing  of  the 
property  of  another"  any  bank-note, 
bank-bill,  etc.,  a  description  of  the 
property  stolen  as  "  bank-notes"  or 
"bank-bills,"  merely  following  the  lan- 

?aage  of  the  statute,  will  be  good. 
eople  v.  Kent,  1  Doug.  42. 

179.  Where  there  is  an  allegation  in 
an  indictment  for  stealing  bank-notes, 
that  the  bank-bills  were  the  goods  and 
chattels  of  A.,  it  is  a  sufficient  aver- 
ment that  they  were  his  property,  the 
word  "chattels"  denoting  property 
and  ownership,    lb. 

180.  In  cases  where  bank-notes  are 
stolen  from  the  mail,  they  may  be  laid 
as  the  property  of  the  person  forward- 
ing them.  United  Slates  v.  Burroughs, 
3  McLean  405. 

181.  Where  a  horse  escaped  from  the 
owner,  and  was  taken  in  the  field  of 
a  third  person,  and  placed  in  his  stable, 
from  whence  he  was  stolen,  it  was  held 
that  was  in  the  constructive  possession 
of  the  owner,  and  in  the  actual  pos- 
session of  such  third  person,  and  that 
the  indictment  may  well  aver  the  pos- 
session to  be  in  the  owner  or  such  third 
person.     Owen  v.  State,  6  Humph.  330. 

182.  Where  an  indictment  is  found 
for  stealing  a  bank-note  of  the  State 
Bank  of  Ohio  for  the  payment  of  ten 
dollars,  it  was  held  that  it  was  not 
necessary  that  the  note  should  have 
been  described  with  greater  particular- 
ity.    Crawford  v.  State,  2  Carter  132. 

183.  Where  an  indictment  charges 


a  larceny  of  certain  county  orders,  and 
describes  them  as  follows — "  five  coun- 
ty orders  drawn  by  the  auditor  of  the 
county  of  Allen,  in  the  State  of  Indiana, 
on  the  treasurer  of  said  Allen  county, 
and  one  of  these  county  orders  being 
of  the  denomination  of  87  dollars  and 
27  cents,  and  of  the  value  of  25  dol- 
lars, and  one  other  of  said  county  or- 
ders," etc.,  (describing  each  order  after 
the  manner  of  the  first,)  "of  the  per- 
sonal goods,"  etc.,  "  then  and  there  did 
feloniously  take  and  carry  away,  con- 
trary,"— it  was  held  that  the  descrip- 
tion in  the  indictment  was  good,  and 
that  the  larceny  was  well  described 
without  using  the  word  "  steal."  Engle- 
man  v.  State,  2  Carter  91. 

184.  Where  the  indictment  alleges 
that  the  defendant  stole  a  bank-note  of 
the  value  of  ten  dollars,  of  the  goods, 
chattels,  etc.,  this  is  a  sufficient  allega- 
tion of  property  and  value,  and  as  par- 
ticular a  description  as  the  law  re- 
quires,    lb. 

185.  Where  in  an  indictment  for  lar- 
ceny the  first  count  charged  the  defend- 
ant with  stealing  a  slave  "of  the  goods 
and  chattels  of  J.  H.,  from  the  posses- 
sion of  J.  H.,"  and  the  second  count 
was  like  the  first,  with  the  exception 
that  it  did  not  charge  the  slave  with 
being  taken  from  the  possession  of 
any  one,  and  neither  count  found  the 
offence  to  have  been  committed  contra 
formam  statuti,  the  jury  found  that  the 
slave  was  at  that  time  a  runaway — it 
was  held  that  the  defendant  must  be 
discharged  on  the  first  count,  the  slave 
being  not  in  the  actual  possession  of 
J.  H.,  and  the  second,  the  offence 
charged  was  not  one  at  Common  Law. 
Commonwealth  v.  Hays,  1  Virg.  Cas. 
122. 

186.  Where  an  indictment  is  found- 
ed upon  the  act  of  Maryland  of  1809, 
c.  138,  for  stealing  a  bank-note,  it  is 
good  if  the  offence  is  charged  in  the 
language  of  the  statute.  State  v.  Cos* 
sell,  2  Harr.  A  Gill  407. 

187.  Where  an  indictment  is  laid  for 
stealing  three  promissory  notes  called 
bank-notes,  on  the  bank  of  the  United 
States,  it  is  good.  McLaughlin  v. 
Commonwealth,  4  Rawle  464. 

188.  An  indictment  will  lie  under  the 
Virginiaact  of  1806,for  stealing  a  bank- 
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note  of  any  other  State.     Cnmmings  v. 
Commonwealth,  2  Virg.  Cas.  128. 

189.  Where  an  indictment  charges 
stealing  one  bank-note  of  the  Bank  of 
Baltimore  ;  held  bad.  Commonwealth  v. 
McDowell,  1  Browne  359. 

190.  Where  one  hires  a  pistol  from 
the  State,  he  has  such  a  property  there- 
in that  in  the  indictment  for  larceny  of 
it  it  may  properly  be  alleged  to  be  his 
property.    Jones  v.  State,  18  Ala.  153. 

191.  Where  an  indictment  contains 
several  counts  charging  the  same  lar- 
ceny in  different  modes,  the  defendant 
cannot,  without  showing  other  cause 
than  what  appears  on  the  face  of  the 
indictment,  on  motion  compel  the  pros- 
ecutor to  elect  on  which  count  he  will 
proceed  ;  but  the  prosecutor  may  ap- 
ply the  evidence  relating  to  the  larceny 
to  whichever  count  it  will  sustain  ; 
but  where  on  the  trial  evidence  tends 
to  prove  distinct  larcenies  which  might 
be  embraced  in  the  indictment,  the 
prosecutor  will  be  obliged  to  elect  as 
to  which  of  the  larcenies  he  will  rely 
upon  on  the  trial,  and  confine  his  evi- 
dence to  that.  Engleman  v.  State,  2 
Carter  91. 

192.  In  Alabama,  where  an  indict- 
ment charges  a  larceny  of  a  bank-note 
and  other  articles,  and  there  is  a  va- 
riance between  the  indictment  and  the 
proof  in  respect  to  the  bank-note  only, 
the  Court  cannot,  under  the  11th  sec- 
tion of  the  8th  chapter  of  the  Penal 
Code,  permit  a  nolle  prosequi  to  be  en- 
tered, that  another  indictment  may  be 
preferred  ;  because  the  accused  will 
not  consent  to  an  amendment  of  the  in- 
dictment so  as  correctly  to  describe 
the  bank-note.  State  v.  Kreps,  8  Ala. 
951. 

193.  Where  an  indictment  for  lar- 
ceny alleged  the  offence  to  have  been 
committed  in  a  vessel  in  the  firzt  ward 
of  the  city  of  New  York,  and  it  appear- 
ed on  the  trial  that  it  was  lying  in  the 
river  at  a  wharf  in  the  third  ward  ; 
held  that  the  variance  was  not  mate- 
rial.    People  v.  Honeyman,  3  Denio  121. 

194.  Objected  that  the  property  laid 
in  one  of  the  bills  as  the  property  of 
Isabella  Chadwick,  should  have  been 
laid  as  the  property  of  her  father,  she 
being  a  minor,  and  living  with  him  ; 
but  the  Court  thought  the  property 


well  laid  in  the  daughter,  the  articles 
being  in  her  possession,  and  being  for 
her  exclusive  use.  State  v.  Koch,  4 
Harrington  6*10. 

195.  An  indictment  will  lie  under 
our  statute,  for  feloniously  taking  and 
carrying  away  a  runaway  slave,  "  with 
intent  to  dispose  of  him  to  another,* 
Ac.,  even  though  the  taker  did  not 
know  who  was  the  owner  of  the  slave. 
State  v.  William*,  9  Iredell  140. 

196.  An  indictment  in  a  case  under 
our  statute  for  the  abduction  of  ne- 
groes, which  charges  that  the  defend- 
ant, "  by  violence,  feloniously  took,"  is 
as  good  as  if  it  had  averred  that  the 
defendant  "feloniously,  by  violence, 
took,"  Ac.    lb. 

197.  In  an  indictment  relating  to  the 
larceny  or  abduction  of  a  slave,  in  de- 
scribing him  as  the  property  of  A.  B., 
you  may  use  indifferently  the  phrases 
"  then  and  there  being  the  property,  or 
of  the  proper  goods  and  chattels  of  A. 
B.,n  Ac.;  or,  and  "the  property  of  A. 
B.,"  after  laying  the  value,  Ac.,  of  the 
slave.    lb. 

198.  In  an  indictment  for  stealing, 
Ac.,  a  slave,  under  our  statute,  the 
words  "  with  an  intent  to  sell  and  dis- 
pose of  the  said  slave,"  are  sufficient 
lb. 

199.  Counts  for  horse-stealing  and 
grand  larceny  of  other  property,  may 
be  joined  in  the  same  indictment.  Bar- 
ton v.  State,  18  Ohio  221. 

200.  In  an  indictment  for  larceny, 
the  goods  alleged  to  be  stolen  may  be 
described  by  the  names  by  which  they 
are  known  in  trade,  and  the  same  prin- 
ciple extends  to  articles  known  by  par- 
ticular names  in  all  the  arte,  pursuits, 
and  employments  of  life.  State  y.  (Xark, 
8  Iredell  226. 

201.  Where  an  indictment  for  grand 
larceny,  in  stealing  bank-notes,  charged 
that  the  defendant  feloniously  stole, 
took,  and  carried  away  ten  promissory 
notes,  called  bank-notes,  issued  by  the 
Chickopee  Bank,  for  the  payment  of  the 
divers  sums  of  money,  amounting  in 
the  whole  to  the  sum  of  $50,  and  of  the 
value  of  $50,  ten  promissory  notes, 
called  bank-notes,  issued  by  the  Aga- 
wam  Bank,  Ac,  of  the  goods,  chattels, 
and  property  of  one  B.  M. ;  held,  on 
motion  of  arrest  of  judgment,  that  the 
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indictment  was  sufficient.     People  v. 
Jackson,  8  Barb.  637. 

202.  Held,  also,  that  it  was  immate- 
rial whether  the  banks  were  organized 
within  the  bounds  and  under  the  laws 
of  this  State  ;  or  were  banks  of  other 
States  or  countries,  so  far  as  the  alle- 
gations in  the  indictment  were  con- 
cerned, the  names  of  the  banks  being 
mentioned  by  way  of  description  of 
the  property  stolen,    lb. 

203.  In  an  indictment  for  stealing 
bank-notes,  it  is  enough  to  set  them 
forth  in  the  same  manner  as  other 
things  which  have  an  intrinsic  value, 
by  any  description  applicable  to  them 
as  chattels.    lb. 

204.  The  property  stolen  must  be  set 
forth  with  certainty  to  a  common  in- 
tent— by  which  is  meant  such  certain- 
ty as  will  enable  the  jury  to  say 
whether  the  chattel  proved  to  have 
been  stolen  is  the  same  with  that  upon 
which  the  indictment  is  founded,  and 
as  will  show  judiciously  to  the  Court 
that  it  could  have  been  the  subject- 
matter  of  the  offence  alleged,    lb. 

205.  If  goods,  the  separate  property 
of  the  wife,  be  stolen  from  the  posses- 
sion of  ,the  husband,  it  is  sufficient  to 
describe  them  in  the  indictment  as  the 
goods  of  the  husband.  Davis  v.  State, 
17  Ala.  415. 

206.  In  Alabama,  an  indictment  un- 
der the  18th  section  of  the  first  chapter 
of  the  Penal  Code,  for  inveigling  slaves, 
&c.,  must  allege  all  the  facts  neces- 
sary to  create  the  offence  denounced 
by  the  statute  ;  an  indictment  charging 
the  offence  generally  as  a  larceny  at 
Common  Law,  is  insufficient.  Williams 
v.  State,  15  Ala.  259. 

20t.  Where  an  information  for  theft 
sets  forth  the  property  charged  to  be 
stolen  as  "thirteen  bills  against  the 
Hartford  Bank,  each  for  the  payment 
and  of  the  value  of  ten  dollars,  issued 
by  such  bank,  being  an  incorporated 
bank  in  this  State ;"  it  was  held  that 
this  description  was  sufficiently  cer- 
tain.    Salisbury  v.  State,  6  Conn.  101. 

208.  Where  the  indictment  alleged 
that  the  defendant  stole  "  four  promis- 
sory notes,  commonly  called  bank- 
notes, given  for  the  sum  of  fifty  dollars 
each,  by  the  Mechanics'  Bank  in  the 
city  of  New  York,  which  were  due  and 


unpaid,  of  the  value  of  200  dollars,  the 
goods  and  chattels  of  P.  C,  then  and 
there  found,"  Ac,  it  was  held  a  suffi- 
cient description  without  alleging  that 
they  were  the  property  of  P.  C.  The 
word  chattel  denotes  property  and 
ownership.  People  v.  Holbrook,  18 
John.  90. 

209.  In  an  indictment  for  larceny, 
the  name  of  the  person  to  whom  the 
goods  belong  must  be  truly  set  forth, 
as  it  serves  to  inform  the  prisoner  of 
the  precise  offence  with  which  he  is 
charged,  and  as  a  security  against 
another  prosecution  for  the  same  of- 
fence ;  and  for  the  same  reason,  it  is 
equally  necessary  that  the  proof  should 
correspond  with  the  allegation.  State 
v.  Dwyre,  2  Hill  S.  C.  287. 

210.  The  indictment  under  the  stat- 
ute respecting  bringing  stolen  proper- 
ty from  a  sister  State,  must  charge 
that  the  possession  of  the  property  in 
this  State  was  felonious.  State  v.  Levy, 
3  Stew.  123. 

211.  In  an  indictment,  nothing  can 
be  taken  by  an  intendment.     lb. 

212.  There  is  no  need  of  distinguish- 
ing between  negroes  and  mulattoes  in 
indictments  for  larceny.  State  v.  War' 
rington,  3  Harrington  556. 

213.  In  such  an  indictment,  the  chris- 
tian and  surname  of  the  party  injured, 
if  known,  must  be  stated,  and  the  name 
so  stated  must  be  either  the  real  name, 
or  that  by  which  he  is  usually  known 
— either  is  sufficient.  State  v.  Godet, 
7  Cow.  210. 

214.  Where  the  goods  of  A.  are 
stolen  by  B.,  and  subsequently  they 
are  stolen  from  B.  by  C,  an  indictment 
against  the  latter  may  aver  the  title  to 
be  in  either  A.  or  B.,  at  the  election  of 
the  pleader.  Ward  v.  People,  3  Hill 
395. 

215.  Where  an  indictment  for  petit 
larceny  describes  it  as  a  second  offence, 
charging  a  previous  conviction  of  for- 
gery, the  accused  may,  nevertheless, 
be  convicted  of  the  larceny  as  a  first 
offence.  Palmer  v.  People,  5  Hill's  Bep. 
427. 

216.  An  indictment forpetit  larceny, 
charging  it  as  a  second  offence,  is  valid, 
though,  in  respect  to  the  first  offence, 
it  only  charges  that  the  accused  was 
convicted,  &c,  without  alleging  in  terms 
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a  judgment  or  sentence,  and  though  it 
does  not  specify  the  property  to  which 
the  first  offence  related,  or  the  person 
from  whom  it  was  stolen.  Stevens  v.  the 
People,  1  Hill  261. 

21 7.  Otherwise,  however,  where  the 
indictment  omits  to  charge  that  the  ac- 
cused had  been  pardoned,  or  otherwise 
discharged  from  the  first  conviction,  be- 
fore the  commission  of  the  second  offence. 

lb. 

218.  In  an  indictment  charging  the 
larceny  of  promissory  notes,  omission 
to  charge  the  value  of  the  notes  is  a 
material  defect.  Wilson  v.  State,  1  Port. 
118. 

219.  An  indictment  for  larceny  will 
not  lie,  if  it  appear  that  the  articles  al- 
leged to  be  stolen,  have  been  transfer- 
red, so  as  to  create  any  trust-right  or 
property,  by  any  consideration  express 
or  implied,  or  agreement ;  and  this  is 
a  question  to  be  considered  by  the  jury. 
lb. 

220.  The  description  of  such  notes  as 
being  of  certain  amounts,  is  not  tanta- 
mount to  averments  of  their  being  of 
that  value,  nor  a  compliance  with  the 
established  rule,  "  that  indictments  for 
larceny  must  state  the  value  of  the 
articles."  lb. 

221.  An  indictment  for  larceny  of 
'*  bills  of  credit  on  the  United  States 
Bank,"  will  not  lie  on  its  appearing 
that  the  amounts  charged  were  less 
than  the  Bank  of  the  United  States  is 
authorized  to  issue  by  its  charter.  Culp 
v.  State,  1  Porter  83. 

222.  A  count  in  an  indictment  charg- 
iflgT  generally  the  larceny  of  "  bills  of 
credit,"  is  bad,  the  State  having  no  au- 
thority to  issue  such  choses  in  action. 
lb. 

223.  In  the  case  of  larceny  for  steal- 
ing letters,  the  description  of  the  ter- 
mini between  which  letters  are  sent  by 
the  post,  cannot  be  regarded  as  sur- 
plusage, but  it  is  necessary  to  prove 
the  description  as  laid.  United  States 
v.  Foye,  1  Curtis'  C.  C.  364. 

224.  Where  an  indictment  for  larceny 
from  a  letter,  under  the  21st  section  of 
the  act,  is  laid,  it  is  necessary  to  allege 
the  property  to  be  on  some  person  other 
than  the  prisoner.  lb. 

225.  Where  a  manufacturer  receives 
leather  to  manufacture  into  shoes,  to 


be  delivered  to  his  employer  when  done, 
an  indictment  for  stealing  them,  while 
yet  in  the  hands  of  the  manufacturer, 
may  allege  the  property  of  the  shoes 
to  be  in  the  manufacturer.  State  v. 
Ayer,  3  Foster  301. 

226.  Goods  stolen  from  washer- 
women, who  take  in  the  linen  of  other 
persons  to  wash,  may  be  laid  to  be  their 
property,  for  such  persons  have  a  pos- 
sessory property,  lb. 

227.  The  property  in  a  box  belong- 
ing to  a  benefit-society,  deposited  in  a 
public-house,  the  landlord  being  en- 
titled to  have  a  key  to  the  box,  may  be 
laid  to  be  in  the  landlord,  lb. 

228.  It  has  been  held  in  Maine,  that 
proof  that  the  person  alleged  to  be  the 
owner  had  a  special  property,  or  that 
he  held  it  to  do  some  act  upon  it,  or  for 
the  purpose  of  conveyance,  or  in  trust 
for  the  benefit  of  another,  would  be  suf- 
ficient to  support  the  allegation  in  the 
indictment,  lb. 

229.  A  charge  of  larceny  does  not 
render  an  indictment  for  burglary  liable 
to  the  charge  of  duplicity,  lb. 

230.  Stealing  a  promissory  note  is 
not  an  offence  at  Common  Law,  and  a 
count  in  an  indictment  for  stealing  it 
should  therefore  conclude  contra  for- 
mam  statuti.  Peoplev.  Cook,  2 Parker's 
Crim.  B.  12. 

231.  An  indictment  under  the  act,  3 
stat.  470,  for  stealing  bank-bills,  need 
not  state  that  they  were  the  bills  of 
some  incorporated  bank,  or  give  such 
a  minute  description  of  them  that  they 
may  be  identified  and  distinguished 
from  other  bills  of  the  same  bank  ;  such 
an  indictment  is  sufficient  if  it  describes 
the  bills  as  the  bills  of  a  certain  bank, 
naming  it  The  State  v.  Smart,  4  Rich. 
356. 

232.  An  indictment  for  larceny  need 
give  no  more  than  a  general  descrip- 
tion of  the  thing  stolen,  lb. 

233.  Where  the  grand  jury  intended 
to  indict  for  a  compound  larceny,  under 
the  statute,  ch.  156,  §  2,  which  provides 
against  the  breaking  and  entering  into 
and  stealing  within  any  building,  in 
which  goods,  merchandise,  or  any  valu- 
able thing  is  kept  for  use,  sale,  or  de- 
posit ;  held  that  where  the  proof  shows 
the  building  to  have  contained  the 
goods,  the  indictment  is  defective  in 
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not  setting  forth  that  it  was  a  building 
of  that  description,  but  is  good  for 
simple  larceny.  State  v.  Savage,  32 
Maine  583. 

234.  The  offences  of  stealing,  and  re- 
ceiving stolen  goods,  are  different  of- 
fences, and  punished  by  different  de- 
grees of  severity  ;  but  they  differ  only 
in  degree,  and  belong  to  the  same  class 
of  crimes,  and  may  be  well  united,  and 
often  must  be  if  justice  is  to  be  ad- 
ministered; for  it  may  be  doubtful 
whether  the  proof  will  sustain  the 
charge  of  larceny,  or  only  the  more 
mitigated  offence  of  receiving  stolen 
goods,  knowing  them  to  be  stolen,  and 
the  indictment  must  therefore  be  found 
so  as  to  meet  either  charge,  and  such 
is  the  common  practice.  Hampton  v. 
State,  8  Humph.  69. 

235.  Where  the  statute  describes  a 
bank-note  as  property  that  may  be  the 
subject  of  larceny,  and  the  indictment 
charges  the  stealing  of  bank-bills;  held 
that  it  is  in  effect  the  charge  of  larceny 
under  the  statute,  and  that  the  indict- 
ment is  good.  Low  v.  People,  2  Parker's 
Crim.  R.  3T. 

236.  As  the  punishment  for  stealing 
from  the  person  does  not  depend  on  the 
amount  stolen,  there  is  no  occasion  for 
any  allegation  as  to  value  in  the  in- 
dictment, it  is  not  necessary  to  describe 
the  particular  goods  attempted  to  be 
stolen,  nor  is  it  necessary  that  there 
should  have  been  anything  in  the  pocket 
of  the  unknown  person  which  could 
have  been  stolen  ;  the  offence  was  com- 
plete by  the  general  attempt  to  steal, 
and  the  act  done  towards  the  commis- 
sion of  the  offence  by  the  defendant, 
by  thrusting  his  hand  into  the  pocket 
of  the  unknown  person.  Commonwealth 
v.  McDonald,  5  Gush.  365. 

23?.  Where  a  slave  is  stolen  in  an- 
other State  and  brought  into  this,  the 
.indictment  should  charge  the  offence  in 
the  same  form  as  if  it  had  been  com- 
mitted here ;  a  Common  Law  indict- 
ment is  not  sufficient  (See  18th  and 
25th  sections  1st  ch.  Penal  Code.)  Ham 
v.  the  State,  It  Ala.  188. 

238.  It  was  contended  that  a  bill  of 
indictment  was  bad,  because  it  em- 
braced in  one  count  distinct  and  sepa- 
rate crimes,  viz.,  horse-stealing,  grand 
larceny,  and  petit  larceny,  and  that  this 


defect  might  be  taken  advantage  of 
upon  motion  in  arrest  of  judgment,  as 
well  as  by  demurrer,  or  on  motion  to 
quash ;  but  the  Court  decided  other- 
wise. State  v.  Williams,  10  Humph. 
101. 

239.  The  mode  of  charging  the  double 
offence  of  house-breaking  and  theft, 
when  used  in  regard  to  burglary  prop- 
erly so  called,  that  of  breaking  and 
entering  a  dwelling-house  in  the  night- 
time, and  the  kindred  offence  of  break- 
ing and  entering  dwelling-houses  and 
other  buildings  in  the  day-time,  seems 
to  have  been  long  in  use,  and  has  not 
been  considered  obnoxious  to  the  charge 
of  duplicity.    Com.  v.  Hope,  22  Pick.  1. 

240.  It  ought  to  be  expressly  alleged 
in  an  indictment  for  larceny,  that  the 
stealing  of  the  bank-notes  therein  men- 
tioned, was  done  feloniously  ;  and  that 
the  said  bank-notes  ought  to  be  alleged, 
in  and  by  the  said  indictment,  to  be  the 
b^nk-notes  of,  or  to  belong  to,  any  per- 
son or  persons,  or  to  a  person  or  persons 
to  the  jurors  unknown.  Barker  v.  Com., 
2  Virg.  Cas.  122. 

241.  Quere— "  Whether  it  is  sufficient 
ground  for  arresting  a  judgment,  after 
a  verdict  of  conviction  on  an  indictment 
for  stealing  bank-notes,  that  the  bank- 
notes charged  by  the  said  indictment 
to  have  been  stolen,  are  thereby  de- 
scribed as  the  money,  goods  and  chair 
ties  of  the  individual  from  whom  they 
are  said  to  have  been  stolen,  connect- 
ing such  description  with  that  part  of 
the  said  indictment  which  states  that 
they  were  the  bank-notes  of,  and  were 
stolen  from,  the  said  individual.'7  The 
Com.  v.  Moseley,  2  Virg.  Cas.  154. 

242.  Quere — "  Whether  it  is  sufficient 
ground  for  arresting  a  judgment,  after 
a  verdict  of  conviction,  on  an  indict- 
ment for  stealing  bank-notes,  that  the 
said  indictment  does  not  contain  any 
description  of  the  stolen  bank-notes, 
except  such  as  states  that  they  were 
bank-notes  current  within  the  United 
States;  and  that  one  of  them,  two  only 
being  charged  to  have  been  stolen,  was 
for  the  sum  of  ten  dollars,  and  the  other 
for  five  dollars  ;  in  other  words,  is  it 
necessary  to  name  the  bank  or  banks 
from  which  they  issued,  and  that  they 
are  genuine  bank-notes  of  a  chartered 
bank."  lb. 
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243.  The  Court  was  unanimously  of 
opinion,  and  did  decide,  that  it  is  not 
sufficient  ground  to  arrest  judgment  on 
the  verdict  of  conviction,  in  the  record 
set  out,  on  an  indictment  for  stealing 
bank-notes,  that  the  bank-notes  charg- 
ed by  the  said  indictment  to  have  been 
stolen,  are  thereby  described  as  the 
money,  goods  and  chattels  of  the  indi- 
vidual from  whom  they  are  said  to  be 
stolen  ;  the  Court  being  of  opinion  that 
the  words  "of  the  money,  goods  and 
chattels,"  may  be  rejected  as  mere 
surplusage,  and  then  the  indictment 
will  contain  a  sufficient  averment  of 
property  in  the  said  notes,  in  the  per- 
son from  whom  they  were  stolen.    lb. 

244.  And  upon  the  second  point,  the 
Court  was  unanimously  of  opinion,  and 
did  decide,  that  the  said  indictment 
doth  contain  a  sufficient  description  of 
the  bank-notes  alleged  to  have  been 
stolen,    lb. 

245.  The  use  of  the  word  stal  instead 
of  steal  in  an  indictment  for  stealing  is 
not  a  sufficient  cause  to  arrest  the  judg- 
ment.    Wills  v.  State,  4  Blackf.  457. 

246.  In  an  indictment  for  stealing 
bank-notes,  the  indictment  may  omit 
all  allegations  concerning  the  bank's 
having  been  chartered,  the  offence 
being  complete  without  them.  Pome- 
roy  v.  the  Com.,  2  Virg.  Cas.  342. 

247.  And  the  charge  "and  being 
notes  of  banks  chartered/'  &c.,  may  be 
rejected  as  surplusage.    lb. 

248.  Where  the  averment,  "contra 
formam  statuti,"  in  an  indictment  for 
horse-stealing  was  unnecessary,  the 
whole  Court  were  of  opinion,  that  even 
if  the  indictment  were  erroneous  in  this 
respect,  yet  the  objection  came  too 
late  after  verdict,  being  cured  by  the 
statute  of  Jeofails  in  Criminal  Cases. 
Chiles  v.  the  Com.,  2  Virg.  Cas.  260. 

249.  In  South  Carolina,  under  the 
act  of  Assembly,  1789,  against  cattle- 
stealing,  all  indictments  for  that  of- 
fence must  conclude  against  the  act  of 
Assembly,  and  cannot  be  maintained 
for  larceny  at  Common  Law.  State  v, 
Ripley,  2  Brevard  300. 

250.  An  indictment  for  stealing  bank- 
notes is  good  if  it  merely  describes 
them  as  such,  without  setting  them 
forth.     State  v.  Rout,  3  Hawks  618. 

251.  Where  the    charge    was  for 


stealing  from  the  person  of  A.  one  bank- 
note of  the  value  of  ten  dollars  of  the 
goods  and  chattels  of  the  said  A.;  held 
to  be  sufficient.    lb. 

252.  Where  a  prisoner  was  indicted 
for  breaking,  entering,  and  stealing, 
and  it  was  moved  in  arrest  of  judgment 
that  the  indictment  was  bad  for  dupli- 
city ;  held  that  the  indictment  was 
good.  State  v.  Squires,  UN.  Hamp. 
38. 

253.  In  cases  of  larceny  at  Common 
Law  it  is  not  necessary  that  the  indict- 
ment should  charge  that  the  goods 
were  stolen  from  the  possession  of  the 
owner,  or  of  any  other  person.  Thonp* 
son  v.  Commonwealth,  2  Virg.  Cas.  135. 

254.  Form  of  an  indictment  for  petit 
larceny  where  it  is  charged  as  a  second 
offence.  The  People  v.  Cmsar,  1  Park- 
er Crim.  Rep.  645. 

255.  To  sustain  an  indictment  for 
stealing  bank-bills,  it  is  necessary  to 
allege  in  the  indictment  that  the  bills 
expressed  a  promise  to  pay  money,  or 
contained  some  agreement  to  that  ef- 
fect.    State  v.  Emery,  Brayt.  131. 

256.  An  indictment  for  stealing  bank- 
bills  must  aver  a  scienter,  or  it  is  de- 
fective.   Gatewood  v.  State,  4  Ohio  386. 

257.  Where  a  defendant  was  indicted 
for  stealing  the  property  of  A.,  B.  and  C, 
and  it  appeared  by  the  proof  that  he 
had  stolen  property  from  each,  but  in 
none  of  which  they  had  any  joint  inter- 
est.    State  v.  Ryan,  4  McCord  16. 

258.  Where  the  indictment  was  for 
stealing  horses,  it  was  held  that  the 
property  of  the  horses  might  be  alleged 
to  be  in  one  who  had  the  lawful  posses- 
sion of  them,  though  not  the  real  owner. 
State  v.  Addington,  1  Bailey  810. 

259.  Where  an  indictment  describes 
the  article  stolen  as  "  one  bridle  of  the 
value  of,"  Ac.,  it  was  held  sufficiently 
certain.  State  v.  Dowell,  3  Gill  ft 
John.  310. 

260.  Where  an  indictment  charges 
that  the  defendant  feloniously  stole, 
took,  and  carried  away  sundry  promis- 
sory notes  for  the  payment  of  money, 
of  the  value  of  $80,  of  the  goods  and 
chattels  of  the  said  M.  ;  it  was  held  that 
the  indictment  was  too  vague  and  un- 
certain. Stewart  v.  Commonwealth,  4 
Sergeant  &  Rawle  194. 

261.  Where  an  indictment  contains 
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'•two  counts,  the  first  a  charge  against 
W.  for  stealing  certain  goods,  and  the 
second  a  charge  against  R.  for  receiv- 
ing the  said  goods,  knowing  them  to 
be  stolen.  An  objection,  on  a  motion 
in  arrest  of  judgment,  that  the  first 
count  does  not  state  the  time,  place,  or 
the  value  of  the  goods,  Ac,  was  not 
available  because  these  requisites  were 
properly  laid  in  the  first  count,  and  re- 
ferred to  in  the  second,  which  answer- 
ed all  the  purposes  of  certainty  requir- 
ed by  law.  Redman  v.  State,  1  Blackf. 
429. 

262.  An  indictment  charging  A.  with 
stealing  a  book  of  the  value  of  $3,  is 
sufficiently  certain,  and  the  title  of  the 
book  need  not  be  stated.  State  v.  Lo- 
gan, 1  Mo.  532. 

263.  In  all  indictments  for  larceny, 
the  articles  alleged  to  have  been  stolen 
must  be  averred  to  be  of  the  goods 
and  chattels  of  the  right  owner,  if 
known  ;  or  of  the  goods  and  chattels 
cujusdam  ignoti,  which  form  of  indict- 
ment contains  an  implied  averment 
that  the  owner  is  not  known.  Common- 
wealth v.  Morse,  14  Pick.  217,  218. 

264.  In  indictments  for  larceny,  it  is 
necessary  to  describe  the  articles  sup- 
posed to  be  stolen,  as  the  property  of 
the  true  owner,  if  he  can  be  ascertain- 
ed, and  if  not,  as  the  property  of  some 
person  unknown.  Commonwealth  v. 
Manly,  12  Pick.  173, 174. 

265.  In  an  indictment  for  larceny, 
the  fact  that  the  defendant  had  pur- 
chased a  large  number  of  lottery  tick- 
kete  before  the  money  was  taken  from 
the  bank,  for  which  he  was  indicted, 
taken  in  connection  with  his  pecuniary 
embarrassments,  affords  evidence  of  at 
least  a  motive  on  his  part,  to  have  the 
use  of  money  ;  and  as  such,  it  is  proper 
to  be  submitted  to  the  jury,  as  a  cir- 
cumstance taken  in  connection  with 

.  the  other  evidence,  affording  a  pre- 
sumption of  his  guilt  Bullock  v.  State, 
10  Geo.  46. 

266.  Where  the  defendant  is  accused 
with  having  stolen  sundry  bank-bills 
of  a  particular  denomination,  and  of  a 
particular  value,  of  the  Central  Rail- 
road and  Banking  Company  of  Georgia, 
signed  by  the  president  of  that  com- 
pany, and  countersigned  by  the  cash- 
ier thereof,  the  same  being  the  proper- 


ty of  that  bank,  which  were  entrusted 
to  the  defendant  as  such  cashier  ;  this 
description  of  the  bills  alleged  to  have 
been  stolen  by  the  defendant  is  suffi- 
cient to  inform  him  of  the  general  na- 
ture of  the  offence  of  which  he  is  ac- 
cused,    lb. 

267.  In  an  indictment  for  larceny,  it 
is  enough  if  the  goods  stolen  are  laid 
as  the  goods  and  chattels  of  the  bailee. 
People  v.  Smith,  1  Parker's  Crim.  329. 

268.  Thus,  where  in  an  indictment  for 
burglary  and  larceny,  the  property 
stolen  was  laid  as  the  goods  and  chat- 
tels of  William  S.  Amigh,  and  it  ap- 
peared in  evidence  that  the  goods  were 
owned  by  one  Winters,  and  that  Amigh 
had  the  lawful  custody  of  them  from 
Winters,  with  authority  to  dispose  of 
them,  and  account  for  the  proceeds  ;  it 
was  held  no  variance.    lb. 

269.  Where  an  indictment  contains 
ten  counts,  in  each  of  which  the  sub- 
ject of  larceny  is  stated  to  be,  "  eleven 
hundred  and  forty  pounds  of  tobacco, 
of  the  value  of  one  hundred  dollars," 
but  each  of  which  is  different  from  the 
others  in  some  incidental  circumstance ; 
the  first  is  a  common  count  for  larceny, 
stating  the  owner  of  the  property  to  be 
a  person  to  the  jurors  unknown,  the 
next  six  are  for  receiving  stolen  tobac- 
co, knowing  it  to  have  been  stolen,  and 
the  last  three  are  for  aiding  John 
Bailey,  a  free  man  of  color,  in  conceal- 
ing stolen  tobacco,  knowing  it  to  have 
been  stolen.  In  all  of  the  last  nine, 
the  property  is  stated  to  nave  been 
stolen  by  a  person  to  the  jurors  un- 
known. In  three  of  them,  it  is  stated 
as  the  property  of  Nathaniel  M.  Os- 
borne, in  the  other  three  as  the  proper- 
ty of  George  McGlasson,  and  in  the 
other  three  as  the  property  of  a  person 
to  the  jurors  unknown.  In  three  of  the 
six  counts  for  receiving,  the  property  is 
stated  to  have  been  received  of  John 
Bailey,  a  free  man  of  color,  and  in 
the  other  three  of  a  person  to  the  jurors 
unknown.  Held  that  the  indictment  was 

Sood.    Dowdy  v.  the  Commonwealth  9 
rratt.  727. 

270.  And  in  such  case  the  Court 
ought  not  to  compel  the  attorney  for 
the  Commonwealth  to  elect  under  which 
count  or  counts  he  would  prosecute  the 
prisoner.    lb. 
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271.  If,  when  the  prosecutor  in  an 
indictment  for  larceny,  brought  for- 
ward his  evidence,  it  tended  to  prove 
distinct  larcenies,  which  might  be  em- 
braced by  the  charges  in  the  indict- 
ment, the  prosecutor  might  then  be 
compelled  to  elect  as  to  which  of  the 
larcenies  he  would  rely  upon  on  the 
trial,  and  to  confine  his  evidence  to  that. 
Engleman  v.  the  State,  2  Carter  91. 

272.  Where  it  is  claimed  that  the 
judgment  should  be  arrested,  because 
three  distinct  larcenies  of  the  goods  of 
different  persons  are  charged  in  the 
indictment,  but  one  of  these  larcenies 
is  charged  in  separate  counts  ;  it  was 
held  that  such  course  was  admissible 
where  the  offences  were  of  the  same 
nature.     State  v.  Nelson,  29  Maine  329. 

273.  The  statute  c.  156,  §  10,  makes 
the  buying,  receiving,  or  aiding  in  the 
concealment  of  stolen  goods,  but  one 
offence,  although  it  may  be  committed 
in  three  modes.  If  it  is  charged  in  all 
three  of  the  modes,  still  but  one  offence 
is  committed,  and  only  one  punishment 
can  be  inflicted  ;  the  offence  is  estab- 
lished by  proof  of  either  of  the  modes, 
but  the  penalty  is  the  same  for  one  as 
for  all  three  of  them.  lb. 

274.  In  indictments  for  larcenies, 
where  the  goods  of  several  persons  are 
taken  at  the  same  time,  so  that  the 
transaction  is  the  same,  one  count  may 
embrace  the  whole.  lb. 

275.  No  reason  is  apparent  why  the, 
same  rule  should  not  prevail  for  receiv- 
ing stolen  goods,  as  for  larcenies.  lb. 

276.  It  is  generally  true  that  but 
one  offence  can  be  charged  in  one 
count.  lb. 

277.  Where  a  party  was  convicted 
before  a  Court  of  Special  Sessions,  on 
a  complaint  of  feloniously  taking  prop- 
erty, and  neither  the  complaint  nor 
warrant  of  arrest  charged  the  value  of 
the  property,  or  the  place  where  the  offence 
arose  ;  held  that  the  conviction  was  er- 
roneous. Howell  v.  People,  2  Hill 
281. 

278.  In  an  indictment  for  stealing 
money,  the  value  must  be  averred.  Com- 
monwealth v.  Smith,  1  Mass.  245. 

279.  An  indictment  for  larceny,  al- 
leging that  the  defendant  stole   "a 

banknote  of  the  value  of ,  of  the 

goods  and  chattels  of ,"  is  sufficient 


without  a  more  particular  description 
of  the  note.  Commonwealth  v.  Richards, 
1  Mass.  337. 

280.  Under  a  statute  making  "  prom- 
issory notes"  the  subject  of  larceny, 
an  indictment  for  larceny  of  "bank- 
notes" is  not  sustainable.  Culp  v. 
State,  1  Porter  33. 

281:  In  all  indictments  for  larceny, 
the  articles  alleged  to  be  stolen  must 
be  averred  to  be  "  of  the  goods  and 
chattels"  of  the  right  owner,  if  known; 
or  of  the  goods  and  chattels  cujusdam 
ignoti.     Com.  v.  Morse,  14  Mass.  217. 

282.  An  indictment  for  larceny  of 
"  bank-notes,"  eo  nomine,  which  states 
their  number,  denomination,  and  value, 
is  sufficient.  State  v.  Williams,  19 
Ala.  15. 

283.  In  indictments  for  larceny,  it  is 
necessary  to  describe  the  articles  sup- 
posed to  be  stolen,  as  the  property  of 
the  true  owner,  if  he  can  be  ascertain- 
ed, and  if  not,  as  the  property  of  some 
person  not  known.  Commonwealth  v. 
Manley,  12  Pick.  174. 

284.  Where  an  indictment  lies  for 
stealing  several  articles,  it  need  not 
allege  the  separate  value  of  each  arti- 
cle ;  it  is  sufficient  if  the  total  value  is 
stated.  Giflon  v.  the  State,  5  Blackf. 
224. 

285.  Where  an  indictment  lies  for  the 
larceny  of  a  bank-note,  it  must  de- 
scribe it  as  a  promissory  note  for  the 
payment  of  money,  purporting  to  be  a 
bank-note.  Damewood  v.  the  State, 
1  How.  262. 


.    Proof    Requisite    to    Sustaik  an 
Indictment  for  Larceny. 

286.  To  prove  that  the  defendant 
stole  a  mare  or  gelding,  will  be  suffi- 
cient to  support  an  indictment  for 
stealing  a  horse.  Baldwin  v.  the  Peo- 
ple, 1  Scam.  304. 

287.  Where  an  indictment  lies  for 
stealing  and  carrying  away  a  horse,  it 
will  be  supported  by  proof  that  it  was 
ridden,  driven,  or  led  away.  lb. 

288.  Where  an  indictment  lies  for 
stealing  bank-bills,  it  will  not  be  sup- 
ported by  proof  that  the  prisoner  stole 
the  orders  of  a  railroad  company  on 
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its  treasurer.     Grumtnond  v.  the  State, 
10  Ohio  610. 

289.  To  give  evidence  of  embezzle- 
ment will  not  support  an  indictment 
for  mere  larceny,  although  the  Rev. 
Sts.  Massachusetts,  c.  126,  declare  that 
a  party  who  embezzles  money  or  goods 
shall  be  held  to  have  committed  the  of- 
fence of  larceny.  The  Commonwealth 
v.  Simpson,  9  Met  138. 

290.  Where  a  defendant  was  indicted 
for  stealing  a  shovel-plough,  but  the 
proof  was  that  he  only  stole  the  rim 
part  of  what  is  called  a  shovel-plough; 
it  was  held  that  it  should  have  been 
left  to  the  jury  to  decide  whether  the 
thing  stolen  was  according  to  common 
understanding  a  shovel-plough  as  laid 
in  the  indictment  The  State  v.  San- 
son, 3  Brevard  5. 

291.  If  in  an  indictment  for  lar- 
ceny, the  ownership  of  the  property 
was  charged  to  be  in  A.  B.,  and  it  ap- 
peared in  evidence  that  it  was  in  A.  B. 
junior  ;  held  that  the  ownership  was 
proved  as  charged.  The  State  v  Grant, 
9  Shep.  111. 

292.  Where  the  person  who  is  the  al- 
leged owner  of  goods  charged  to  have 
been  stolen,  thinks  he  has  lost  such 
property,  but  refuses  to  swear  to  it,  or 
that  he  has  not  sold  the  same  to  some 
other  person  than  the  defendant,  this 
is  no  sufficient  proof  of  ownership  of 
the  alleged  stolen  property.  State  v. 
Furlong,  1  App.  225. 

293.  An  indictment  under  section 
20,  chap.  154,  R.  S.,  1846,  for  aiding  in 
the  concealment  of  any  articles,  mqney, 
goods,  or  property,  knowing  the  same 
to  be  stolen,  is  supported  by  proof  of 
acts  of  the  aider,  which  will  assist  the 
principal  felon  in  converting  it  to  the 
use  of  the  thief,  or  which  will  aid  him 
in  preventing  its  recovery  by  the  own- 
er, and  it  is  not  necessary  to  prove 
that  the  property  was  actually  hidden 
or  secreted  anywhere.  People  v.  Rey- 
nolds, 2  Mann.  422. 

294.  The  rule  in  criminal  trials  is, 
that  all  material  allegations  in  the  in- 
dictment be  proved.  The  color  and 
kind  of  animal  alleged  to  be  stolen  are 
made  material  by  being  set  out  in  the 
indictment  RaweU  v.  Small,  30  Maine 
29. 

295.  In  an  indictment  for  larceny,  if 


there  is  any  testimony  tending  to  prove 
that  the  respondent  took  the  properly 
and  removed  it  with  the  felonious  in- 
tent charged,  it  is  entirely  a  question 
to  the  jury  whether  the  evidence  is  suf- 
ficient.    State  v.  Cart,  3  Weston  571. 

296.  The  two  offences  of  larceny  and 
embezzlement  are  so  far  distinct  in 
their  character,  that  under  an  indict- 
ment charging  merely  a  larceny,  evi- 
dence of  embezzlement  is  not  sufficient 
to  authorize  a  conviction.  Common- 
wealth v.  Simpson,  9  Mete.  138. 

297.  Where  the  defendant  is  charged 
in  the  indictment,  with  a  felonious 
stealing  of  two  notes  of  Stephen  Gi- 
rard,  for  $1,000  each,  from  the  Bank  of 
the  United  States,  being  the  property 
of  that  bank,  and  also  for  stealing  from 
the  said  bank  two  notes  of  the  said 
Girard  for  $1,000  each,  the  precise  ten- 
or of  which  notes  is  stated  ;  to  warrant 
a  conviction  of  the  defendant  on  that 
indictment,  it  must  be  proved  to  the 
satisfaction  of  the  jury,  that  the  notes 
described  in  these  counts,  or  in  some 
of  them,  was  stolen  by  the  defendant, 
he  being  at  the  time  a  person  employ- 
ed as  a  servant  in  the  Bank  of  the 
United  States.  U.  States  v.  Clew,  4 
Washington'  0.  C.  700. 

298.  In  a  criminal  prosecution  for 
larceny,  it  appeared  that  the  alleged 
owner  of  the  property  stolen,  bought 
the  same  at  a  sheriff's  sale,  subject  to 
a  mortgage,  after  condition  broken,  as 
the  property  of  the  prisoner,  and  had 
the  lawful  possession  ;  held  that  this 
was  sufficient  to  support  the  allegation 
of  ownership.  Robinson  v.  State,  1 
Kelly  563. 

299.  Where  there  is  proof  that  a 
trunk  was  taken,  and  carried  away 
from  the  house,  in  which  there  was 
monev,  it  was  held  to  be  sufficient  to 
sustain  a  charge  of  taking  and  carry- 
ing away  money,  especially  when  all 
the  facts  show  the  quo  animo  with 
which  the  trunk  was  taken.  Berry  v. 
State,  10  Ga.  511. 

800.  On  a  trial  for  larceny,  in  steal- 
ing bank-bills  of  another  State,  the 
prosecution  must  prove  the  existence 
of  the  banks,  and  the  genuineness  of 
the  bills.  Johnson  v.  People,  4  Denio 
364. 

301.  Evidence  that  the  accused  had 
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passed  the  stolen  bills  as  genuine, 
would  have  been  sufficient.  Semble,  per 
Beardsley,  J.  lb. 

802.  Evidence  that  bills  of  the  same 
kind  have  been  received  and  passed 
away  in  the  ordinary  course  of  business 
as  a  part  of  the  currency  of  the  coun- 
try, would  be  presumptive  evidence  of 
the  existence  of  the  bank,  and  of  the 
genuineness  of  the  notes  ;  per  Beards- 
ley,  J.  lb. 

303.  But  a  fact,  that  a  witness  for 
the  prosecution  had  exchanged  the 
bills  charged  to  have  been  stolen,  giv- 
ing other  money  for  them  after  the  lar- 
ceny, but  who  did  not  speak  of  any 
former  knowledge  of  such  bills,  or  ex- 
press any  belief  as  to  their  genuine- 
ness, is  held  to  be  no  evidence  upon 
that  point,  though  it  appeared  that  he 
was  a  broker.     lb. 

304.  Where  a  man  was  indicted  for 
stealing  a  "bull  touge,"  and  it  ap- 
peared in  evidence,  that  he  had  stolen 
a  particular  kind  of  ploughshare, 
usually  known  in  the  neighborhood  in 
which  he  resided  by  that  name;  held 
that  the  allegation  of  the  indictment 
was  well  supported  by  the  evidence. 
State  v.  Clark  8  Iredell  226. 

305.  In  order  to  support  an  indict- 
ment for  stealing  two  barrels  of  turpen- 
tine, it  must  appear  that  the  turpentine 
was  in  barrels  when  it  was  stolen,  and 
that  it  was  dtpped  from  the  boxes  in 
small  quantities  from  time  to  time,  and 
then  deposited  in  barrels.  State  v. 
Moore,  11  IredelHO. 

306.  Two  slaves  having  been  stolen, 
or  inveigled  in  the  State  of  Florida, 
and  found  in  this  State,  in  the  posses- 
sion of  the  prisoner,  who  proved  that 
he  had  obtained  them  from  one  Smith, 
by  a  sale,  or  what  purported  to  be  a 
sale  from  Smith  to  him  ;  held  that  he 
could  not  be  convicted  on  an  indict- 
ment for  stealing  the  slaves  without 
proof  that  they  were  stolen  by  him  in 
Florida,  and  were  brought  by  him  into 
this  State.  Slate  v.  Adams,  14  Ala. 
486. 

30?.  The  defendant  was  indicted  for 
stealing  "one  pair  of  boots,"  and  the 
proof  was  that  he  stole  two  boots  mis- 
matched, being  the  right  boot  of  two 
pair  ;  it  was  objected  by  his  counsel 
that  this  proof  did  not  sustain  the  in- 


dictment, and  the  objection  was  held 
good.  State  v.  Harris,  3  Harrington 
559. 

308.  On  the  trial  of  an  indictment 
for  larceny  of  a  bank-note,  proof  must 
be  given  of  the  genuineness  of  the  note. 
State  v.  Dobson,  3  Harrington  563. 

309.  Where,  in  a  Court  of  Special 
Sessions,  a  prisoner  was  convicted  of 
petit  larceny,  upon  a  complaint  for 
stealing  one  white  woollen  flannel  sheet 
and  the  evidence  on  the  trial  referred 
to  a  blanket  made  of  cotton  and  woollen 
— the  warp  being  cotton  and  the  filling 
woollen,  and  the  variance  was  objected 
to  ;  it  was  held  that  the  variance  was 
material  and  fatal,  and  the  conviction 
was  reversed.  AUcenbrack  v.  People,  1 
Denio  80. 

310.  Evidence  of  stealing  a  lamb, 
will  support  an  indictment  for  stealing 
a  sheep.  State  v.  Tootle,  2  Harr.  Rep. 
561. 

311.  An  indictment  for  stealing  a 
hog,  is  well  supported  by  showing  that 
the  defendant  stole  a  shoat.  State  v. 
Godet,  7  Iredell  210. 

312.  Where  an  indictment  alleges 
the  property  stolen  to  be  the  property 
of  Elizabeth  Moore,  and  the  evidence 
shows  that  it  was  the  property  of  a 
woman  called  Betsey  Moore,  it  must 
be  left  to  the  iury  to  decide  whether 
the  person  so  described  was  known  by 
both  names.    lb. 

313.  In  an  indictment  for  stealing 
a  horse,  it  is  not  necessary  to  prove  by 
direct  evidence  that  the  horse  was  of 
some  value,  but  this  may  be  sufficient- 
ly established  by  proof  of  facts  from 
which  the  jury  may  infer  it;  as  where 
the  prisoner  said  he  borrowed  the  horse, 
and  again  that  he  stole  it,  it  might  be 
inferred  that  the  animal  was  of  some 
value,  as  no  one  would  borrow  or  steal 
a  horse  totally  valueless;  so,  evidence 
that  a  witness  went  one  hundred  miles 
to  hunt  the  horse  after  he  was  stolen, 
would  tend  to  prove  that  he  was  of 
some  value,  as  one  would  hardly  go  so 
far  for  a  worthless  horse;  so,  proof  that 
the  horse  possessed  the  power  of  loco- 
motion, and  travelled  a  hundred  miles 
and  back  again,  would  go  to  establish 
the  fact  he  was  of  some  value  ;  these 
facts  appearing,  this  Court  refuse  to 
award  a  new  trial  on  the  ground  that 
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the  value  of  the  horse  was  not  proven, 
Houston  v.  State,  8  Eng.  66. 

314.  On  the  trial  of  an  indictment 
for  larceny  of  bank-bills,  some  evidence 
that  the  bills  were  of  value  and  genuine 
is  necessary,  but  the  same  degree  of 
evidence  that  would  be  required  in  an 
action  to  recover  the  money  due  on  the 
bills  is  not  necessary  ;  nor  is  it  neces- 
sary that  the  testimony  should  furnish 
a  minute  description  of  the  bills,  or 
should  show  that  the  banks  were  incor- 
porated.    State  v.  Smart,  4  Rich.  856. 

315.  Where  the  charge  in  an  indict- 
ment that  the  defendant  stole  gold  and 
silver  coin  of  the  value  of  two  thousand 
dollars,  and  bank-notes  of  the  value  of 
five  thousand  dollars,  &c,  is  from  the 
necessity  of  the  case  all  the  allegation 
of  property  and  value  that  the  law  re- 
quires, the  evidence  need  not  be  more 
particular  ;  it  is  not  necessary  to  prove 
that  so  much  of  the  coin  were  Wash- 
ingtons  or  eagles,  or  half  eagles,  or 
Spanish  milled  dollars,  or  American 
half-dollars  or  that  the  bank-notes 
were  of  such  a  date,  issued  by  a  partic- 
ular bank  and  payable  to  some  certain 
person.     Berry  v.  State,  10  Ga.  511. 

316.  Where  a  prisoner  was  indicted 
for  the  larceny  of  a  slave,  of  the 
goods  and  chattels  of  one  Elizabeth 
Edwards,  and  out  of  the  possession  of 
the  said  Elizabeth  Edwards,  and  the 
evidence  showed  the  possession  in 
Thomas  Edwards ;  held  that  the  indict- 
ment was  not  sustained.  Com.  v.  Wil- 
liams, 1  Virg.  Cas.  141. 

317.  Proof  that  the  person  alleged 
to  be  the  owner  had  a  special  property, 
or  that  he  held  it  to  do  some  act  upon 
it,  or  for  the  purpose  of  conveyance,  or 
in  trust  for  the  benefit  of  another,  would 
be  sufficient  to  support  an  allegation 
of  ownership,  in  an  indictment  for  lar- 
ceny.    State  v.  Somerville,  21  Maine  14. 

318.  Where  a  bailee  of  a  sheriff  took 
from  him  personal  chattels,  which  had 
been  attached,  and  gave  an  accountable 
receipt  with  a  promise  to  deliver  the 
same  on  demand,  held  that  the  bailee 
had  no  such  special  property  in  the 
chattels  as  to  sustain  an  indictment 
for  larceny  from  such  bailee.  Com- 
momoealth  v.  Morse,  14  Mass.  217. 

319.  When  an  indictment  for  larceny 
charges  the  goods  stolen  to  be  the 
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property  of  A.,  it  is  not  sustained  by 
evidence  that  they  were  the  property 
of  A.  and  B.,  who  were  partners.  Com- 
monwealth v.  Trimmer,  1  Mass.  476. 

320.  On  a  criminal  trial  for  stealing 
notes  belonging  to  a  certain  corpora- 
tion, the  Court  will  be  bound  to  pre- 
sume after  verdict,  that  the  corporate 
existence  of  the  company  was  proved 
to  the  jury  or  admitted  by  the  prisoner. 
Lithgoto  v.  Commonwealth,  2  Virg.  Cas. 
297. 

321.  Where  an  indictment  is  laid  for 
larceny,  a  taking  as  well  as  carrying 
away  must  be  shown.  Pennsylvania  v. 
Campbell,  Addis.  232. 

322.  A  defendant  may  be  found 
guilty  of  petit  larceny,  without  proof 
of  the  value  of  the  article  stolen,  when 
it  is  of  any  intrinsic  worth.  State  v. 
Slack,  1  Bailey  330. 

323.  In  an  indictment  for  larceny, 
the  production  of  the  stolen  notes  is 
not  necessary  upon  the  trial.  Moore's 
case,  2  Leigh  701. 

324.  On  an  indictment  for  stealing  a 
bank-note,  where  the  proof  is  that  the 
prisoner  feloniously  stole  the  note  and 
passed  it  away  as  genuine,  he  will  not 
be  allowed  to  call  upon  the  government 
for  further  proof  that  the  note  was  of 
value.  Cummings  v.  Commonwealth,  2 
Virg.  Cas.  128. 

325.  Where  an  indictment  for  lar- 
ceny alleges  that  the  goods  stolen 
were  the  property  of  A.,  it  will  not  be 
sustained  by  proof  that  they  belonged 
to  A.  and  B.  as  partners,  and  that  they .. 
were  at  the  time  of  the  larceny  in  A's. 
possession.  Hogg  v.  State,  3  Blackf. 
226. 

326.  An  indictment  for  larceny  will 
not  be  sustained  by  evidence  that  the 
defendant  had  received  or  purchased 
the  goods  knowing  them  to  be  stolen, 
although  by  statute  the  punishment  for 
the  offence  established  is  the  same 
with  that  charged.  Ross  v.  State,  1 
Blackf.  390. 

32?.  An  indictment  for  larceny,  al- 
leging the  property  to  have  been  in 
one  who  appeared  at  the  trial  as  a 
witness  for  the  prosecution,  and  on 
cross-examination  testified  that  the 
goods,  when  stolen,  were  the  joint 
property  of  himself  and  another,  the 
prisoner  is  entitled  to  a  verdict  in  his 
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favor  ;  and  if  he  objects,  the  Court  has 
no  authority  to  take  the  case  from  the 
jury  and  to  continue  the  indictment 
The  State  v.  McCoy,  14  N.  H.  364. 

328.  If  such  a  case  comes  before  the 
Superior  Court  of  New  Hampshire,  on 
exceptions  to  the  orders  of  the  court 
below,  that  court  has  no  right  to  order 
the  discharge  of  the  prisoner,  but  can 
only  declare  the  proceedings  in  the 
court  below  erroneous.    lb. 

829.  But  it  seems  that  the  Superior 
Court  would  discharge  the  prisoner, 
if  brought  before  them  on  habeas  cor- 
pus,   lb. 


VI.  Evidence  Admissible   and   Compe- 
tent ON  THE  TRIAL  FOR  LARCENY. 

830.  Where  a  defendant  is  indicted 
for  larceny,  in  whose  possession  a  por- 
tion of  the  cargo  of  a  vessel  is  found 
under  circumstances  which,  if  unex- 
plained, would  authorize  a  jury  to  pre- 
sume a  felonious  takiug  by  him,  he  is 
not  entitled,  in  order  to  negative  the 
inference  of  an  intent  to  steal,  to  oner 
in  evidence  a  custom  for  the  officers  of 
vessels  to  appropriate  a  small  part  of 
the  cargo  to  themselves,  or  to  show 
that  instances  had  occurred  where  the 
mates  of  vessels,  under  a  claim  of  right, 
had  appropriated  to  themselves  parts 
of  the  cargoes  in  their  possession. 
Such  evidence  will  be  held  inadmissi- 
ble, because  the  custom  which  it  pur- 
ports to  establish  is  wanting  in  the 
elements  of  a  legal  custom,  and  cannot 
be  sustained  as  such,  and  if  established 
would  only  be  applicable  to  the  officers 
of  the  vessel.  The  Commonwealth  v. 
Doane,  1  Cosh.  6. 

331.  On  a  criminal  trial  for  stealing 
a  slave,  though  the  fact  that  the  accused 
was  at  a  particular  place,  not  far  from 
that  where  the  alleged  larceny  was 
committed,  may  be  shown  in  order 
to  trace  him  step  by  step  to  the  latter 
place ;  but  no  act  which  is  unconnected 
with  the  crime  can  be  shown,  as  con- 
versation with  other  slaves.  The  State 
v.  Wisdom,  8  Porter  fill. 

332.  Proof  by  the  person  whose 
property  is  charged  4o  have  been  stolen, 
that  the  properly  belonged  to  him, 


is  not  necessary ;  the  testimony  of 
other  persons,  who  knew  the  fact,  is 
admissible.  Lawrence  v.  the  State,  4 
Yerg.  145. 

333.  Where  the  thief  is  found  in  pos- 
session of  goods  in  the  State  of  Tennes- 
see, the  presumption  is  that  the  larce- 
ny was  committed  in  that  state  ;  aril 
if  the  thief  wishes  to  evade  a  trial  he 
must  show  that  they  were  stolen  in 
another  State.  Simpson  v.  the  State,  4 
Humph.  456. 

834.  On  the  trial  of  an  indictment 
for  larceny,  possession  of  the  articles 
stolen  soon  after  the  larceny  was  com- 
mitted, raises  a  reasonable  presumption 
of  guilt  in  the  possessor.  But  he  need 
not,  in  such  case,  satisfy  the  jury  that 
he  became  possessed  of  the  articles 
otherwise  than  by  stealing ;  proof, 
though^ not  sufficient  to  establish  that 
fact,  might  raise  a  reasonable  doubt 
of  the  guilt.  The  State  v.  Merrick,  1 
App.  398.   State  v.  Bennett,  3  Brev.  514. 

335.  The  presumption  arising  from 
possession  is  not  rebutted  by  the  lapse 
of  two  months  between  the  theft  and 
finding.  The  State  v.  Bennett,  3  Bre- 
vard 514. 

336.  Where  a  portion  of  the  chattels 
were  found  upon  the  premises  of  the 
accused,  eighteen  months  after  they 
were  stolen,  unaccompanied  by  other 
suspicious  circumstances  ;  held  that  it 
is  not  prima  facia  evidence  that  the 
accused  was  guilty  of  larceny,  i  War- 
ren v.  the  State,  1  Greene  106. 

33?.  The  possession  of  stolen  prop- 
erty soon  after  robbery,  is  not  in  itself 
a  felony,  it  only  raises  a  presumption 
that  the  prisoner  is  the  thief.    lb. 

338.  Recent  possession  of  goods,  not 
according  to  the  habits  and  circumstan- 
ces of  the  party  charged,  is  a  presump- 
tion against  him.     lb. 

339.  The  lapse  of  three  months  after 
the  articles  were  stolen,  has  been  re- 
cognized as  sufficient  to  rebut  the  pre- 
sumption of  guilt  in  a  person  in  whose 
possession  the  goods  were  found  ;  but 
it  has  been  otherwise  determined  after 
the  expiration  of  only  two  months, 
when  connected  with  evidence  of  con- 
cealment and  other  suspicious  circum- 
stances,   lb. 

340.  Where  one  is  in  possession  of 
stolen  property  after  the  theft,  to  raise 
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a  presumption  of  guilt  the  possession 
must  be  recent;  possession  at  "any 
time"  will  not  raise  the  presumption. 
*' Any  time"  may  refer  to  a  period  too 
remote  ;  it  must  be  recent  possession. 
The  Slate  v.  Wolf,  15  Mo.  68.  Vide 
Slate  v.  Floyd,  15  Mo.  394.  *    . 

341.  In  cases  where  various  articles 
of  property,  other  than  those  mentioned 
in  an  indictment  for  larceny,  are  found 
in  the  defendant's  possession,  there 
may  be  some  pretext  for  proving  them 
to  be  stolen,  in  order  to  fix  a  guilty 
knowledge  upon  him ;  but  where  the 
things  stolen  were  found  in  the  pos- 
session of  another,  with  whom  the  de- 
fendant had  been  living  a  short  time 
as  a  hired  hand,  such  evidence  was 
held  inadmissible.    M. 

342.  Where  testimony,  proving  a  lar- 
ceny, had  been  given  on  the  trial  of  an 
indictment  for  stealing  a  package  of 
bank-bills  in  December,  it  was  held  that 
proof  that  two  of  the  bills  (which  were 
identified),  each  of  the  denomination  of 
one  hundred  dollars,  were  in  the  defend- 
ant's possession,  one  of  them  in  March, 
and  the  other  in  April  following,  might 
be  given  to  the  jury,  and  that  they 
might  infer  therefrom,  and  from  accom- 
panying circumstances,  that  he  stole 
the  whole  package  ;  it  was  further  held 
that,  although  none  of  the  stolen  bills 
were  identified,  yet  the  testimony  to 
prove  that  tne  defendant,  after  the  lar- 
ceny* was  in  possession  of  two  one 
hundred  dollar  bills  like  those  that 
were  proved  to  have  been  stolen,  and, 
also,  a  large  amount  of  other  bank-bills, 
and  that  such  testimony,  together  with 
evidence  that  the  defendant  was  desti- 
tute of  money  before  the  larceny,  might 
be  given  to  the  jury  to  be  considered  in 
connection  with  other  accompanying  cir- 
cumstances indicative  of  guilt  Com- 
monwealth v.  Montgomery,  11  Met.  534. 

843.  On  an  indictment  against  a 
married  woman,  held  that  evidence  of 
acts  done  by  the  defendant's  husband, 
without  her  knowledge,  could  not  be 
admitted.  Commonwealth  v.  Rabbins,  3 
Pick.  63. 

844.  The  possession  of  a  stolen  thing 
is  evidence  to  some  extent  against  a 
prisoner  of  a  taking  by  him.  Ordina- 
rily it  is  stronger  or  weaker  in  propor- 
tion to  the  period  intervening  between 


I  the  stealing  and  the  finding  in  posses- 
sion of  the  accused ;  and  after  the  lapse 
of  a  considerable  time  before  a  pos- 
session is  shown  in  the  accused,  the 
law  does  not  infer  his  guilt,  but  leaves 
that  question  to  the  jury,  under  a  con- 
sideration of  all  the  circumstances. 
The  Stale  v.  William,  9  Iredell  140. 
Rngleman  v.  ike  State,  2  Carter  91. 

345.  On  the  trial  of  an  indictment 
containing  counts  for  horse-stealing 
and  grand  larceny,  it  is  error  to  permit 
evidence  to  go  to  the  jury  for  the  pur- 
pose of  proving  that  just  before  the 
defendant  committed  the  act  for  which 
he  is  on  trial,  he  committed  another 
larceny.     Barton  v.  State,  18  Ohio  221. 

346.  When  one  is  on  trial  for  steal- 
ing a  bank-bill,  note,  etc.,  under  the 
statute  (1  N.  R.  L.  114,  Sess.  24,  ch. 
88),  parol  evidence  of  the  contents  of 
the  bills  or  notes  stolen  is  admissible, 
without  accounting  for  their  non-pro- 
duction. People  v.  Holbrook,  18  John. 
90. 

347.  Association  with  horse-thieves, 
or  subsequent  confederation  to  steal 
horses,  is  not  admissible  evidence  on  a 
prosecution  for  stealing  specified 
horses.     Cherry  v.  State,  1  0.  222. 

348.  The  presumption  that  he  who  is 
found  in  possession  of  stolen  goods, 
.recently  after  the  theft  was  committed, 
is  himself  the  thief,  applies  only  when 
this  possession  is  of  a  kind  which 
manifests  that  the  stolen  goods  have 
come  to  the  possessor  by  his  own  act,  or 
at  all  events  with  bis  undoubted  concur- 
rence.    State  v.  Smith,  2  Iredell  402. 

349.  Thus,  where  the  defendant 
Scipio  Smith  and  two  of  his  sons  who 
lived  with  him,  were  indicted  for  steal- 
ing tobacco,  and  the  tobacco,  which 
had  been  stolen  in  the  night,  was  found 
the  next  day  in  an  out-house  of  Scipio, 
occupied  by  one  of  his  negroes,  and  in 
which  Scipio  kept  tobacco  of  his  own. 
and  the  tobacco  so  found  was  claimed 
by  him  as  his  own,  though  proven  to 
be  the  tobacco  that  had  been  stolen  : 
held,  that  it  was  error  in  the  judge  to 
charge  the  jury  "  that  the  possession  of 
the  stolen  tobacco,  thus  found  in  Scipio 
Smith,  raised  in  law  a  strong  presump- 
tion of  his  guilt,    lb. 

350.  On  the  trial  of  an  indictment 
for  larceny,  it  appeared  that  the  owner 
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of  the  goods,  on  the  defendant's  ex- 
pressing contrition  for  the  offence, 
promised,  not  to  prosecute  him  ;  but 
the  officer,  whom  they  soon  met,  told 
them  the  matter  could  not  be  settled, 
and  immediately  arrested  the  defend- 
ant :  held,  that  the  defendant's  confes- 
sions, made  afterwards,were  admissible 
in  evidence  against  him,  notwithstand- 
ing the  previous  promise  of  the  owner. 
Ward  v.  PeopU,  3  Hill  395. 

351.  On  the  trial  of  an  indictment 
for  receiving  stolen  goods,  the  accused 
offered  to  show  that,  during  the  week 
previous  to  the  receipt,  he  declared 
publicly  his  expectation  of  getting  the 
goods  ;  held  inadmissible,  as  being  not 
only  irrelevant,  but  a  naked  declara- 
tion of  the  accused  in  his  own  favor. 
People  v.  Wiley,  3  Hill  194. 

352.  When  a  larceny  has  been  com- 
mitted, and  the  stolen  goods  are  found 
Shortly  thereafter,  the  law  presumes  he 
is  the  thief  in  whose  possession  they 
are  found  ;  when  nothing  more  appears 
than  that  the  goods  were  stolen,  and 
that  they  were  shortly  thereafter  found 
in  the  possession  of  the  defendant,  the 
presumption  interposes,  with  the  full 
power  of  law,  and  demands  a  convic- 
tion ;  in  such  case  the  jurors  have  no 
doubt,  but  it  becomes  their  duty  to  re- 
turn a  verdict  of  guilty ;  this  presump- 
tion is  not  conclusive,  and  of  course 
yielded  to  sufficient  opposing  evidence 
whenever  it  should  be  offered.  Hughes 
v.  Slate,  8  Humph.  75. 

353.  The  law  has  defined  the  nature 
and  amount  of  evidence  which  shall 
make  a  prima  facie  case  of  guilt  in  such 
case  ;  the  burden  of  proof  is  cast  upon 
the  defendant,  and,  if  unexplained, 
either  by  direct  evidence  or  by  the  at- 
tending circumstances,  or  by  the  cha- 
racter and  habits  of  life  of  the  defend- 
ant, or  otherwise,  the  presumption  of 
law  becomes  conclusive  that  his  pos- 
session is  a  guilty  possession.    lb. 

354.  When  an  indictment  is  laid  for 
larceny  in  a  hotel,  it  is  competent  for 
the  Commonwealth  to  prove  the  pres- 
ence of  the  prisoner  in  the  hotel  on 
the  night  when  the  larceny  was  com- 
mitted, and  his  acts  and  conduct  there, 
and  the  circumstances  attending  his 
arrest,  as  a  part  of  the  whole  transac- 
tion, though  these  acts  only  showed  an 


attempt  to  commit  a  felony  on  another 
person  in  another  part  of  the  hotel. 
Burr  v.  the  Commonwealth,  4  Graft.  534. 

355.  When  an  indictment  is  found 
for  slave-stealing,  it  must  be  found 
thajt  the  larceny  was  committed  in  the 
county  where  the  indictment  was  fouwl 
or  the  Court  will  have  no  jurisdiction 
over  the  case,  and  a  verdict  will  be  set 
aside.    lb. 

356.  The  possession  of  stolen  pro- 
perty affords  presumptive  evidence  that 
the  possessor  is  a  thief,  and  the  evi- 
dence is  stronger  or  weaker  as  the  pos- 
session is  more  or  less  recent.  A  re- 
cent possession  raises  a  reasonable 
presumption  of  guilt.  State  v.  Jones, 
Dev.  &  Batt.  122. 

35?.  If  in  attempting  to  rebut  the 
presumption  of  larceny,  arising  from 
the  recent  posession  of  stolen  property, 
it  be  proved  that  the  defendant  after 
the  larceny  found  the  property  in  pos- 
session of  another,  from  whom  he  re- 
ceived it,  claiming  it  as  his  own,  but 
that  before  such  finding  he  gave  an 
exact  description  of  the  stolen  articles, 
which  he  alleged  he  had  lost,  that  he 
made  different  statements  to  different 
persons  as  to  the  time  he  lost  hie  proper- 
ty, that  after  finding  the  property  he 
put  false  marks  upon  it,  and  that  after-  * 
wards  he  left  the  State  in  consequence 
of  the  indictment, — all  these  circum- 
stances furnish  evidence  tending  to 
connect  the  defendant  with  the  feloni- 
ous possession  of  the  property  anterior 
to  the  time  when  he  found  it  in  posses- 
sion of  such  other  person,    lb. 

358.  If  a  slave  be  found  in  the  pos- 
session of  one  other  than  his  owner, 
and  under  suspicious  circumstances,  it 
will  be  sufficient  evidence  to  compel 
that  person  to  explain  the  circum- 
stances of  his  possession.  It  is  the 
duty  of  every  good  citizen  who  finds  a 
slave  at  large  without  a  permit  from 
his  owner,  etc.,  to  deliver  him  to  the 
nearest  justice  of  the  peace  for  commit- 
ment. A  runaway  slave,  therefore, 
may  be  a  subject  of  larceny.  Randal 
v.  the  State,  4  Smedes  &  Marsh.  849. 

359.  In  a  prosecution  for  larceny, 
the  owner  of  the  goods  is  a  competent 
witness  to  prove  the  facts  alleged  in 
the  information.  Salsburyr.  the  State, 
6  Conn.  101. 
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360.  In  a  public  prosecution  for  lar- 
ceny, an  inn-keeper  in  whose  inn,  and 
from  whose  guest  the  goods  were 
stolen,  is  a  competent  witness  to  prove 
the  facts  alleged  in  the  information, 
as  his  liability  to  the  owner  cannot  be 
affected  by  a  conviction  of  the  accused. 
lb. 

361.  Where  one  is  in  possession  of 
stolen  goods,  it  is  prima  facie  evidence 
of  guilt;  whether  the  circumstances 
amounted  to  a  possession,  or  how  far 
they  were  such  as  to  rebut  the  pre- 
sumption of  guilt,  is  for  the  jury  to 
determine.  The  State  v.  Brewster,  7 
Verm.  122. 

362.  Where  one  is  in  possession  of 
stolen  property,  and  is  not  able  to  give 
a  credible  account  of  the  possession, 
it  is  prima  facie  evidence  of  larceny. 
Pennsylvania  v.  Myers,  Addis.  320. 

363.  On  a  criminal  prosecution  for 
the  larceny  of  a  watch,  proof  of  another 
larceny  of  a  cloak,  committed  by  the 
prisoner,  is  not  admissible  for  any  pur- 
pose.    Walker's  case,  1  Leigh  574. 

864.  On  the  trial  of  an  indictment, 
framed  in  conformity  with  the  provis- 
ions of  the  18th  section  of  the  4th  chap- 
ter of  the  Penal  Code,  it  is  competent 
to  prove  that  the  property  described 
was  stolen  by  the  accused  in  another 
State,  and  brought  by  him  into  this. 
Murray  v.  the  State,  18  Ala.  727. 

865.  The  possession  of  stolen  goods 
by  the  defendant,  raises  a  presumption 
that  they  were  stolen  bv  him,  and  im- 
poses upon  him  the  burthen  of  account- 
ing for  their  possession.  State  v.  Wes- 
ton,  9  Conn.  527. 

866.  Evidence  tending  to  establish 
the  offence  of  embezzlement,  is  not  ad- 
missible under  an  indictment  for  lar- 
ceny ;  nor  can  the  law  defining  the 
former,  and  prescribing  the  punish- 
ment, govern  on  an  indictment  for  the 
latter  offence.  Fulton  v.  State,  8  Eng. 
168. 

367.  The  possession  of  stolen  goods 
is  a  presumption  of  guilt,  and  this  pre- 
sumption is  not  rebutted  by  the  lapse 
of  two  months  between  the  theft  and 
finding.  State  v.  Bennett,  2  Const.  R. 
«92.  t     , 

368.  It  is  the  right  of  the  judge  to 
comment  on  the  evidence,    lb. 


VII.  Places  of  Trial  in  Case  of 
Larceny. 

369.  A  person  who  steals  property  in 
a  sister  State,  and  brings  it  here,  is 
liable  to  be  indicted  under  the  laws  of 
our  State.  State  v.  Seay,  3  Stew.  Rep. 
123.  Vide  Com.  v.  Cullins,  1  Mass. 
116  ;  Hamilton  v.  State,  11  Ohio  435  ; 
Hemmaker  v.  State,  12  Mo.  453. 

870.  And^  the  statute  providing  for 
the  punishment  of  such  offence  here  is 
not  unconstitutional.    lb. 

371.  A  foreigner  who  commits  lar- 
ceny abroad,  coming  into  the  State  of 
New  York,  and  bringing  the  stolen 
property  with  him,  may  be  indicted, 
convicted,  and  punished  in  the  same 
manner  as  if  the  larceny  had  originally 
been  committed  here.  People  v.  Burke, 
11  Wend.  129. 

372.  In  cases  of  simple  larceny  it  is 
proper  to  try  the  thief  in  any  county 
where  he  may  be  found,  having  the 
goods  stolen  in  his  possession  ;  but  if 
he  be  tried  in  one  county,  such  trial 
will  be  a  bar  to  a  trial  in  every  other 
county.     Tippinsv.  State,  14  Ga.  422. 

373.  The  doctrine  of  the  Common 
Law  is,  that  the  legal  possession  of  the 
goods  stolen  continues  in  the  owner,  and 
every  moment's  continuance  of  the 
trespass  and  felony  amounts,  in  legal 
consideration,  to  a  new  caption  and 
asportation.  It  is  upon  this  principle 
that  a  person  stealing  goods  in  one 
county  and  carrying  them  into  other 
counties,  is  considered  as  guilty  of  the 
crime,  and  may  be  indicted  and  con- 
victed in  any  county  where  he  has 
carried  them.  State  v.  Somerville,  21 
Maine  14. 

374.  And  this  rule  has  been  applied 
where  the  goods  have  been  altered  in 
their  character  before  carried  from  one 
county  to  another  ;  but  in  such  case 
the  indictment  should  describe  the 
goods  in  their  altered  and  not  in  their 
original  state.    lb. 

375.  This  rule  of  the  Common  Law 
determines  that  a  prisoner  is  guilty  of 
theft  at  all  tiroes  while  he  retains  the 
possession  of  the  stolen  goods,  as  well 
before  as  since  the  revision  of  the 
statutes,    lb. 

376.  The  question  raised  on  an  indict- 
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ment  for  larceny  was,  whether,  if  bank- 
notes were  stolen  in  another  county, 
and  brought  by  the  thief  into  this,  he 
could  be  prosecuted  in  this.  The  gene- 
ral rule  was  admitted,  but  it  was  sup- 
posed to  apply  only  to  cases  of  stealing 
property  which  is  the  subject  of  lar- 
ceny at  Common  Law,  and  not  to  ex- 
tend to  bank-notes,  the  stealing  of 
which  is  made  a  larceny  by  statute  ; 
the  Court  held  that  there  was  no 
ground  for  this  distinction,  either  in 
principle  or  upon  the  authorities.  The 
ground  upon  which  the  general  rule 
proceeds  is,  that  it  is  a  larceny  in  both 
counties.  In  contemplation  of  law, 
after  the  felonious  taking,  the  goods 
are  still  the  property  of  the  owner,  and 
he  has  the  lawful  right  of  possession  ; 
and  therefore,  any  act  of  guilty  posses- 
sion and  removal  is  a  new  and  continu- 
ed larceny.  Com.  v.  Rand,  7  Met.  475. 
877.  Where  one  aids  and  abets  in  a 
larceny  in  one  county,  and  afterwards 
is  concerned  in  the  possession  and  dis- 
posal of  the  stolen  property  in  another 
county,  though  the  goods  were  remov- 
ed to  this  latter  county  without  his 
agency  or  consent,  he  may  be  convict- 
ed of  larceny  in  this  latter  county. 
Com.  v.  Demtt,  10  Mass.  154.  ' 

378.  Where  larceny  is  committed  on 
board  an  American  Bhip,  in  an  inclosed 
dock,  in  a  foreign  port,  it  is  not  punish- 
able under  the  statute  of  30th  April, 
1790,  c.  9,  §  16.  TJ.  States  v.  Hamilton, 
1  Mason  152. 

379.  Where  goods  are  stolen  in  one 
county  and  carried  into  another,  the 
thief  can  be  indicted  in  either,  the 
offence  being  complete  in  both.  Oousiris 
case,  2  Leigh.  708. 

380.  Where  a  larceny  is  committed 
in  a  place  not  under  the  sole  and  ex- 
clusive jurisdiction  of  the  United  States, 
it  can  still  be  made  the  subject  of 
punishment,  under  the  3d  section  of  the 
act  of  Congress  of  1825,  c.  270.  TJ. 
States  v.  Davis,  5  Mason  856. 


VIII.  Warrant  in  Oases  of  Larceny — 
Miscellaneous  Matters. 

381.  A  warrant  issued  by  a  justice 
for  the  arrest  of  a  person  charged  with 


larceny,  which  recites  a  distinct  charge 
of  larceny  against  the  accused,  is  not 
rendered  invalid  by  the  omission  of  an 
allegation  as  to  the  value  of  the  prop- 
erty stolen.  Payne  v.  Barnes,  5  Barb. 
Rep.  456. 

382.  The  only  effect  of  such  an  omis- 
sion is,  that  the  offence  charged  will 
be  deemed  to  be  petit  instead  of  grand 
larceny  ;  and  a  magistrate  of  the  coun- 
ty in  which  the  person  accused  is 
arrested  will  be  authorised  to  admit 
him  to  bail.     lb. 

388.  All  the  statute  requires  is  that 
the  warrant  shall  recite  the  accusation, 
a^nd  the  accusation  need  only  charge 
that  a  criminal  offence  has  been  com- 
mitted. If,  therefore,  it  charges  a 
criminal  offence  generally,  vi«.,  that 
of  larceny,  it  is  sufficient  to  authorize 
the  issuing  of  a  warrant,  although  the 
accusation  omits  to  state  the  value  of 
the  property,    lb. 

384,  The  recital  in  Buch  warrant  of 
the  complaint,  is  presumptive  evidence 
of  the  fact  that  such  complaint  has 
been  made.    lb. 

885.  Where  one  is  indicted  for  lar- 
ceny who  is  deaf  and  dumb,  he  may  be 
convicted  of  the  larceny.  Com.  v.  HM, 
14  Mass.  207. 

386.  A  feme  covert  is  not  chargeable 
for  larceny  jointly  with  her  husband. 
Com.  v.  Trimmer,  1  Mass.  476. 

387.  A  mittimus  omitting  to  specify 
the  time,  place,  and  subject  of  an 
alleged  larceny,  is  illegal  upon  its  face. 
The  State  v.  Brady,  Ga.  Decis.  (Part 
2)  40. 

388.  In  a  prosecution  for  larceny 
against  one  who  is  proved  to  be  a 
"  negro  of  black  complexion,'*  no  plea 
is  necessary  to  raise  the  question  of 
jurisdiction  as  to  the  person  of  the 
defendant  in  the  Court  in  which  the 
prosecution  is  pending.  The  defence 
which  denies  the  jurisdiction,  because 
the  prisoner  is  a  slave,  may  be  made 
upon  tfee  trial,  under  the  plea  of  "  not 
guilty."  Bennett  v.  the  State,  1  Swan's 
R.  411. 

389.  The  true  rule  by  which  to 
value  a  bank-note,  for  the  purpose  of 
graduating  the  offence  of  stealing,  is 
the  sum  which  on  its  face  it  promises 
to  pay.  State  v.  CasseU,  2  Har.  &  Gill. 
407. 
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390.  A  person  whose  property  has 
been  stolen  cannot  claim  the  right  to 
punish  the  thief  himself,  without  pro- 
cess of  law,  and  to  make  him  compen- 
sate him  for  the  loss  of  his  property  by 
maliciously  threatening  to  accuse  him 
of  the  offence,  or  to  do  an  injury  to  his 
person  or  property,  with  intent  to  ex- 
tort property  from  him.  State  v.  Bruce, 
24  Maine  71. 

391.  Those  who  are  privy  to  a  petty 
larceny  before  the  fact,  are  principals. 
The  State  v.  Barden,  1  Dev.  518. 


IX.  Verdict  and  Judgmekt  in  Cases  of 
Larceny. 

392.  In  the  State  of  Virginia,  where 
one  count  of  an  indictment  charged 
petit  larceny  in  the  usual  form,  and  an- 
other petit  larceny,  committed  after  the 
party  had  been  convicted  of  a  like  of- 
fence, and  the  verdict  found  the  pris- 
oner guilty  on  both  counts,  and  fixed 
the  imprisonment  at  five  years ;  held 
to  be  no  objection  to  the  verdict. 
Stroup'*  case,  1  Robinson  754. 

393.  A  verdict  of  guilty  of  petit  lar- 
ceny will  not  warrant  a  judgment,  un- 
less such  offence  is  included  in  the 
charge  of  the  indictment.  Will*  v. 
State,  4  Blackf.  457. 

394.  Where  an  indictment  is  laid  for 
a  larceny  of  several  articles,  a  general 
verdict  of  guilty  finds  the  accused 
guilty  of  stealing  all  the  articles  speci- 
fied.    State  v.  Samerville,  8  Shep.  20. 

395.  The  circumstance  that  an  in- 
dictment does  not  state  the  value  of 
each  of  the  kinds  of  property  alleged 
to  have  been  stolen,  is  no  reason  for 
arresting  the  judgment,  though  the 
want  of  such  statement  might  have 
been  a  good  ground  for  a  motion,  made 
in  proper  time,  to  quash  the  indictment. 
State  v.  Murphy,  8  Blackf.  498. 

396.  Where,  on  such  an  indictment, 
the  defendant  is  found  guilty  of  steal- 
ing all  the  things  named,  the  judgment 
should  not  be  arrested  merely  because 
the  value  of  each  article  alleged  to 
have  been  stolen,  is  not  stated.    lb. 

397.  The  verdict  in  such  a  case  means 
that  the  defendant  was  guilty  of  steal- 
ing all  the  things  alleged  in  the  indict- 


ment to  have  been  stolen,  but  that  the 
value  of  all  of  them  was  less  than  it 
was  averred  in  the  indictment  to  be, 
and  that  the  offence  was  therefore  not 
grand  but  petit  larceny,    lb. 

898.  A  verdict  should  have  fixed  the 
value  of  the  property  stolen,  that  the 
Court  might  have  known  with  certainty 
under  which  offence  the  defendant  has 
been  convicted,  as  without  such  finding, 
under  the  statute  providing  the  pun- 
ishment for  larceny,  the  Court  could 
not  well  pass  the  sentence.  Ray  v. 
State,  1  Greene  316. 

399.  It  is  no  objection  to  a  verdict 
because  it  is  for  the  aggregate  value  of 
the  articles  stolen.  Warren  v.  State, 
1  Greene  106. 

400.  Under  the  Illinois  statute  pro- 
vided against  receiving  stolen  goods, 
a  verdict  of  guilty,  without  specifying 
the  value,  is  not  enough  'to  sustain  a 
judgment,  ^moyer  v.  People,  3  Gil- 
man  53.  ^ 

401.  Where  a  party  is  charged  in 
one  count  in  an  indictment  with  steal- 
ing several  specific  articles,  he  may  be 
found  guilty  oi  the  larceny  of  one,  and 
discharged  as  to  the  rest ;  and  if  in 
such  case  the  jury  find  a  verdict  of 
guilty  of  stealing  one  of  the  articles, 
and  take  no  notice  of  the  others,  it  is 
in  fact  a  discharge  as  to  the  other  ar- 
ticles, and  a  good  verdict.  Swinneyv. 
State,  8  Smedes  &  Marsh.  576. 

402.  Where  the  jury  did  not,  in  an 
indictment  for  larceny,  find  the  value 
of  the  property  stolen  as  required  by 
the  Alabama  statute  ;  held  that  it  was 
not  error.    Jones  v.  State,  13  Ala.  153. 

403.  Where  a  defendant  was  indicted 
for  simple  larceny  in  stealing  a  slave, 
and  the  evidence  on  the  trial  showed 
that  the  defendant,  by  his  own  confes- 
sions, made  a  promise  to  carry  the 
slave,  with  others,  north,  and  the  slave, 
on  the  way,  consented  to  be  sold  once; 
it  was  held  that  the  jury  might,  under 
the  45th  section  of  the  14th  division  of 
the  Penal  Code  of  Georgia,  find  the 
defendant  guilty  of  an  attempt  to  com- 
mit the  offence  charged  in  the  indict- 
ment, without  any  special  count  for 
that  purpose.  Clifford  v.  State,  10  Geo. 
422. 

404.  Where,  on  the  trial  of  an  indict- 
ment for  larceny,  the  jury  found  that 
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the  defendant  took  the  goods  with  an 
intent  to  steal  them  ;  held  that  the  ver- 
dict was  well  warranted  if,  at  the  time 
the  defendant  took  them,  they  were  not 
lawfully  in  his  possession,  with  the 
consent  of  the  owner,  according  to  a 
subsisting  special  contract,  in  conse- 
quence of  an  original  delivery  obtained 
without  fraud.  Com.  v.  James,  1  Pick. 
375. 

405.  In  Alabama,  one  may  be  con- 
victed and  sentenced  on  an  indictment 
for  stealing  a  slave,  as  a  case  of  grand 
larceny,  where  its  value  exceeds  twen- 
ty dollars,  and  the  offence  is  not  at- 
tended with  the  circumstances  of  ag- 
gravation specified  in  the  18th  section 
of  the  4th  chapter  of  the  Penal  Code, 
before  it  was  repealed  and  re-enacted 
in  other  terms.  Nabors  v.  State.  6  Ala. 
200. 

406.  Where  there  were  sufficient 
counts  in  a  bill  of  jftdictment,  one 
charging  a  taking  by  tra  prisoner,  with 
violence,  and  another  by  seduction, 
and  each  of  them  also  charging  a  con- 
veying away,  with  the  intents  required 
by  the  statute,  the  jury  are  not  bound 
to  find  in  which  way  the  taking  was  had, 
but  the  verdict  might  be  general, 
though  there  were  other  defective 
counts.  State  v.  Williams,  9  Iredell 
140. 

401.  Where,  on  the  trial  of  an  indict- 
ment containing  counts  for  horse-steal- 
ing and  grand  larceny,  the  jury  find  a 
general  verdict  of  guilty,  assessing 
file  value  of  the  property  in  gross, 
without  finding  the  amount  charged  in 
each  count,  and  the  Court  enter  judg- 
ment upon  such  finding,  such  judgment 
is  erroneous,  and  will  be  reversed  on 
error.    Barton  v.  State,  18  Ohio  221. 

408.  The  obvious  and  necessary  con- 
dition of  the  presumption  of  larceny, 
from  the  possession  of  the  article  un- 
accounted for,  is  that  it  should  have 
been  stolen  ;  yet,  where  the  evidence 
against  the  prisoner  was  not  limited  to 
the  presumption  arising  from  posses- 
sion, and  where  the  whole  evidence 
waB  brought  to  the  view  of  the  jury, 
which  sufficiently  established  the  fact 
that  the  article  was  stolen,  and  that 
the  prisoner  was  the  thief,  the  Court 
will  not  disturb  the  verdict  State  v. 
Clark,  4  Strobh.  311. 


409.  Where,  in  a  prosecution  for  lar 
ceny,  or  for  receiving  stolen  goods,  the 
crime  is  established  in  respect  to  only 
a  single  article,  though  the  indictment 
describes  several,  the  defendant  may 
be  found  guilty.  People  v.  Wiley,  3 
Hill  194. 

410.  It  is  well  settled,  that  upon  an 
indictment  charging  a  larceny  of  va- 
rious distinct  articles  of  property,  some 
of  which  are  technically  described,  and 
others  not  so,  and  a  general  verdict  of 
guilty  is  found  by  the  jury,  the  insuf- 
ficiency of  the  description  as  to  certain 
aiticles,  has  no  other  effect  than  to 
strike  them  out  of  the  indictment,  and 
the  verdict  is  to  be  applied  to  the  whole 
property  which  is  properly  and  suf- 
ficiently charged  to  have  been  stolen ; 
and  for  the  larceny  of  such  property 
the  punishment  is  to  be  awarded. 
Com.  v.  Williams,  2  Cush.  582. 

411.  The  jury  may  find  the  defendant 
guilty  of  petit  larceny,  although  the 
goods  exceed  the  value  of  twelve  pence. 
State  v.  Bennett  2  S.  C.  Const.  Rep.  692; 
lb.  3  Brevard  515. 

412.  The  jury  found  the  prisoner 
"  guilty  of  larceny  only,"  and  their 
finding  was  published  as  "guilty  of 
larceny  only,"  and  so  recorded ;  held 
that  the  finding  was  sufficient  State  v. 
Smart,  4  Rich.  356. 

413.  From  the  provision  of  the  63d 
section  of  the  act  relative  to  criminal 
jurisprudence,  it  became  the  duty  of 
the  jury  to  designate  in  their  verdict 
the  value  of  the  property  stolen  by  the 
prisoner,  as  otherwise,  without  that 
finding,  it  was  impossible  for  the  Court 
to  legally  determine  whether  it  was  a 
subject  of  penitentiary  punishment 
Highland  v.  the  People,  1  Scam.  392. 

414.  The  law  prescribes  as  a  part  of 
the  punishment,  on  a  conviction  of  a 
petit  larceny,  that  the  culprit  be  "dis- 
franchised, and  rendered  incapable  of 
holding  any  office  of  trust  or  profit,  for 
a  determinate  period,  to  be  found  by 
the  jury."  Doty  v.  State,  6  Blackf.  529. 

415.  In  ordinary  cases  of  larceny, 
where  a  person  is  charged  with  having 
stolen  several  articles,  and  he  is  proved 
to  have  stolen  only  some  of  them,  and 
not  all,  a  general  verdict  is  good,  be- 
cause the  puuishment  will  be  the  same; 
but  where  the  punishment  is  double, 
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the  penalty  being  increased  in  propor- 
tion to  the  number  of  animals  stolen, 
the  verdict  will  be  bad.  The  State  v. 
Bunten,  2  Nott  &  McCord's  R.  441. 

416.  In  Connecticut,  on  a  qui  tarn 
prosecution  for  larceny,  it  is  held  that 
the  jury  find  the  value  of  the  goods 
stolen,  or  judgment  will  be  arrested. 
Gilbert  v.  Steadman,  1  Root  403. 

417.  Where  two  persons  were  in- 
dicted together  for  stealing  the  same 
goods ;  held  that  one  cannot  be  con- 
victed of  petit  larceny,  and  the  other 
of  grand  larceny.  State  v.  Davis,  3 
McCord  181. 

418.  Where  one  indicted  for  horse- 
stealing was  found  guilty  of  petit  lar- 
ceny, the  Court  declined  to  pronounce 
judgment  of  petit  larceny  against  him, 
but  sent  him  back  for  trial.  State  v. 
Spurgin,  1  McCord  252. 

419.  Where  one  is  convicted  of  lar- 
ceny of  money,  the  Court  ought  not  to 
enter  judgment  against  him  for  the 
amount,  nor  grant  an  execution  in  favor 
of  the  person  from  whom  it  was  stolen. 
Com.  v.  Henly,  1  Virg.  Cas.  145. 

420.  In  Virginia,  where,  under  the 
act  of  February  21st,  1823,  a  free  per- 
son of  color  is  convicted  for  the  offence 
of  grand  larceny,  he  may  be  condemned 
to  be  sold  as  a  slave,  and  transported 
and  banished  beyond  the  limits  of  the 
United  States.  Aldridge  v.  Com.,  2  Virg. 
Cas.  447. 

421.  An  indictment  for  larceny  hav- 
ing been  preferred  in  the  Circuit  Court 
of  Monroe  County,  the  indictment  con- 
tained two  counts  :  the  first,  for  larceny 
of  a  gray  mare  of  the  value  of  seventy 
dollars,  a  saddle  of  the  value  of  ten 
dollars,  a  bridle  of  the  value  of  one  dol- 
lar, a  saddle-blanket  of  the  value  of  one 
dollar,  ten  dollars  in  specie,  and  a  bank- 
note for  ten  dollars  ;  the  second  count 
was  for  the  larceny  of  a  promissory 
note  for  the  sura  of  twenty-two  hundred 
dollars  ;  the  jury  found  a  verdict  of 
guilty,  without  assessing  any  value  to 
the  property  or  any  portion  of  it  charged 
to  have  been  the  subject  of  the  larceny; 
held  that  this  was  sufficient  to  warrant 
a  sentence  and  judgment  for  the  crime 
of  grand  larceny,  although  it  remained 
with  the  jury,  under  the  indictment,  to 
have  found  a  verdict  of  petit  larceny, 
or  guilty  of  feloniously  taking,  and 


stealing  and  carrying  away  property 
under  the  value  of  twenty  dollars.  WtL 
born  v.  State,  8  Smed.  &  Marsh.  345. 

422.  Where  an  indictment  is  laid  for 
stealing  cotton,  in  which  there  were 
two  counts,  one  alleging  it  to  be  of  the 
goods  and  chattels  of  N.  L.,  the  other, 
of  "  the  goods  and  chattels  of  a  person 
unknown  f  held  that  the  prisoner  may 
be  convicted  and  sentenced  on  the 
second  count,  and  acquitted  of  the  first, 
and  a  motion  to  quash  the  second  count 
on  the  ground  that  he  has  not  been 
examined  for  the  offence,  will  not  be 
sustained.  Mabry  v.  Com.,  2  Virg.  Cas. 
396. 

423.  Upon  a  con  notion  on  an  indict- 
ment for  larceny  of  a  slave  in  general 
terms,  the  prisoner  cannot  be  sentenced 
to  more  than  five  years  imprisonment 
in  the  penitentiary.  Williams  v.  State, 
15  Ala.  259. 

424.  Where  the  indictment  charges 
the  stealing  of  one  steer,  one  bull,  one 
cow,  &c,  the  judge  cannot  impose  the 
fine  for  stealing  only  one  steer,  although 
such  be  the  evidence,  if  there  is  a  gene- 
ral finding  of  guilty.  The  evidence 
must  support  the  finding,  and  the  judg- 
ment must  conform  to  the  verdict.  State 
v.  Keish,  1  Strobh.  352. 

425.  Judgment  will  not  be  disturbed 
when  the  indictment  avers  the  stealing 
of  other  articles  properly  the  subject  of 
larceny,  in  connection  with  those  that 
are  not,  and  where  it  appears  by  the 
transcript  that  the  nature  of  the  offence 
could  not  have  been  reduced,  nor  the 
fine  materially  lessened  by  excluding 
the  objectionable  article.  Warren  v. 
State,  1  Green  106. 

426.  An  indictment  charging  a  de- 
fendant with  receiving  various  articles 
of  stolen  property,  knowing  them  to  be 
stolen,  and  specifically  describing  each 
article,  alleging  the  value  thereof,  the 
defendant  pleading  that  he  is  "  guilty 
of  receiving  $50  worth  of  said  property, 
in  manner  and  form  as  set  forth  in  the 
indictment;"  held  that  no  valid  judg- 
ment can  be  rendered  against  him  on. 
such  plea.  CConneUv.  Com.,  1  Met.  460. 

427.  In  a  public  prosecution  for  lar- 
ceny, the  Court  will  not,  on  conviction, 
render  judgment  that  the  owner  of 
goods  recover  the  treble  value.  SaU- 
bury  v.  State,  6  Conn.  101. 
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428.  On  indictment  for  grand  larceny, 
the  jury  may  find  petit  larceny.  State 
v.  Ward,  1  Mills  9. 


LASCIVIOUSNESS  AND  INCEST. 

L  Laaciviousnett :  what  Constitutes.— In- 
cest. 
II.  Indictment  for  Lasciriousness. 
III.  Evidence  on  the  Trial. 


1.  Lasciviousnkss,  what  Constitutes — 
Incest. 

1.  When  wanton  and  lascivious  acts 
of  one  person  only  are  practiced  to 
another  person  of  a  different  sex, 
against  the  will  and  consent  of  such 
person,  no  other  person  being  present ; 
heM  that  such  acts  may  constitute  the 
offence  of  "  lascivious  carriage,"  within 
the  meaning  of  the  Connecticut  statute. 
Fowler  v.  State,  5  Day  81. 

2.  In  Mass.,  a  husband  obtained  a 
divorce  from  the  bond  of  matrimony, 
for  the  cause  of  utter  and  wilful  de- 
sertion by  the  wife,  for  the  term  of  five 
years  consecutively,  without  his  con- 
sent ;  and  the  wife  subsequently  went 
into  another  State,  and  was  there  mar- 
ried to  another  man,  with  whom  she 
returned  to  this  State,  and  here  lived 
and  cohabited ;  held,  that  if  the  wife 
was  indictable  for  any  offence  under 
the  Rev.  Stats.,  c.  130,  she  was  indict- 
able under  the  second  section  for  un- 
lawful cohabitation,  and  not  under  the 
fourth  section  for  lewd  and  lascivious 
behavior.  Commonwealth  v.  Hunt,  4 
Cush.  49. 

8.  Where  a  man  exposes  his  person 
indecently  to  a  woman,  and  solicits  her 
to  have  sexual  intercourse  with  him, 
and  persists  in  so  doing,  notwithstand- 
ing her  opposition  and  remonstrance  ; 
held  that  this  is  "  open  and  gross  lewd* 
ness  and  lascivious  behavior,"  for 
which  an  indictment  will  lie,  under 
chap.  99,  sec.  8,  of  the  Revised  Statutes; 
and  it  seems  the  crime  does  not  depend 
upon  the  number  of  persons  to  whom 


a  man  thus  exposes  himself,  whether 
one  or  many.  State  v.  Millard,  18  Vt 
574. 

4.  A  woman  cannot  be  indicted  for 
keeping  a  bawdy  house  merely  because 
she  is  unchaste,  lives  by  herself,  and 
habitually  admits  one  or  many  to  an 
illicit  cohabitation  with  her.  State  v. 
Evans,  5  Iredell  603. 

5.  The  offence  of  keeping  a  bawdy 
house  consists  in  keeping  a  house  or 
room,  and  therewith  accommodating 
and  entertaining  lewd  people  to  perpe- 
trate acts  of  unchaetity,  meaning  acts 
between  the  persons  thus  entertained. 
lb. 

6.  The  marriage  between  a  free  per- 
son of  color  and  a  white  person  is,  by 
the  law  of  this  State  (act  of  1838,  c 
24),  null  and  void  ;  and,  therefore, 
when  such  persons  bed  and  cohabit  to- 
gether, they  come  within  the  provisions 
of  the  act  of  Assembly  against  fornica- 
tion and  adultery.  Rev.  Stat.  c.  34,  § 
46.     State  v.  Fore,  1  Iredell  878. 

7.  If  two  persons  of  different  sex, 
live,  dwell  and  cohabit  together,  with 
the  apparent  relation  of  man  and  wife, 
without  in  fact  being  married,  and 
therefore  in  lewdness  and  adultery,  al- 
though the  fact  of  being  unmarried 
might  not  be  generally  known  or  noto- 
rious, the  offence  would  be  indictable, 
without  alleging  or  proving  such  noto- 
riety, the  gravamen  of  the  offence  con- 
sisting in  the  adulterous  cohabitation 
of  unmarried  persons,  and  not  in  the 
general  knowledge  of  the  community 
of  the  negative  fact  of  their  being  un- 
married. State  v.  Boling,  2  Humph. 
414. 

8.  The  crime  of  indecent  exposure 
cannot  be  made  to  depend  on  the  num- 
ber of  persons  to  whom  a  person  thus 
exposes  himself,  whether  one  or  many. 
State  v.  Millard,  3  Vt.  574. 

9.  A  public  exposure  of  a  defendant 
to  a  female,  /with  a  view  to  excite  un- 
chaste feelings  and  passions  in  her  to 
induce  her  to  yield  to  his  wishes,  is 
lewd,  and  is  gross  lewdness,  calculated 
to  outrage  the  feelings  of  the  person 
to  whom  he  thus  exposed  himself,  and 
to  show  that  all  sense  of  decency, 
chastity,  or  propriety  of  conduct,  was 
wanting  in  him,  and  that  he   was  a 

I  proper  subject  for  the  animadversion  of 
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criminal  jurisprudence,  lb.  Incon- 
tinence of  itself  is  not  punishable  at 
Common  Law.  Commonwealth  v.  Jones, 
2  Gratt.  555. 

10.  Simple  incontinence,  therefore, 
is  only  punishable  under  the  statute,  1 
Rev.  Code,  555,  which  provides  "  that 
every  person,  not  being  a  Bervant  or 
slave,  committing  adultery  or  fornica- 
tion, and  being  thereof  lawfully  con- 
victed by  the  oaths  of  two  or  more 
credible  witnesses,  or  confession  of  the 
party,  shall  for  every  offence  of  adul- 
tery forfeit  and  pay  twenty  dollars, 
and  for  every  offence  of  fornication, 
ten  dollars."    lb. 

11.  If  the  defendant  caused  and  per- 
mitted his  slaves  to  go  about  the 
country  in  such  a  state  of  nakedness  as 
was  alleged  in  the  indictment,  he  is 
guilty  of  lewdness,  and  ought  to  be 
punished.  Britain  v.  State,  111  Humph. 
203. 

12.  If  a  master  cause  and  permit 
his  slaves  to  pass  about  in  public  view 
and  observation  indecently  naked,  he 
is  guilty  of  lewdness,  and  indictable 
therefor.    lb. 

13.  And  in  such  case  it  need  not  be 
proved  that  the  slave  did  exhibit  him 
or  herself  in  such  state  of  nakedness  by 
any  command  of  the  master,  to  sustain 
the  indictment;  that  the  master  caused 
and  permitted  it,  may  be  inferred  from 
circumstances  satisfactory  to  the  mind 
of  the  jury.    lb. 

14.  In  Illinois,  to  constitute  the  crime 
of  fornication  under  the  statute,  it  is 
necessary  that  the  parties  should  dwell 
together  openly  and  notoriously  in 
illicit  intimacy.  Starlt  v.  People,  18 
111.  591. 

15.  Circumstances  to  raise  the  pre- 
sumption of  unlawful  intimacy  should 
be  strong  enough  to  produce  a  belief 
or  conviction  of  the  judgment  that  the 
parties  have  been  cohabiting.    lb. 

16.  Several  persons  in  the  same  venue 
occupying  different  houses,  and  having 
no  community  of  interest,  may  be  in- 
cluded in  the  same  indictment  for  keep- 
ing bawdy-houses.  State  v.  MDowdl, 
Dudley  S.  C.  346. 

17.  The  fact  that  a  defendant  in  an 
indictment  might  have  been  proceeded 
against  and  punished  for  selling  liquor 
to  slaves,  if  it  was  done  without  the 


permission  of  their  owners,  or  for  per- 
mitting unlawful  assemblies  of  slaves 
on  their  premises,  under  the  statute, 
does  not  change  the  nature  of  the  of- 
fence committed,  or  prevent  a  prosecu- 
tion against  them  for  keeping  a  disor- 
derly house,  when  the  acts  alleged  and 
proved  constituted  them  guilty  of  this 
offence.  McGvrk  v.  Com.,  9  B.  Monr. 
361. 

18.  And  if,  by  selling  spirituous  liq- 
uors to  slaves,  they  induced  them  to 
congregate  in  and  around  their  house, 
and  to  behave  disorderly  on  the  road 
or  lots  adjoining,  the  public  mischief 
was  the  same  as  if  the  disorder  had 
actually  occurred  in  the  house  ;  and 
such  disorder  being  the  result  of  the 
Hquor  furnished  in  the  house,  must  be 
regarded  as  amounting  in  effect  and 
substantially  to  the  offence  charged 
against  them  in  the  indictment.     Id. 

19.  On  the  trial  of  an  indictment  for 
incest,  alleged  to  have  been  committed 
by  a  father  with  his  daughter,  the  de- 
clarations of  the  accused  are  competent 
evidence  upon  the  question  of  consan- 
guinity. People  v.  Harriden,  1  Park. 
Crim.  Rep.  844. 

20.  The  statute  in  such  case  only  ap- 
plies to  cases  in  which  the  sexual  in- 
tercourse is  by  mutual  consent ;  where 
it  is  effected  by  force,  it  is  punishable 
only  as  rape.    lb. 

21.  Where  an  indictment  for  incest 
alleged  as  follows  :  "A.,  late  of  said 
county,  on  the  first  day  of  December, 
1849,  at  the  county  of  Adams  afore- 
said, unlawfully  did  have  sexual  inter- 
course with  his  daughter  B.,  the  saidB. 
then  and  there  knowing  that  she,the  said 
B.,  was  his,  the  said  A.'s  daughter  f  held 
that  the  indictment  was  defective  in 
not  averring  that  A.  had  intercourse 
with  his  daughter,  "knowing her  to  be 
such,"  the  word  "  unlawfully  n  not  being 
equivalent  to  that  allegation.  Wu- 
Hams  v.  State,  2  Carter  (Ind.)  439. 

22.  In  Massachusetts,  an  indictment 
under  the  Revised  Statutes,  c.  130,  §  2, 
for  continuing  to  cohabit  in  this  State 
%ith  a  second  wife,  the  defendant  hav- 
ing a  former  wife  living,  it  is  sufficient 
allegation  of  the  time  when  the  offence 
ws*8  committed,  to  allege  that  the  seo- 
ond  marriage  was  on  a  certain  day, 
and  that  the  defendant  "  afterward  did 
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cohabit  and  continue  to  cohabit  with 
said  S.  J.,  at  L.,  in  said  county,  for  a 
long  space  of  time,  to  wit,  for  the  space 
of  six  months."  Com.  v.  Bradley,  2 
Cush.  553. 

23.  Where  there  is  a  penetration  of 
a  beast  by  a  man,  against  the  order  of 
nature,  without  emission,  it  constitutes 
the  crime  of  buggery.  Com.  v.  Thomas, 
1  Virg.  Cas.  307. 


II.  Indictment  fob  Lascivioubnbss. 

24.  In  an  indictment  for  "open,  gross 
lewdness,  or  lascivious  behaviour,"  un- 
der the  eighth  section  of  the  eighth 
article  of  the  act  concerning  "  crimes 
and  punishments"  (Rev.  Stat.,  1835,  p. 
206),  it  is  not  sufficient  to  charge  the 
defendant  generally,  in  the  words  of 
the  statute,  with  being  guilty  of  "  open, 
gross  lewdness  and  lascivious  behav- 
our,"  by  then  and  there  publicly  cohab- 
iting with  one  F.,  Ac;  but  the  specific 
act  in  which  the  lewdness  or  lasciv- 
ousness  is  displayed,  must  be  specified, 
with  that  degree  of  certainty  that 
would  advise  the  accused  of  the  spe- 
cific charge  he  is  called  upon  to  an- 
swer.    Dameron  v.  State,  8  Mo.  494. 

25.  An  indictment  which  charges 
that  the  defendants,  a  man  and  a  wo- 
man, did  live  together  in  fornication,  is 
sufficient.  Lawson  v.  State,  20  Ala. 
65. 

26.  An  indictment  is  good  which 
purports  to  be  found  by  "the  grand 
jurors  for  the  said  State,  sworn  and 
charged  to  inquire  for  the  said  county," 
when  the  names  of  the  State  and  prop- 
er county  are  stated  in  the  margin. 
lb. 

27.  An  indictment  against  an  un- 
married man  for  living  in  open  and  no- 
torious fornication  with  a  certain  wo- 
man, need  not  aver  that  she  is  unmar- 
ried.    State  v.  Gooch,  7  Blackf.  408. 

28.  In  the  State  of  Virginia,  the  of- 
fence of  fornication  cannot  be  punished 
by  information  as  a  Common  Law  ok 
fence,  except  it  be  accompanied  with 
other  circumstances  which,  per  se,  con- 
stitute a  misdemeanor,  such  as  the 
public  commission  of  the  act.  Com.  v. 
Isaacs,  5  Rand.  634. 


29.  An  indictment  for  lewdness 
should  charge  that  the  acts  constitut- 
ing the  offence  were  openly  and  noto- 
riously committed.  State  v.  Moon,  1 
Swan  136. 

30.  Where  one  demises  a  house  with 
the  intent  that  it  shall  be  kept,  and 
which  is  accordingly  kept  for  the  pur- 
poses of  public  prostitution,  and  de- 
rives a  profit  from  that  mode  of  using 
the  property,  he  is  punishable  by  indict- 
ment for  a  misdemeanor.  People  v. 
Erwin,  4  Denio  129. 

31.  In  such  case  the  indictment 
should  charge  the  accused  as  the  keep- 
er of  a  common  bawdy-house,  in  the 
ordinary  form  ;  and  the  lessee  who 
lives  in  and  conducts  the  house  may  be 
joined  with  the  lessor  in  the  indict- 
ment,   lb. 

32.  An  indictment  ought  to  be 
certain  to  every  intent,  and  without 
any  intendment  to  the  contrary.  But 
if  the  sense  be  clear,  and  the  charge 
sufficiently  explicit  to  support  itself, 
nice  objections  ought  not  to  be  regard- 
ed.    State  v.  Fore,  1  Iredell  378. 

33.  An  indictment,  charging  that 
J.  F.  did  "  take  into  his  house,  one  S.  C, 
and  they  did  then  and  there  have  one 
or  more  children,  without  parting  or 
an  entire  separation,  they  the  said 
J.  F.  and  S.  C.  never  having  been  law- 
fully married,"  it  is  sufficiently  certain, 
though  carelessly  expressed.  The 
Court  must  intend  from  these  expres- 
sions that  the  parties  were  of  different 
sexes,    lb. 

34.  The  offence  of  keeping  a  house 
of  ill-fame  is  local,  and  must  be  de- 
scribed as  committed  in  a  particular 
town;  and  the  prosecutor  is  confined 
in  his  proof,  to  the  town,  and  cannot,  as 
in  other  cases,  prove  an  offence  within 
the  county.     State  v.  Nixon,  18  Vt  70. 

35.  An  indictment  charging  general- 
ly the  keeping  of  a  disorderly  house, 
without  specification  as  to  the  acts  of 
disorder,  would  not  be  good;  so  if 
the  acts'  specified  are  not  proven,  the 
indictment  cannot  be  sustained  upon 
the  proof  of  other  acts  not  specified; 
but  if  the  acts  specified  or  such  of 
them  as  constitute  the  house  a  disor- 
derly one  be  proven,  then  other  acts, 
which  do  not  amount  to  a  distinct  of- 
fence, and  for  which  .*.  distinct  prosecu- 
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tion  will  not  lie,  may  be  proven  under 
the  general  charge,  to  increase  the 
fine,  Frederick  v.  Commonwealth,  4  B. 
Mon.  7. 


III.  Evidence  ok  the  Trial. 

36.  In  all  cases,  whether  civil  or 
criminal,  involving  a  charge  of  illicit 
intercourse  within  a  limited  period,  evi- 
dence of  acts  anterior  to  that  period, 
may  be  adduced  in  connection  with, 
and  in  explanation  of,  acts  of  a  similar 
character  occurring  within  that  period, 
although  such  former  acts  would  be 
inadmissible  as  independent  testimony, 
and  if  treated  as  an  offence,  would  be 
barred  by  the  statute  of  limitations. 
Lawson  v.  State,  20  Ala.  65. 

87.  Acts  of  indecent  familiarity 
within  the  limited  period,  cannot  be 
explained  by  proof  of  the  subsequent 
illicit  intercourse  of  the  parties;  but 
when  such  acts  of  indecent  familiarity 
have  been  explained  by  previous  acts 
of  illicit  intercourse,  then  proof  of  the 
subsequent  illicit  intercourse  become 
corroborative  or  cumulative  evidence, 
and  is  admissible.    lb. 

38.  When  a  man  and  a  woman  are 
jointly  indicted  and  tried  for  living  to- 
gether in  fornication,  the  confessions 
of  the  woman  are  admissible  evidence 
against  herself.  lb.  But  it  is  the  duty  of 
the  Court  to  caution  the  jury  that  such 
confessions  can  operate  only  against 
the  party  making  them,  and  the  other 
defendant  cannot  be  convicted*  except 
upon  evidence  aliunde  sufficient  to 
establish  his  guilt,    lb. 

39.  The  admission  of  the  woman  that 
her  co-defendant  was  the  father  of  a 
bastard  child,  of  which  she  was  deliv- 
ered more  than  twelve  months  after  the 
finding  of  the  indictment,  is  admissible 
evidence  against  her,  its  relevancy 
being  shown  by  connecting  it  with 
other  acts  occcuring  before  and  within 
the  period  covered  by  the  indictment. 

40.  When  evidence  prima  facie  ir- 
relevant is  admitted  against  the  objec- 
tion of  the  opposite  party,  and  the 
record  affirmatively  shows  that  its  rele- 
vancy was  made   to  appear  from  its 


connection  with  evidence,  subsequent- 
ly introduced,  the  Appellate  Court  will 
not  reverse,     lb. 

41.  The  refusal  of  the  male  defend- 
ant to  pay  the  physician  for  his  profes- 
sional services  rendered  during  the 
confinement  of  the  woman,  and  his 
declaration  that  the  child  was  not  his, 
are  not  admissible  evidence  for  him 
when  unconnected  with  any  conversa- 
tion or  admission  offered  by  the  State 
against  him.     lb. 

42.  The  fact  of  illicit  connection  be- 
tween a  man  and  a  woman  is  one  which 
from  its  nature  can  very  rarely  be 
directly  proved,  and  must,  in  the  great 
majority  of  cases,  be  inferred  from  cir- 
cumstances, the  weight  and  conclusive- 
ness of  which  vary  according  to  the 
situation  and  character  of  the  parties, 
the  habits  of  society,  and  other  inci- 
dental circumstances,     lb. 

43.  A  statement  made  by  another 
person,  or  a  conversation  carried  on  in 
the  presence  and  hearing  of  a  party,  to 
which  he  made  no  reply,  cannot  be  re- 
ceived in  evidence  against  him,  as  an 
implied  admission,  on  his  part,  of  its 
truth,  unless  of  such  a  character  as 
would  naturally  call  for  a  response 
from  him,  and  he  was  in  a  situation  in 
which  he  would  probably  have  replied 
to  it.    lb. 

44.  A  conversation  carried  on  in  the 
presence  of  the  woman,  and  in  the  room 
where  she  was  lyinff,  a  few  minutes 
after  she  had  been  delivered  of  a  child, 
between  her  mother  and  the  attending 
physician,  as  to  the  person  to  whom 
the  latter  should  look  for  payment  of 
his  professional  services,  in  which  con- 
versation she  took  no  part,  is  not  ad- 
missible eyidence  against  her  as  tend- 
ing to  show  her  acquiescence  in  the 
truth  of  their  statements,    lb. 

45.  Where  an  information  is  founded 
upon  the  statute  of  Connecticut 
against  "  lascivious  carriage  and  be- 
haviour/' the  person  toward  whom 
such  acts  are  committed,  is  a  compe- 
tent witness  to  prove  them.  Fowler  v. 
.State,  5  Day  81. 

46.  An  indictment  for  "living  in 
open  lewdness,  whoredom,  and  adul- 
tery," cannot  be  supported  by  evidence 
proving  adultery.  State  v.  Brunson  Sf 
Miller,  2  Bailey  149. 
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41.  An  indictment  for  unlawful  co- 
habitation under  the  statute  of  1784, 
c.  40,  §  6f  is  not  sustained  by  evidence 
of  one  act  of  criminal  intercourse  be- 
tween a  married  man  and '  a  single 
woman.  Commonwealth  v.  Calef,  10 
Mass.  153. 

48.  Upon  an  indictment  against  two 
persons  for  lascivious  cohabitation,  one 
of  the  parties  being  married ;  such 
marriage  must  be  shown  by  the  record 
of  the  clergyman,  or  by  witnesses  pres- 
ent at  the  marriage.  Commonwealth 
v.  Barlarick,  15  Mass.  163. 

49.  In  order  to  sustain  an  informa- 
tion for  a  violation  of  the  statute  of 
1845,  c.  20,  against  keeping  a  house  of 
ill-fame,  it  is  necessary  for  the  prose- 
cutor to  prove,  1.  that  the  general  repu- 
tation of  the  house  was  that  of  a  bawdy- 
house,  and  2.  that  it  was  such  in  fact. 
CadweU  v.  State,  17  Conn.  Rep.  461. 

50.  That  a  certain  house  has  the 
reputation  of  being  a  bawdy-house,  is  a 
fact  to  be ,  proved,  like  any  other  fact, 
by  the  testimony  of  witnesses  having 
knowledge  of  its  existence,    lb. 

51.  Where  an  information  for  keep- 
ing a  house  of  ill-fame  alleged  that  the 
offence  was  committed  after  the  statute 
prohibiting  it  went  into  operation;  and 
evidence  was  offered  to  prove  that  the 
house  was  reputed  to  be  a  house  of  ill- 
fame  previous  to  that  time  ;  it  was 
held  that  such  evidence  was  compe- 
tent, as  conducing  to  prove  that  it  sus- 
tained the  same  reputation  afterwards. 
lb. 

52.  The  admission  of  such  evidence 
has  not  the  effect  of  giving  the  statute 
on  which  the  information  is  founded 
an  ex  post  facto  or  unconstitutional 
operation,    lb. 

53.  Where  the  prosecutor,  on  the 
trial  of  such  information,  offered  to 
prove,  by  a  witness,  that  divers  per- 
sons of  lewd  and  dissolute  character, 
for  two  years  next  previous  to  the 
time  when  the  statute  went  into  opera- 
tion, resorted  to  the  house  in  question 
for  lewd  purposes,  among  whom  was 
M.,  a  lewd  person,  who  died  before  the 
passage  of  the  statute.  This  testimony 
being  offered  in  connexion  with  other 
evidence,  by  which  the  prosecutor 
claimed  to  have  proved  that  the  same 
persons,  or  persons  of  a  similar  charac- 


ter, resorted  to  that  house  after  the 
passage  of  the  statute;  it  was  held 
that  the  testimony  of  this  witness,  in 
connexion  with  the  evidence  which 
accompanied  it,  fairly  conduced  to 
prove  the  character  of  the  house,  and 
the  purpose  for  which  it  was  kept  after 
the  statute  took  effect,  and  was,  there- 
fore, admissible,    lb, 

54.  Where  there  is  open  and  notori- 
ous lewdness,  a  charge  for  such  offence 
may  be  sustained  by  circumstantial 
evidence.  Peak  v.  State,  10  Humph. 
99. 

55.  Where  an  indictment  is  found 
for  keeping  a  bawdy-house,  the  refusal 
of  witnesses,  who  have  frequented  the 
house,  to  answer  questions  in  reference 
to  the  conduct  of  the  inmates  and  visi- 
tors while  there,  upon  the  ground  that 
they  would  degrade  themselves  by 
their  answers,  may  be  the  subject  of 
consideration  by  the  jury.  Clementine 
v.  State,  14  Mo.  112. 

56.  On  a  criminal  prosecution  for 
keeping  a  bawdy-house,  so  as  to  be* 
come  a  common  nuisance,  it  is  proper 
to  prove-'  the  character  of  the  women 
who  live  and  lodged  in  the  house,  and 
the  character  and  behavior  while  there 
of  the  men  who  frequent  the  house,  and, 
also,  the  effect  of  the  establishment 
upon  the  peace  and  good  order,  and 
consequent  enjoyment  of  the  neighbor- 
hood,    lb. 

57.  On  the  trial  of  an  indictment 
under  the  statute  for  fornication  and 
adultery,  it  is  not  necessary  to  show 
by  direct  proof  the  actual  bedding  and 
cohabiting  ;  it  is  sufficient  to  show 
circumstances  from  which  the  jury  may 
reasonably  infer  the  guilt  of  the  parties. 
State  v.  Poteet,  8  Iredell's  Rep.  23. 

.  58.  Where,  on  such  a.  trial,  a  witness 
testified  that  he  went  early  one  morning 
to  the  house  of  one  of  the  defendants,  and 
on  knocking  was,  after  some*  hesita- 
tion, admitted  by  the  other  defendant, 
the  female,  who  came  to  the  door  with 
her  frook  on,  but  unfastened  ;  that  the 
male  defendant  was  in  the  only  bed  in. 
the  room;  that  the  shoes  of  the  female 
were  near  the  head  of  the  bed,  and  that 
the  bed  seemed  to  be  very  much  tum- 
bled ;  held  that  the  judge  did  right  in 
refusing  the  instruction  prayed  for  by 
the  defendants,  that  there  was  no  evi- 
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dence  from  which  the  jury  might  infer 
the  criminality  of  the  defendants.  lb. 
59.  In  prosecutions  for  this  offence, 
particular  facts  need  not  be  proved. 
Common  reputation  as  to  the  character 
of  the  defendants,  and  of  the  houses 
which  they  kept,  is  admissible.  State 
v.  McDowell,  Dudley  S.  C.  346. 


LIBEL. 

I.  Libel,  what  Constitutes ;  how  Published  ; 

Party  liable  for. 
IL  Of  the  Indictment. 

III.  Proof  on  the  Trial  for  Libel ;  Competency 

and  Admissibility  of. 

IV.  Justification. — Miscellaneous. 


I.  Libel,  what  Constitutes  ;  how  Pub- 
lished— Party  liable  for. 

1.  It  is  held  not  to  be  libellous  to 
write  and  publish  of  and  concerning 
one  who  is  a  druggist,  the  above  drug- 
gist, in  the  city  of  Detroit,  refusing  to 
contribute  his  mite  with  his  fellow 
merchants  for  watering  Jefferson 
Avenue.  I  have  concluded  to  water 
said  avenue  in  front  of  Pierre  Felle's 
store,  for  the  week  ending  June  27, 
1846.  The  People  v.  Jerome,  1  Mann 
(Mich.)  142. 

2.  A  libel  is  held  to  be  a  censorious 
or  ridiculing  writing,  picture,  or  sign, 
made  with  a  mischievous  and  malicious 
intention.  State  v.  Farley,  4  McCord  317. 
Nothing  but  that  which  is  criminal, 
immoral,  or  ridiculous,  can  be  libellous, 
and  the  burden  of  proof  is  on  the  pro- 
secution to  stamp  that  character  on  the 
transaction.    lb. 

8.  Publications  of  the  truth  concern- 
ing the  character  of  a  public  elective 
officer,  and  relating  to  his  qualifications 
for  such  office,  made  with  intent  to  in- 
form the  people,  are  not  a  libel  ;  and 
every  one  holding  such  an  office  may 
be  considered  as  a  candidate  for  re-elec- 
tion, if  he  does  not  disclaim  it  Com. 
v.  Clapp,  4  Mass.  163. 

4.  For  the  same  reason,  the  publica- 
tion of  falsehood  and  calumny  against 


public  officers  and  candidates  is  a  very 
high  offence.     lb. 

5.  The  English  law  of  libel  was 
made  part  of  the  Common  Law,  and 
was  used  and  practised  upon  by  the 
Courts  of  Massachusetts,  before  the 
adoption  of  the  constitution.  Com.  v. 
Whilmarsh,  Thacher's  Crim.  Cas.  441. 

6.  The  office  of  an  inuendo  is  not,  like 
that  of  an  averment,  to  charge  facts, 
but  is  only  to  point  out  and  refer  to 
matter  already  expressed,  and  for  that 
reason  evidence  cannot  be  introduced 
to  support  or  explain  an  inuendo.  State 
v.  Henderson,  1  Richard.  179. 

7.  Where  a  publication  is  malicious, 
and  its  obvious  design  and  tendency  is 
to  bring  the  subject  of  it  into  contempt 
and  ridicule,  it  will  be  a  libel,  although 
it  imputes  no  crime  liable  to  be  punish- 
ed with  infamy,     lb. 

8.  Where  a  writing,  in  a  form  of  a 
letter,  addressed  to  the  wife  of  another 
man,  contained  words  importing  that 
she  had  acted  libidinously  towards  the 
writer,  had  invited  him  to  an  adulterous 
intercourse  with  her,  and  had  sought 
opportunity  to  effect  it,  which  writing 
was  composed  and  sent  to  her,  design- 
ed to  insult  and  abuse  her,  to  debauch 
her  affections,  and  alienate  them  from 
her  husband,  to  entice  her  to  commit 
adultery,  and  to  bring  her  into  disgrace 
and  contempt ;  held  that  such  writing 
was  libellous.  State  v.  Avery,  1  Conn. 
267. 

9.  Where  one  sends  a  letter  contain- 
ing such  language  to  the  person  to 
whom  it  is  addressed,  it  is  an  offence 
of  a  public  nature,  which  may  be  the 
subject  of  an  information,    lb. 

10.  A  conspiracy  to  publish  what  is 
true  of  an  individual,  is  not  a  criminal 
offence,  if  the  parties  act  from  good 
motives,  and  for  justifiable  ends.  De 
Bouillon  v.  People,  2  Hill  248. 

11.  To  publish  of  another  that  he  is 
a  profane  man,  or  that  he  habitually 
allows  himself  in  profanity,  is  a  libel. 
Com.  v.  Batchelder,  Thacber's  Crim. 
Cas.  191. 

12.  Where  the  tendency  of  the  publi- 
cation was  to  degrade  the  prosecutor 
in  the  esteem  and  opinion  of  the  world, 
impeached  his  integrity  as  a  juror,  and 
must,  if  the  charge  which  it  contains 
were  true,  make  him  an  object  of  dis- 
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trust  and  contempt  among  men  ;  held 
that  it  was  libellous.  Com.  v.  Wright, 
1  Cush.  46. 

13.  The  offence  of  the  inuendo  is  to 
point  out  and  refer  to  matter  already 
expressed,  to  explain  the  meaning  of 
the  publication,  when  it  is  obscure, 
and  to  designate  the  persons  alleged 
to  have  been  libelled,  where  they  are 
alluded  to  in  covert  and  ambiguous 
terms ;  but  where  the  paper  itself 
points  out  with  sufficient  clearness  the 
persons  of  or  concerning  whom  it  is 
written,  and  likewise  the  purpose  for 
which  it  was  written,  the  office  of  the 
inuendo  is  superseded,  no  explanation 
is  necessary.    Giles  v.  State,  6  Ga.  276. 

14.  At  Common  Law  any  publication 
ib  a  libel,  the  tendency  of  which  is  to 
degrade  and  injure  another  person,  or 
to  bring  him  into  contempt,  hatred,  or 
ridicule,  or  which  accuses  him  of  a 
crime  punishable  by  law,  or  of  an  act 
odious  and  disgraceful  in  society;  and 
by  the  penal  code  of  Georgia  a  libel  is 
defined  to  be  a  malicious  defamation, 
expressed  either  by  printing,  or  writ- 
ing, or  signs,  pictures,  and  the  like,  tend- 
ing to  blacken  the  memory  of  one  who 
is  dead,  or  the  honesty,  virtue,  integri- 
ty, or  reputation  of  one  who  is  alive, 
and  thereby  expose  him  or  her  to 
public  hatred,  contempt,  or  ridicule. 
lb. 

15.  It  is  immaterial  to  the  character 
of  a  libel  as  a  public  offence,  whether 
the  matter  of  it  be  true  or  false.  Com. 
y.  Blanding,  3  Pick.  304. 

16.  The  propagator  of  written  or 
printed  tales,  to  the  essential  prejudice 
of  any  one  in  his  estate  or  reputation, 
is  a  public  offender,  and  is  not  allowed 
to  excuse  himself  by  the  additional 
wrong  of  proving  in  a  court  of  justice 
in  a  collateral  way,  the  facts  which  he 
has  unwarrantably  promulgated.  Ib. 

17.  The  reception  of  a  libellous  let- 
ter, which  has  not  been  read  or  heard 
by  some  third  person,  is  no  publication 
of  a  libel,  though  the  offence  of  send- 
ing a  libellous  letter  is  indictable,  pro- 
vided the  bill  of  indictment  allege  that 
the  intention  of  sending  it  was  to  pro- 
voke a  breach  of  the  peace.  Hodges  v. 
State,  5  Humph.  112. 

18.  Actual  communication  of  the 
contents  of  a  libel,  as  by  singing  or  | 


reading,  is  one  mode  of  publication, 
but  it  is  neither  the  only  nor  usual 
mode.  The  common  method  is  by  the 
posting  up  of  the  paper,  written  or 
printed,  or  its  delivery,  and  no  ques- 
tion is  ever  asked  as  to  whether  it  was 
read  or  not.  We  say  of  an  author 
that  he  has  published  a  book,  when  he 
has  given  its  contents  to  the  world, 
and  we  speak  of  the  publication  of  a 
will  without  meaning  to  denote  that 
the  contents  of  the  instrument  have 
been  actually  communicated  ;  so  it  is 
with  a  libel.     Giles  v.  State,  6  Ga.  276. 

19.  An  editor  is  liable,  if  the  con- 
tents of  his  paper  are  libellous,  unless 
the  libellous  matter  was  inserted  by 
some  one  without  his  knowledge  or  as- 
sent. Commonwealth  v.  Kneeland,  Thach- 
er  Crim.  Cas.  346. 

20.  A  person  who  appears  once  to 
have  written  a  libel,  which  is  after- 
wards published,  will  be  considered  as 
the  maker  of  it,  unless  he  rebut  the 
presumption  of  law,  by  proving  anoth- 
er to  be  the  author,  or  show  the  act  to 
be  innocent  in  itself,  (riles  v.  State,  6 
Geo.  276. 

21.  The  Court  charged  the  jury  that 
if  they  believed  the  libel  was  in  the 
handwriting  of  the  defendant,  was  af- 
terwards found  by  the  side  of  a  public 
road,  and  read,  the  presumption  was  that 
it  was  published  by  him,or  by  his  author- 
ity; that  if  it  was  not  so  published,  it 
was  incumbent  on  the  defendant  to 
show  how  it  came  out  of  his  posses- 
sion ;   held  that  this  was  right     Ib. 

22.  By  the  Common  Law,  the  publi- 
cation of  a  libel  is  an  offence  punisha- 
ble by  fine  and  imprisonment.  State 
v.  Burnham,  9  N.  Hamp.  34. 


II.  Op  the  Indictment. 

23.  An  averment  that  the  defendant 
published  a  libel,  "  tending  to  blacken 
the  honesty,  virtue,  integrity,  and  rep- 
utation of  the  said  A.  B.,  and  thereby 
to  expose  him  to  public  hatred,  ridicule, 
and  contempt,  in  which  said  false,  scan- 
dalous, and  malicious  libel  there  are  de- 
famatory and  libellous  matters  of  and 
concerning  the  character  of  the  said  A. 
B.,"  is  a  good  averment  that  it  was  of  and 
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concerning  A.  B.      Taylor  v.  State,  4 
Ga.  14. 

24.  Where  an  indictment  charges 
that  the  defendant  did  publish,  &c.,  a 
certain  libel,  appearing  as  an  adver- 
tisement in  a  newspaper,  and  setting 
forth  the  libel  in  ha&c  verba,  signed  by 
a  third  person,  it  is  sufficiently  certain, 
without  alleging  that  such  libel  was 
written  by  such  third  person,     lb. 

25.  Where  an  indictment  for  a  libel 
charged  the  defendant  with  publishing 
of  the  plaintiff,  that  he  "  was  the  most 
swindling  and  worthless  speculator 
who  ever  brought  ruin  on  the  city  of 
St.  Louis."  On  the  issue  of  not  guilty, 
the  jury  found  a  special  verdict  of 
"  guilty  of  charging  the  plaintiff  of  be- 
ing a  visionary,  worthless  speculator ;" 
held  that  the  verdict  found  matter  not 
alleged  in  the  indictment,  and  was  also 
defective  in  not  finding  malice.  Web- 
ber v.  State,  10  Mo.  4. 

26.  Malice  is  of  the  essence  of  libel, 
and  any  definition,  or  any  charge  of 
libel  which  should  not  embrace  this 
essential  characteristic,  would  be  de- 
fective. Commonwealth  v.  Snelling,  15 
Pick.  337. 

21.  It  is  not  necessary  to  render  an 
act  malicious,  that  the  party  be  actu- 
ated by  a  feeling  of  hatred  or  ill-will 
towards  the  individual,  or  that  he  en- 
tertain and  pursue  any  general  bad 
purpose  or  design.  On  the  contrary, 
he  may  be  actuated  by  a  general  good 

Purpose,  and  have  a  real  and  sincere 
esign  to  bring  about  a  reformation  of 
manners ;  but  if  in  pursuing  that  de- 
sign, he  wilfully  inflicts  a  wrong  on 
others,  which  is  not  warranted  by  law, 
such  act  is  malicious.  lb. 

28.  Where  an  indictment  for  libel 
does  not  profess,  on  its  face,  to  give 
an  accurate  copy  of  the  alleged  libel, 
in  words  and  figures,  it  will  be  held 
bad  on  demurrer  in  arrest  of  judg- 
ment It  is  not  sufficient  to  profess  to 
set  it  out  according  to  its  substance 
or  effect  State  v.  Brownlow,  7  Humph. 
63. 

29.  Where  the  indictment  alleged 
that  the  libel  "contained  amongst 
other  things,  in  substance,  the  follow- 
ing false,  malicious,  and  libellous  mat- 
ters and  things,  according  to  the  tenor 
and  effect  following,  that  is  to  say,"  &c. 

85 


It  was  held  that  this  allegation  profess- 
ed to  set  forth  the  substance,  and  not 
the  words  of  the  libel,  and  was,  there- 
fore, insufficient    lb. 

30.  Each  specification  of  libellous 
matters  must  charge  the  words  pub- 
lished to  have  been  of  and  concerning 
the  prosecutor,    lb. 

31.  Prosecutions  for  libels  have  al- 
ways been  received  with  jealousy,  and 
the  greatest  strictness  has  been  re- 
quired in  the  pleadings.  lb. 

32.  In  Massachusetts,  the  legisla- 
ture, and  the  highest  judicial  tribunal 
of  the  Commonwealth,  have,  since  the 
adoption  of  the  constitution,  recognized 
libel  as  an  indictable  offence.  Com.  v. 
Whtfmarsh,  Thacker's  Crim.  Gas.  441. 
lb. 

33.  The  indictment  charged  that  the 
defendant  "  did  write  a  certain  false, 
malicious  libel  of  and  concerning  the 
said  E.  K.,  which  said  false,  malicious, 
and  defamatory  libel,  is  of  the  follow- 
ing purport  and  effect,  that  is  to  say  :" 
and  then  set  out,  within  inverted  com- 
mas, what  the  evidence  showed  to  be, 
an  exact  copy  of  the  libel,  Verdict, 
guilty.  On  motion  in  arrest  of  judg- 
ment, held  that  the  indictment  was  bad, 
because  it  did  not  profess  to  set  out 
the  libel  in  haec  verba.  State  v.  Goeir 
man,  6  Rich.  387. 

34.  An  indictment  must,  as  a  general 
rule,  profess  to  set  out  the  words  of  the 
libel :  and  to  set  it  forth  according  to 
its  purport  and  effect,  copying  the  libel 
within  inverted  commas,  is  not  a  com- 
pliance with  the  rule.  lb. 

35.  In  an  indictment  for  libel,  where  it 
does  not  appear  from  the  paper  itself 
who  was  its  author,  or  the  persons  of 
and  concerning  whom  it  was  written,  or 
the  purpose  for  which  it  was  written  ; 
each  of  these  should  be  explicitly  aver- 
red as  facts  for  the  consideration  of  the 
jury.     State  v.  Henderson,  1  Rich.  179. 

36.  Where  the  persons  alleged  to 
have  been  libelled  are  alluded  to  in 
ambiguous  and  covert  terms,  it  is  not 
sufficient  to  aver,  generally,  that  the 
paper  was  composed  and  published 
"of  and  concerning"  the  persons  al- 
leged to  have  been  libelled,  with  inu- 
endos  accompanying  the  covert  terms, 
wherever  they  occur  in  the  paper,  as  set 
out  in  the  indictment,  that  they  meant 
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those  persons,  or  were  allusions  to 
their  names.  There  should  be  a  full 
and  explicit  averment  that  the  defend- 
ant, under  and  by  the  use  of  the  covert 
terms,  wrote  of  and  concerning  the 
persons,  &c.  lb. 

37.  Where  a  paper  is  not  libellous 
on  its  face,  but  possesses  a  latent  mean- 
ing, which  renders  it  libellous,  the  lat- 
ent  meaning  must  be  explicitly  set 
forth  by  way.  of  averment  or  colloqui- 
um, so  as  to  make  it  appear,  on  the 
face  of  the  indictment,  that  the  paper 
is  a  libel,  lb. 

38.  In  an  indictment  for  a  libel  charg- 
ing that  the  prosecutor  was  called  a 
murderer  and  foresworn,  it  is  compe- 
tent for  the  defendant  to  justify  by 
proving  that  there  was,  and  long  had 
been,  a  general  report  in  the  neighbor- 
hood, that  the  prosecutor  was  a  mur- 
derer and  foresworn.  State  v.  White,  7 
Iredell  180. 

39.  In  an  indictment  for  a  libel,  the 
indictment  must  set  forth  matter  on  its 
face  libellous,  in  which  case  the  Court 
is  to  judge  whether  it  be  so  or  not ;  or 
it  must  aver  that  the  matter  charged 
though  not  on  its  face  libellous,  was  in- 
tended, in  fact,  to  be  so,  and  then  the 
question  is  to  be  submitted  to  a  jury. 
State  v.  White,  6  Iredell,  418. 

40.  Whatever  allegation  is  descrip- 
tive of  the  offence  must  be  proved  ; 
but  the  allegation  of  sending  to  more 
than  one  person,  is  not  descriptive  of 
the  offence,  it  is  only  an  averment  of 
the  mode  in  which  the  offence  is  in 
part  effected.  State  v.  Barnes,  2  Maine 
530. 

41.  The  allegation  of  sending  the 
libel,  and  that  thereby  the  defendant 
published  it,  is  a  sufficient  averment  of 
publication,  lb. 

42.  It  is  not  requisite  that  in  an  indict- 
ment for  a  defamatory  publication,  the 
whole  of  a  book  containing  it  should 
be  set  out.  lb. 

48.  That  the  indictment  does  not  al- 
lege the  residence  or  addition  of  said 
J.  B.,  is  not  a  valid  objection.  lb. 

44.  Though  described  in  the  disjunc- 
tive ((letter,  circular,  or  pamphlet),  that 
description  is  not  of  the  essence  of  the 
offence,  but  is  wily  of  the  mode  of  pub- 
lication, viz.,  that  the  libellous  matter 
was  published  i&  oae  or  the  other  of 


those  forms,  and  it  is  quite  unimport- 
ant which,  lb. 

45.  In  setting  out  the  libel,  where 
the  omission  or  addition  of  a  letter 
does  not  change  the  word,  so  as  to 
make  it  another  word,  the  variance  is 
not  material.  Commonwealth  v.  Bucking- 
ham, Thacher's  Crim.  C.  29. 

46.  In  Massachusetts,  the  publica- 
tion of  a  false  and  malicious  libel  has 
always  been  an  offence  punishable  by 
indictment.  Commonwealth  v.  Chapman, 
13  Met.  68. 

47.  In  an  indictment  for  a  libel,  it  is 
not  necessary  that  the  charge  in  the 
indictment  need  be  more  specific  than 
the  libellous  publication.  Melton  v. 
State,  3  Humph.  389. 

48.  It  is  a  general  rule  of  pleading, 
in  civil  as  well  as  in  criminal  cases, 
that  when  a  charge  is  brought  against 
a  defendant,  arising  out  of  the  publica- 
tion of  a  written  instrument,  the  instru- 
ment itself  must  be  set  out  in  the  writ 
or  indictment.  Com.y.WrighttlG\ia\iAb. 
The  indictment  must  not  only  contain, 
but  it  must  also  profess  to  set  out  a 
transcript  of  that  part  of  the  libel  up- 
on which  the  pleader  relies.  lb. 


III.  Proof  on  the  Trial  for  Libbl — 
Competency  and  Admissibility  of. 

49.  In  Virginia,  the  truth  may  be 
given  in  evidence  before  the  jury,  in 
mitigation  of  the  fine,  because  here  it 
is  rendered  by  act  of  Assembly  the  duty 
of  the  jury  to  assess  the  fine.  Com.  v. 
Morris,  1  Virg.  Cas.  176. 

50.  Semble,  in  a  criminal  trial  for 
conspiracy  to  publish  a  libel  imputing 
certain  moral  offences  to  a  clergyman, 
after  evidence  had  been  given,  tending 
to  show  the  truth  of  the  imputations, 
the  character  of  the  accused  for  good 
morals,  great  piety,  or  a  laudable  aver- 
sion to  hypocrisy  in  general,  may  be 
shown  with  a  view  to  the  question  of 
motive.  De  Bouillon  v.  People,  2  Hill 
248. 

51.  But  a  mere  proposition  to  prove 
good  character  without  particularizing 
what  kind  of  character  is  intended,  is 
too  vague  and  indefinite,  and  may  prop- 
erly be  rejected,    lb. 
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52.  Semble,  that  on  error  brought  by 
two  or  three  defendants  jointly  con- 
victed of  a  conspiracy  to  publish  a  li- 
bel, the  former  have  the  right  to  avail 
themselves  of  an  erroneous  exclusion 
of  evidence,  tending  to  exculpate  their 
alleged  co-conspirators.as  having  acted 
from  good  motives  and  for  justifiable 
ends,  for  proof  of  his  innocence  may 
tend  to  their  benefit     lb. 

53.  Semble,  on  a  criminal  trial  for  a 
libel,  mere  naked  admissions  made  by 
the  party  libelled  are  in  general  in- 
competent evidence  against  the  people 
even  to  prove  facts  tending  to  a  justi- 
fication. Otherwise  as  to  conversa- 
tions or  declarations,  which  are  a  part 
of  the  res  gest».     lb. 

54.  In  South  Carolina  the  accused 
will  not  be  permitted,  unless  the  pros- 
ecutor desires  it,  to  give  any  evidence 
to  prove  the  truth  of  libellous  matter 
charged  in  justification  or  extenuation. 
But  the  jury  have  a  right  to  give  their 
verdict  on  the  whole  matter,  and  decide 
the  question  whether  the  matter  charg- 
ed be  libellous  or  not,  as  well  as  the 
questions  of  fact  as  t^the  publication 
and  truth  of  the  inuendoes.  State  v. 
Lehre,  2  Brevard  446. 

55.  It  is  necessary  to  prove  the  aver- 
ments or  application  of  the  libellous 
matter  where  the  meaning  is  not  clear, 
and  there  is  an  introductory  statement 
and  averments  in  the  indictment,  in  or- 
der to  justify  the  inuendoes,  as  to  prove 
the  publication  and  slanderous  mean- 
ing.    State  v.  Perrin,  2  Brevard  474. 

56.  The  admissions  of  the  editor  of 
the  newspaper  as  to  the  authorship  of 
the  publication,  made  in  the  absence  of 
the  defendant,  are  not  admissible,  until 
it  be  proved  that  the  defendant  was  the 
author.  Com.  v.  Guild,  Thacher's  Crim. 
Gas.  329. 

57.  Evidence  of  witnesses  that  the 
impressions  and  conviction  produced 
on  their  minds  by  the  evidence  before 
the  ecclesiastical  tribunal,  was  different 
from  its  decision,  or  of  the  opinions  ex- 
pressed by  others  as  their  decision  and 
conviction  upon  the  same  evidence,  or  of 
the  impression  and  belief  in  the  com- 
munity whether  the  evidence  establish- 
ed the  charges,  is  inadmissible  in  miti- 
gation of  damages.  The  effect  of  such 
evidence  is  to  put  the  opinions  of  others 


in  the  stead  of  the  verdict  of  the  jury 
upon  the  same  evidence.  Graves  v. 
State,  9  Ala.  447. 

58.  Evidence  that  the  prosecutor, 
previous  to  the  publication,  had  used 
violent,  abusive  and  slanderous  words 
concerning  the  defendant,  which  had 
been  communicated  to  him  about  a 
month  previous  to  the  publication,  is 
not  admissible  in  mitigation  of  damages, 
it  not  appearing  that  the  defendant's 
publication  was  provoked  by,  or  in  any 
manner  connected  with  the  previous 
slanderous  words  of  the  prosecutor.  lb. 


IV.  Justification — Miscellaneous. 

59.  The  truth  of  the  words  is  no 
justification  in  a  criminal  prosecution 
for  a  libel.     Com.  v.  Clapp,  4  Mass.  163. 

60.  But  the  defendant  may  show  the 
purpose  of  the  publication  to  have 
been  justifiable,  after  which  he  may 
give  its  truth  in  evidence,  to  negative 
the  malice  and  intent  to  deTame.    lb. 

61.  The  truth  of  a  libel  cannot  be 
given  in  evidence  in  a  criminal  prose- 
cution. The  State  v.  Lehre,  2  Const.  R. 
809. 

62.  Although  formerly  it  was  the  law 
of  this  Commonwealth  that  the  truth 
of  the  libel  could  not  be  given  in  evi- 
dence and  justification  of  the  libellous 
matter  ;  yet,  by  a  late  act  of  the  legis- 
lature, 1826,  ch*.  107,  the  truth  may  now 
be  given  in  evidence  in  all  prosecutions 
for  libels  ,J  "  but  such  evidence  shall 
not  be  a  justification  unless  on  the 
trial  it  shall  be  made  satisfactorily  to 
appear  that  the  matter  charged  as  li- 
bellous was  published  with  good  mo- 
tives, and  for  justifiable  ends."  Com.  v. 
Batchelder,  Thacher's  Crim.  Cas.  191. 

63.  There  are  certain  cases  in  which 
the  defendant,  in  a  prosecution  for  a 
libel,  may  acquit  himself,  by  showing 
an  honest  purpose,  and  proving  the 
truth  of  his  allegations.  Com.  v. 
Blanding,  3  Pick.  304. 

64.  In  Massachusetts,  to  make  out  a 
justification  under  the  statute,  it  is  ne- 
cessary to  prove  the  facts  precisely  and 
strictly  ;  and  in  this  respect  the  proof, 
though  in  the  form  of  trial  it  is  given 
on  the  general  issue,  must  be  as  strict 
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and  precise  as  if  pleaded  in  a  civil  ac- 
tion.    Com.  v.  Snellvng,  15  Pick.  337. 

65.  A  publication  that  the  prosecutor 
was  charged  and  proven  guilty  by  the 
affidavits  of  some  seven  or  eight  of  the 
most  respectable  gentlemen  of  the  coun- 
ty, of  both  fraud  and  lying,  is  not  jus- 
tified by  the  production  of  affidavits 
used  before  an  ecclesiastical  tribunal, 
upon  a  charge  preferred  by  the  defend- 
ant against  the  prosecutor  ;  and  when 
so  produced,  it  is  competent  for  the 
prosecution  to  inquire  what  was  the 
decision  of  that  tribunal.  Graves  v. 
State,  9  Ala.  447. 

66.  It  is  no  defence  to  a  criminal 
prosecution  for  publishing  a  libel  that 
the  matters  contained  in  it  are  true, 
unless  it  be  further  proved  that  the 
publication  was  made  from  good  mo- 
tives, &c.  De  Bouillon  v.  People,  2 
Hill  248. 

67.  Where  a  libel  contains  general 
charges  against  an  individual,  of  hard- 
ness toward  the  poor,  dissoluteness  of 
morals,  &c,  purporting  to  be  conclu- 
sions from  instances  of  bad  conduct 
previously  narrated  in  the  publication, 
it  cannot  be  justified  by  proof  of  other 
instances  not  specified  by  the  writer.  lb. 

68.  If  the  end  to  be  attained  is  jus- 
tifiable, as  if  the  object  is  the  removal 
of  an  incompetent  officer,  or  to  prevent 
the  election  of  an  unsuitable  person  to 
office,  or  generally  to  give  useful  in- 
formation to  the  community,  or  to  those 
who  have  a  right,  and  ought  to  know, 
in  order  that  they  may  act  upon  such 
information,  the  occasion  is  lawful,  and 
the  party  may  then  justify  or  excuse 
the  publication.  State  v.  Burnham,  9 
N.  Hamp.  34. 

69.  Where,  however,  there  is  merely 
color  of  a  lawful  occasion,  and  the  par- 
ty, instead  of  acting  in  good  faith,  as- 
sumes to  act  for  some  justifiable  end, 
merely  as  a  pretence  to  publish  and 
circulate  defamatory  matter,  or  for 
other  unlawful  purpose,  he  is  liable  in 
the  same  manner  as  if  such  pretence 
had  not  been  resorted  to.    lb. 

70.  If  it  be  found  that  the  occasion 
was  of  itself  a  proper  one  in  which 
matter  of  the  nature  set  forth  might  be 
circulated,  the  defendant  may  justify 
the  publication  by  proving  the  truth  of 
the  matter  alleged,    lb. 


71.  But  in  such  case  the  justification 
must  be  as  broad  as  the  charge ;  it  can- 
not be  sufficient  justification  to  show 
that  part  of  the  matter  is  true.    lb. 

72.  If  in  such  case  the  defendant 
justifies  by  showing  the  truth,  his  mo- 
tives are  not  in  question  if  upon  a  law- 
ful occasion  for  making  a  publication 
he  has  published  the  truth  and  no  more  ; 
there  is  no  sound  principle  which  can 
make  him  liable  even  if  he  was  actuat- 
ed by  express  malice,    lb. 

73.  Matter  in  excuse,  in  a  prosecution 
for  a  libel,  is  where  the  defendant,  upon 
a  lawful  occasion,  proceeded  with  good 
motives,  upon  probable  grounds,  upon 
reasons  which  were  apparently  good, 
but  upon  a  supposition  which  turns  out 
to  be  unfounded.    lb. 

74.  It  can  never  be  required  that  an 
obscene  book  and  picture  should  be 
displayed  upon  the  records  of  the 
Court.  Com.  v.  Holmes,  17  Mass.  R. 
336. 

75.  Legal  malice  is  not  malice 
in  its  popular  sense,  viz.,  that  of  ha- 
tred and  ill-will  to  the  party  libelled, 
but  an  act  done  wilfully,  unlawfully, 
and  in  violation  of  the  just  rights  of 
another.  Com.  v.  Bonner,  9  Metcalf  8 
R.  410. 
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I.  Lottery  ;  what  Constitutes. 

1.  Where  there  is  a  guaranty,  in 
cases  where  the  guarantor  binds  him- 
self that  he  will  pay  the  prize  which 
may  be  drawn  to  a  certain  number  in 
a  lottery,  when  sold  by  the  proprietor 
of  the  ticket  or  a  duly  authorized 
agent  of  the  proprietor,  it  is  strictly 
a  lottery-ticket,  though  not  in  the  form 
of  one  ;  and  a  sale  of  such  guaranty 
by  such  proprietor,  or  his  agent,  is  for- 
bidden by  the  Virginia  act  of  1825 ; 
and  if  an  individual  sells  such  guaran- 
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ties  as  a  substitute  for  lottery-tickets, 
and  in  order  to  evade  and  defeat  the 
law,  the  vender  holding  the  tickets 
themselves,  for  the  benefit  of  the  pur- 
chaser, he  sells  these  things,  which 
are  substantially  lottery-tickets,  and 
such  sale  is  held  to  be  forbidden  by 
said  act.  Commonwealth  v.  Chubb,  5 
Rand.  715. 

2.  The  printer  of  a  newspaper,  which 
contains  an  advertisement  of  lottery- 
tickets,  not  justified  by  the  laws  of  the 
Commonwealth,  is  liable  to  indictment, 
though  he  may  not  be  concerned  in  the 
sale  of  the  tickets.  Commonwealth  v. 
Clappt  5  Pick.  41. 

3.  Where  there  is  a  signboard  at  a 
person's  place  of  business,  giving  no- 
tice that  lottery-tickets  are  for  sale 
there,  it  is  an  advertisement  within  the 
statute  of  1825,  ch.  184.  Common- 
wealth v.  Harper,  5  Pick.  42.  Such 
signboard  erected  before,  but  kept  up 
after  the  passing  of  this  statute,  is 
held  to  be  a  new  advertisement  every 
day,  making  the  owner  liable  to  the 
penalty  of  the  statute.    lb. 

4.  Under  the  Revised  Statutes  (1  R. 
8.,  665,  §  28),  it  is  a  misdemeanor  to 
publish  in  this  State  an  account  of  a 
lottery  to  be  drawn  in  another  State  or 
Territory,  although  such  lottery  be 
authorized  by  the  laws  of  the  place 
where  it  is  to  be  drawn.  Charles  v. 
the  People,  1  Oomstock  180  ;  the  People 
v.  Charles,  3  Denio  212. 

5.  The  keeping  of  a  common  gaming- 
house is  indictable  at  common  law,  on 
account  of  its  tendency  to  bring  to- 
gether disorderly  persons,  to  promote 
immorality,  and  to  lead  to  breaches  of 
the  peace.  Per  Bronson,  C.  J.  People 
v.  Jackson,  3  Denio  101. 

6.  Where  one  keeps  a  room  or  place 
for  the  sale  of  tickets  in  lotteries,  not 
authorized  by  law,  it  is  indictable. 
lb. 

7.  A  ticket  in  a  lottery,  which  enti- 
tles the  holder  to  one-fourth  of  the  prize 
drawn  to  its  numbers,  although  usually 
called  a  quarter  of  a  ticket,  is  a  lottery- 
ticket  within  the  meaning  of  the  act  of 
December  19,  1842,  "  to  abolish  lotter- 
ies, and  to  prohibit  the  sale  of  lottery- 
tickets  in  this  State,"  and  may  be  so 
described  in  an  indictment  under  this 
act    Freldgh  v.  the  State,  8  Mo.  606. 


8.  For  the  construction  of  the  10th 
section  of  the  first  article  of  the  consti- 
tution, and  the  22d  section  of  the  arti- 
cle of  the  Revised  Statutes  respecting 
"raffling  and  lotteries,"  see  the  case 
of  the  People  v.  American  Art  Union,  13 
Barb.  577. 

9.  It  is  unlawful  under  these  sec- 
tions for  any  one  to  set  up,  or  propose, 
that  is,  to  hold  forth  to  others  that  he 
has,  or  will  have,  any  articles,  although 
they  may  be  works  of  art,  which  are 
to  be  distributed  by  lot  or  chance  to 
any  person  who,  before  the  distribu- 
tion, shall  have  paid  any  money  for  the 
chance  of  obtaining  such  articles,    lb. 

10.  Therefore,  where,  by  the  consti- 
tution of  the  American  Art  Union,  the 
society  was  to  purchase  such  works  of 
art  as  the  state  of  the  treasury  would 
warrant,  which,  at  the  annual  meeting 
in  December,  were  to  become,  by  lot, 
the  property  of  the  individual  members, 
each  member  being  entitled  to  one 
chance,  or  share,  in  such  distribution 
for  each  $5  by  him  subscribed  and 
paid,  the  method  in  which  the  distribu- 
tion was  to  be  made  being  particularly 
prescribed  in  its  by-laws ;  and  the 
society  published  its  plan,  showing 
that  for  the  payment  of  $5  any  person 
would  become  a  subscriber,  and  enti- 
tled to  an  engraving,  to  a  copy  of  the 
bulletin  of  their  proceedings,  and  to 
the  chance  of  one  of  a  number  of  paint- 
ings to  be  "distributed  by  lot  among 
the  members,  each  member  having  one 
share  for  every  $5  paid  by  him  ;"  held 
that  the  mode  of  distribution  adopted 
by  the  Art  Union  was  illegal  and  un- 
constitutional. Edwards,  P.  J.,  dis- 
sented,   lb. 


II.   Indictmjcnt  for. 

11.  It  is  not  necessary  that  an  in- 
formation under  the  statute  1825,  c.  184, 
should  allege  on  trial  or  show  by  name 
what  kind  of  lottery-tickets  were  ad- 
vertised, or  that  they  were  advertised 
as  for  sale  within  the  county  where 
such  information  is  filed.  Com.  v.  Clapp, 
5  Pick.  41. 

12.  In  an  indictment  for  selling  lot- 
tery-tickets not  warranted  by  statute, 
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the  name  of  the  lottery  should  be  al- 
leged, and  the  number  of  tickets.  Com. 
v.  GUlipsie,  7  Serg.  &  R.  469. 

13.  In  such  an  indictment,  a  variance 
in  the  ticket,  e.  g.,  in  a  proper  name,  is 
fatal,   lb. 

14.  It  was  held  that  a  demurrer  to 
an  indictment  which  charged  the  de- 
fendant with  publishing,  in  the  city  of 
Kew  York,  an  account  of  a  lottery  to 
be  drawn  in  the  District  of  Columbia, 
was  not  well  taken.  Charles  v.  People, 
1  Comstock  180. 

15.  Where  the  indictment  charged 
the  defendant  with  publishing  an  ac- 
count of  an  illegal  lottery,  and  set  forth 
in  h»c  verba  the  lottery  scheme,  which 
rihowed  that  the  prizes  consisted  of 
sums  of  money ;  held  good,  although 
it  was  not  otherwise  averred  that  the 
lottery  was  set  on  foot  for  the  purpose 
of  disposing  of  money,  land,  Ac.   lb. 

16.  Where  an  indictment  lies  for  sell- 
ing lottery-tickets,  it  must  set  forth  the 
lottery  as  one  set  on  foot  for  the  pur- 
pose of  disposing  of  property,  accord- 
ing to  the  terms  of  §  27  (1  R.  S.  685). 
People  v.  Payne,  3  Denio  88. 

17.  An  indictment  merely  alleging 
that  the  defendant  kept  a  common 
gaming  house,  without  stating  what 
was  transacted  there,  would  not,  it 
seems,  be  sufficient.  Per  Bronson,  C.  J. 
People  v.  Jackson,  3  Denio  101. 

18.  Where  an  indictment  alleged  that 
the  defendant  kept  a  certain  common 
gaming  house,  in  which  he  sold  and 
furnished  tickets  in  lotteries  unauthor- 
ized by  law,  to  divers  persons  ;  it  was 
held  not  to  set  forth  an  indictable  of- 
fence,  lb. 

19.  It  is  not  necessary  that  an  indict- 
ment for  selling  lottery-tickets  should 
set  out  the  tickets  sold.  People  v.  Tay- 
lor, 3  Denio  99. 

20.  Nor  is  it  necessary,  in  such  an 
indictment,  to  give  the  names  of  the 
persons  to  whom  the  tickets  were  sold, 
it  being  alleged  that  their  names  were 
unknown  to  the  jurors,   lb. 

21.  Since  the  sale  of  tickets  in  all 
lotteries  is  now  totally  prohibited,  it  is 
no  longer  necessary  to  aver  that  the 
lottery,  for  the  selling  of  a  ticket  in 
which  a  party  is  indicted,  was  not  ex- 
pressly authorized  by  law.  People  v. 
Sturtevant,  23  Wend.  418. 


22.  Such  a  degree  of  certainty  is  ne- 
cessary in  the  description  of  the  offence 
of  setting  on  foot  a  lottery,  &c,  as  that 
the  defendant  may  not  be  indicted  for 
one  thing  and  tried  for  another,  that  he 
may  know  what  crime  tie  is  called  upon 
to  answer,  that  the  jury  may  deliver  an 
intelligible  verdict,  that  the  Court  may 
render  the  proper  judgment,  and  that 
the  defendants  may  with  proper  aver- 
ments plead  the  judgment  in  bar  of 
another  prosecution  for  the  same  of- 
fence. People  v.  Taylor,  3  Denio  91. 

23.  But  when  a  particular  fact,  which 
is  matter  of  description  and  not  vital 
to  the  accusation,  cannot  be  ascertain- 
ed, the  indictment  will  be  valid  if  it 
allege  that  such  fact  is  unknown  to  the 
grand  jury/  lb. 

24.  In  an  indictment,  under  the  act 
of  December  19,  1842,  "to  abolish  lot- 
teries, and  to  prohibit  the  sale  of  lottery- 
tickets  in  this  State,"  for  selling  a  lot- 
tery-ticket, contrary  to  the  provisions 
of  said  act,  it  is  not  necessary  to  set 
out  the  ticket  by  its  tenor  or  purport ; 
it  is  sufficient  to  describe  the  ticket  as 
a  "  certain  lottery-ticket."  FreUigh  v. 
State,  8  Mo.  606. 

25.  An  indictment  will  lie,  on  the 
above  act,  for  the  sale  of  a  lottery- 
ticket,  although  the  statute  is  in,  the 
plural,  prohibiting  the  sale  of  lottery- 
tickets,   lb. 

26.  Where  it  appears  by  the  adver- 
tisement set  forth  in  heeo  verba,  that 
the  lottery  was  made  for  the  purpose 
of  disposing  of  money  or  property,  the 
indictment  will  be  good,  although  the  ■ 
object  of  the  lottery  is  not  otherwise 
averred.   People  v.  Charles,  3  Denio  212. 

27.  The  act  to  prevent  raffling  and 
lotteries,  was  intended  to  prohibit  the 
sale  of  lottery-tickets  in  the  State  of 
New  York,  whether  the  lottery  was  es- 
tablished in  that  State  or  elsewhere; 
and  an  indictment  under  the  statute, 
for  vending  lottery-tickets,  need  not 
aver  that  the  lottery  was  established 
in  this  State.  People  v.  Warner,  4  Barb. 
314. 

28.  An  indictment  for  selling  a  lot- 
tery-ticket, need  not  expressly  allege 
that  the  ticket  was  of  a  lottery  got  up 
or  set  on  foot  for  the  purpose  of  dispos- 
ing of  real  estate,  goods,  money,  or 
things  in  action.  lb. 
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29.  It  is  not  necessary  that  the  char- 
acter and  description  of  the  lottery 
should  form  the  subject  of  an  express 
averment ;  it  is  sufficient  if  these  ap- 
pear argumentatively  in  the  indict- 
ment, especially  after  verdict,   lb. 

30.  In  an  indictment  for  setting  on 
foot  a  lottery,  contrary  to  1  Rev.  Stat., 
666,  §  27,  it  is  necessary  to  specify  the 
purpose  for  which  the  lottery  was 
made,  since  that  is  a  part  of  the  stat- 
ute description  of  the  offence.  People 
v.  Taylor,  3  Denio  91. 

31.  But  a  general  allegation  of  the 
purpose  for  which  the  lottery  was 
made,  is  not  sufficient ;  some  further 
description  must  be  given  where  it  is 
practicable  to  do  so.    lb. 

32.  Therefore  it  was  held,  that  a 
count  in  an  indictment  which  stated 
tha,t  the  defendant  unlawfully,  &c,  did 
set  on  foot  a  certain  lottery,  for  the 
purpose  of  exposing  certain  money  to 
abide  the  drawing  of  such  lottery,  he 
being  unauthorized,  Ac,  without  con- 
taining other  matter  of  description, 
was  bad.    lb. 

33.  And  a  count  in  a  similar  form, 
containing  an  additional  averment  that 
the  name  of  the  lottery  was  unknown 
to  the  grand  jury,  was  held  bad.     lb. 

34.  But  a  count  in  the  same  form, 
containing  an  averment  that  a  more 
particular  description  of  the  lottery 
was  unknown  to  the  grand  jury,  was 
held  good.    lb. 

35.  Thp  amount  of  the  lottery  is  not 
essential  in  determining  the  nature  or 
degree  of  the  offence,  but  only  in  fix- 
ing the  amount  of  the  fine ;  and  where 
such  amount  cannot  be  ascertained, 
the  sum  of  $2,500  is  fixed  as  a  limit 
beyond  which  the  Court  cannot  impose 
a  fine.    lb. 

36.  Accordingly,  it  is  not  necessary 
that  an  indictment  for  setting  on  foot 
an  illegal  lottery,  should  state  the 
amount  for  which  such  lottery  was 
made,  or  that  such  amount  could  not 
be  ascertained,    lb. 


III.  Statutes  respecting  Lotteries. 

87.  The  act  of  February  11, 182*,  in 
Virginia,  for  the  prevention  of  the  sale 


of  foreign  lottery  tickets  within  the 
Commonwealth,  is  within  the  operation 
of  the  Virginia  gaming  law,  and  is  there- 
fore not  to  be  construed  as  if  it  were 
a  remedial  law,  but  like  other  penal 
laws.     Com. -v.  Chubb,  5  Rand.  715. 

88.  The  act  of  26th  February,  1835, 
supplementary  to  the  act  of  9th  Febru- 
ary, 1833,  entitled  "An  act  to  author- 
ize a  sum  of  money  to  be  raised  by 
lottery,  to  be  given  to  the  Sisters  of 
Charity  in  the  city  of  St.  Louis,  for  the 
use  of  the  hospital  over  which  they 
now,  or  may  hereafter,  have  the  con- 
trol or  management/'  authorizes  the 
commissioners  to  sell  the  lottery;  and 
after  a  sale,  the  Legislature  can  pass 
no  law  impairing  the  obligation  of  the 
contract  of  the  sale.  State  v.  Haw- 
thorn, 9  Mo.  385. 

39.  The  commissioners  having  sold 
the  lottery,  the  act  of  19th  December, 
1842,  prohibiting  the  sale  of  lottery 
tickets  in  this  State,  is  unconstitutional 
as  to  the  vendee  ;  and  his  right  to  sell 
under  the  purchase  made  in  accord- 
ance with  the  act  of  26th  February, 
1835,  is  not  affected  by  that  act.    lb. 

40.  The  exceptions  in  the  statute  re- 
specting lotteries,  excluding  from  its 
operation  lotteries  authorized  bylaw, 
and  similar  expressions,  have  reference 
to  lotteries  which  had  been  authorized 
by  this  State  before  the  adoption  of  the 
new  constitution,  and  do  not  embrace 
lotteries  authorized  by  the  laws  of  oth- 
er States.  People  v.  Sturdevant,  23 
Wend.  418. 

41.  The  act  of  the  Legislature  of 
Missouri,  of  December  19,  1842,  de- 
claring the  sale  of  lottery  tickets  ille- 
gal, is  constitutional.  State  v.  Sterling, 
8  Mo.  697. 
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I.  The  Offence  of  Malicious  Mischief 
— What  Constitutes. 

1.  As  to  the  question  what  malice  is, 
see  the  case  of  The  State  v.  Doig,  2 
Rich.  178. 

2.  To  constitute  the  crime  of  wrong- 
fully destroying  personal  property, 
without  the  owner's  consent,  within  the 
meaning  of  the  Revised  Statutes  of 
Maine,  c.  162,  §  13,  it  is  not  necessary 
that  the  possession  of  the  property 
was  wrongful ;  the  statute  intimates 
no  such  necessity.  The  offence  may 
be  equally  committed,  whether  the  pos- 
session in  the  defendant  was  by  right 
or  wrong.  State  v.  Pike,  83  Maine 
361. 

3.  Upon  the  trial  of  an  indictment 
for  a  misdemeanor,  in  secreting  the 
treasury  book  of  records  of  the  town 
of  Amity,  it  would  be  no  defence  if 
any  of  the  principal  inhabitants  of  the 
town  knew  that  the  book  of  records 
was  left  with  the  defendant ;  and  the 
fact  that  persons  had  seen  it  there, 
could  not  prevent  the  defendant  from 
secreting  it  from  the  knowledge  of  the 
owners.  State  y.  Williams,  30  Maine 
484. 

4.  If  the  defendant  did  no  act  to 
conceal  the  book  other  than  to  deny 
that  it  was  in  his  possession,  and  that 
he  had  any  knowledge  of  it,  he  would 
still  be  guilty ;  for  by  such  denials  the 

,  defendant  might  have  pursued  the 
most  successful  course  to  prevent  the 
owners  from  obtaining  it,  and  it  might 
operate  as  a  most  effectual  secretion  of 
the  book.     lb. 

5.  Even  if  the  book,  being  left  in  his 
custody,  was  not  designedly  concealed 
or  placed  away  with  a  design  to  con- 
ceal it,  but  was  kept  openly  with  his 
own  books  and  papers,  and  he  did  no 
more  than  simply  refuse  to  deliver  it, 
when  demanded,  and  refused  to  give 


information  where  it  was,  this  would 
be  no  defence.     lb. 

6.  Malicious  mischief  consists  in  the 
wilful  destruction  of  personal  property 
from  actual  ill-will  or  resentment  to- 
ward its  owner  or  possessor.  State  r. 
Robinson,  3  Dev.  &  Batt  130. 

7.  Where  the  defendant  was  indicted 
for  maliciously  killing  steers,  the  prop- 
erty of  another,  under  the  Tennessee 
act  of  1808,  c.  9,  it  was  held  that,  to 
bring  the  case  within  the  statute,  there 
must  be  malice  directed  against  the 
owner  of  the  cattle,  and  bo  alleged  and 
proved,  and  not  merely  against  the  an- 
imal itself.  State  v.  Wilcox,  3  Yerger 
*78. 

8.  Upon  an  indictment  under  the  3d 
section  A.  A.,  1789  (Prov.  Laws,  486;  5 
Stat.  S.  Car.  189),  for  disfiguring  a 
horse,  it  was  held  that  shaving  £he 
mane  and  cropping  the  hair  and  tail  of 
a  mare  in  the  owner's  stable,  did  not 
constitute  the  offence  of  disfiguring, 
under  the  act.  State  v.  Smith,  Cheves 
157. 

9.  The  Revised  Statutes  of  Massachu- 
setts, c.  126,  §  39,  provides  for  the  pun- 
ishment of  malicious  mischief,  in  de- 
stroying or  injuring  personal  property 
in  any  manner  or  by  any  means  not 
particularly  described  or  mentioned  in 
this  chapter,  and  enacts  that  the  pun- 
ishment shall  be  imprisonment  in  the 
State  prison  not  more  than  five  years, 
or  by  fine,  Ac.  By  the  statute  of  1846, 
c.  52,  §  1,  every  person  maliciously  in- 
juring or  destroying  personal  property 

of  another,  by  any  means  not  partic-  ^ 
ularly  described  or  mentioned  in  the 
Rev.  Statutes,  c.  126,  §  39,  and  follow- 
ing, where  the  value  of  the  property 
or  damage  shall  not  be  alleged  to  ex- 
ceed fifteen  dollars,  shall  be  punished 
by  imprisonment  for  not  more  than 
thirty  days,  or  by  fine  not  exceeding 
fifteen  dollars  ;  it  was  held  that,  in  a 
prosecution  for  malicious  mischief  in 
destroying  or  injuring  personal  prop- 
erty, where  the  property  did  not  exceed 
in  value  the  sum  of  fifteen  dollars,  that 
the  defendant  must  be  punished  by  im- 
prisonment in  the  county  jail  or  house 
of  correction  for  not  more  than  thirty 
days.     Britton  v.  Com.,  1  Cush.  302. 
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II.  Indictment  for  Malicious  Mischief — 
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10.  An  indictment  for  malicious  tres- 
pass, charging  that  the  defendant  did 
maliciously  and  mischievously  injure 
and  cause  to  be  injured,  a  certain  house, 
the  property  of  one  M.,  of  the  value  of 
fifty  dollars,  contrary  to  the  form  of  the 
Btatute,  &c,  was  held  to  be  bad;  the  in- 
dictment should  have  shown  the 
specific  injury  done  to  the  house.  State 
v.  Aydtlott,  7  Blackf.  151. 

11.  On  an  indictment  for  malicious 
mischief,  it  is  not  necessary  that  the 
indictment  should  charge  tie  offence 
to  have  been  committed  vi  et  armis. 
Taylor  v.  State,  6  Humph.  285. 

12.  And  where  the  indictment 
charges  the  killing  of  a  cow,  it  is  suffi- 
ciently charged  within  the  meaning-  of 
the  Tennessee  act  of  1803,  ch.  9,  sec  2, 
to  constitute  the  offence  of  malicious 
mischief.    lb. 

13.  An  indictment  founded  on  sec. 
71,  chap.  53,  of  the  Rev.  St.  of  Indiana, 
for  malicious  trespass,  alleging  that  the 
defendant  did,  unlawfully,  maliciously, 
and  mischievously  injure  and  destroy 
several  windows  belonging  to  a  certain 
county  seminary,  the  property  of  the 
county  of  Sullivan;  held  that  the  in- 
dictment sufficiently  charged  the  prop- 
erty to  be  public  property,  and  also 
that  the  injury  charged  to  have  been 
done  to  the  property  was  stated  with 
sufficient  certainty.  Read  v.  State, 
on  Appeal,  1  Carter  511. 

14.  An  indictment  for  malicious  mis- 
chief, must  either  expressly  charge 
malice  against  the  owner,  or  fully  oth- 
erwise describe  the  offence.  State  v. 
Jackson,  12  Iredell  329. 

15.  Setting  forth  in  the  indictment 
that  the  act  was  done  feloniously, 
wilfully  and  maliciously,  without  aver- 
ring it  was  done  mischievously,  or  with 
malice  against  the  owner,  is  not  suffi- 
cient,   ft. 

16.  Acts  which  would  support  an 
indictment  for  arson,  would  support  a 
charge  for  malicious  mischief.  State 
v.  Ltavitl,  32  Maine  183. 

17.  And  so  will  an  indictment  for 
malicious  mischief  be  sustained,  though 
the  acts  proved  might  have  supported 
a  charge  for  larceny.     Tb. 


18.  Where  an  indictment  for  malicious 
mischief,  in  killing  a  dog,  is  founded  on 
the  Rev.  St.  of  Indiana,  ch.  53,  §  71, 
it  was  held  that  a  dog  was  the  subject 
of  absolute  property,  and  that  the 
killing  of  a  dog,  under  said  act,  was  an 
indictable  offence.  State  v.  Sumner, 
2  Carter  377. 

19.  Upon  an  indictment  for  malicious 
mischief,  in  destroying  and  injuring  the 
windows  of  a  county  seminary,  it  was 
held  to  be  in  effect  an  indictment 
for  maliciously  destroying  public  prop* 
erty,  under  the  Indiana  statute ;  and  it 
was  further  held  under  this  indictment 
that  the  prosecution  need  not  prove  the 
title  to  the  seminary  to  be  in  the 
county,  it  being  under  the  management 
of  the  county  commissioners.  Read  v. 
the  State,  1  Smith  369. 

20.  Upon  an  indictment  for  malicious 
mischief,  which  alleges  that  the  defend- 
ant did  wilfully,  maliciously  and  secret- 
ly destroy  lobster  cars,  and  cables  to 
which  the  cars  were  attached,  the  evi- 
dence was  that  the  Cables  were  cut  in 
the  middle,  and  that  the  cars  had  floated 
away  a  short  distance  and  were  some- 
what injured;  it  was  held  that  the  evi- 
dence showed  enough  to  sustain  the 
indictment,  which  was  founded  under 
the  Rev.  Statutes,  ch.  126,  §  39.  Cot*- 
momoealth  v.  Souk,  2  Mete.  21. 

21.  Where  a  defendant  is  charged 
with  knowingly,  wilfully,  and  without 
lawful  authority,  cutting  down  and 
carrying  away  a  line  tree  standing  on 
the  division  line  between  him  and 
another  person,  contrary  to  the  form 
of  the  statute,  &c.,  it  was  held  that  the 
act  was  not  charged  in  such  a  manner 
as  to  be  punishable  by  any  statute  in 
force  in  Virginia.  PoweWe  case,  8  Leigh 
719. 

22.  In  North  Carolina,  under  an  in- 
dictment founded  on  the  act  of  As- 
sembly, Rev.  St.  ch.  34,  §  55,  which 
relates  to  the  altering  or  defacing  the 
marks  of  cattle,  Ac.,  if  the  act  of  al- 
tering or  defacing  is  proven  to  have 
been  wilfully  done,  it  necessarily  fol- 
lows that  the  intent  was  to  defraud  the 
owner,  unless  there  be  proof  to  the  con- 
trary.    State  v.  Davis,  2  Iredell  153. 

23.  The  offence  of  girdling  and  cut- 
ting fruit-trees  is  not  indictable  in  the 
State  of  Maine,  except  under  the  stat- 
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ute  of  1821,  ch.   38.     Brown's  case,  3 
Greenleaf  177. 

24.  No  indictment  under  what  is 
commonly  called  the  Black  Act  (being 
the  Statute  of  9th  George  1st),  can 
be  sustained  in  the  State  of  Georgia, 
as  that  act  was  never  in  force  in  that 
State.  State  v.  Campbell,  Charlton 
166. 

25.  Where  one  is  indicted  for  mali- 
ciously killing  a  domestic  animal,  it  is 
necessary  either  that  the  owner's  name 
should  be  disclosed  in  the  indictment 
or  that  it  should  be  at  least  stated  that 
the  animal  was  the  property  of  some 
one,  whose  name  was  unknown;  and 
the  evidence  should  show  that  there 
was  an  owner  and  who  he  was;  but  it 
is  not  indispensable  to  a  conviction  in 
such  case,  that  the  defendant  previous 
to  the  commission  of  the  act  declared 
a  purpose  to  injure  the  owner,  or  did 
or  said  anything  either  before  or  after, 
indicative  of  express  malice ;  malice 
will  be  inferable  from  the  circumstances 
under  which  the  mischief  was  commit- 
ted.    State  v.  Pierce,  7  Ala.  728. 

26.  In  case  of  indictments  for  ma- 
licious mischief,  the  statute  makes  the 
value  of  the  property  maliciously  in- 
jured or  destroyed  the  basis  of  the 
verdict,  and  permits  the  jury  to  go  to  the 
extent  of  four-fold  its  value;  and  hence 
it  is  necessary  to  allege  the  value  of 
the  property  injured  or  destroyed,  in 
the  indictment.  State  v.  Gamer,  8 
Porter  447. 

27.  An  indictment  for  unlawfully, 
wickedly  and  maliciously  cutting  and 
destroying  a  quantity  of  standing 
Indian  corn,  cannot  be  supported. 
State  v.  Helms,  5  Iredell  364.  An  in- 
dictment for  malicious  mischief,  will 
only  lie  for  the  malicious  destruction 
of  personal  property;  and  corn  growing, 
except  in  a  few  cases,  is  regarded  as  a 
part  of  the  realty.    lb. 

28.  Where,  in  an  indictment  for  ma- 
licious mischief,  the  Court,  in  the  in- 
struction to  the  jury,  defined  the  word 
maliciously  to  mean  the  "wilfully 
doing  of  any  act  prohibited  by  law,  and 
for  which  the  defendant  had  no  lawful 
excuse;  and  that  moral  turpitude  of 
mind  was  not  necessary  to  be  shown  f 
it  was  held  that  the  definition  was  bad, 
and  contrary  to  the  intention  of  the 


legislature.   Commonwealth  v.  Walden, 
3  Gush.  558. 

29.  The  jury  should  have  been  in- 
structed, that,  to  authorize  them  to  find 
the  defendant  guilty  of  malicious  mis- 
chief, they  must  be  satisfied  that  the 
injury  was  done  either  out  of  a  spirit 
of  wanton  cruelty,  or  wicked  revenge. 
lb. 

30.  It  is  no  objection  to  a  conviction 
on  an  indictment  for  altering  and  de- 
facing marks  on  cattle,  &c,  that  the 
cattle,  beasts,  Ac,  had  at  the  time  the 
act  was  done,  strayed  from  their  owner. 
State  v.  Davis,  2  Iredell  153. 

31.  Upon  the  trial  of  an  indictment 
under  the  Tennessee  act  of  1803,  for 
malicious  mischief,  when  the  evidence 
showed  that  the  act  was  done  not  with 
an  unlawful,  wilful  and  malicious  in- 
tent to  injure,  but  with  the  belief  that 
the  defendant  had  a  right  to  do  the  act; 
it  was  held  that  no  verdict  could  be 
supported.  Goforth  v.  State,  8  Humph. 
37. 

32.  Under  the  R.  S.  of  Maine,  c.  162, 
§  13,  in  an  indictment  founded  on 
that  section,  the  complainant  may  be  a 
witness  for  the  government.  State  v. 
Pike,  33  Maine  361. 

33.  The  injured  party  is  disqualified 
to  testify  on  behalf  of  the  State,  on 
the  trial  of  an  indictment  for  malicious 
mischief,  under  the  5th  sec.  of  the  4th 
article  of  the  Penal  Code  of  Alabama. 
Blackstone  v.  State,  15  Ala.  415. 

34.  Under  an  indictment  for  mali- 
ciously cutting  and  girdling  certain 
fruit  trees,  described  in  the  indictment 
as  the  property  of  one  B.,  it  is  sufficient 
proof  of  the  ownership  of  the  property 
to  show  that  the  premises  on  which  the 
trees  stood  were  in  the  possession  and 
occupation  of  B.  at  the  time  of  commit- 
ting the  offence.  The  People  v.  Hon, 
7  Barb.  9. 
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Mayhem — Indictment  for — Evidence  on 
the  Trial — Conviction,  &c. 

1.  To  constitute  a  maim  under  the 
statute,  by  biting  off  an  ear,  it  is  not 
necessary  that  the  whole  ear  should 
be  bitten  off ;  it  is  sufficient  if  only  a 
part  is  taken  off,  provided  enough  is 
taken  off  to  alter  and  impair  the  natural 
personal  appearance,  and,  to  ordinary 
observation,  to  render  the  person  less 
comely.     State  v.  Crerkin,  1  Iredell  121. 

2.  The  statute  of  Arkansas  declares 
maiming  to  consist  in  unlawfully  dis- 
abling a  human  being,  by  depriving 
him  of  the  use  of  a  limb  or  member,  or 
rendering  him  lame,  or  defective  in 
bodily  vigor  ;  by  which  it  is  under- 
stood, that  the  act  being  unlawful  in 
itself,  evidencing  a  malicious  intent,  it 
is  immaterial  by  what  means,  or  with 
what  instrument  the  injury  is  effected, 
provided  the  crime  is  consummated  by 
depriving  the  party  of  the  use  of  a 
limb  or  member  of  his  body,  or  that  the 
consequences  of  the  injury  sustained 
render  him  either  permanently  lame,  or 
by  any  means  affect  his  bodily  vigor, 
by  decreasing  his  strength,  activity,  or 
the  like.    Baker  v.  State,  4  Ark.  56. 

3.  And  the  existence  of  the  disabling 
having  once  been  proved,  its  continu- 
ance is  presumed,  till  proof  be  given 
to  the  contrary.    lb. 

4.  To  support  an  indictment  for  put- 
ting out  an  eye  of  an  individual,  under 
the  statute  of  mayhem,  it  is  not  neces- 
sary, where  the  injury  is  done  in  a 
sudden  conflict,  that  the  defendant 
should  have  formed  the  design  previous 
to  the  conflict ;  it  is  sufficient  if  the 
defendant  maliciously  and  on  purpose 
does  the  act,  in  pursuance  of  a  design 
formed  during  the  conflict.  State  v. 
Simmons,  3  Ala.  497. 

5.  In  Alabama,  whenever  the  statute 
of  1807  speaks  of  disabling  a  limb  or 
member,  a  permanent  injury  is  contem- 
plated, as  such  was  the  Common  Law 
notion  of  the  extent  of  the  injury 
necessary  to  constitute  a  mayhem.  A 
temporary  disabling  of  a  finger,   an 


arm,  or  an  eye,  would  not  be  sufficient 
to  constitute  the  statutory  offence. 
State  v.  Briley,  8  Porter  472. 

6.  Where  a  defendant  was  indicted 
under  the  statute  against  mayhem,  and 
the  counts  in  the  indictment  each 
charging  the  shooting,  with  intent  to 
maim,  disfigure,  disable,  and  kill,  while 
the  statute  uses  the  disjunctive  or, 
instead  of  the  conjunctive,  as  in  the  in- 
dictment laid  ;  it  was  held  proper  to 
lay  the  intent  in  the  conjunctive,  and 
any  one  of  the  intentions  being  prov- 
ed, the  indictment  was  sustained. 
Angel  v.  Com.,  2  Virg.  Cas.  231. 

7.  An  indictment  for  mayhem  need 
not  contain  an  allegation  that  the  act 
was  done  feloniously.  State  v.  Absence, 
4  Porter  397. 

8.  In  Alabama,  in  order  to  constitute 
the  offence  of  mayhem,  it  is  not  neces- 
sary that  the  member  should  be  wholly 
mutilated  ;  but  to  commit  the  offence 
there  must  be  so  much  of  the  member 
mutilated  as  to  disfigure  the  person  on 
ordinary  inspection  ;  and  if  the  part  of 
the  member  is  so  small  as  to  be  observ- 
ed only  on  close  observation  or  ex- 
amination, then  the  offence  is  not  may- 
hem.    State  v.  Abram,  10  Ala.  928. 

9.  When  the  mutilation  by  a  slave 
of  any  of  these  members  of  a  white 
person  which  are  mentioned  in  the 
Alabama  statute  in  describing  the  of- 
fences of  mayhem,  is  intentional  and 
without  cause,  it  will  be  considered  as 
done  wilfully  ;  but  when  it  is  done  in 
a  contest,  where  the  life  of  the  slave  is 
endangered,  by  reason  of  the  white 
person  having  a  deadly  weapon,  and 
the  slave  without  any  weapon,  then  it 
will  not  be  so  regarded,  unless  attend- 
ing circumstances  show  it  to  have  been 
done  wantonly.    lb. 

10.  The  third  section  of  the  article 
of  the  constitution  of  the  State  of  Ala- 
bama, which  relates  to  maliciously  dis- 
membering or  depriving  a  slave  of 
life,  was  never  intended  to  introduce 
any  new  offences  against  the  law,  and 
hence  an  indictment  for  maliciously 
dismembering  a  slave  should  be  good 
for  mayhem.  State  v.  Coleman,  5  Por- 
ter 32. 

11.  An  indictment  for  mayhem  at 
Common  Law,  and  under  the  statute  of 
Tennessee,  in  addition  to  the  statement 
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of  injury,  must  also  charge  that  the 
party  was  thereby  maimed.  Chick  v. 
State,  7  Humph.  161. 

12.  In  an  indictment  under  the  Rev. 
State,  of  North  Carolina,  ch.  34,  §  48, 
for  maiming  by  biting  off  an  ear,  it  is 
not  necessary  to  state  whether  it  was 
the  right  or  left  ear.  State  v.  Green, 
1  Iredell,  39. 

13.  In  North  Carolina,  in  an  indict- 
ment for  mayhem,  under  the  48th  sec.  of 
the  34th  ch.  of  the  Rev.  Stat.,  an  intent 
to  disfigure  is  prima  facie  to  be  inferred 
from  an  act  which  does  in  fact  disfigure, 
unless  that  presumption  be  repelled  by 
evidence  on  the  part  of  the  accused  of 
a  different  intent,  or,  at  least,  of  the 
absence  of  the  intent  mentioned  in  the 
statute.     State  v.  Gerkin,  1  Iredell  121. 

14.  It  is  not  necessary,  in  an  indict- 
ment under  this  statute,  to  prove 
malice  aforethought,  or  a  preconceived 
intention  to  commit  the  maim.     lb. 

15.  A  previous  assault  upon  a  de- 
fendant, in  a  prosecution  for  mayhem, 
Is  received  as  evidence  in  justification, 
under  the  plea  of  not  guilty ;  but,  in 
order  to  make  it  a  good  justification, 
it  ought  to  appear  that  the  striking  by 
the  defendant  was  in  his  own  defence, 
and  in  proportion  to  the  attack  made 
on  him.  Hayden  v.  the  State,  4  Blackf. 
546. 

16.  Where  one  is  charged  in  an  in- 
dictment with  aiding  and  abetting 
another  to  commit  a  mayhem,  if  it  does 
not  appear  from  the  evidence  that  the 
aider  or  abettor  was  consonant  that 
the  principal  intended  to  commit  a 
mayhem  at  the  time  aid  was  given,  the 
abettor  can  only  be  convicted  of  as- 
saulting and  beating.  State  v.  Absence, 
4  Porter  891 

IT.  One  indicted  as  principal  in  the 
second  degree,for  the  offence  of  mayhem, 
may  be  guilty  of  the  offence  of  beating, 
perpetrated  by  the  principal  in  the 
first  degree,  without  being  guilty  of 
the  mayhem,    lb. 
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I.  Misdemeanors  at  Common  Law,  and 
under  Statutes. 

1.  In  Tennessee,  the  County  Courts 
have  jurisdiction  of  every  description 
of  misdemeanor,  of  an  inferior  nature 
to  felony.  State  v.  Fields,  Mart.  & 
Yerg.  137. 

2.  The  selling  of  spirituous  liquors, 
without  being  a  physician  or  apothe- 
cary licensed  for  that  purpose,  is  a 
misdemeanor  by  the  statute  of  1838 ; 
but  the  purchasing  of  such  person, 
although  implying  an  inducement  held 
out  to  commit  a  misdemeanor,  is  still 
no  misdemeanor  of  itself.  Com.  v. 
WWard,  22  Pick.  476. 

3.  A  conspiracy  to  commit  a  mis- 
demeanor is  not  merged  in  carrying 
out  the  intent  of  the  conspiracy.  State 
v.  Murray,  15  Maine  100. 

4.  Private  drunkenness  is  no  offence 
by  the  municipal  laws  of  North  Caro- 
lina. It  becomes  so  by  being  open 
and  exposed  to  public  view,  so  as  to 
become  a  nuisance  ;  it  must  be  so 
charged,  and  the  jury  must  so  find  it, 
before  the  Court  can  render  judgment 
State  v.  Waller,  3  Murph.  229. 

5.  To  support  an  indictment  for 
knowingly  selling  unwholesome  provis- 
ions, the  provisions  sold  must  be  in 
such  a  state  as  that,  if  eaten,  they 
would,  by  their  noxious,  unwholesome 
and  deleterious  qualities,  have  affected 
the  health  of  those  who  were  to  have 
consumed  them.  State  v.  Norton,  2 
Iredell  40. 

6.  The  offence  of  riding  or  going 
armed  with  unusual  and  dangerous 
weapons,  to  the  terror  of  the  people,  is 
an  offence  at  Common  Law,  and  is  in- 
dictable as  for  a  misdemeanor.  State 
v.  Huntley,  3  Iredell  418. 

t.  It  is  a  misdemeanor  to  disturb  tbe 
divine  service  of  a  religious  society. 
State  v.  Jasper,  4  Dev.  323. 

8.  The  law  holds  it  to  be  a  misde- 
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meaner  when  the  offence  proposed  to 
be  committed  by  the  counsel,  advice, 
or  enticement  of  another,  is  of  a  high 
and  aggravated  character,  tending  to 
breaches  of  the  peace,  or  other  great 
disorder  and  violence,  being  what  are 
usually  considered  mala  in  se,  or  crimi- 
nal in  themselves,  in  contradistinction 
to  mala  prohibita.  Com.  v.  WiUard,  22 
Pick.  478. 

9.  The  offence  of  compounding  ex- 
tends as  well  to  misdemeanors  as  to 
felonies.     Jones  v.  Rice,  18  Pick.  440. 

10.  In  all  inferior  offences,  as  misde- 
meanors, all  persons  who  are  in  any 
manner  concerned  therein,  if  guilty  at 
all,  are  principals  and  equally  guilty. 
Curlin  v.  State,  4  Yerger  143. 

11.  When  a  party  forges  a  receipt 
for  a  note  of  hand,  which  would  be  in 
full  when  paid,  it  does  not  come  within 
the  provisions  of  "  the  act  to  prevent 
forging  and  counterfeiting/'  passed 
April  2,  1813.  It  is  a  misdemeanor  at 
Common  Law.  People  v.  Hoag,  2  Par- 
ker's Crim.  R.  36. 

12.  To  keep  open  tippling-houses  on 
the  Sabbath  day  is  a  violation  of  a 
public  law,  and  a  misdemeanor,  as  de- 
clared by  the  first  section  of  the  first 
division  of  the  code.  Hall  v.  State,  3 
Kelly  18. 

13.  Under  the  South  Carolina  act  of 
1198,  P.  L.  486,  it  was  held  that  a  per- 
son could  not  be  indicted  for  marking 
a  hog.  State  v.  Roberts,  1  Const.  R. 
116. 

14.  In  Tennessee,  wine  is  not  a  spir- 
ituous liquor  within  the  meaning  of  the 
statute  passed  in  the  year  1837,  ch. 
120,  making  it  a  misdemeanor  to  re- 
tail spirituous  liquors.  Caswell  v. 
State,  2  Humph.  402. 

15.  The  act  of  1838,  ch.  120,  makes 
the  offence  of  selling  a  quart  or  greater 
quantity  of  spirituous  liquors,  to  be 
drank  at  the  place  where  sold,  an  in- 
dictable offence.  SanderUn  v.  State,  2 
Humph.  315. 

16.  The  act  provides  that  the  liquors 
shall  not  be  drank  on  the  plantation 
whereon  the  same  are  sold,  and  this 
word  plantation  is  of  very  extensive 
signification,  and  when  applied  to  a 
town,  would  be  taken  to  mean  the  lot, 
yard,  adjoining  room  or  other  house 
attached   to    and    belonging   to   the 


premises  where  the  liquor  was  sold. 
lb. 

IT.  And  it  was  held  that  the  person 
vending  the  liquor,  furnishing  the  bot- 
tles, glasses  and  conveniences  of  drink- 
ing, was  a  matter  proper  to  offer  in 
evidence  to  show  that  he  had  sold  it, 
with  the  intention  that  it  should  be 
drank  at  the  place.    lb. 

18.  The  actual  drinking  is  only  ne- 
cessary to  be  proved  as  a  circumstance 
from  which  to  infer  the  intention  of  the 
party  selling,  and  need  not  be  alleged, 
in  the  indictment,    lb. 

19.  As  the  keeping  of  a  bawdy  house 
is  a  public  offence,  every  person  who 
voluntarily  aids  in  establishing  such  a 
pestilent  nuisance  should  be  deemed 
guilty  of  a  misdemeanor,  and  is  liable 
to  punishment  by  indictment  for  a  mis- 
demeanor. Ross  v.  Commonwealth,  2  B. 
Monroe  417. 

20.  The  mere  breaking  and  entering 
the  close  of  another,  though  in  contem- 
plation of  law  a  trespass  committed 
vi  et  armis,  is  only  a  civil  injury,  to  be 
redressed  by  action,  and  cannot  be 
treated  as  a  misdemeanor,  to  be  vindi- 
cated by  indictment  or  public  prosecu- 
tion. But  when  it  is  attended  by 
circumstances  constituting  a  breach  of 
the  peace — such  as  entering  the  dwell- 
ing-house with  offensive  weapons,  in  a 
manner  to  cause  terror  and  alarm  to 
the  family  and  inmates  of  the  house — 
the  trespass  is  heightened  into  a  pub- 
lic offence,  and  becomes  the  subject  of 
a  criminal  prosecution.  Henderson  v. 
the  Commonwealth,  8  Gratt.  708. 

21.  Malicious  mischief  done  to  any 
kind  of  property,  is  a  misdemeanor, 
and  the  party  doing  the  injury  may  be 
prosecuted  criminally.  Loomis  v.  Edr 
gerton,  19  Wend.  419. 

22.  A  misdemeanor  cannot  be  indict- 
ed as  a  felony.  Commonwealth  v. 
Macomber,  3  Mass.  258. 

23.  One  who  is  liable  as  an  accesso- 
ry in  a  capital  offence,  would  be  liable 
as  principal  if  it  were  a  misdemeanor. 
State  v.  Westfield,  1  Bailey  132.  There 
can  be  no  accessory  after  the  fact  of  a 
misdemeanor.  Commonwealth  v.  Ma- 
comber, 3  Mass.  254 ;  vide  Common- 
wealth v  Barlow,  4  Mass.  439. 

24.  An  intent  to  commit  a  mis- 
demeanor, manifested  by  some  overt 
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act,  is  a  misdemeanor.     Commonwealth 
v.  Kingsbury,  5  Mass.  106. 

25.  It  was  held  that,  exciting,  en- 
couraging, and  aiding  one  to  commit  a 
misdemeanor,  was  of  itself  a  mis- 
demeanor. Commonwealth  v.  Harring- 
ton, 3  Pick.  26. 

26.  In  Pennsylvania  it  was  held  to 
be  a  misdemeanor  to  persuade  one  to 
steal  a  conveyance  of  land.  Pennsyl- 
vania v.  McGill  if  Boggs,  Addis.  21. 

27.  The  offence  of  destroying  a  tree 
which  stands  upon  public  ground,  is  in- 
dictable as  a  misdemeanor.  Common- 
wealth v.  Eckert,  2  Browne  249. 

28.  The  act  of  loading  five  tons  of 
pearl  ashes  in  a  sleigh,  with  intent  to 
export  the  sama  to  Canada,  contrary  to 
the  first  section  of  the  act  of  9th  Jan- 
uary, 1809,  ch.  72,  is  a  misdemeanor, 

.  indictable  and  cognizable  by  the  Cir- 
cuit Court.  United  States  v.  Mann,  1 
Gallis.  3. 

29.  Where  a  defendant  was  charged 
with  throwing  the  dead  body  of  a  per- 
son into  river,  without  the  rites  of  a 
burial  being  performed,  it  was  held  to 
be  an  offence  indictable  as  against 
common  decency.  Kana  van's  case,  1 
Greenleaf  226. 

30.  In  the  State  of  South  Carolina, 
cow-stealing  is  clearly  only  a  mis- 
demeanor by  statute,  and  it  cannot  be 
made  to  have  any  of  the  incidents  of  a 
felony  by  looking  back  to  what  it  was 
at  Common  Law.  Burton  v.  Watkins, 
2  Hill's  S.  C.  674. 

31.  Where  one  discharges  a  gun  un- 
necessarily, within  the  hearing  of  a 
person  who  is  sick,  and  likely  to  be 
affected  thereby,  and  the  consequence 
is  that  the  person  is  seriously  affected 
by  the  discharge  of  the  gun,  and  the 
offender  doing  so  after  full  notice  of 
the  consequences  of  his  act ;  it  was 
held  to  be  a  misdemeanor,  and  a  mat- 
ter which  was  the  proper  subject  for 
indictment.  Commonwealth  v.  Wing,  9 
Pick.  1. 

32.  A  crime  of  misdemeanor  consists 
in  violation  of  public  law,  in  the  com- 
mission of  which  there  must  be  a  union 
or  joint  operation  of  act  and  intention 
or  criminal  negligence.  Digest,  p.  319. 
Yoes  v.  the  State,  4  Eng.  42. 

33.  Under  the  New  York  statute,  it 
is  held  not  to  be  a  misdemeanor  when 


an  inn-keeper  sells  spirituous  liquors  to 
be  drank  on  the  premises,  on  Sunday, 
to  persons  who  are  not  lodgers  or 
travellers.  Van  Zant  v.  People,  2 
Parker's  Crim.  R.  168. 


Indictment,   Trial,   etc — Evidence  on 
the  Trial. 

34.  Where  in  an  indictment  for  sell- 
ing spirituous  liquors,  the  State  and 
county  are  written  at  full  length  in  the 
margin,  and  after  which  it  is  stated 
that  the  grand  jury  elected  to  inquire 
for  the  body  of  the  county  aforesaid 
present,  that  D.  S.,  late  of  said  county, 
with  force  and  arms  in  the  county,  un- 
lawfully, etc.  ;  it  was  held  that  as  this 
was  an  indictment  for  a  mere  mis- 
demeanor, the  averment  of  the  county 
was  sufficient  to  sustain  the  indict- 
ment. SanderHn  v.  State,  2  Humph. 
315. 

35.  In  indictments  for  misdemeanors 
created  by  statute,  it  is  sufficient  to 
charge  the  offence  in  the  words  of  the 
statute  ;  and  there  is  not  that  tech- 
nical nicety  required  as  to  form,  which 
seems  to  have  been  adopted  and  sanc- 
tioned by  long  practice  in  cases  of 
felony.  United  States  v.  Lancaster,  2 
McLean  431. 

36.  An  indictment  for  a  misdemean- 
or, charging  a  man  with  being  a  com- 
mon Sabbath-breaker  and  profaner  of 
the  Lord's  day,  was  held  to  be  insuffi- 
cient, as  it  did  not  set  forth  how  or  in 
what  manner  he  was  a  Sabbath-breaker, 
etc.     State  v.  Brown,  3  Murph.  224. 

37.  If  the  name  of  the  county  be 
stated  in  the  body  of  an  indictment  for 
a  misdemeanor,  the  statement  will  be 
held  sufficient,  although  the  county  is 
not  named  in  the  margin.  TtffVs  case, 
8  Leigh  721. 

38.  In  Tennessee,  under  the  acts  of 
1842  and  1844,  an  indictment  which 
charges  a  single  act  of  open  and  noto- 
rious drunkenness,  on  a  certain  day, 
and  alleges  similar  acts  on  divers  other 
days,  without  specifying  the  days,  is 
bad.  Hutchison  v.  State,  5  Humph. 
142. 

39.  In  the  case  of  a  misdemeanor,  a 
substantial  description  of  the  offence 
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is  all  that  is  required.     Bilbro  v.  State, 
7  Humph.  534. 

40.  Where  a  defendant  was  indict- 
ed for  a  misdemeanor,  and  charged 
with  keeping  an  open  tippling-house 
on  the  Sabbath-day,  it  was  held  that  he 
was  properly  indicted,  under  the  sixth 
section  of  the  10th  division  of  the  penal 
Code  in  Georgia,  and  liable  to  be  pun- 
ished as  for  a  misdemeanor.  Hall  v. 
State,  3  Kelly  18. 

41.  On  a  charge  for  a  misdemeanor, 
every  material  allegation,  though  laid 
under  a  videlicit,  lVtraversable.  State 
v.  Phinney,  32  Maine,  439. 

42.  Where  an  indictment  is  found  in 
the  Quarter  Sessions  in  Pennsylvania, 
and  within  the  jurisdiction  of  that 
court  to  try,  still  it  may  be  transferred 
to  the  Court  of  Oyer  and  Terminer  for 
trial  there.  Hackett  v.  Commonwealth, 
15  Penn.  State  R.  95. 

43.  It  is  not  necessary  to  allege,  in 
an  indictment  for  carrying  a  concealed 
pistol,  that  the  pistol  was  loaded  at  the 
time  ;  the  Revised  Statutes  of  Indiana 
of  1838,  p.  217,  does  not  require  that 
the  pistol  should  be  loaded.  Ihe  State 
v.  Dugan,  6  Blackf.  31. 

44.  In  indictments  for  misdemean- 
ors, several  counts  for  different  offences 
may  be  allowed,  if  the  judgments  on 
the  different  offences  be  the  same  in 
their  nature,  as  where  the  punishment 
for  one  offence  is  fixed  by  statute,  or 
otherwise,  and  the  punishment  for  an- 
other is  of  the  same  character,  but  only 
discretionary  with  the  Court.  Stone 
v.  the  State,  1  Spencer  404. 

45.  It  is  held  that  in  misdemeanors 
so  much  strictness  is  not  required,  as 
in  indictments  for  felonies  is  necessary. 
Taylor  v.  the  State,  6  Humph.  285. 
Sanderlin  v.  the  State,  2  Humph.  315. 

46.  In  indictments  for  misdemeanors, 
the  Court  does  not  require  as  great  cer- 
tainty as  in  indictments  for  felonies ;  cer- 
tainty to  a  common  intent  is  sufficient. 
Martin  v.  the  State,  6  Humph.  204. 

47.  Where  the  indictment  charges 
the  defendant  with  selling  spirituous 
liquors  to  a  slave,  the  property  of  Ab- 
ner  Vaughn,  without  a  permit  from  his 
master  ;  it  was  held  that  the  name  of 
the  slave  and  the  name  of  his  master 
need  not  have  been  specified  in  the  in- 
dictment. Martinv.  State,  6  Humph.  204. 


48.  Several  misdemeanors  may  be 
joined  in  the  same  indictment,  and  a 
conviction  for  all  may  take  place  at 
the  same  time,  and  the  prosecution 
cannot  be  compelled  to  select  a  single 
offence  among  those  charged,  and  pro- 
ceed for  that  alone.  The  People  v. 
Costello,  1  Denio  83. 

49.  But  where,  in  an  indictment 
against  three  persons  for  misdemeanor, 
distinct  offences  were  charged  in  dif- 
ferent counts,  and  on  the  trial,  the  de- 
fendants being  tried  together,  the  evi- 
dence tended  to  show  that  two  crimes 
had  been  committed  ;  and  when  the 
prosecution  rested,  there  was  no  evi- 
dence against  one  of  the  defendants, 
in  respect  to  one  of  the  offences 
charged,  though  there  was  testimony 
tending  to  show  them  all  guilty  of  the 
other  offences ;  and  the  defendants 
applied  to  the  Court  to  compel  the 
prosecutor  to  elect  for  which  offence 
he  would  proceed  ;  it  was  held  that  he 
should  have  been  required  to  make 
such  election.     lb. 

50.  Such  application  being  addressed 
to  the  discretion  of  the  Court  before 
which  the  trial  took  place,  whether  a 
decision  denying  it  could  be  corrected 
by  this  Court  upon  a  bill  of  exceptions 
— Query.    lb. 

51.  Where  an  indictment  was  found 
against  the  defendant  for  keeping  a 
disorderly  house,  and  charging  him 
with  keeping  a  disorderly  and  ill  gov- 
erned house,  and  unlawfully  causing 
and  procuring,  for  his  own  lucre  and 
gain,  certain  persons,  as  well  men  as 
women,  of  evil  name  and  fame,  and  of 
dishonest  conversation,  to  frequent  and 
come  together  in  his  said  house  at  un- 
lawful times,  &c.  In  answer  to  an 
objection  that  the  indictment  was  too 
general,  the  Court  held  that  it  was 
sufficient.  Commonwealth  v.  Stewart,  1 
Sergeant  &  Rawle  342. 

52.  By  statute  (laws  of  1845,  ch.  260, 
§  2)  it  is  a  misdemeanor  to  administer 
drugs,  &c.,  to  a  pregnant  female,  with 
intent  to  produce  a  miscarriage,  and 
by  statute  (laws  of  1846,  ch.  22,  §  1), 
it  is  manslaughter  to  use  the  same 
means  with  intent  to  destroy  the  child, 
in  case  the  death  of  such  child  be 
thereby  produced.  The  indictment 
charged  all  the  facts  necessary  to  con* 
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stitute  the  crime  of  manslaughter,  ex- 
cept the  intent  with  which  the  acts 
were  done  ;  and  in  its  conclusion  it 
characterized  the  crime  as  manslaugh- 
ter ;  but  the  only  intent  charged  was 
an  intent  to  produce  a  miscarriage  ; 
held  that  the  indictment  was  fatally 
defective  for  the  felony,  but  good  for 
the  misdemeanor,  and  that  the  accused 
was  properly  convicted  of  the  latter 
offence.  Lohman  v.  the  People,  1  Corn- 
stock's  R.  379. 

53.  A  conviction  for  a  misdemeanor, 
under  such  an  indictment,  would,  it 
seems,  be  a  bar  to  a  subsequent  indict- 
ment for  felony.  The  record  would  be 
conclusive  that  the  acts  were  done 
with  the  intent  alleged  in  the  indict- 
ment, and,  therefore,  the  people  could 
not  allege  a  different  intent,  so  as  to 
constitute  a  different  offence,     lb. 

54.  The  act  of  assembly  of  1820,  of 
the  State  of  Alabama,  which  contains 
a  provision  authorizing  the  judges  of 
the  Circuit  Court  to  reserve  questions 
which  are  novel  and  difficult  in  crimi- 
nal cases,  would  seem  to  exclude  cases 
of  misdemeanors.  Callahan  v.  the 
State,  2  Stewart  &  Porter  319. 

55.  A  count  for  a  misdemeanor  at 
Common  Law,  and  one  for  a  misde- 
meanor contra  formam  statuti,  may  be 
joined  in  the  same  indictment.  The 
State  v.  Thompson,  2  Strobhart  12. 

56.  Where  the  statute  contains  a 
general  prohibitory  clause,  and  even 
if  a  specific  remedy  by  a  subsequent 
clause,  and  no  mention  had  been  made 
of  indictment,  it  might  well  have  been 
maintained  that  an  indictment  would 
lie  for  the  misdemeanor  contained  in  a 
violation  of  the  prohibition,     lb. 

57.  But  after  a  general  verdict  of 
guilty,  if  the  punishment  be  diverse  of 
the  two  misdemeanors — Query,  which 
shall  judgment  follow  ?    lb. 

58.  And  since  the  statute  has  enact- 
ed a  mitigation  of  the  Common  Law 
punishment,  even  if  the  indictment 
were  at  Common  Law  only,  the  provis- 
ions of  the  statute  cannot  be  exceeded 
by  the  discretion  of  the  Court,  and  the 
judgment  must  be  according  to  the 
statute.     lb. 

59.  Where  a  defendant  is  indicted, 
and  convicted,  for  a  misdemeanor,  the 
Court  held  that  after  the  plea  of  not 


guilty,  and  a  trial  and  verdict  upon 
that  plea,  it  is  not  competent  to  arrest 
the  judgment  for  any  supposed  vari- 
ance between  the  information  and  pre- 
sentment    Jones7  case,  2  Gratt  555. 

60.  In  all  cases  of  misdemeanor,  both 
great  and  small,  it  has  been  the  prac- 
tice of  the  Superior  Court  of  South 
Carolina  to  give  the  defendant  one 
term  to  prepare  for  his  defence.  The 
State  v.  Fraser,  2  Bay  96. 

61.  It  is  the  province  of  the  Court  to 
assess  the  fine  in  the  United  States' 
courts  in  cases  of  indictments  for  mis- 
demeanors. United  States  v.  Mundel, 
6  Call.  245. 

62.  A  judgment  for  a  misdemeanor 
cannot  be  given  in  a  case  where  the 
indictment  is  for  a  misdemeanor,  and 
the  conviction  is  as  for  a  felony.  The 
State  v.  Wheeler,  3  Vt.  347. 

63.  Where  the  defendant  was  indict- 
ed for  a  misdemeanor,  under  the  stat- 
ute of  Virginia,  and  found  guilty,  but 
the  jury  returning  a  general  verdict, 
and  omitting  to  assess  the  fine,  which 
it  was  in  their  power  to  do.  On  a 
motion  in  arrest  of  judgment,  it  was 
decided  that  judgment  of  imprisonment 
must  pass  upon  the  prisoner.  Common- 
wealth v.  Frye,  1  Virg.  Cas.  19. 

64.  Where  a  defendant  is  convicted 
of  a  misdemeanor,  and  that  offence  is 
sufficiently  charged  in  the  indictment, 
the  conviction  will  be  sustained,  if 
otherwise  valid,  notwithstanding  there 
is  an  allegation  in  the  indictment  of 
facts  characterizing  a  higher  crime. 
People  v.  Lohman,  2  Barb.  216. 

65.  In  a  case  of  a  misdemeanor, 
where  the  accused  has  been  recognized 
to  appear,  he  may  be  tried  whether  he 
appear  or  not.  Canada  v.  Common- 
wealth, 9  Dana  304. 

66.  An  accessory  is  not  liable  to  be 
tried  as  for  a  misdemeanor,  where  the 
principal  is  amenable  to  justice  ;  and  it 
was  held  that  the  principal  ought  to 
be  convicted  before  the  accessory  is 
put  upon  his  trial.  The  act  of  1797, 
ch.  19,  does  not  infringe  this  rule. 
That  act  only  extends  to  cases  where 
the  principal  escapes  and  eludes  the 
process  of  law.  The  State  v.  Grqff,  I 
Murph.  270. 

67.  Where  the  defendant  is  indicted 
for  a  misdemeanor,  under  the  Tennes- 
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see  act  of  lSZl-'S,  ch.  13T,  passed  to 
prohibit  persons  from  wearing,  under 
their  clothes  or  concealed  about  their 
person,  any  bowie-knife,  Arkansas 
tooth-pick,  or  other  weapon  in  form, 
shape,  and  size  resembling  such  bowie- 
knife,  or  Arkansas  tooth-pick,  &c. ;  and 
the  proof  showed  that  the  knife  carried 
by  the  defendant  was  a  Mexican  pirate 
knife  ;  held  that  though  not  a  bowie- 
knife,  still  it  was  a  knife  resembling 
one,  and  that  the  testimony  supported 
the  verdict.  Haynes  v.  the  State,  5 
Humph.  120. 

68.  In  cases  of  mere  misdemeanor, 
it  is  settled  that  if  the  defendant  de- 
mur to  the  indictment,  whether  in 
abatement  or  otherwise,  and  it  is  over- 
ruled, he  shall  not  have  judgment  to 
answer  over,  but  the  decision  will  ope- 
rate as  a  conviction,  and  the  judgment 
will  be  final  against  him.  Wickwire  v. 
the  State,  19  Conn.  471. 

69.  On  an  indictment  for  a  misde- 
meanor, if  the  evidence  be  such  as  to 
prove  a  felony  actually  committed,  the 
prisoner  must  be  acquitted  of  the  mis- 
demeanor, in  order  to  being  indicted 
for  the  felony.  Commonwealth  v.  Roby, 
12  Pick.  508. 

70.  In  trials  for  inferior  misdemean- 
ors, a  verdict  may  be  given  in  the  ab- 
sence of  the  respondent.  Sawyer  v. 
Joiner,  16  Vt.  497. 

71.  And  in  such  cases  the  justice, 
after  the  verdict,  if  the  respondent  do 
not  appear,  may  call  the  respondent 
and  his  bail ;  he  may,  also,  issue  a 
warrant  to  apprehend  the  respondent, 
and  bring  him  before  him  to  receive 
sentence,  and  this  is  the  usual  course 
in  the  case  of  a  prosecution  for  a  mis- 
demeanor when  the  verdict  is  taken  in 
the  absence  of  the  defendant.     lb. 

72.  Upon  an  indictment  for  keeping 
a  disorderly  house,  where  testimony 
was  offered  to  show  that  the  house  was 
a  matter  of  general  complaint  by  the 
neighbors  as  disturbing  them  ;  it  was 
held  that  such  testimony  was  inadmis- 
sible and  improper.  Commonwealth  v. 
Stewart,  1  Sergeant  &  Rawle  342. 
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I.  Courts  having  Power  to  Grant  New 
Trials — Miscellaneous  grounds  for 
New  Trials. 

1.  The  Supreme  Court  of  Missouri 
will  not  interfere  with  the  finding  of 
the  facts  by  the  jury,  even  in  criminal 
cases,  unless  it  is  a  case  where  mani- 
fest injustice  and  wrong  have  been 
done,  the  presumption  being  in  favor 
of  the  verdict ;  nor,  with  reference  to 
granting  new  trials,  will  it  exercise 
any  control  over  the  discretion  of  the 
lower  courts,  except  in  cases  "  strong 
and  unequivocal."  The  State  v.  Cruise, 
16  Mo.  (1  Bennett)  391. 

2.  Qitere  —  Whether  the  Supreme 
Court  of  Texas  will  revise  a  refusal  by 
the  court  below,  to  grant  a  new  trial 
in  a  criminal  case,  where  the  question 
is  one  of  fact  only.  Herber  v.  the  Stale, 
7  Texas  69. 

3.  Courts  of  Sessions,  as  they  are 
organized  under  the  Judiciary  Act  of 
1841,  have  no  power  to  grant  new 
trials.  The  People  v.  Court  of  Sessions, 
1  Parker's  Crim.  Rep.  369. 

4.  Therefore  where,  in  a  Court  of 
Sessions,  the  accused  had  been  found 
guilty  of  arson  in  the  third  degree,  and 
the  Court  granted  a  new  trial  upon  the 
merits,  and  refused  to  pass  sentence 
according  to  the  verdict ;  held  that  the 
granting  of  a  new  trial  was  a  nullity, 
and  a  mandamus  was  awarded  to  com- 
pel the  Court  to  proceed  and  pass  sen- 
tence,  lb. 

5.  Semble,  a  Court  of  Oyer  and  Ter- 
miner is  invested  with  power  to  grant 
new  trials.   lb. 
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6.  The  Court  of  Oyer  and  Terminer 
has  power  to  grant  a  new  trial  on  the 
merits,  after  a  party  has  been  convict- 
ed of  felony.  The  People  v.  Morrison,  1 
Parker's  Crim.  Rep.  625. 

7.  The  cases  of  the  People  v.  the 
Judges  of  the  Dutchess  Oyer  and  Termi- 
ner (2  Barb.  S.  C.  R.  282),  and  the  U. 
States  v.  Gilbert  (2  Sumner  19),  re- 
viewed and  disapproved,  lb. 

8.  A  new  trial  ought  never  to  be 
granted,  notwithstanding  some  mistake 
or  even  misdirection  by  the  judge,  pro- 
vided the  revisioning  Court  is  perfectly 
satisfied  that  justice  has  been  done, 
and  that,  upon  the  evidence,  no  other 
verdict  could  have  been  found.  Johnson 
v.  the  State,  14  Georgia  R.  55. 

9.  The  Court  has  the  right  to  grant 
the  prisoner  a  new  trial  after  a  convic- 
tion in  a  capital  case,  if  sufficient  cause 
be  shown.  State  v.  Prescolt,  7  N.  Hamp. 
287. 

10.  New  trials  can  be  granted  in  the 
Courts  of  the  United  States,  in  criminal 
cases,  both  capital  and  others.  United 
States  v.  Keene,  1  McLean  429. 

11.  Where  the  error  for  which  a  for- 
mer judgment  was  reversed,  occurred 
during  the  progress  of  the  trial,  after 
issue  joined,  and  did  not  in  any  degree 
affect  the  plea  which  remained  unim- 
paired by  the  reversal ;  held  that  so 
lone  as  this  plea  stood,  the  prisoner 
could  not  be  arraigned  a  second  time, 
except  by  a  withdrawal  of  his  first  plea. 
Byrd  v.  State,  1  Howard  247. 

12.  In  South  Carolina,  where  an  in- 
dictment was  found  against  road-com- 
missioners for  obstructing  a  road,  and 
the  indictment  contained  two  counts, 
upon  the  second  of  which  the  jury 
found  the  defendants  guilty  ;  held  that 
if  a  new  trial  was  granted  in  such  case, 
it  would  restore  the  case  to  that  posi- 
tion where  it  stood  before  any  proceed- 
ings in  it  were  taken  subsequent  to  the 
finding  of  the  bill  of  indictment.  State 
v.  Commissioners,  Riley  273. 

13.  Where  no  exceptions  were  taken 
in  the  court  below,  to  the  refusal,  to 
grant  a  new  trial,  the  Supreme  Court 
of  Arkansas  held,  on  appeal,  that  no 
notice  of  the  case  could  be  taken  in 
that  Court.  Robinson  v.  the  State,  5  Ark. 
659. 

14.  In  the  trial  of  a  capital  case,  the 


original  venire  ought  to  be  first  drawn 
and  tendered  ;  but  if  the  judge  should, 
where  there  are  only  eleven  of  the  orig- 
inal panel,  direct  tales-jurors  to  be 
drawn  with  them,  the  prisoner  has  no 
right  to  a  venire  de  novo  on  this  ac- 
count, if  he  has  had  an  opportunity  of 
accepting  or  rejecting  all  of  the  origi- 
nal venire.  State  v.  Lytle,  5  Iredell 
58. 

15.  Where  one  of  the  venire,  being 
called,  was  challenged  by  the  State 
and  directed  to  retire  till  the  panel  was 
gone  through  with,  and  was  not  after- 
wards recalled,  the  prisoner  making  no 
motion  to  that  effect,  and  it  being 
known  that  the  juror  was  a  witness  for 
the  prisoner ;  held  that  this  was  no 
ground  for  a  venire,  de  novo,  on  the 
part  of  the  prisoner.   lb. 

16.  A  new  trial  never  has  been,  and, 
it  may  safely  be  predicted,  never  will 
be  granted,  upon  the  reported  observa- 
tions of  jurors  as  to  their  conduct  dur- 
ing the  trial.  Hearsay  evidence  of 
misconduct  in  jurors  cannot,  therefore, 
be  received  to  set  aside  a  verdict.  Stone 
v.  State,  4  Humph.  27. 

17.  In  a  case  of  murder,  where,  on 
the  jury's  coming  into  Court,  one  of 
them  said,  upon  their  being  polled, 
"  that  when  he  first  went  out  he  was 
not  for  finding  the  prisoner  guilty,  but 
that  a  majority  of  the  jury  was  against 
him,  and  that  he  then  agreed  to  the 
verdict  as  delivered  in  by  the  foreman," 
and  when  again  asked,  what  is  your 
verdict  now  ?  he  answered,  "  I  find  the 
prisoner  guilty  ;"  held  that  the  verdict 
was  not  liable  to  be  set  aside  for  this 
irregularity.  State  v.  Godwin,  5  Iredell 
401. 

18.  Where  a  defendant  was  indicted 
for  stealing  fifteen  hogs,  and  the  stat- 
ute affixed  a  penalty  of  five  dollars  for 
each  hog  taken,  and  on  the  trial  it  was 
only  shown  that  the  defendant  stole 
three  hogs.  On  a  motion  for  a  new 
trial,  on  the  ground  that  the  charges  in 
the  indictment  were  not  proved  as  laid; 
held  that  the  defendant  was  entitled  to 
a  new  trial,  although  the  Attorney-Gen- 
eral offered  to  obtain  a  remission  of 
all  the  penalties  but  for  the  three  hogs 
proved  to  have  been  stolen.  State  v. 
Herring,  1  Brevard  159. 

19.  The  Municipal  Court  of  the  city 
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of  Boston  has  the  power,  in  criminal 
cases,  on  the  petition  or  motion  in 
writing  of  the  defendant,  to  grant  a 
new  trial  for  any  cause  for  which,  by 
law,  a  new  trial  may  be  granted,  or 
when  it  shall  appear  to  the  Court  that 
justice  has  not  been  done.  Com.  v.  Ben- 
esh,  Thacher's  Crim.  Cas.  684. 

20.  Where  a  witness,  subpoenaed  by 
the  State,  but  not  examined,  voluntari- 
ly leaves  the  Court,  this  is  no  ground 
for  a  new  trial  on  behalf  of  defendant. 
If  the  testimony  of  the  witness  was 
material  to  the  defence,  it  was  the  de- 
fendant's duty  to  have  subpoenaed  him. 
State  v.  Blennerhassett,WsAkeT  7. 

21.  Where  it  is  the  jury's  duty  in 
a  criminal  case  to  assess  the  fine  ac- 
cording to  the  nature  and  aggravation 
of  the  offence,  the  Court  will  not  in 
such  case  interfere  and  grant  a  new 
trial,  unless  the  fine  is  so  excessive  as 
to  evince  partiality  or  corruption  in  the 
jury.    lb. 

22.  Where  a  defendant  was  convict- 
ed of  stealing  cattle,  and  it  appeared 
that  the  accused  took  the  cattle  alleg- 
ed to  have  been  stolen,  under  a  color 
of  title,  a  new  trial  was  ordered  on  de- 
fendant's motion.  State  v.  Simons, 
Dudley  Ga.  27. 

23.  Where  the  Court  at  the  trial  con- 
sidered the  prisoner's  guilt  doubtful,  a 
new  trial  was  ordered  upon  the  consent 
of  the  prosecuting  attorney.  DUby  v, 
State,  Riley  302. 

24.  In  criminal  trials,  the  presump- 
tion is  in  favor  of  the  verdict ;  unless 
the  record  affirmatively  overthrows 
this  presumption,  the  Court  will  not 
disturb  the  verdict ;  and  it  must  do 
this  in  such  manner  as  to  show  that 
manifest  injustice  and  wrong  have 
been  done  in  the  premises.  Waller  v. 
State,  4  Ark.  87. 

25.  Where  a  defendant  is  tried,  and 
no  issue  is  joined,  the  Court  will  award 
a  venire  de  novo,  either  to  the  defend- 
ant or  to  the  State.  State  v.  Hardie, 
3  Murph.  232. 

26.  If  a  case  be  presented  to  the 
Court  in  such  a  defective  manner  that 
the  points  cannot  be  distinguished  by 
the  Court,  a  new  trial  will  be  granted. 
State  v.  Upton,  1  Dev.  268. 

27.  Where  it  appears  from  the  certi- 
ficate of  the  judge,  that  a  case  was  in- 


tended to  be  made  by  him,  but  none 
comes  up  with  the  record,  the  Supreme 
Court  of  North  Carolina  will  grant  a 
new  trial.  State  v.  Powers,  3  Hawks 
376. 

28.  A  person  indicted  for  a  capital 
offence  may  waive  his  right  to  a  copy 
of  the  indictment,  and  if  he  pleads  and 
goes  to  the  trial  without  making  objec- 
tion for  want  of  such  copy,  the  objec- 
tion cannot  be  taken  after  verdict. 
Lisle  v.  Stale,  6  Mo.  426. 

29.  Quere — Whether  in  criminal 
cases  any  other  questions  can  be  revis- 
ed, than  those  of  law,  contradistin- 
guished from  those  of  fact  Herber  v. 
State,  7  Texas  69. 

30.  Where  it  is  the  duty  of  the  jury, 
on  the  trial  for  grand  larceny,  and  upon 
conviction  of  the  accused,  to  ascertain 
the  terms  of  imprisonment,  which  they 
failed  to  do  before  they  were  discharg- 
ed by  the  Court,  they  having  been  call- 
ed back  before  leaving  the  court-room, 
except  one,  who  had  gone,  in  company 
with  the  deputy  sheriff,  a  short  dis- 
tance ;  held  that  the  verdict  was  bad, 
and  must  be  set  aside.  Mills'  case,  7 
Leigh  751. 

31.  Where  the  defendant  was  indict- 
ed and  convicted  for  stealing  a  note  of 
hand  for  $547  14c,  and  it  appeared  on 
the  trial  that  the  fact  of  a  certain  as- 
signment of  a  judgment  to  the  accused 
became  material,  while  the  attorney  for 
the  prosecution  denies  that  any  such 
judgment  existed  ;  but  such  denial  not 
being  known  to  the  Court  and  counsel 
for  the  accused,  the  defendant  having 
offered  to  prove  by  parol  testimony  that 
the  judgment  was  his  property,  but  the 
Court  refused  to  allow  it;  it  was  held  on 
a  motion  for  a  new  trial,  that  a  new  trial 
would  be  granted;  where  it  appeared 
that  had  the  counsel  for  the  defendant 
known  that  the  attorney  for  the  prosecu- 
tion denied  the  existence  of  the  judg* 
ment,  time  would  have  been  given  by 
the  Court  to  produce  the  judgment.  Com- 
monwealth v.  Randall,  Thacher's  Crim. 
Cases  500. 

32.  He  who  desires  a  new  trial,  must 
receive  it  as  to  the  whole  case.  Mor- 
ris v.  the  State,  1  Blackf.  37. 

33.  A  petition  for  a  new  trial  is  ad- 
dressed to  the  discretion  of  the  Court, 
and  will  not  be  granted  but  upon  sub- 
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stantial,  and  not  upon  merely  formal 
grounds  ;  nor  where  the  Court  can  see 
that  strict  justice  has  been  done.  Les- 
ter v.  State,  11  Conn.  415. 

34.  If  the  clerk,  in  calling  over  the 
names  of  the  jury,  calls  them  in  the  or- 
der in  which  they  were  impanelled,  in- 
stead of  following  the  order  contained 
in  the  venire,  this  will  not  entitle  the 
prisoner  to  a  new  trial  on  the  indict- 
ment.    State  v.  Slack,  1  Bailey  330. 

35.  A  non-compliance  of  the  clerk  to 
put  the  names  of  all  the  persons  re- 
turned as  jurors  into  a  box,  from  which 
juries  for  the  trial  of  issues  are  to  be 
drawn  according  to  the  statute,  is  not 
sufficient  ground  for  setting  aside  a. 
verdict,  either  in  a  criminal  or  civil 
case,  where  the  Court  are  satisfied  that 
the  party  complaining  has  not  or  could 
not  have  sustained  any  injury  from  the 
omission.  People  v.  Ransom,  7  Wend. 
417. 

36.  In  a  case  of  conviction  for  a  mis- 
demeanor, a  new  trial  was  granted,  al- 
though the  motion  was  not  made  until 
the  second  term  after  the  said  verdict 
was  rendered.  Commonwealth  v.  Crump, 
1  Virg.  Cas.  172. 

37.  Where  a  letter  is  omitted  in  a 
prisoner's  name  on  the  back  of  the  in- 
dictment, but  the  true  name  is  inserted 
in  the  body  of  the  indictment ;  held 
that  such  omission  was  no  cause  for 
granting  the  prisoner  a  new  trial. 
State  v.  Duestoe,  1  Bay  377. 

38.  Where  a  prisoner  was  tried  at 
a  Court  of  Oyer  and  Terminer  and  jail 
delivery  for  murder,  and  convicted 
without  a  venire  returned  and  filed,  it 
was  held  to  be  error,  and  the  judgment 
was  arrested,  and  a  new  trial  awarded. 
People  v.  McKay,  18  John.  212. 

39.  Whether  the  Court  will  exercise 
the  power  of  gtanting  a  new  trial, 
where  no  error  appears  on  the  record, 
is  in  the  discretion  of  the  Court,  and 
depends  on  the  circumstances  of  the 
case.  Commonwealth  v.  Green,  17  Mass. 
515. 

40:  For  offences  greater  than  misde- 
meanor, a  new  trial  cannot  be  granted, 
whether  the  accused  be  acquitted  or 
convicted.  People  v.  Comstock,  8  Wend. 
549. 

41.  It  seems,  in  misdemeanors,  a  new 
trial  may  be  granted  where  the  de- 


fendant has  been  improperly  convicted, 
but  not  where  he  has  been  acquitted. 
lb. 

42.  In  criminal  cases,  where  a  ver- 
dict is  imperfect,  and  for  that  reason 
set  aside,  a  venire  facias  de  novo  may 
be  awarded,  and  a  new  trial  had  of  the 
prisoner.  Commonwealth  v.  Gibson,  2 
Virg.  Cas.  70. 

43.  Where  a  prisoner  becomes  en- 
titled to  a  new  trial,  he  can  only  be 
tried  upon  those  counts  in  the  indict- 
ment on  which  he  was  convicted,  and 
not  upon  those  of  which  he  stands  ac- 
quitted. Lithgow  y.  Commonwealth,  2 
Virg.  Cas.  297. 

44.  Courts  of  Oyer  and  Terminer 
have  authority  to  grant  new  trials  on 
the  merits.  People  v.  Stone,  8  WendL 
39  ;  vide  People  v.  Townsend,  1  John- 
son's cases  104. 

45.  Where  a  material  witness  had 
declared  before  the  trial  that  he  would 
hang  the  prisoner  by  his  testimony,  if 
he  co  aid,  of  which  declaration  the  pris- 
oner had  no  knowledge  until  after  the 
trial ;  held  that  this  was  no  cause  for 
staying  sentence.  Commonwealth  v. 
Drew,  4  Mass.  391. 

46.  Where  the  government  in  a  crim- 
inal trial  had  a  witness  sworn  who  had 
been  convicted  of  an  infamous  crime, 
whose  testimony  was  got  objected  to  on 
the  trial  ;  held  that  a  new  trial  could 
not  be  granted  the  defendant  upon  dis- 
covering the  incompetency  of  the  wit- 
ness after  the  trial.  Commonwealth  v. 
Green,  17  Mass.  515. 

47.  But  it  seemed  to  be  a  matter  of 
discretion,  where  there  were  other  cir- 
cumstances of  the  case  in  favor  of  the 
prisoner,  to  grant  or  refuse  a  new  trial 
in  such  cases,    lb. 

48.  A  new  trial  will  not  be  granted, 
even  in  a  criminal  case,  because,  the 
district  attorney,  by  mistake,  withholds 
in  his  hands  papers  important  to  the 
defendant,  unless  the  latter  uses  due 
diligence  to  obtain  them.  The  People 
v.  Vermilyea,  7  Cowen  368. 

49.  Where  the  Court  refused  to  have 
the  order  in  which  the  prisoners  were 
placed  at  the  bar  changed  before  the 
introduction  of  each  of  the  witnesses 
for  the  government  who  were  excluded 
from  the  courtroom,  after  the  first  of 
these  witnesses  had   been  examined 
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and  had  retired  ;  held  that  the  Court 
did  not  err  in  so  refusing.  United  States 
v.  Gilbert,  2  Sumner  19. 

60.  The  Supreme  Judicial  Court  of 
Massachusetts  has  power  to  grant  a 
new  trial,  on  the  motion  of  one  convict- 
ed  of  a  capital  offence,  sufficient  cause 
being  shown  therefor.  Commonwealth 
v.  Green,  17  Mass.  515. 

61.  Where  it  is  in  the  discretion  of 
a  Court  to  grant  or  refuse  a  motion,  a 
refusal  cannot  be  made  ground  to  set 
aside  the  verdict.  Com.  v.  ChUds,  10 
Pick.  252. 

62.  On  the  trial  of  an  indictment  for 
murder,  the  prisoner  offered  a  witness, 
who  was  so  much  intoxicated  as  to  be 
incapable  of  understanding  the  obliga- 
tions of  an  oath,  the  Court  refused  to 
permit  him  to  be  sworn,  but  told  the 
prisoner  he  might  recall  him  when  he 
was  sober ;  the  prisoner  examined 
other  witnesses,  but  did  not  recall  this 
one  ;  held  that  this  was  no  cause  in 
law  for  a  new  trial  ;  granting  or  re- 
fusing a  new  trial  on  this  ground  was 
a  matter  of  discretion  for  the  judge. 
State  v.  Underwood,  6  Iredell  96. 

63.  The  Supreme  Court  of  Georgia 
will  rarely,  if  ever,  interfere  to  control 
the  discretion  of  the  Circuit  Court  in 
the  applications  for  new  trials,  where 
there  has  been  a  finding  on  the  merits, 
and  especially  in  criminal  cases.  Hod- 
gins  v.  State,  2  Kelly  173  ;  vide  Mc- 

Wirt's  case,  3  Gratt.  594. 

64.  Where  the  statute  gives  the  jury 
the  power  of  fixing  the  time  of  im- 
prisonment, the  Court  will  not  assume 
the  power  to  control  the  decision  of  the 
jury  in  such  case.     lb. 

55.  It  must  be  a  very  clear  case  of 
error  in  law,  or  a  very  naked,  bald  case 
as  to  the  facts,  which  will  authorize 
the  Supreme  Court  of  Georgia  to  con- 
trol the  Court  below,  where  it  has  a 
discretion  to  grant  or  refuse  a  motion 
for  a  new  trial  in  criminal  cases.  Jones 
v.  the  State,  1  Kelly  610. 

66.  Where  the  question  as  to  grant- 
ing a  new  trial  depends  only  upon  the 
credibility  of  a  witness,  a  refusal  of  the 
Circuit  Court  to  grant  it  will  not  be  re- 
garded as  erroneous.  Weinzorpjlin  v. 
the  State,  7  Blackf.  186. 

57.  A  new  trial  will  not  be  granted 
on  a  motion  in  behalf  of  the  State,  on 


an  indictment  where  there  has  been  a 
verdict  in  favor  of  the  defendant.  State 
v.  Dt  Hart,  2  Halsted  172. 

58.  In  any  criminal  case,  the  Circuit 
Court  of  the  United  States,  on  good 
cause  shown,  may  grant  a  new  trial. . 
United  States  v.  Conner,  3  McLean  573. 

69.  In  criminal  cases,  motions  for 
new  trials  rest  in  the  discretion  of  the 
Circuit  Court  where  they  are  made,  and 
the  propriety  of  their  decisions  in  re- 
fusing them  cannot  be  reviewed.  Pate 
v.  the  People,  3  Gilman  644. 

60.  A  new  trial  may  bo  granted  in 
any  criminal  case.  Weinzorpjlin  v.  the 
State,  7  Blackf.  186. 

61.  Where,  in  a  criminal  case,  the 
Superior  Court  has  refused  a  new  trial, 
the  Supreme  Court  of  Georgia  will  not 
interfere  with  the  decision  of  that 
Court,  but  in  cases  that  are  strong  and 
unequivocal.  Roberts  v.  State,  3  Kelly 
310. 

62.  Where  a  female  is  convicted  of 
a  penitentiary  offence,  her  pregnancy 
is  no  cause  for  a  new  trial.  Coleman 
v.  State,  8  Eng.  105. 

63.  A  new  trial  was  moved  for  on 
the  ground  that  the  grand  jury  had 
been  drawn  by  a  boy  of  13  years  of 
age,  and  that  such  illegal  drawing 
might  have  affected  the  composition  of 
the  petit  jury  ;  held  that  this  objection, 
if  a  valid  one  at  any  time,  came  too  late. 
It  should  have  been  made  before  the 
petit  jury  was  sworn,  in  the  form  of  a 
challenge  to  the  array.  State  v.  Un- 
derwood, 6  Iredell  96. 

64.  A  retrial  was  had  in  a  criminal 
case  at  the  same  term,  the  first  jury 
having  been  discharged  by  the  Court, 
State  v.  Updike,  4  Harrington  581. 

65.  Being  clearly  of  opinion  that  the 
18th  section  of  the  ^ct  of  1751,  or- 
dering,. &c,  of  negroes  and  other 
slaves,  &c,  is  still  in  force,  the  Court 
held  the  ignorance  of  that  fact,  on  the 
part  of  the  freeholdersof  a  magistrate's 
court,  to  be  sufficient  ground  for  a  new 
trial.     State  v.  Nicholas,  2  Strob.  279. 

66.  In  a  criminal  case,  the  disclosure 
of  the  verdict  by  the  jury  by  order  of 
the  Court,  can  be  no  ground  for  setting 
aside  the  verdict,  as  it  might  be,  if  dis- 
closed without  the  inquiry  of  the  Court. 
State  v.  Bryant,  21  Vt.  479 

67.  Aftor  a  verdict  of  guilty  and 
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judgment  reversed  on  account  of  error 
in  the  proceedings,  the  prisoner  is  not 
protected  from  a  second  trial  before  a 
jury,  by  the  provision  in  the  bill  of 
rights,  that  the  accused  shall  not  be 
.twice  put  in  jeopardy  for  the  same  of- 
fence.    Sutcliffe  v.  State,  18  Ohio  469. 

68.  Applications  for  new  trials  are 
founded  upon  the  supposition  that  some 
injustice  has  been  done  ;  and  without 
proof  to  that  effect,  the  applications 
are  invariably  denied.  State  v.  Camp, 
23  Vermont  651. 

69.  Where  the  defendant  was  indict- 
ed for  obstructing  the  highway,  and  on 
conviction,  moved  for  a  new  trial  on 
the  ground  that  he  was  surprised  on 
the  trial,  by  supposing  that  the  point 
of  obstruction  was  at  a  certain  place 
on.the  highway,  while  it  was  shown  to 
be  at  another  point,  for  which  he  was 
unprepared  to  defend  ;  held  that  this 
was  no  cause  for  a  new  trial.  Wholr 
ford  v.  Commonwealth,  4  Gratt.  553. 

10.  It  being  necessary  to  insert  upon 
an  indictment  the  names  of  the  witness- 
es in  support  of  the  indictment,  to  en- 
able the  defendant  to  know  who  are  the 
authors  of  the  prosecution,  and  to  en 
able  him  to  prepare  for  his  defence ; 
held  that  when  the  names  were  omit- 
ted, and  no  objection  was  taken  by  the 
defendant  on  this  account  on  the  trial, 
there  was  no  ground  for  a  new  trial 
Ray  v.  State,  1  Iowa  316. 

71.  Where  one  of  the  several  defend 
ants  to  a  criminal  prosecution  is  acquit- 
ted on  the  trial,  it  is  competent  for  the 
Court  to  grant  a  new  trial  to  the  other 
defendants  without  setting  aside  the 
verdict  as  to  the  one  acquitted,  in  order 
that  they  may  have  the  benefit  of  his 
testimony  upon  such  new  trial,  provid- 
ed that  they  show  a  case  of  so  much 
merit  and  so  mucn  diligence  pn  their 
part  as  to  entitle  them  to  a  new  trial. 
State  v.  Ayer,  3  Foster  321. 

72.  Where  persons  are  made  defend- 
ants to  a  criminal  prosecution,  to  pre- 
vent their  being  used  as  witnesses  for 
the  defence,  the  proper  course  for  the 
party  desiring  their  testimony  is,  to 
move  for  a  separate  trial,  which  the 
Court  will  grant  or  not,  in  their  discre- 
tion, or  if  there  be  no  testimony  against 
one  of  several  defendants  at  the  trial, 
motion  should  be  made  for  a  sepa- 


rate verdict,  which  being  accorded,  he 
would  become  a  competent  witness  for 
the  defence,  and  semble,  that  the  neglect 
or  omission,  in  such  case,  to  move  for  a 
separate  trial  or  separate  verdict,  would 
be  a  ground  for  refusing  a  new  trial  for 
the  purpose  of  giving  the  parties  con- 
victed the  benefit  of  the  testimony  of 
the  acquitted,     lb. 

73.  The  statute  authorizing  the  refus- 
al to  grant  new  trials  to  be  assigned 
for  error,  does  not  apply  to  criminal 
cases.     Martin  v.  the  People,  13  111.  341. 

74.  A  subordinate  Court  has  not  pow- 
er to  grant  a  new  trial  to  one  who  has 
been  convicted  of  embezzlement.  Peo- 
ple v.  Dalton,  15  Wend.  581. 

75.  Where  the  prosecutor  acknowl- 
edged that  he  did  not  know  the  defend- 
ant, but  that  two  persons  with  whom  he 
was  gaming  called  him  by  a  particular 
name,  to  which  he  answered,  and  he 
pleads  to  the  indictment  by  that  name, 
and  is  found  guilty,  the  Court  will  not 
grant  a  new  trial  on  the  ground  that 
he  has  not  been  sufficiently  identified. 
State  v.  Rattles,  2  Nott  &  McCord  831. 

76.  Where  the  prisoner  was  permit- 
ted to  file  a  plea  in  abatement,  to  which 
the  attorney  for  the  Commonwealth  re- 
plied generally ;  and  that  the  issue 
thus  joined  was  decided  by  the  Court 
against  the  prisoner  ;  held  that  the  is- 
sue so  joined,  not  being  an  issue  in  law, 
but  of  fact,  ought  to  be  submitted  to  a 
jury  for  trial,  and  it  was  the  unanimous 
opinion  of  the  Court  that  for  this  error 
the  judgment  must  be  reversed,  and 
the  case  remanded  for  a  new  trial. 
Day  v.  the  Commonwealth,  2  Gratt.  562. 

77.  Where  a  defendant  is  acquitted 
on  a  criminal  prosecution  by  the  State, 
no  new  trial  can  be  granted.  State  v. 
Taylor,  1  Hawks  462.  State  v.  Mar* 
tin,  3  Hawks  381. 

78.  No  one  shall  be  tried  twice  for 
the  same  offence,  or  his  life  or  person 
brought  again  into  jeopardy  when  there 
has  once  been  an  acquittal,  and  upon 
this  principle  no  new  trial  can  be 
granted  after  acquittal.  State  v. 
Wright,  3  Brevard  421  ;  vide  State 
v.  Riley,  2  Brevard  444. 

79.  It  is  well  settled,  that  where  sev- 
eral defendants  are  tried  at  the  same 
time,  and  some  are  acquitted  and  some 
convicted,  the  Court  may  grant  a  new 
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trial  as  to  those  convicted,  without 
being  under  the  necessity  of  setting 
aside  the  entire  verdict.  Campbell  v. 
the  State,  9  Yerg.  333. 

80.  In  England,  when  a  new  trial  is 
granted  in  favor  of  two  defendants  who 
have  been  convicted,  while  others  have 
been  acquitted,  in  order  to  prevent  the 
revival  of  proceedings  against  the  lat- 
ter, there  are  two  methods  which  may 
be  adopted,  the  first  of  which  is  to  al- 
ter the  original  venire  so  as  to  make  it 
embrace  those  only  who  are  con- 
victed, and  the  other  is  to  make  an  en- 
try on  the  record,  that  the  verdict  was 
improperly  taken  against  those  who 
were  convicted,  and  then  to  award  a 
new  trial  as  far  as  they  are  concerned. 
lb. 

.  81.  Where  on  the  trial  of  an  indict- 
ment for  larceny  the  plea  was  not  guil- 
ty, and  the  verdict  and  judgment  for 
the  State,  and  it  appeared  by  the  tran- 
script that  the  cause  had  been  tried  by 
only  eleven  jurors  ;  the  Court  held  the 
trial  to  be  a  nullity,  set  aside  the  judg- 
ment and  verdict,  and  remanded  the 
cause  for  another  trial.  Brown  v. 
State,  8  Blackf.  561. 

82.  On  a  trial  for  murder,  where  it 
appeared  that  a  material  witness  was 
absent,  but  whose  attendance  the  de- 
fence said  they  would  be  able  to  pro- 
cure on  the  following  day,  and  the  trial 
proceeded,  and  it  appearing  that  the 
absent  witness  was  not  obtained, 
though  nearly  everything  was  proved 
by  other  witnesses  which  the  defence 
expected  to  prove  by  the  absent  wit- 
ness ;  held  that  there  was  no  ground 
in  this  for  a  new  trial.  Young  v.  Com- 
monwealth, 4  Gratt.  550. 

83.  And  where  it  appeared  in  such 
case  that  a  witness,  who  was  present 
at  the  commencement  of  the  trial,  and 
being  a  material  witness  for  the  de- 
fence, was  taken  sick  before  the  evi- 
dence for  the  State  was  closed,  and  did 
not  attend  and  testify  on  the  trial ; 
but  it  also  appeared  that  what  the  ab- 
sent witness  was  expected  to  testify  to, 
was  testified  to  by  other  witnesses  ; 
held  that  the  absence  of  such  witness* 
and  the  want  of  his  testimony,  was  no 
ground  for  a  new  trial.    lb. 

84.  Upon  the  conviction  of  a  prison- 
er  for  murder,  there  being  proof  on 


the  trial  that  there  was  blood  on  the 
prisoner's  clothes,  the  prisoner  after  the 
trial  filed  his  affidavit,  stating  that  he 
was  surprised  by  this  proof ;  that  he 
did  not  know  that  it  would  be  produced 
against  him,  nor  did  he  know  that  he 
could  explain  it  until  after  the  trial ; 
held  not  to  be  ground  for  arresting  the 
sentence  of  the  Court,  and  granting  a 
new  trial.  Gilbert  v.  the  State,  7 
Humph.  524. 

85.  If  it  be  found  on  polling  the  jury 
in  a  criminal  case,  that  four  of  them 
dissent  from  the  verdict,  the  defendant 
will  be  entitled  to  a  new  trial  on  the  in- 
dictment.    State  v.  Hardin,  1  Bailey  3. 

86.  Where  there  are  two  distinct 
charges  in  an  indictment  of  different 
offences,  differently  punishable,  a  new 
trial  will  be  granted  on  a  general  ver- 
dict of  guilty.  State  v.  Montague,  2 
McCord  257. 

87.  On  the  trial  of  an  indictment  for 
receiving  stolen  goods,  which  set  forth 
the  record  of  a  former  conviction,  the 
jury  found  a  general  verdict,  nothing 
having  been  said  to  the  jury  as  to  the 
former  conviction  ;  held  that  the  ver- 
dict must  be  set  aside.  Com.  v.  Briggs, 
5  Pick.  429;  vide  Com.  v.  Briggs,  7 
Pick.  177. 

88.  In  a  criminal  trial  for  an  assault 
with  intent  to  commit  murder,  if  the  re- 
cord does  not  show  that  the  prisoner 
was  present  in  Court  when  the  verdict 
was  delivered,  a  new  trial  will  be 
granted  for  this  reason.  Cole  v.  State, 
5  Eng.  318. 

89.  If,  however,  the  verdict  was  de- 
livered in  the  presence  of  the  defend- 
ant, and  the  irregularity  consists  sim- 
ply in  pronouncing  sentence  in  his  ab- 
sence, the  consequence  would  not 
necessarily  be  the  awarding  of  a  new 
trial,  but  only  a  reversal  of  the  judg- 
ment, and  a  remanding  of  the  cause, 
with  instructions  to  proceed  to  pro- 
nounce judgment  in  accordance  with 
the  verdict,  and  according  to  law.    lb. 

90.  It  is  the  right  of  an  accused  per- 
son to  be  present  during  the  trial  of  his 
case,  and  at  the  return  of  the  verdict, 
and  when  deprived  of  these  privileges 
by  being  imprisoned  in  a  jail,  or  in  any 
other  improper  manner,  the  verdict  re- 
turned against  him  should  not  be  fol- 
lowed by  judgment  or  sentence  of  the 
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Court,  but  a  new  trial  should  be  order- 
ed, if  requested.  Rose  v.  the  State,  20 
Ohio  31. 

91.  And  the  fact  that  his  counsel  are 
present  in  Court  during  the  trial,  and 
at  the  return  of  the  verdict,  and  do  not 
raise  any  objection  on  account  of  his 
absence,  does  not  amount  to  a  waiver. 
i&. 

92.  Where  the  object  of  a  new  trial 
is  to  obtain  an  opportunity  to  impeach 
a  witness  who  testified  on  the  trial,  it 
will  not  be  granted.  State  v.  Henry, 
E.  M.  Charlton  505. 

93.  A  new  trial  may  be  granted  on 
the  ground  of  surprise,  but  a  party, 
after  he  has  submitted  his  case,  cannot, 
on  finding  that  the  verdict  is  against 
him,  become  surprised  and  ask  the 
Court  to  relieve  him  from  an  error, 
mistake,  or  omission,  by  granting  him 
a  new  trial.  People  v.  Mack,  2  Parker's 
Crim.  R.  673. 

94.  Where  a  defendant  was  tried  at 
a  Court  of  Oyer  and  Terminer  and  jail 
delivery,  for  murder,  and  convicted, 
there  being  no  venire  returned  and 
filed,  it  was  held  to  be  error,  and  the 
judgment  was  arrested,  and  a  new  trial 
granted.  People  v.  McKay,  18  John. 
212. 


II.  Newly-discovered  Evidence. 

95.  Where  the  newly-discovered  evi- 
dence is  merely  cumulative  in  a  crim- 
inal case,  a  new  trial  will  be  denied. 
Roberts  v.  State,  3  Kelly  310. 

96.  In  criminal  cases,  where  a  new 
trial  is  sought  on  the  ground  of  newly- 
discovered  evidence,  it  must  appear, 
first,  that  the  evidence  is  new,  such  as 
was  not  used  on  the  former  trial, 
such  as  either  had  no  existence  at  the 
former  trial,  or  the  party  did  not  at  the 
time  of  the  trial  know  was  in  existence  ; 
and  the  party's  ignorance  must  be  made 
to  appear  beyond  a  doubt.  Second,  it 
must  be  material  to  the  issue  joined, 
material  to  the  point  to  be  decided  by 
the  verdict,  and  not  collateral  ;  it  must 
go  to  the  merits  of  the  case,  and  not  to 
discredit  or  impeach  a  former  witness. 
Third,  it  must  appear  that  the  party 
has  used   all  diligence  ;  that  ho  has 


been  vigilant  in  seeking  both  to  discov- 
er and  to  procure  the  evidence.  Fourth, 
it  must  not  be  cumulative.  State  v. 
Cart,  1  Foster  166. 

97.  It  is  a  general  rule  that  the  dis- 
covery of  such  new  evidence  as  would 
only  impeach  the  evidence  of  a  witness 
on  the  former  trial,  is  not  a  sufficient 
reason  for  a  new  trial.  Bland  v.  State, 
2  Carter  608. 

98.  A  new  trial  will  not  be  granted 
on  the  ground  of  newly-discovered  evi- 
dence, if  that  evidence  might  have 
been  procured  on  the  former  trial,  by 
the  use  of  due  diligence,  nor  to  let  the 
accused  into  a  defence  of  which  he  was 
apprized  at  the  former  trial.  Lester  v. 
the  State,  11  Conn.  415  ;  vide  Roberts  v. 
State,  3  Kelly  310. 

99.  Therefore,  where  A.  &  B.  hav- 
ing been  bound  over  to  the  Superior 
Court,  on  a  charge  of  burglary,  and 
having  failed  to  procure  bonds,  were 
committed  to  prison  by  virtue  of  a  mit- 
timus, from  which  it  appeared  that  they 
were  ordered  to  become  jointly  bound, 
with  sureties  for  their  appearance  ;  and 
during  their  imprisonment  they  assault- 
ed the  jailer  and  his  assistant,  with  a 
deadly  weapon,  and  maliciously  at- 
tempted to  take  their  lives  ;  being  sub- 
sequently indicted  for  this  offence,  they 
were  tried  and  convicted  ;  on  a  petition 
for  a  new  trial,  on  the  ground  that  the 
mittimus,  by  which  they  were  coinmit- 
ed  to  prison  was  irregular  and  void, 
and  that  their  counsel,  not  being  in- 
formed of  the  contents  of  such  mitti- 
mus, but  supposing  it  to  be  a  valid 
warrant,  in  order  to  avoid  the  preju- 
dice which  might  have  been  excited  in 
the  minds  of  the  jury  by  the  statement 
and  the  proof  of  the  cause  of  the  com- 
mitment, admitted  the  legality  of  the 
imprisonment,  by  reason  of  which  ad- 
mission the  petitioners  were  found 
guilty  ;  it  was  held  that  they  were  not 
entitled  to  a  new  trial,    lb. 

100.  The  defendant  in  a  criminal 
case  is  not  entitled  to  a  new  trial  on 
account  of  having  discovered  since  the 
trial,  that  the  witnesses  for  the  State, 
who  had  been  a  long  time  subpoenaed, 
could  be  impeached  by  showing  their 
reputation  for  veracity  to  be  bad. 
Herber  v.  the  State,  7  Texas  69. 

101.  Upon    a  conviction  for  man- 
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slaughter,  a  new  trial  cannot  be  grant- 
ed on  the  ground  of  newly-discovered 
evidence,  to  the  effect  that  the  deceas- 
ed bought  a  pistol,  declaring  it  to  be 
for  the  purpose  of  killing  the  accused  ; 
this  being  some  weeks  before  the  kill- 
ing, and  there  being  no  evidence  of  no- 
tice to  the  accused  of  the  threats,  it 
cannot  be  presumed  that  he  acted  un- 
der their  influence  in  killing  the  de- 
ceased.    Carr  v.  the  State,  14  Geo.  358 

102.  Where,  with  the  newly-discov- 
ered evidence  considered,  the  case  is 
still  in  law  what  the  jury  found  it,  a 
new  trial  will  not  be  granted,    lb. 

103.  A  new  trial  will  not  be  granted 
on  the  ground  of  newly-discovered  tes- 
timony, where  it  appears  tnat  the  testi- 
mony was  known  to  the  party  long  be- 
fore the  trial,  and  no  excuse  is  shown  for 
not  procuring  it,  or  where  it  appears 
that  the  evidence  would  be  incompe- 
tent if  produced.  Holeman  v.  State,  8 
Eng.  105. 

104.  A  new  trial  will  not  be  granted 
on  the  ground  of  newly-discovered  tes- 
timony, if  the  only  object  of  the  evi- 
dence be  to  impeach  the  credit  or  char- 
acter of  a  witness.  Lcving  v.  State, 
13  Geo.  513. 

105.  If  it  be  true  that  an  innocent 
man  has  been  convicted  upon  false  tes- 
timony, and  witnesses  have  since  been 
discovered,  who  can  prove  that  testi- 
mony false,  the  victim  is  not  without  a 
remedy,  potent  to  break  his  bonds,  and 
free  his  character  from  stain.    lb. 

106.  Such  a  case  presented  to  the  ex- 
ecutive, will,  without  doubt,  success- 
fully appeal  to  the  power  with  which 
the  constitution  clothes  that  officer,  and 
speedily  invoke  that  pardoning  clemen- 
cy for  the  sufferer,  which,  whilst  it  car- 
ries with  it  a  remedy  for  his  wrongs, 
will  insure  justice  to  his  character  and 
memory.    lb. 

107.  As  a  general  rule,  new  trials  are 
not  granted  for  the  impeachment  of 
witnesses,  nor  for  the  admission  of  cu- 
mulative testimony.  Porter  v.  State,  2 
Carter  435. 

108.  Applications  for  new  trials  on 
the  ground  of  newly-discovered  evi- 
dence, are  to  be  received  with  caution, 
and  this  in  proportion  to  the  magnitude 
of  the  offence.  The  application  should 
be  corroborated  by  the  affidavits  of  other 


persons  than  the  accused,  and  if  possi- 
ble, those  of  the  newly-discovered  wit- 
nesses themselves.  And  it  is  not  suf- 
ficient for  the  applicant  to  state  that  he 
did  not  know  of  the  existence  of  the 
testimony  in  time  to  have  brought  it 
forward  on  the  trial,  but  it  must  appear 
that  he  could  not  have  ascertained  it 
by  reasonable  diligence.  Pleasant  v. 
the  State,  8  Eng.  360. 

109.  In  criminal  cases  as  well  as  in 
civil  cases,  it  is  no  ground  for  a  new 
trial,  if  newly-discovered  evidence  be 
merely  cumulative.  Com.  v.  Flanagan, 
7  Watts  &  Serg.  415 ;  Com.  v.  Murray, 
2  Ashmead  41  ;  Com.  v.  Williams,  2 
Ashmead  69. 

110.  Where  a  new  trial  is  sought  on 
the  ground  of  surprise,  with  a  view  of 
producing  testimony  which  the  party 
might  have  introduced  on  the  trial,  but 
neglected  to  do  so  ;  held  that  no  new 
trial  could  be  granted.  Ditto  ,v.  Com., 
2  Bibb.  17. 

111.  In  South  Carolina,  it  was  held 
that  the  discovery  of  new  evidence  in 
a  capital  case  was  no  ground  for  a  new 
trial.  State  v.  Harding,  2  Bay  267  ; 
contra  in  case  of  conviction  for  passing 
counterfeit  money.  Scott  v.  State,  1 
Root  155  ;  State  v.  Lockin,  2  Root  84. 

112.  Where  the  newly-discovered 
evidence  was  a  confession  of  the  pris- 
oner's wife  to  third  persons,  during  the 
trial,  that  she  was  the  guilty  party, 
and  that  her  husband  knew  nothing 
about  it,  the  Court  refused  a  new  trial 
on  such  ground.  State  v.  J.  W.,  1  Ty- 
ler 417. 

113.  If  newly-discovered  evidence 
be  known  before  the  case  has  been  sub- 
mitted, the  prisoner  must  use  due  dili- 
gence to  place  it  before  the  jury,  or  a 
new  trial  will  not  be  granted  on  the 
ground  of  such  evidence.  People  v. 
Vermilyea,  7  Oowen  368  ;  vide  U.  States 
v.  Gibert,  2  Sumner  19. 

114.  A  new  trial  will  not  be  granted 
in  order  to  give  time  to  the  defendant 
to  scrutinize  a  neighborhood,  and .  dis- 
cover some  one  who  may  testify  to  the 
bad  character  of  a  witness,  whose 
character  had  been  discredited  on 
the  trial.     Com.  v.  Watte,  5  Mass.  261. 

115.  No  new  trial  will  be  granted  on 
the  ground  of  newly-discovered  evi- 
dence where  such  evidence  only  goes 
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to  discredit  a  witness  on  the  former 
trial.     Deer  v.  State,  14  Mo.  348. 

116.  It  is  well  settled,  upon  reason 
and  authority,  in  both  criminal  and  civil 
cases,  that  after-discovered  evidence, 
in  order  to  afford  proper  ground  for  a 
new  trial,  must  be  such  as  reasonable 
diligence  on  the  part  of  the  party  offer- 
ing it  could  not  have  been  secured  at 
the  former  trial  ;  must  be  material  in 
its  object,  and  not  merely  cumulative 
and  corroborative,  or  collateral ;  and 
must  be  such  as  ought  to  be  decisive, 
and  productive,  on  another  trial,  of  an 
opposite  result  on  the  merits.  Thomp- 
son's case,  8  Gratt.  637. 

111.  Where  the  sole  object  and  pur- 
pose of  the  new  evidence  is  to  discred- 
it a  witness  on  the  opposite  side,  the 
general  rule  is,  subject  to  rare  excep- 
tions, to  refuse  a  new  trial.     lb. 

118.  As  a  general  rule,  new  trials  are 
not  granted  for  the  impeachment  of  wit- 
nesses, nor  for  the  admission  of  cu- 
mulative testimony.  Porter  v.  State, 
2  Carter  435. 

119.  To  entitle  a  party  to  a  new  trial 
on  the  ground  of  newly-discovered  evi- 
dence, it  must  appear  that  the  evidence 
is  material  to  the  issue,  and  not  cumu- 
lative, and  that  it  would,  if  offered,  be 
likely  to  produce  a  result  different  from 
that  of  the  former  trial.  Giles  v. 
State,  6  Geo.  276. 

120.  And  where  a  party  discovers 
new  evidence  through  the  information 
of  others,  in  order  to  obtain  a  new  trial 
on  this  account  he  must  produce  the 
affidavits  of  those  giving  the  informa- 
tion,   lb. 

121.  The  propriety  of  granting  a  new 
trial,  where  the  offence  of  a  misdemean- 
or has  been  positively  proved,  with  a 
view  of  letting  in  the  defence  of  an  al- 
ibi, depends  so  much  upon  attending 
circumstances,  which  can  be  mid er  the 
view  of  the  Circuit  Court  only,  that  it 
is  almost  impossible  for  a  Court  of  Er- 
ror to  act  with  safety  upon  it.  Thomp- 
son v.  State,  5  Humph.  138. 


III.   The  Amissioh   op  Imhioper  Evi- 
dence. 

122.  In  a  criminal  case,  if  one  of  the 


jurors,  after  the  jury  have  retired,  state 
to  the  jury  that  the  defendant  had 
stolen  a  hog  in  the  country,  which  was 
not  in  evidence  on  the  trial,  but  which 
was  regarded  as  evidence  by  the  jury  ; 
held  that  a  new  trial  ought  to  be 
granted  in  such  case.  Booby  v.  State, 
4  Yerger  111. 

123.  It  is  a  rule  of  law  well  settled, 
that  if  a  jury,  after  retiring  to  consider 
of  their  verdict,  hear  other  testimony, 
it  will  form  a  ground  for  a  new  trial. 
Hudson  v.  the  State,  9  Yerger  408. 

124.  On  the  trial  of  an  indictment 
for  burglary  and  larceny,  when  the 
jury  came  into  Court  after  they  had  re- 
tired, and  wjshed  an  explanation  from 
a  witness,  whereupon  the  witness  stat- 
ed a  fact  which  he  had  not  stated  be- 
fore, but  the  jury  were  instructed  by 
the  Court  not  to  regard  the  additional 
testimony  ;  held,  on  a  motion  for  a  new 
trial,  on  the  ground  that  the  jury  had 
heard  additional  testimony  —  that, 
where  one  of  the  jurors  made  an  affi- 
davit that  his  verdict  was  founded  upon 
the  additional  testimony, — this  was  not 
ground  to  authorize  a  new  trial.  lb. 

125.  If  in  the  course  of  a  trial  for 
murder,  improper  testimony  is  submit- 
ted to  the  jury,  without  objection  on 
the  part  of  the  prisoner,  the  illegality 
of  the  testimony  is  thereby  waived, 
and  its  admission  will  not  be  cause  for 
a  new  trial.  Stone  v.  the  State,  4  Humph. 
27. 

126.  A  new  trial  will  be  granted  in 
a  case  where  it  a$£ears  that  important 
testimony  on  behalf  of  the  prisoner  has 
been  excluded,  by  reason  of  the  form 
in  which  the  indictment  is  drawn,  and 
where  it  appears  from  the  circum- 
stances of  the  case  that  the  defendant 
was  justly  entitled  to  the  benefit  of 
such  testimony.  Commonwealth  v. 
Manson,  2  Ashmead  31. 

127.  Where,  in  a  criminal  case,  im- 
proper testimony  has  been  admitted, 
and  there  is  any  reason  to  suppose  that 
it  has  had  an  influence  on  the  minds  of 
the  jurors,  a  new  trial  will  be  granted. 
Commonwealth  v.  Bosworth,  22  Pick. 
397. 

128.  Although  sufficient  legal  evi- 
dence be  before  the  jury  to  justify  the 
verdict,  yet  if  improper  testimony  be 
admitted,  after  objection,  a.  new  trial 
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will  be  ordered,  because  it  cannot  be 
known  on  which  the  jury  relied.  State 
v.  Allen,  1  Hawks  6. 

129.  Where  there  was  no  issue  of  the 
violent  temper  of  the  prisoner,  and  the 
government  introduced  proof  of  such 
temper  ;  held  that  it  was  ground  for  a 
new  trial.  State  v.  Merrill,  2*  Dev. 
260. 

130.  If  illegal  testimony  be  admitted 
against  a  prisoner  on  his  trial,  after 
objection  by  his  counsel,  it  will  be 
cause  for  granting  a  new  trial.  Com- 
monwealtk  v.  Green,  17  Mass.  515. 

131.  Where  one  of  the  jurors  on  a 
criminal  case  stated  to  the  jury  after 
they  had  retired,  and  without  having 
been  examined  in  Court,  that  he  had 
heard  the  material  witness  in  the  case 
examined  before  the  grand  jury  that 
found  the  bill  of  indictment,  and  that 
the  witness  then  made  the  same  state- 
ments that  he  made  before  the  traverse 
jury,  and  it  appearing  that  such  decla- 
ration of  the  juror  had  a  powerful  in- 
fluence on  them  in  finding  the  prisoner 
guilty  ;  held,  that  for  this  reason  the 
verdict  of  the  jury  must  be  set  aside. 
Donston  v.  State,  6  Humph.  215. 

132.  Where  illegal  testimony  is  suf- 
fered to  go  to  the  jury,  and  the  record 
shows  that  it  was  submitted  without 
objection,  either  on  its  introduction  or 
in  the  argument  of  the  case,  the  ille- 
gality is  thereby  waived,  and  a  new 
trial  will  not  be  granted  in  consequence 
of  its  admission.  Bishop  v.  State,  9 
Ga.  121. 

133.  Where  upon  the  trial  of  an  in- 
dictment for  an  assault,  the  Oourt  per- 
mitted evidence  to  go  to  the  jury  of  two 
different  and  distinct  assaults,  when 
there  was  but  one  charged  in  the  in- 
dictment, but  it  not  being  objected  to 
on  the  trial,  by  the  defendant — it  was 
held,  on  a  motion  for  a  new  trial,  that 
this  was  bo  cause  for  reversing  the 
judgment  and  granting  a  new  trial. 
Drake  v»  Commonwealth,  10  B.  Monroe 
225. 

134.  On  the  trial  of  an  indictment 
for  murder,  where  objectionable  testi- 
mony is  allowed  by  the  Oourt  to  pass 
to  the  jury,  without  objection  on  the 
part  of  the  accused  at  the  time  of  its 
admission  ;  held  that  such  testimony 
could  not  be  objected  to  after  verdict, 


and  made  a  ground  for  a  new  trial. 
State  v.  Gordon,  1  R.  1. 119. 

135.  To  remedy  errors  committed  in 
the  Circuit  Oourt,  either  in  admitting 
testimony  or  rejecting  it,  or  in  giving 
proper  instruction  to  the  jury,  an  ap- 
plication must  be  made  for  a  new  trial. 
Pogue  v.  State,  13  Mo.  444. 

186.  In  order  -to  obtain  a  venire  de 
novo,  for  the  admission  of  improper 
evidence,  it  is  not  sufficient  to  state 
matter  rendering  it  probable  that  such 
evidence  may  have  been  received,  but 
it  is  indispensable  to  state  the  evi- 
dence itself.  Otherwise  the  Court  can- 
not see  that  the  evidence  was  illegal, 
and  judgment  will  be  affirmed.  State 
v.  Clark,  12  Iredell  151. 

131.  On  the  trial  of  an  information 
for  a  misdemeanor,  no  exceptions  were 
taken,  but  after  the  verdict  was  ren- 
dered, and  during  the  term,  the  defend- 
ant filed  his  motion  to  have  the  verdict 
set  aside,  and  for  a  new  trial,  for  the 
reason  that  at  the  trial  the  prosecuting 
officer,  in  support  of  the  prosecution, 
introduced,  without  objection,  a  wit- 
ness, who,  without  being  sworn,  testi- 
fied to  material  facts  in  support  of  the 
prosecution,  which  was  submitted  to 
the  jury ;  held  that  this  irregularity 
was  no  ground  for  setting  aside  the 
verdict  and  granting  a  new  trial,  as  it 
did  not  appear  but  that  the  defendant 
and  his  counsel  knew  the  fact  that  the 
witness  was  not  sworn  at  the  time  he 
testified  on  the  trial  ;  nor  did  it  appear 
that  the  defendant  had  sustained  any 
injury,  or  that  the  statements  of  the 
witness  were  untrue.  State  v.  Camp, 
23Vt.551. 

138.  A  verdict  will  not  be  set  aside 
because  illegal  testimony  has  been  ad* 
mitted,  if  it  appears  clearly  to  the 
Court  that  the  verdict  is  right,  irre- 
spective of  such  illegal  testimony. 
State  v.  Engle,  1  Zabris.  347. 

139.  According  to  a  well-settled  rule 
in  criminal  cases,  if  a  prisoner's  guilt 
be  clearly  made  out  by  proper  evidence, 
in  such  a  way  as  to  leave  no  doubt  in 
the  mind  of  a  reasonable  man,  his  con- 
viction ought  not  to  be  set  aside  be- 
cause some  other  evidence  was  receiv- 
ed which  ought  not  to  have  been. 
State  v.  Ford,  3  Strobhart  517,  Note. 

140.  A  new  trial  was  granted  in  a 
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case  where  proof  of  the  violent  temper 
of  the  prisoner  was  introduced  by  the 
government,  which  had  not  been  put 
in  issue  by  him.  The  State  v.  Merrill, 
2  Dev.  269. 

141.  On  the  trial  of  an  indictment 
for  libel,  the  question  of  malice  having 
been  properly  submitted  to  the  jury, 
and  they  having  found  malice,  a  new 
trial  will  not  be  granted,  for  the  reason 
that  the  alleged  libel  was  not  malicious. 
Taylor  v.  State  of  Georgia,  4  Ga.  14. 

142.  On  the  trial  of  an  indictment 
for  libel,  as  a  matter  of  practice  it  is 
more  regular  that  the  libel  should  not 
be  read  to  the  jury  until  the  defendant 
has  cross-examined  the  witness  who  is 
called  to  prove  the  publication  ;  but 
the  fact  that  it  is  so  read  is  not  a  good 
cause  for  a  new  trial,     lb. 

143.  A  voluntary  defect  of  prepara- 
tion, or  a  mistake  in  conducting  the 
cause,  or  the  want  of  such  evidence  or 
defence  as  it  was  in  the  party's  power 
to  have  produced  at  the  former  trial,  or 
a  discovery  of  the  incompetence  of  the 
witnesses  examined,  are  not  substan- 
tial reasons  for  setting  aside  a  verdict. 
Com.  v.  Benesh,  Thacher's  Crim.  684. 

144.  Where  a  defendant  was  indict- 
ed, under  the  32d  sec.  of  the  126th  ch. 
of  the  Rev.  Sts.  of  Mass.,  for  obtaining 
goods  under  false  pretences,  and  on 
the  trial  a  book  was  offered  in  evidence 
by  the  prosecution,  in  which  the  com- 
plainant stated  he  had  made  an  entry 
of  the  false  statements  of  the  defend- 
ant at  the  time  of  obtaining  the  goods  ; 
but  after  the  trial  and  conviction  of 
the  defendant  it  was  ascertained  that 
the  entry  in  the  book  was  made  some 
time  after  the  obtaining  of  the  goods  : 
on  a  motion  for  a  new  trial,  on  the 
ground  that  the  erroneous  statement  of 
the  complainant  had  an  improper  in- 
fluence on  the  jurors  ;  held  that  it  was 
no  ground  for  a  new  trial.     lb. 

145.  In  a  criminal  case  where,  after 
the  jury  had  retired  to  consult  on  their 
verdict,  and  the  Court  had  adjourned, 
they  sent  to  the  judge  a  note  in  writing, 
requesting  advice  on  two  points  relat- 
ing to  the  case,  and  the  judge  returned 
to  them  the  paper  without  any  reply  to 
the  questions,  and  directed  the  officer 
to  request  the  foreman  of  the  jury  to 
read  to  them  the  sentence  from  1  Pick. 


342,  showing  them  that  no  communi- 
cation whatever  ought  to  take  place 
between  the  judge  and  the  jury  after 
the  cause  had  been  submitted  to  them, 
unless  in  open  Court,  and  in  the  pres- 
ence of  the  counsel  in  the  cause  ; 
held  that  such  act  on  the  part  of  the 
judge*  was  no  ground  for  a  new1  trial. 
Commonwealth  v.  Jenkins,  Thachert 
Criminal  Cases  118. 

146.  Where  a  motion  to  set  aside  the 
verdict  is  founded  upon  the  evidence 
that  a  witness  for  the  prosecution  had 
made  statements  in  the  presence  of  a 
juror,  prejudicial  to  the  prisoner's  char- 
acter, and  showing  that  he  believed 
him  to  be  guilty  of  the  offence  charge 
ed,  but  when  he  saw  the  juror  he 
ceased  speaking,  and  he  states  that  he 
did  not  know  that  any  juror  was  pres- 
ent, and  that  the  juror  told  him  after- 
wards that  he  did  not  take  any  notice 
of  the  conversation  ;  held  no  ground 
for  a  new  trial.  The  State  v.  Ayer,  3 
Foster's  R.  321. 


IV.  Separation  of  Jurors  during 
Trial — Tampering  with  the  Jurors, 
and  Misconduct  op  Jurors — Sepa- 
ration from  the  Officer  in  charge 
of  them. 

147.  Held,  that  the  separation  of  one 
of  the  jurors  from  the  panel,  in  a  crim- 
inal case,  for  a  short  time,  is  no  ground 
for  a  new  trial,  where  the  State  shows 
by  the  affidavit  of  the  juror,  that  he 
withdrew  from  his  fellows  in  conse- 
quence of  indisposition,  and  that  while 
absent  from  them,  he  conversed  with 
no  one  about  the  case,  and  was  subject 
to  no  improper  influences.  People  v. 
Reynolds,  2  Michigan  422. 

148.  The  mere  separation  of  a  jury, 
though  impanelled  to  try  a  capital  case, 
and  although  they  separate  contrary  to 
the  directions  of  the  Court,  will  not  of 
itself  be  sufficient  cause  for  setting 
aside  the  verdict ;  but  if  there  be  the 
least  suspicion  of  abuse,  the  verdict 
should  be  set  aside,  lb.  Vide  People 
v.  Douglass,  4  Cowen  26. 

149.  Where  there  has  been  an  im- 
proper separation  of  the  jury  during 
the  trial,  if  the  verdict  is  against  the 
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prisoner,  he  is  entitled  to  the  benefit 
of  a  presumption  that  the  irregularity 
has  been  prejudicial  to  him  ;  and  that 
it  is  incumbent  upon  the  government 
to  show,  and  that  beyond  a  reasonable 
doubt,  that  the  prisoner  has  suffered 
no  injury  by  the  departure  from  the 
forms  ordinarily  pursued  in  the  admin- 
istration of  justice.  State  v.  Prescott, 
7  N.  Hamp.  287. 

150.  Where,  after  the  jury  had  retired 
from  court  with  an  officer  who  had 
been  sworn  to  attend  upon  the  jury, 
and  before  the  court  adjourned  another 
officer  was  sworn  in  court  to  attend 
upon  the  jury,  and  after  the  court  had 
adjourned  still  another  officer  was 
sworn  by  the  clerk  for  the  same  ser- 
vice ;  held  that  such  proceeding  was 
no  ground  for  a  new  trial.  Com.  v. 
Jenkins,  Thacher's  Crim.  Cas.  118. 

151.  Where,  on  a  criminal  trial  for 
passing  a  counterfeit  bank-note,  the 
jury  after  they  retired  to  consult  on 
their  verdict,  found  in  the  room  where 
they  retired  a  placard  stuck  on  the 
wall,  which   contained   allegations  to 

.  the  effect  that  one  of  their  own  num- 
ber was  a  counterfeiter,  and  that  he 
had  purposely  got  on  the  jury,  and  it 
appeared  that  all  of  the  jurors  read  the 
placard  :  on  a  motion  for  a  new  trial 
on  this  account,  it  was  held  that  there 
was  no  cause  for  a  new  trial,  unless  it 
appeared  that  the  juror  by  reason  of 
the  placard  was  prevented  from  giv- 
ing a  proper  exercise  of  his  judgment, 
or  that  the  jurors  were  influenced  by 
reason  of  the  placard  in  giving  their 
verdict.     HalUs  case,  6  Leigh  615. 

152.  Where  a  communication  is  made 
to  a  jury  while  deliberating,  by  a  party 
in  whose  favor  the  verdict  is  rendered, 
it  will  avoid  the  verdict ;  but  a  ver- 
dict will  not  be  set  aside  because  of 
such  communication  where  it  is  made 
by  the  losing  party,  or  by  a  stranger 
to  the  controversy.  People  v.  Carnal, 
1  Parker's  Crim.  R.  256. 

153.  On  a  trial  for  murder,  where  a 
person  not  sworn  to  take  charge  of 
the  jury,  was  allowed  to  go  into  the  ju- 
ry-room in  the  absence  of  the  proper 
officer,  and  take  charge  of  the  jury; 
this  was  held  a  good  ground  for  a  new 
trial.  Hare  v.  State,  4  Howard  (Miss. 
R.)  181. 


154.  The  law;  appears  to  be  well  set- 
tled, that  if  a  jury  take  refreshments 
before  they  are  agreed,  at  the  charge 
of  the  party  for  whom  they  find  a  ver- 
dict, it  shall  be  set  aside  ;  but  it  must 
be  shown  that  the  refreshments  were  at 
the  charge  of  the  prosecution,  or  a  ver- 
dict against  the  prisoner  will  not  be 
disturbed  on  this  ground.  State  v. 
Sparrow,  3  Murphy  487. 

155.  On  an  indictment  for  murder, 
it  is  not  sufficient,  in  order  to  obtain  a 
new  trial,  simply  to  show  that  the  jury, 
during  the  progress  of  the  trial,  drank 
ardent  spirits  ;  it  must  appear  that 
the  jury  were  so  intoxicated  as  to  dis- 
qualify them  from  giving  proper  atten- 
tion to  their  verdict.  Stone  v.  State,  4 
Humph.  27. 

156.  In  cases  of  indictment  for  mur- 
der, \o  decide  what  separation  of  the 
jurors  or  discharge  of  a  juror,  shall  not 
be  a  ground  for  a  new  trial,  see  the 
cases  of  Mc Carter  and  Tooel,  11  Leigh 
633  and  714. 

157.  Where,  on  the  trial  of  an  in- 
dictment for  manslaughter,  the  jury 
were  allowed  to  separate,  and  several 
persons  were  allowed  to  enter  the  ju- 
rors' room  and  converse  with  them  free- 
ly ;  held  to  be  cause  for  granting  a 
new  trial.  State  v.  Sher bourne,  Dud- 
ley 28. 

158.  In  order  that  the  accused  may 
have  the  full  benefit  of  a  judgment  of 
his  peers,  it  is  absolutely  necessary 
that  tho  minds  of  the  jurors  should  not 
have  prejudged  his  case — that  no  im- 
pressions should  be  made  except  what 
are  drawn  from  the  testimony  given  in 
court,  to  operate  on  them  ;  and  that  to 
secure  this,  they  must  not  be  permitted 
to  separate  and  mingle  with  the  bal- 
ance of  the  community,  without  expla- 
nation showing  that  they  had  not  been 
tampered  with,  'and  that  it  was  not 
necessary  for  the  prisoner  to  prove 
that  they  had  not  been.  Stone  v.  State, 
4  Humph.  27. 

159.  And  where  jurors  are  allowed 
to  separate,  and  the  sheriff  is  allowed 
to  take  charge  of  them  without  being 
sworn  to  do  so,  if  it  is  shown  satisfac- 
torily that,  whatever  little  separation 
took  place,  was  casual  and  of  no  im- 
portance, and  that  there  was  no  tam- 
pering, or  opportunity  of   tampering 
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furnished  by  it,  and  tha,t  the  sheriff  ex- 
pressly swears  that  he  did  not  speak 
to  the  jury  about  the  case  ;  held  that 
there  was  no  cause  for  a  new  trial.  lb. 

160.  The  only  reason  for  setting 
aside  a  verdict  where  a  separation  of 
the  jury  has  taken  place,  is  that  the 
jury  have  been  tampered  with ;  but 
where  the  record  precludes  any  such 
supposition,  the  verdict  will  not  be  set 
aside  merely  because  one  of  the  jury, 
without  the  permission  of  the  Court, 
absented  himself  from  the  other  jurors 
for  a  short  time.  Whitney  v.  Stale,  8 
Mo.  165. 

161.  But  where  the  absence  of  a  part 
of  the  jury,  after  their  separation,  with- 
out the  permission  of  the  Court,  is  for 
a  considerable  length  of  time,  it  will 
raise  a  presumption  that  they  have 
been  tampered  with.  State  v.  Fox, 
Ga.  Decis.  (Part  1)  35;  State  v.  Peter, 
Ga.  Decis.  (Parti)  46. 

162.  On  a  trial  for  murder,  it  ap- 
peared that,  after  the  jury  were  sworn, 
and  during  the  continuance  of  the  trial, 
which  lasted  several  days,  a  part  of 
the  jury  did,  very  frequently  of  a 
night,  after  they  had  retired  from  the 
court,  absent  themselves  from  the  bal- 
ance of  the  jury,  without  being  under 
the  charge  of  an  officer,  and  remain 
absent  for  the  space  of  fifteen  and 
twenty  minutes  ;  held  that  such  con- 
duct on  the  part  of  the  jury  was  ground 
for  a  new  trial.  McLain  v.  the  State, 
10  Yerg.  241. 

163.  It  is  not  necessary  for  the  pris- 
oner to  prove  that  they  were,  during 
their  absence,  subjected  to  improper 
influence  from  others  ;  it  is  sufficient  if 
they  might  have  been.     lb. 

164.  Where,  in  a  criminal  case,  the 
jury  retired  to  consider  of  their  ver- 
dict into  a  room  of  the  building  in 
which  the  court  was '  held,  unaccompa- 
nied by  an  officer,  and  it  did  not  ap- 
pear that  the  jury  improperly  sepa- 
rated, or  that  any  communication,  of 
any  sort,  was  had  with  them  by  per- 
sons not  of  their  body  ;  held  that  there 
was  no  cause  for  a  new  trial  on  the 
ground  of  such  irregularity.  Jarnagin 
v.  State,  10  Yerg.  529. 

165.  A  short  absence  of  one  of  the 
jurors  impanelled,  for  necessary  pur- 
poses, and  without  any  imputation  of 


improper  motives,  does  not  vitiate  the 
verdict  of  the  jury.  State  v.  Lytic,  5 
Iredell  58. 

166.  A  jury  impanelled  to  try  a  pris-  " 
oner  upon  an  indictment  for  murder, 
were  allowed  to  leave  the  court-house 
during  the  trial,  under  the  charge  of 
two  sworn  constables,  and  having  left 
the  court-house,  two  of  them  separated 
from  their  fellows,  went  to  their  lodg- 
ings, a  distance  of  thirty  rods,  ate 
cakes,  took  some  with  them  on  their 
return,  and  drank  spirituous  liquors, 
though  not  enough  to  affect  them 
in  the  least,  and  one  of  them  con- 
versed on  the  subject  of  the  trial ;  they 
returned,  heard  the  trial  through,  and 
joined  in  a  verdict  of  guilty ;  held 
that  the  verdict  should  be  set  aside, 
and  a  new  trial  granted.  People  v. 
Douglas*,  «4  Cowen  26;  vide  Com.  v. 
McCaul,  1  Virg.  Cas.  271. 

167.  Where  there  is  an  irregularity 
which  may  affect  the  impartiality  of  the 
proceedings,  as  where  meat  and  drink, 
or  other  refreshments,  have  been  fur- 
nished by  a  party,  or  where  the  jury 
have  been  exposed  to  the  effect  of  suck, 
influence,  as  where  they  have  improp- 
erly separated  themselves,  or  have  had 
communication  not  authorized,  then, 
inasmuch  as  there  can  be  no  certainty 
that  the  verdict  has  not  been  improp- 
erly influenced,  the  proper  and  appro- 
priate mode  of  correction  or  relief  is 
by  undoing  what  is  thus  improperly 
and  may  have  been  corruptly  done. 
Cam  v.  Roby,  12  Pick.  496. 

168.  And  where  refreshments  were 
given  to  a  jury  in  a  capital  trial,  by 
the  officer  in  charge  of  them  and  an- 
other person ;  but  it  appearing  that 
neither  the  officer  nor  the  other  person 
had  any  conversation  with  the  jury,  it 
was  held  that  such  irregularity  fur- 
nished no  ground  for  a  new  trial,    lb. 

169.  After  the  charge  was  given  in 
a  criminal  case,  to  the  jury  by  the 
Court,  one  of  the  jurors,  in  open  court, 
stated  that  he  had  been  unwell  for 
several  days,  and  was  still  so,  and  that 
it  was  impossible  for  him,  under  the 
circumstances,  to  confine  himself  to 
water,  without  danger  to  his  health, 
and  he  wished  permission  for  such  spir- 
its as  might  be  required  for  his  health; 
to  which  request  the  counsel  for  the 
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prisoner  there  consented  in  open  court, 
and  the  indulgence  was  granted;  held 
that  such  indulgence,  if  not  abused, 
was  no  ground  for  setting  aside  the 
verdict.  United  States  v.  Gilbert,  2 
Sumner  19. 

170.  The  fact  of  the  separation  of 
some  of  the  jurors  from  the  others  hav- 
ing been  established  by  the  prisoner, 
the  possibility  that  the  juror  has  been 
tampered  with,  and  has  received  other 
impressions  than  those  derived  from 
the  testimony  in  court,  exists,  and  pri- 
ma facie  the  verdict  is  vicious  ;  but 
this  separation  may  be  explained  by 
the  prosecution  showing  that  the  juror 
had  no  communication  with  other  per- 
sons on  the  subject  of  the  trial ;  and 
in  the  absence  of  such  explanation,  the 
mere  fact  of  separation  is  sufficient 
ground  for  a  new  trial.  Hines  v.  State, 
8  Humph.  597. 

171.  On  a  trial  for  murder,  where  it 
appeared  from  the  affidavits  of  several 
of  the  jurors  who  tried  the  case,  that 
two  of  the  officers  who  had  them  in 
charge  spoke  of  the  enormity  of  the 
offence,  by  saying  that  it  was  a  worse 
case  than  D.'s,  and  one  of  them  said 
public  opinion  was  against  the  accused; 
held,  on  motion  for  a  new  trial,  that 
such  conversation  by  the  officers,  in 
the  presence  of  the  jury,  was  sufficient 
cause  for  a  new  trial.  Nelme  v.  State, 
13  Smedes  &  Marsh.  500. 

172.  On  the  trial  of  an  indictment 
for  murder,  where  one  of  the  jurors 
was  examined  on  his  voir  dire,  and 
stated  that  he  had  not  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  and  enter- 
tained no  conscientious  scruples  as  to 
the  punishment  of  death  for  murder, 
and  stated,  in  addition,  that  his  wife 
was  confined  to  her  bed  by  sickness, 
and  a  physician  had  been  called  in  to 
attend  her,  for  which  reason  he  desired 
to  be  excused,  and  the  Court,  against 
the  consent  of  the  prisoner  and  the 
district-attorney,  excused  the  juror  ; 
held  that  the  prisoner,  after  conviction, 
was  entitled  to  a  new  trial  for  this  un- 
warrantable excuse  by  the  Court. 
Bales  v.  State,  13  Smedes  &  Marsh.  398, 

173.  By  the  agreement  of  the  pris- 
oner, the  jury  were  taken  by  the  offi- 
cer in  charge  of  them,  to  a  hotel,  where 


they  could  get.  refreshments,  and  there 
to  be  kept  until  they  could  agree.  At 
the  hotel  they  were  taken  to  the  table, 
where  they  ate  with  the  boarders,  seat- 
ed at  one  end  of  the  table,  with  the 
officer  between  them  and  the  guests. 
Rooms  were  prepared  for  them  at  the 
hotel,  and  at  their  request  a  barber 
was  sent  for  to  shave  some  of  them 
and  cut  their  hair.  The  barber  was  in 
the  room  more  than  an  hour,  and  while 
there,  another  deputy-sheriff  called  the 
officer  having. charge  of  the  jury,  out 
of  the  room.  The  jury  were  left  alone 
with  the  barber  for  a  few  minutes. 
Held  that,  although  there  was  no  evi- 
dence that  the  jury  had  been  tampered 
with  by  the  barber,  or  the  guests  at  the 
table,  still  the  prisoner  was  entitled  to 
a  new  trial,     lb. 

174.  A  separation  of  the  jury  before 
their  verdict  is  found,  though  an  irreg- 
ularity for  which  the  jurors  may  be 
punished,  does  not  vitiate  the  verdict 
unless  the  separation  occasions  some 
injury;  and  this  is  not  to  be  presumed, 
but  the  burden  of  proof  is  on  the  party 
who  seeks  to  set  aside  the  verdict. 
State  v.  Camp,  23  Vt.  661. 

175.  If  the  jury,  pending  the  trial  of 
a  felony,  disperse,  though  with  the 
consent  of  the  prisoner,  a  new  trial 
will  be  awarded.  Wiley  v.  State,  1 
Swan  256. 

176.  Where,  on  the  trial  of  an  in- 
dictment for  rape,  one  of  the  jurors 
left  the  box  while  the  court  was  in 
session,  walked  out  of  the  court-house, 
passed  through  the  group  of  specta- 
tors standing  about,  and  after  a  mo- 
ment's stay,  returned  to  the  box ;  this 
fact  furnished  no  ground  for  a  new 
trial.     Porter  v.  State,  2  Carter  435. 

177.  In  a  prosecution  for  felony,  if 
if  there  be  apparently  conflicting  evi- 
dence in  reference  to  a  material  point 
necessary  to  be  established,  submitted 
to  the  jury  upon  the  trial,  the  proper 
effect  and  weight  of  which  it  is  their 
province  to  determine,  and  if,  after  leav- 
ing the  bar  to  consult  and  determine 
on  their  verdict,  and  while  in  the  act  of 
doing  so,  they  receive  statements  from 
one  of  their  body  which  were  not  dis- 
closed before,  and  which  will  conduce, 
in  some  degree,  to  the  decision  of  the 
controverted  point  against  the  pris- 
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oner,  the  verdict  rendered  under  such 
circumstances  will  not  be  permitted  to 
stand.     Sam  v.  State,  1  Swan  61. 

178.  To  vitiate  the  verdict  in  such 
case,  the  onus  is  not  upon  the  prisoner 
to  show  affirmatively  that  he  was  pre- 
judiced by  the  improper  conduct  of  the 
jury  ;  it  is  enough  that  he  may  have 
been  prejudiced,  and  the  law  will  so 
presume.     lb. 

179.  The  verdict  of  a  jury  in  minor 
offences  will  not.  be  set  aside  on  the 
ground  that  the  jury  separated,  without 
the  permission  of  the  Court,  before 
they  brought  in  their  verdict ;  and  the 
Court  will  deny  all  applications  for  new 
trials  on  such  grounds,  unless  it  is  man- 
ifest that  injury  has  been  done  by  such 
separation  of  the  jury.  Com.  v.  State, 
3  Te^as  31. 

180.  Upon  the  trial  of  an  indictment 
for  murder,  where  it  appeared  from  the 
affidavits  of  two  of  the  jurors,  that, 
while  the  case  was  on  trial,  and  while 
the  jury  were  impanelled,  they  saw 
newspaper  accounts  of  the  testimony, 
but  stated  that  such  accounts  had  no 
influence  on  their  minds  in  finding  the 
verdict ;  this  was  held  not  to  be  a  suf- 
ficient ground  for  a  new  trial.  United 
States  v.  Reid,  12  Howard  U.  S.  Rep. 
361. 

181.  The  affidavits  of  jurors  impeach- 
ing their  verdict  may  be  received  in 
some  cases,     lb. 

182.  A  separation  of  the  jury,  or  a 
conversation  unexplained,  has  been 
held  a  good  cause  for  a  new  trial,  be- 
cause in  such  case  it  cannot  be  known 
that  the  juror  thus  separating  himself, 
or  thus  conversing,  was  not  tampered 
with  ;  but  it  is  the  settled  law  of  the 
Supreme  Court  of  Tennessee,  that  such 
separation  or  conversation  may  be  ex- 
plained, and  it  may  be  shown  that  no 
influence  unfavorable  to  the  prisoner 
could  by  possibility  have  existed ; 
and  in  such  case  there  would  be  no 
cause  for  a  new  trial.  Riley  v.  State, 
9  Humph.  646. 

183.  Where,  on  a  trial,  the  circum- 
stances are  such  as  merely  to  put  sus- 
picion on  the  verdict  by  showing,  not 
that  there  was,  but  that  there  might 
have  been  undue  influence  brought  to 
bear  on  the  jury,  because  there  was 
opportunity  and  a  chance  for  it,  it  is 


matter  within  the  discretion  of  the 
presiding  judge ;  but  if  the  fact  be, 
that  undue  influence  was  brought  to 
bear  on  the  jury,  as  if  they  were  fed 
at  the  charge  of  the  prosecutor  or  the 
prisoner,  or  if  they  be  solicited  and 
advised  how  their  verdict  should  be,  or 
if  they  hear  other  evidence  than  that 
which  was  offered. on  the  trial ;  in  all 
such  cases  there  has  been,  in  contem- 
plation of  law,  no  trial,  and  the  Su- 
preme Court  of  North  Corolina,  as  a 
matter  of  law,  will  direct  a  trial  to  be 
had,  whether  the  former  proceeding 
purports  to  have  been  an  acquittal  or 
conviction  of  the  prisoner.  State  v. 
Tilgman,  11  Iredell  513. 

184.  Where  the  facts  in  relation  to 
the  jury  on  a  trial  for  murder,  were, 
that  the  jury  were  placed  in  charge  of 
an  officer  and  confined  in  the  ordinary 
way  in  the  jury-room;  that  they  re- 
tired from  the  Court,  on  Thursday,  at  6 
o'clock  P.  M.,  and  rendered  their  ver- 
dict on  Saturday,  at  10  A.  M.;  that 
while  out,  the  members  of  the  jury 
separated  at  various  times  to  obey  calls 
of  nature;  that  each  one  separated 
himself  from  the  others  more  than  once 
for  this  purpose  and  one  of  them  as 
often  as  six  times;  that  when  they  did 
this,  they  went  one  at  time,  under 
charge  of  an  officer,  and  during  such 
absence  the  other  jurors  remained 
together  in  the  jury-room  with  the  door 
locked;  that  they  went  about  fifty 
yards  from  the  court-house,  and  re- 
turned as  soon  as  practicable,  holding 
no  intercourse  with  any  one ;  that  one 
of  the  jurors  separated  himself  from  his 
fellows  and  visited  a  drug-store,  about 
150  yards  from  the  jury-room,  for  the 
purpose  of  procuring  medicine,  being 
sick;  that  he  went  under  the  charge  of 
an  officer,  and  held  no  conversation  ex- 
cept with  the  keeper  of  the  drug-store, 
who  asked  him  if  they  had  agreed  on 
their  verdict,  to  which  he  replied  they 
had  not;  that  this  store  was  in  the  most 
public  place  in  the  town  of  Ncwbern  ; 
that  another  juror  separated  himself 
from  his  fellows,  and  stood  on  the 
outside  of  the  jury-room,  near  the 
door  closed,  and  conversed  privately  for 
ten  or  fifteen  minutes  with  a  third 
person,  but  what  was  said  does  not  ap- 
pear ;    that  the  jurors  also    ate  and 
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drank,  while  out,  but  not  to  excess  ; 
that  a  part  of  the  time  they  did  so  with 
the  permission  of  the  Court;  but  when 
enjoined  by  the  Court  not  to  eat  or 
drink,  they  violated  this  injunction,  con- 
trary to  the  wishes  of  the  officer  who 
had  them  in  charge;  that  several  jurors 
wrote  notes  and  dropped  them  from  the 
windows  of  the  jury-room,  and  also  re- 
ceived notes  from  persons  not  of  the 
jury,  but  neither  the  contents  of  the 
notes,  nor  the  names  of  the  persons  to 
whom  sent,  or  from  whom  received,  ap- 
peared; that  some  of  the  jurors  con- 
versed from  the  windows  with  persons 
in  the  street,  on  various  subjects,  and 
about  the  case,  but  what  was  said  did 
not  appear,  and  that  some  servants  and 
small  children  had  access  to  the  jury- 
room,  the  servants  for  the  purpose  of 
carrying  food  and  clothing  to  the  jurors, 
and  the  children  to  see  their  fathers; 
held  that  those  facts  might,  in  the  dis- 
cretion of  the  presiding  judge,  have 
been  a  good  cause  for  granting  a  new 
trial,  but  they  could  not  justify  the 
Court  in  declaring,  as  a  matter  of  law, 
that  there  was  a  mistrial.     lb. 

185.  Where  the  sheriff  conducts  the 
jury  to  the  house  of  another,  and  there 
leaves  them,  in  the  parlor,  in  company 
with  three  other  men;  held  that  this 
was  sufficient  to  vitiate  the  verdict  of 
the  jury;  and  a  new  trial  was  awarded, 
although  it  appeared  from  the  affidavits 
of  the  three  persons,  that  no  conversa- 
tion had  been  had  with  the  jury  during 
the  sheriffs  absence,  in  relation  to  the 
trial.  Commonwealth  v.  Wormley,  8 
Gratt.  712. 

186.  Where  the  jury,  on  a  trial  for 
murder,  a  portion  of  the  time  during 
the  trial,  and  after  their  retirement, 
were  not  under  the  care  of  proper  and 
sworn  officers  of  the  Court,  or  bailiffs 
sworn  for  that  purpose;  held  to  be 
ground  for  a  new  trial.  McCann  v.  the 
St&te,  9  Smedes  &  Marsh.  465. 

187.  Where  on  a  trial  for  murder  one 
of  the  jurors  rose,  dressed  himself,  and 
went  down  stairs  to  the  pavement  be- 
fore the  door  of  the  hotel,  for  the  pur- 
pose of  meeting  a  passer-by  to  send  a 
message  to  his  family;  and  after  re- 
maining there  about  five  minutes  and 
seeing  no  one  passing,  returned  to 
the  rest  of  the  jury;  such  separation 
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being  proved  only  by  the  evidence  of 
the  absenting  juror,  and  he  proving 
that  he  saw  and  conversed  with  no  one, 
and  by  his  oath  positively  negativing 
all  abuse,  tampering,  or  improper  in- 
fluence, was  held  not  to  be  sufficient  to 
vitiate  the  verdict,  and  therefore  no 
ground  for  a  new  trial.  Thompson  v. 
Commonwealth,  8  Gratt.  637. 

188.  Where  the  jury  lodged  apart, 
distributed  in  five  different  rooms  in 
the  third  story  of  a  hotel,  opening  on  a 
common  passage,  which  communicated 
with  the  street  below  by  flights  of 
stairs,  the  doors  of  their  chambers 
being  unlocked  during  the  night,  and 
there  being  no  doors  or  other  fastenings 
at  either  end  of  the  passage  or  at  both 
ends ;  held  that  this  did  not  amount  to 
a  separation  in  contemplation  of  law, 
and  was  no  ground  for  awarding  a  new 
trial.     lb. 

189.  Where  the  jury,  one  morning, 
before  the  meeting  of  the  court,  went 
in  company  with  the  sheriff,  for  inno- 
cent relaxation  and  exercise,  across  a 
river  to  a  county  adjoining  the  one  in 
which  the  trial  was  proceeding,  and  it 
was  not  pretended  that  it  was  at- 
tended with  any  irregularity,  such  as 
actual  separation,  conversation  or 
communication  with  any  one;  held  not 
to  be  such  a  separation  of  the  jury 
as  to  warrant  granting  a  new  trial. 
]b. 

190.  On  a  trial  for  murder,  there 
being  no  question  among  the  jury  as 
to  the  guilt  of  the  prisoner,  and  the 
only  question  being  the  degree  of  guilt 
and  the  quantum  of  punishment.  It 
was  proposed  that  it  should  be  ascer- 
tained by  each  juror  setting  down  the 
number  of  years  he  thought  the  offence 
merited,  adding  these  numbers,  di- 
viding the  aggregate  by  twelve,  and 
adopting  the  quotient  for  their  verdict ; 
held  that,  where  a  verdict  is  found  in 
this  manner,  and  the  jury  consent  to  it 
with  a  perfect  knowledge  of  the  char- 
acter and  effect  of  the  verdict,  it  is  no 
ground  for  setting  the  verdict  aside 
and  granting  a  new  trial.    lb. 

191.  The  mere  fact  that  the  jury, 
during  a  capital  trial,  have  partaken 
of  ardent  spirits,  does  not  constitute 
such  misbehavior  on  the  part  of  the 
jury  as  to  affect  the  purity  of  their 
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verdict,  unless  it  has  been  used  immod- 
erately,   lb. 

192.  Where  it  appeared  that  one  of 
the  witnesses  on  the  part  of  the  State 
met  the  jury  at  the  hotel  where  they 
lodged,  and  invited  them  in  the  pres- 
ence of  the  officer  in  charge  of  them, 
as  an  act  of  civility,  to  take  a  drink 
with  him;  held  that  this  act,  though 
one  for  which  the  jurors  were  liable  to 
a  fine,  was  not  such  an  irregularity  as 
would  call  for  the  interference  of  the 
Court  to  set  aside  the  verdict  and  grant 
a  new  trial,    lb. 

193.  In  capital  felonies,  no  separa- 
tion of  the  jurors  is  allowed;  and  if  it 
should  occur,  with  the  consent  of  the 
Circuit  Court,  and  the  consent  of  the 
prisoner  and  the  attorney  for  the  State, 
and  the  defendant  be  found  guilty,  it 
would  be  a  good  cause  for  a  new  trial. 
Wesley  v.  State,  11  Humph.  502. 

194.  On  the  trial  of  an  indictment  for 
malicious  stabbing,  it  appeared  that 
while  the  jury  were  placed  in  a  room 
in  charge  of  an  officer,  the  officer  left 
the  room  for  wood  and  water ;  and  in 
his  absence,  another  person  walked  into 
the  room,  and  on  being  told  by  one  of 
the  jury  to  take  a  seat,  he  did  so, 
taking  a  seat  on  a  bed  apart  from  the 
jury,  there  being  no  conversation  be- 
tween this  person  and  the  jury  till  the 
officer  came  back,  when  the  intruder 
was  removed  by  the  officer;  held  there 
was  no  ground  in  this  for  a  new  trial, 
as  it  did  not  appear  that  the  intruder 
had  any  improper  motive,  or  made  any 
efforts  to  tamper  with  any  of  the  jurors. 
Luster  v.  State,  11  Humph.  169. 

195.  One  of  the  jurors  on  the  trial  of 
an  indictment  for  murder,  spoke  to  a 
person  not  of  the  jury,  but  it  was  made 
to  appear  that  it  was  in  the  presence 
of  the  Court,  and  related  to  the  health 
of  the  juror's  family;  held  that  this  was 
no  ground  for  a  new  trial.  Rowe  v. 
State,  11  Humph.  491. 

196.  On  this  trial  there  was  a  sepa- 
ration of  the  jury,  but  the  jurors  sepa- 
rated to  obey  the  calls  of  nature,  and 
were  in  sight  and  in  care  of  their  officer; 
held  to  be  no  cause  for  a  new  trial,  lb. 

191.  In  this  case,  the  officer  at  one 
time  left  the  jury  in  the  charge  of  the 
sheriff  for  a  short  time,  but  the  Court 
regarded  it  as  a  slight  irregularity, 


which  would  not  vitiate  the  verdict  and 
afford  ground  for  a  new  trial .     lb. 

198.  In  this  case  spirituous  liquors 
were  introduced  into  the  room  of  the 
jury,  of  which  they  drank,  but  the  Court 
held  that  it  is  allowable  for  the  jury  to 
eat  and  drink,  and  unless  this  is  done 
to  excess,  so  as  to  disqualify  the  jury 
from  deliberating  and  considering  the 
case  properly,  it  would  not  be  a  ground 
for  a  new  trial,    lb. 

199.  And  where  the  jury,  in  such 
case,  were  seen  to  mingle  with  other 
persons;  and  this  occurred  only  in 
passing  from  the  courthouse  to  the 
hotel,  and  in  passing  through  the  pub- 
lic room  of  the  hotel,  in  which  situation 
they  were  necessarily  somewhat  inter- 
mingled with  the  crowds  of  persons, 
but  kept  near  each  other  and  constant- 
ly under  the  supervision  of  the  officer; 
held  that  such  irregularity  was  no 
cause  for  a  new  trial.     lb. 

200.  Where  defendant  shows  that 
after  the  cause  was  submitted  to  the 
jury,  part  of  them  separated  from  their 
fellows  without  consent  of  the  parties, 
or  order  of  Court,  and  were  exposed  to 
undue  influences,  it  will  be  ground  of 
new  trial  unless  the  State  affirmatively 
show  that  no  improper  influences  were 
exerted  upon  them.  Cornelius  v.  State, 
7  Eng.  182. 

201.  An  affidavit  that  some  of  the 
jurors  were  seen  passing  about  the 
streets,  without  naming  them,  is  not  suf- 
ficient; the  names  of  the  jurors  should 
be  stated,  to  give  the  State  an  oppor- 
tunity of  showing  that  no  improper  in- 
fluences were  exerted  upon  them,  &c.  lb. 

202.  The  mere  separation  of  a  jury, 
though  impanelled  to  try  a  capital  case, 
and  though  they  separate  contrary  to 
the  directions  of  a  Court,  will  not  of 
itself  be  a  sufficient  cause  for  setting 
aside  the  verdict;  but  if  there  be  the 
least  suspicion  of  abuse,  the  verdict 
should  be  set  aside.  People  v.  Douglass, 
4  Cowen  26. 

203.  On  the  trial  of  an  indictment  for 
manslaughter,  where  the  jurors,  in 
all  cases  where  they  separated  from 
each  other,  were  attended  by  a  sworn 
officer,  and  did  so  by  the  permission  of 
the  Court,  for  innocent  purposes,  and 
where  it  appeared  that  there  had  not 
been    any    communication    with    the 
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jurors  so  separated,  and  other  persons, 
it  was  held  that  there  was  no  cause  for 
setting  aside  the  verdict,  for  such  sepa- 
ration. Thomas  v.  the  Commonwealth, 
2  Virg.  Cas.  479. 

204.  A  bare  possibility  of  corrupt  in- 
fluence during  a  temporary  separation 
of  jurors,  is  not  of  itself  a  sufficient 
cause  to  set  aside  a  verdict,     lb. 

205.  On  the  trial  of  an  indictment 
for  perjury,  where  it  appeared  that 
certain  papers  calculated  to  make  an 
unfavorable  impression  upon  the  jury, 
were  exhibited  by  tho  prosecutor  at 
several  public  places,  and  read  in  the 
hearing  of  the  jurors  during  the  term, 
and  before  the  trial,  a  new  trial  was 
ordered  on  this  ground.  State  v.  Has- 
call,  6  N.  Hamp.  352. 

206.  On  a  motion  for  a  new  trial,  it 
appearing  that  a  statement  of  the  pris- 
oners former  trial  had  been  published 
in  a  paper  in  the  county  in  which  his 
second  trial  took  place,  making  severe 
comments  on  the  prisoner's  character 
and  conduct,  and  being  published  by 
the  judge  before  whom  the  trial  took 
place,  but  it  appearing  that  the  jury  on 
their  voir  dire  denied  that  they  had 
formed  any  opinion,  and  it  also  ap- 
pearing that  the  writer  of  the  statement 
was  not  known  till  after  the  second 
trial,  and  therefore  not  having  any  in- 
fluence with  the  jury,  and  no  prejudice 
on  the  minds  of  the  jury  being  shown; 
held  that  no  new  trial  could  be  granted. 
Vance  v.  Commonwealth,  2  Virg.  Cas. 
162. 

20?.  While  the  jury  in  a  capital  case 
were  kept  together,  they  were  allowed 
by  the  officers  of  the  Court  attending 
them  to  read  the  public  newspapers; 
this  officer  first  inspecting  them  and 
cutting  out  everything  that  in  any 
manner  related  to  the  trial;  held  that 
this  was  no  cause  to  set  the  verdict 
aside,  as  it  appeared  from  the  affidavits 
of  the  officers  and  jurymen  that  they 
never  saw  anything  in  the  newspapers 
relating  to  the  trial.  United  States  v. 
Gibert,  2  Sumner  19. 

208.  If  the  jury  have  been  discharg- 
ed in  a  capital  case  from  giving  a  ver- 
dict for  any  cause,  then  a  new  trial  will 
be  granted;  because  the  accused  has 
not  beenput  in  jeopardy  of  his  life.  lb. 

209.  Where  on  the  trial  of  an  indict- 


ment for  murder,  the  jury  after  being 
impanelled  and  sworn,  were,  with  the 
consent  of  the  prisoner's  counsel,  al- 
lowed to  separate,  the  judgment  of 
conviction  was  reversed  on  this  ground, 
and  the  prisoner  was  remitted  to 
answer  another  indictment.  Peiffer  v. 
the  Com.,  15  Penn.  State  R.  (3  Harris) 
468. 

210.  Where  the  jury  for  a  portion  of 
the  time  during  the  trial,  and  after 
their  retirement,  were  not  under  the 
care  and  charge  of  proper  and  sworn 
officers  of  the  court,  or  bailiffs  sworn 
for  that  purpose ;  held  ground  for  a  new 
trial.  McCann  v.  State,  9  Smedes  & 
Marsh.  465. 

211.  A  sheriff  to  whom  a  jury  is  com- 
mitted in  the  progress  of  a  criminal 
trial,  walks  with  them  to  a  neighboring 
house,  and  whilst  there  withdraws  from 
the  room  where  they  are,  leaving  them 
in  the  company  of  three  other  persons, 
although  these  other  persons  swear 
that  there  was  no  allusion  by  them  to 
the  trial  during  such  absence  of  the 
sheriff,  yet  the  verdict  of  the  jury 
against  the  prisoner  is  to  be  set  aside, 
and  a  new  trial  directed.  Common^ 
wealth  y.Wormley,  8  Gratt.  112. 


V.  When,  the  Verdict  is  against   the 
Weight  of  Evidence. 

212.  Where  a  prisoner  is  indicted 
for  murder,  and  the  jury  find  a  verdict 
of  manslaughter,  the  verdict  will  not 
be  disturbed  on  the  ground  that  it  is 
against  the  evidence,  though  that  would 
justify  a  verdict  for  either.  Carr  v. 
the  State,  13  Ga.  328. 

213.  If  incompetent  evidence  has  been 
received,  that  might  have  influenced  the 
jury,  a  new  trial  will  be  awarded,  even 
though  there  be  evidence  enough  with- 
out the  incompetent  evidence,  to  sustain, 
the  verdict ;  for  it  cannot  be  seen  how 
far  such  incompetent  evidence  did  in- 
fluence the  jury.  Peck  v.  the  State,  2 
Humph.  78. 

214.  Courts  will  reluctantly  interfere 
to  set  aside  a  verdict  and  grant  a  new 
trial,  where  the  proceedings  have  been 
regular,  and  no  misconduct  has  hap- 
pened in  the  jurors,  merely  because  the 
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jury  may  be  supposed  to  ltfive  mistaken 
the  law  of  the  case,  or  may  have  judg- 
ed mistakenly  with  regard  to  the 
weight  of  the  evidence.  Wickersham  v. 
the  People,  1  Scam.  130. 

215.  In  criminal  cases,  new  trials 
are  granted  by  the  Supreme  Court  of 
Tennessee,  upon  its  conviction  that  the 
verdicts  were  not  warranted  by  the 
proof.  Davis  v.  the  State,  2  Humph.  439. 

216.  A  motion  for  a  new  trial,  after 
conviction,  in  criminal  cases,  will  be 
granted,  where  the  jury  have  rendered 
a  verdict  manifestly  contrary  to  law 
and  evidence.  The  State  v.  Sims,  Dud- 
ley Ga.  213. 

217.  In  a  case  where  conviction  is 
had  on  mere  circumstantial  evidence, 
and  the  Court  before  whom  the  prison- 
er was  tried  refused  to  grant  a  new 
trial  ;  held,  on  a  hearing  at  the  Gene- 
ral Court  of  Virginia,  that  the  verdict 
could  not  be  set  aside,  although  the 
evidence  did  not  appear  to  be  suffi- 
ciently strong  and  clear  to  have  war- 
ranted the  verdict.  McCune's  case,  2 
Robinson  771  ;  CottrelVs  case,  2  Robin- 
son 171 ;  Parsons'  case,  2  Robinson  171. 

218.  In  criminal  cases,  what  the  evi- 
dence proves  is  peculiarly  the  province 
of  the  jury  to  determine  ;  the  Court 
has  nothing  to  do  with  it,  nor  can  the 
Court  grant  a  new  trial  because  the 
jury  have  found  contrary  to-  evidence. 

State  v.  Jeffrey,  3  Murphy  480  ;  contra, 
State  v.  Powers,  Ga.  Decis.  (Part  1) 
150. 

219.  Should  the  proof  on  both  sides 
be  conflicting,  then  the  Court  will  not 
interfere  to  grant  a  new  trial.  State  v. 
Sims,  2  Bailey  29  ;  State  v.  Hooper,  lb. 
37  ;  State  v.  Anderson,  lb.  565. 

220.  In  a  criminal  case,  if  the  jury 
render  a  verdict  against  the  prisoner, 
without  and  against  the  evidence,  and 
against  the  charge  of  the  Court,  a  new 
trial  will  be  granted.  State  v.  Jones, 
2  Bay  520. 

221.  On  a  trial  of  murder,  the  Gene- 
ral Court  of  Virginia  will  not  set  aside 
the  verdict  because  it  views  the  weight 
of  evidence  differently  from  what  the 
Court  did  before  whom  the  prisoner 
was  tried,  while  the  Court  below  and 
the  jury  agreed  as  to  the  weight  and 
influence  to  be  given  to  the  evidence. 
Hill's  case,  2  Gratt.  594. 


222.  If  a  verdict  be  contrary  to 
evidence,  the  General  Court  will  only 
interfere  when  the  jury  have  decided 
clearly  and  manifestly  against  evi- 
dence, or  without  any  evidence.     lb. 

223.  The  High  Court  of  Error  and 
Appeals  of  Mississippi  may  grant 
new  trials  in  criminal  cases,  when 
there  is  a  great  preponderance  of  evi- 
dence against  the  verdict.  Keithler  v. 
the  State,  10  Smedes  &  Marsh.  192. 

224.  The  testimony  of  an  accomplice 
should  be  weighed  with  great  jealousy 
and  distrust  by  the  jury  ;  but  the  ques- 
tion of  credibility  is  one  which  belongs 
so  exclusively  to  the  jury,  that  it 
would  be  a  delicate  point  for  the  Court 
to  interfere,  and  hence  a  new  trial  will 
not  be  granted  on  the  testimony  of  an 
accomplice,  though  it  be  the  only  testi- 
mony to  support  a  conviction,     lb. 

225.  The  Supreme  Court  of  Tennes- 
see, in  criminal  cases,  affecting  the 
life  and  liberty  of  a  citizen,  will  scru- 
tinize and  weigh  the  testimony  adduced 
on  the  trial,  and  grant  a  new  trial,  if  it 
preponderate  against  the  conviction. 
Cochran  v.  State,  7  Humph.  544. 

226.  An  application  for  a  new  trial 
in  a  criminal  case,  on  the  ground  that 
the  verdict  was  contrary  to  the  evi- 
dence, cannot  be  reviewed  by  the  Su- 
preme Court  of  Illinois,  after  having 
been  addressed  to  the  discretion  of  the 
Circuit  Court,  and  decided  upon  by 
that  Court.  Halliday  v.  the  People,  4 
Gilman  111. 

227.  On  the  trial  of  an  indictment, 
where  the  evidence  introduced  by  the 
State  justly  warrants  the  verdict  found 
by  the  Court,  sitting  as  a  jury,  and 
there  being  no  palpable  injustice  in  the 
finding  and  judgment,  the  Court  will 
not  reverse  the  judgment,  and  grant  a 
new  trial.  Robinson  v.  State,  2  Eng. 
122. 

228.  The  Supreme  Court  of  Arkansas 
will  not  interfere  and  reverse  a  judg- 
ment of  the  Circuit  Court  in  a  criminal 
case,  for  refusing  a  new  trial  on  the 
mere  weight  of  evidence.  Mayers  v. 
State,  2  Eng.  174. 

229.  In  a  criminal  case,  where  the 
evidence  satisfies  the  jury,  the  Court 
will  not,  unless  there  was  manifest 
error,  interfere  with  the  finding  of  the 
jury.     State  v.  Sartor,  2  Strobh.  60. 


Digitized  by 


Google 


NEW  TRIAL. 


581 


Error  in  the  Charge  of  the  Court. 


230.  On  an  indictment  for  arson, 
where  the  testimony  was  conflicting  as 
to  the  character  of  the  house,  and  the 
Court  below  refused  to  grant  a  new 
trial  ;  held  that  in  such  case  the  appel- 
late Court  could  not  review  the  decis- 
ion of  the  Court  below.  McLane  v. 
State,  4  Oa.  335. 

231.  The  verdict  in  criminal  cases, 
as  well  as  in  civil  cases,  in  order  to 
warrant  the  interference  of  the  Supreme 
Court  of  Arkansas,  on  the  ground  of  its 
being  against  the  weight  of  evidence, 
must  not  only  be  against  the  weight  of 
evidence,  but  so  much  so  as  at  first 
blush  to  shock  the  sense  of  justice  and 
right ;  and  a  slight  dissatisfaction  of 
the  verdict  on  this  ground  will  not 
warrant  the  Court  to  set  aside  the  ver- 
dict, and  grant  a  new  trial.  Bivens  v. 
State,  6  Eng.  455. 

232.  Where,  on  a  trial  for  murder,  a 
.witness  swears  as  to  the  intention  of 
the  deceased,  and  the  effect  of  the 
testimony  being  against  the  prisoner  ; 
held  to  be  good  cause  for  a  new  trial. 
lb. 

233.  In  criminal  cases,  the  Court 
will  weigh  the  evidence,  and  if  it  pre- 
ponderate against  the  verdict,  will 
grant  £  new  trial.  Leake  v.  State,  10 
Humph.  144. 

234.  A  conviction  on  an  indictment 
for  stealing  slaves  having  been  ob- 
tained, the  prisoner  moved  for  a  new 
trial,  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence  ;  but  it 
appeared  that  the  evidence,  though 
slight,  was  not  contradicted,  and  the 
Court  refused  to  grant  a  new  trial. 
BlexifCs  case,  5  Grattan  103. 

235.  Circumstantial  evidence  is  le- 
gally competent,  which,  although  not 
conclusive,  yet  when  no  explanation 
appears,  warrants  the  finding  of  the 
jury,  by  the  force  of  inferences  (which, 
when  wholly  unrebutted,  are  sometimes 
irresistible),  especially  in  cases  of 
illicit  trading  and  retailing  of  spirits, 
in  which  ingenious  devices  are  so  com- 
mon.    State  v.  States,  3  Strobh.  106. 

236.  Where  there  has  been  evidence 
on  both  sides,  and  no  rule  of  law  vio- 
lated, nor  manifest  injustice  done, 
although  there  may  appear  to  have 
been  a  preponderance  of  evidence 
against  the  verdict,  the  verdict  of  the 


jury  will  noJLbe  set  aside  as  against 
evidence,     (files  v.  State,   6  6a.  276. 

237.  A  verdict  clearly  and  manifestly 
against  law,  will  be  set  aside,  on  a 
motion  for  a  new  trial.  U.  States  v. 
Dwval,  Gilpin  356. 

238.  Unless  a  verdict  in  a  criminal 
case  is  clearly  and  manifestly  against 
evidence,  or  wholly  without  evidence, 
the  Court  will  not  set  it  aside.  State 
v.  Fisher,  2  Nott  &  McCord  261. 

239.  The  jury  having  found  the  de- 
fendant guilty  of  murder  in  the  first 
degree,  and  the  Court  below  having 
refused  to  grant  a  new  trial,  it  being  a 
question  of  weight  of  evidence,  this 
Court  refuses  to  set  aside  the  verdict 
Glory  v.  State,  8  Eng.  236. 

240.  A  new  trial  was  granted  to  a 
prisoner  who  had  been  convicted  of 
arson,  where  it  appeared  on  the  trial 
that  two  counts  were  laid  in  the  in- 
dictment, the  first  charging  him  with 
burning  a  barn,  being  a  parcel  of  the 
mansion-house,  and  the  second  with 
burning  a  barn,  not  being  a  parcel  of 
the  mansion-house,  and  where  the  evi- 
dence sustained  the  second  count,  and 
the  jury  notwithstanding  had  found  the 
prisoner  guilty  under  the  first  count, 
and  acquitted  him  as  to  the  second 
State  v.  Stewart,  6  Conn.  47. 

241.  Where  two  persons  were  indict- 
ed for  grand  larceny,  and  the  evidence 
against  both  was  the  same,  and  the 
jury  found  one  guilty  of  grand  and  the 
other  of  petit  larceny,  a  new  trial  was 
granted.  State  v.  Lorumbo,  Harper 
183. 


VI.  Error  in  the  Charge  or  the 
Court. 

242.  A  new  trial  will  not  be  awarded 
in  either  a  civil  or  criminal  case,  on 
the  ground  that  the  Court  refused  to 
charge  the  jury  that  they  must  receive 
the  evidence  of  verbal  confessions 
with  extreme  caution.  The  State  v. 
Clump,  16  Mo.  (1  Bennett)  385. 

243.  Where  the  charge  of  the  Court 
contains  an  abstract  proposition  of  law, 
having  no  particular  reference  to  the 
evidence  submitted,  it  will  be  presum- 
ed, although  the  language  is  general, 
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that  the  jury  properly  apfljied  it  to  the 
case  before  them.  People  v.  Reynolds, 
2  Michigan  R.  422. 

244.  A  Court  or  judge  has  no  right 
to  communicate  with  the  jury  respect- 
ing the  charge  of  the  Court,  after  the 
jury  have  retired,  except  publicly,  and 
in  the  presence  of  the  accused  ;  and  if 
done  it  is  good  cause  for  a  new  trial. 
Kirk  v.  State,  14  Ohio  511. 

245.  The  fact  that  a  judge,  in  his 
charge  to  a  jury  in  a  criminal  case, 
after  alluding  to  the  influence  of  proof 
of  good  character  in  a  doubtful  case, 
called  the  attention  of  the  jury  to  the 
want  of  such  proof  in  the  case  before 
them,  is  no  cause  for  granting  a  new 
trial,  where,  in  other  respects,  the 
charge  is  unexceptionable.  The  People 
v.  White,  22  Wendell  16T  ;  contra, 
People  v.  White,  24  Wend.  520. 

246.  If  a  question  of  law  be  left  to 
the  jury  to  decide,  and  they  give  a 
correct  decision  in  regard  to  it,  it  will 
not  be  cause  for  a  new  trial.  State  v. 
Jackson,  2  Dev.  568. 

247.  A  defendant  in  an  indictment 
for  keeping  a  gaming  table,  is  not 
entitled  to  a  new  trial  because  the 
Court,  on  a  previous  day  of  the  term, 
and  in  another  case,  expressed  the 
opinion  that  a  person  convicted  under 
the  gaming  act  might  be  discharged 
by  taking  the  oath  of  an  insolvent 
debtor.  Montee  v.  the  Com.,  3  J.  J. 
Marsh.  132. 

248.  A  new  trial  was  refused  in  a 
criminal  case,  where  the  complaint  was 
that  the  judge,  although  requested, 
declined  to  charge  the  jury,  there  being 
no  dispute  as  to  the  law  of  the  case  ; 
the  trial  closing  so  late  on  Saturday 
night  that,  had  the  jury  been  charged, 
they  must  either  have  been  dismissed, 
or  kept  over  the  Sabbath,  and  the 
verdict  being  fully  supported  by  the 
evidence.  People  v.  Gray,  5  Wend. 
289. 

249.  In  no  case  is  a  judge  required 
to  report  a  charge  in  extenso ;  he  must 
report  those  parts  especially  to  which 
exceptions  are  taken.  Com.  v.  Child, 
10  Pick.  252. 

250.  On  the  trial  of  an  indictment 
for  libel,  the  judge  charged  the  jury 
anew  after  they  first  returned  into 
Court,  and  reported  that  they  could 


not  agree,  although  they  expressed  no 
request  to  have  further  instruction; 
this  was  held  not  to  be  a  sufficient 
ground  for  a  new  trial.  Com.  v. 
SndUng,  5  Pick.  321. 

251.  Where  the  Court  left  the  evi- 
dence to  the  jury,  without  any  instruc- 
tions as  to  the  degree  of  evidence  ne- 
cessary to  convict  of  the  crime  of  per- 
jury, the  course  of  the  trial  not  being 
such  as  to  call  for  such  an  instruction; 
held  that  there  was  no  ground  in  such 
omission  for  a  new  trial.  State  v.  Has- 
call,  6  N.  Hamp.  352. 

252.  In  a  criminal  case,  the  fact  that 
a  judge  reasons  upon  the  facts  and  in- 
timates to  the  jury  his  own  opinion  of 
the  evidence,  shall  not  be  cause  for 
setting  aside  the  verdict.  Com.  v.  Child, 
10  Pick.  252. 

253.  Upon  the  trial  of  an  indictment 
for  an  affray,  after  the  jury  had  return- 
ed into  Court  and  intimated  an  inten- 
tion to  acquit  one  of  the  defendants, 
but  had  not  announced  their  verdict, 
the  Court  told  them  that  if  they  believed 
the  evidence  both  of  the  defendants 
were  guilty,  whereupon  the  Solicitor 
for  the  State  directed  the  clerk  to  enter 
a  verdict  of  guilty  as  to  both,  which 
was  done,  and  the  jury  being  asked  if 
that  was  their  verdict,  made  no  direct 
assent  but  by  a  nod  from  each  of  them; 
held  that  this  proceeding  was  so  irreg- 
ular and  contrary  to  the  established 
mode,  that  the  judgment  should  be  set 
aside.    State  v.  Shule,  10  Iredell  153. 

254.  On  a  criminal  prosecution  for  an 
assault  and  battery,  the  Court  charged 
the  jury  as  follows  :  "lam  not  a  little 
surprised,  gentlemen  of  the  jury,  that 
there  should  be  an  attempt  made  to 
acquit  this  defendant,  but  it  is  never- 
theless your  duty  to  find  according  to 
the  evidence,"  and  then  proceeded  to 
define  the  offence  of  assault  and  bat- 
tery, and  instructed  the  jury  to  acquit 
or  convict,  as  the  evidence  might  bring 
the  defendant  within  the  definition. 
Taking  the  whole  charge  together,  the 
Court  would  not  authorize  a  reversal 
of  the  finding  of  the  jury  on  account  of 
such  charge,  though  a  part  of  it  was 
held  objectionable.  Keaton  v.  State,  7 
Ga.  189. 

255.  Where,  on  the  trial  of  an  indict- 
ment for  receiving  stolen  goods,  which 
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misdescribed  a  part  of  the  goods,  but 
contained  a  sufficient  description  of  the 
residue,  the  jury  were  instructed  by 
the  Court  that  there  was  no  misdescrip- 
tion whatever,  and  a  general  verdict 
of  guilty  was  rendered ;  held  that  the 
erroneous  instruction  was  no  ground 
for  a  new  trial,  inasmuch  as  it  appeared 
by  the  bill  of  exceptions,  that  the  ques- 
tion of  the  accused's  guilt  was  identical 
in  respect  to  the  whole  of  the  goods, 
he  having  received  them,  if  at  all,  from 
the  same  person  by  a  single  act.  Peo- 
ple v.  Wiley,  3  Hill  194. 

256.  Where  an  indictment  for  nui- 
sance charged  the  defendants  with 
causing  an  obstruction  in  a  public  high- 
way, and  also  with  occasioning  the  at- 
mosphere in  the  same,  locality  to  be 
infected  with  offensive  smells,  by  means 
of  their  business,  and  in  the  progress 
of  the  trial  the  Court  excluded  compe- 
tent evidence  offered  by  the  defendants 
to  repel  the  charge  relating  to  the  al- 
leged smells,  and  the  defendants  ex- 
cepted, but  before  the  cause  was  sub- 
mitted to  the  jury  the  public  prosecutor 
abandoned  everything  charged  in  the 
indictment  except  the  alleged  obstruc- 
tion to  the  highway  ;  held  that  the  de- 
fendants were  not  entitled  to  a  new 
trial  on  account  of  the  erroneous  ruling 
of  the  Court,  as  under  the  circumstances 
they  could  not  have  been  injured  there- 
by. The  People  v.  Cunningham,  1  Denio 
524. 

25T.  Where  a  prisoner  was  tried  and 
convicted  in  the  Circuit  Court,  of  mur- 
der in  the  first,  degree ;  on  appeal  to 
the  Supreme  Court,  the  judgment  was 
reversed,  and  the  judges  intimated  in 
their  opinions,  that  the  facts  would  au- 
thorize "a  conviction  for  murder  in  the 
second  degree ;  on  the  trial  of  such 
prisoner  a  second  time,  the  jury,  with 
the  intimation  of  the  Court  before  them, 
found  him  again  guilty  of  murder  in 
the  first  degree,  upon  which  the  Court 
refused  to  grant  him  a  new  trial ;  held 
under  these  circumstances,  the  Supreme 
Court  would  not  grant  a  new  trial. 
Mitchell  v.  State,  8  Yerg.  514. 

258.  Where,  on  a  trial  for  murder, 
while  the  jury  were  consulting  together 
upon  their  verdict,  one  of  them  sent  the 
officer  who  had  charge  of  them  to  the 
Court,  to  request  that  the  statute  or 


some  book  of  law  containing  the  law 
of  manslaughter  should  be  sent  to  them, 
the  officer  returned  and  told  the  jury 
that  "Judge  Edmonds  said  they  had 
nothing  to  do  with  manslaughter,"  and 
they  found  the  accused  guilty  of  mur- 
der ;  on  motion  before  the  Court  of 
Oyer  and  Terminer  for  a  new  trial,  on 
the  ground  of  such  communication  to 
the  jury,  a  new  trial  was  denied.  Peo- 
ple v.  Carnal,  1  Parker's  Crim.  Cas.  256. 


VII.  When  the  Evidence  is  Doubtful 
and  Insufficient. 

259.  The  testimony  leaving  it  doubt- 
ful whether  one  of  the  prisoners  was 
present  when  the  murder  was  commit- 
ted, a  new  trial  was  ordered  as  to  him. 
State  v.  Rabon,  4  Rich.  260. 

260.  The  defendant  was  indicted  for 
breaking  the  Sabbath  by  retailing 
goods  ;  the  testimony  on  the  trial,  that 
the  witness  came  into  defendant's  store 
by  the  back  door,  on  Sunday,  and  ap- 
plied to  him  for  goods,  which  the  de- 
fendant refused  to  sell  him  on  account 
of  its  being  Sunday,  the  witness  then 
helped  himself  to  the  goods,  without 
being  prohibited  or  permitted  by  the 
defendant,  who  did  not  charge  them  in 
his  account  against  the  witness,  nor 
did  he  at  any  time  demand  pay,  but  on 
a  subsequent  day  received  pay  from 
the  witness  for  the  goods;  defendant 
was  convicted,  and  the  Court  refused 
him  a  new  trial ;  held  that  it  was  the 
province  of  the  jury  to  determine  the 
fact  whether  the  defendant  intended 
the  transaction  to  be  a  sale,  and  they 
having  found  against  him,  and  there 
not  being  a  total  want  or  failure  of 
evidence  to  sustain  the  verdict,  this 
Court  affirms  the  judgment  of  the  court 
below,  refusing  a  new  trial.  Bennett  v. 
the  State,  8  Eng.  694. 

261.  Where  the  statements  of  wit- 
nesses are  contradictory,  it  is  the  prov- 
ince of  the  jury  to  determine  which  of 
them  is  entitled  to  credit,  and  to  find 
accordingly  ;  and  this  Court  will  not 
review  the  evidence  for  the  purpose  of 
passing  upon  the  correctness  of  their 
conclusion  as  to  the  weight  of  evidence. 
It  is  sufficient  that  there  is  not  a  total 
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want  of  evidence  to  support  the  verdict 
Mains  v.  State,  8  Eng.  285. 

262.  This  Court  will  not  award  a  new 
trial,  in  a  criminal  case,  notwithstand- 
ing the  statement  of  witnesses  be  con- 
tradictory, if  there  is  nevertheless 
enough  testimony  to  support  the  ver- 
dict, so  that  it  cannot  be  said  to  be 
without  evidence  in  any  essential  in- 
gredient of  the  finding,  as  held  in  Be- 
vans  v.  State,  6  Eng.  455. 

263.  Where  an  indictment  for  gaming 
was  found  during  the  March  term  of  the 
year  1839,  and  the  evidence  showed 
the  offence  to  have  been  committed 
some  time  during  the  year  previous  to 
the  1st  of  January,  1839  (the  statute 
of  limitation  being  one  year  from  the 
time  the  offence  was  committed),  and 
the  evidence  further  showed  that  the 
defendant  was  sitting  behind  a  table 
commonly  called  a  faro-table,  that  he 
was  dealing  or  drawing  cards  from  a 
box,  and  used  pieces  of  bone  for  the 
purpose  of  carrying  on  the  game,  but 
did  not  show  that  any  money  was 
played  for,  or  that  any  game  was  ac- 
tually being  carried  on  at  the  time ; 
held  that  the  Court  would  not  set  aside 
a  verdict  found  on  such  evidence. 
Stevens  v.  the  State,  3  Ark.  66. 

264.  Although  upon  a  mere  doubt, 
such  as  would  justify  a  jury  in  a  ver- 
dict of  not  guilty,  a  new  trial  will  not 
be  granted;  yet,  where  the  evidence  is 
not  sufficient  to  warrant  the  verdict,  a 
new  trial  will  be  granted  in  criminal 
cases,  although  it  may  not  <  be  such  a 
case  of  rashness  as  would  induce  a  like 
judgment  in  a  civil  case.  Bedford  v. 
the  State,  5  Humph.  552. 

265.  A  verdict,  in  all  cases,  must 
have  great  weight  with  the  Court,  and 
a  new  trial  will  not  always  be  granted, 
if  upon  the  evidence  certified  in  the 
bill  of  exceptions,  the  Court  is  not  con- 
vinced beyond  a  reasonable  doubt  of 
the  guilt  of  the  accused.  Kirby  v.  the 
State,  3  Humph.  289. 

266.  In  a  case  of  felony,  after  con- 
viction, it  was  held  in  Virginia  that 
the  Court  had  the  power  to  grant  a  new 
trial,  where  it  appeared  that  the  evi- 
dence was  not  sufficient  to  warrant  the 
conviction.   BaWs  case,  8  Leigh  726. 

267.  If  there  is  no  evidence  to  estab- 
lish the  guilt  of  the  prisoner,  the  Court 


will  order  a  new  trial,  although  the 
jury  have  found  the  prisoner  guilty. 
State  v.  Spenlove,  Riley  269. 

268.  Where  a  prisoner  is  indicted  for 
feloniously  taking  several  books,  and 
the  proof  shows  that  he  stole  only  a  part 
of  the  books  alleged  to  have  been  stolen, 
though  the  jury  find  a  general  verdict; 
held  that  although  the  punishment  be 
the  same  whether  the  prisoner  be  found 
guilty  of  stealing  a  part  only,  or  the 
whole  of  the  goods  alleged  to  have 
been  stolen,  yet  his  rights  in  other 
respects,  as  well  as  the  rights  of  others, 
may  be  affected  by  the  finding  of  a 
general  verdict,  and  that  therefore  a 
new  trial  ought  to  be  awarded  in  such 
case.    State  v.  SomertUk,  21  Maine  20. 

269.  In  capital  cases,  where  a  mo- 
tion for  a  new  trial  is  made,  on  the 
ground  that  the  evidence  does  not 
warrant  the  verdict,  it  is  not  necessa- 
ry that  the  Court  should  re-examine 
the  witnesses  or  state  anything  more 
than  the  material  facts  proved  from 
the  minutes  of  the  judge  who  held  the 
Court,  under  the  directions  and  assist- 
ance of  the  counsel  on  both  sides. 
Jones9  case,  1  Leigh  598. 

270.  A  new  trial  may  be  granted  in 
a  criminal  case  when  the  verdict  is 
without  evidence,  or  manifestly  against 
the  weight  of  evidence.  The  State  v. 
Lyon,  12  Conn.  487  ;  vide  the  State  v. 
Fisher,  2  Nott  &  McCord  261;  the 
State  v.  Bird,  1  Mo.  585. 

271.  Where  a  prisoner  had  been 
twice  tried,  and  convicted  each  time 
of  murder,  the  Court  being  of  opinion 
that  the  testimony  was  not  only  not 
sufficient  to  prove  the  guilt  of  the  ac- 
cused, but  that  it  was  hardly  sufficient 
to  raise  a  suspicion  against  the  pris- 
oner ;  held  that  the  prisoner  was  enti- 
tled to  a  new  trial.  Grayson  v.  Comr 
monwealth,  7  Oratt.  613. 

272.  The  humane  maxim  of  the  Crim- 
inal Law  being  that  all  doubts  are  to 
be  solved  in  favor  of  the  prisoner.  If 
the  jury  withheld  from  the  prisoner  the 
benefit  of  this  merciful  maxim,  it  is  the 
duty  of  the  Court  to  give  him  the  bene- 
fit of  it  by  granting  him  a  new  trial. 
The  State  v.  Hammond,  5  Strobh.  91. 

273.  Where  the  testimony  in  a  capi- 
tal case  is  not  very  clear  and  satisfac- 
tory, and  there  is  reason  to  suppose 
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that  the  jury  have  been  misled  from 
the  manner  in  which  the  Conrt  has 
charged  them  in  reference  to  the  testi- 
mony, though  the  charge  may  have 
been  legally  correct,  the  Court  will 
interfere  to  set  aside  the  verdict.  Fox- 
dale  v.  the  State,  9  Humph.  411. 

274.  New  trials  are  grantable  at  the 
instance  of  the  accused,  in  all  criminal 
cases.     Grayson1  s  case,  6  Gratt  712. 

275.  Motions  for  new  trials  are  gov- 
erned by  the  same  rules  in  criminal 
cases  as  in  civil  cases.    lb. 

276.  A  new  trial  will  be  granted 
where  the  verdict  is  against  law, 
where  the  verdict  is  contrary  to  the 
evidence,  and  where  the  verdict  is 
without  evidence  to  support  it.     lb. 

277.  Where  some  evidence  has  been 
given  which  tends  to  prove  the  fact  in 
issue,  or  the  evidence  consists  of  cir- 
cumstances and  presumptions,  a  new 
trial  will  not  be  granted  merely  be- 
cause the  Court,  if  upon  the  jury, 
would  have  given  a  different  verdict. 
To  warrant  a  new  trial  in  such  cases, 
the  evidence  should  be  plainly  insuffi- 
cient to  warrant  the  finding  of  the  ju- 
ry ;  and  this  restriction  applies  k  for- 
tiori to  an  appellate  court,    lb. 

278.  Where  the  evidence  is  contra- 
dictory, and  the  verdict  is  against  the 
weight  of  evidence,  a  new  trial  may 
be  granted  by  the  Court  which  presides 
at  the  trial ;  but  its  decision  is  not  the 
subject  of  a  writ  of  error  or  supersed- 
eas, or  examinable  by  an  appellate 
court.     lb. 

279.  Nor  can  the  inferior  court  be 
required  to  state,  in  a  bill  of  exceptions, 
either  the  evidence  or  the  facts  proved 
by  the  witness'  testimony.  It  is  enough 
to  state  that  the  evidence  was  contra- 
dictory,   lb. 

280.  Where  a  slave  has  been  found 
guilty  of  an  assault,  with  intent  to  com- 
mit a  rape,  and  a  new  trial  is  sought 
because  the  evidence  was  not  sufficient 
to  authorize  the  jury  to  have  found  the 
slave  guilty  of  the  offence  with  which 
ho  was  charged  ;  but  it  was  held  that 
as  there  was  some  evidence  of  which 
the  jury  were  the  exclusive  judges,  the 
Court  would  not  interfere  with  the  ver- 
dict and  grant  a  new  trial.  Alfred  v. 
the  State,  6  Ga.  483. 

281.  If  the  evidence  is  contradictory 


as  to  whether  or  not  the  declaration 
was  made  with  the  consciousness  that 
the  declarant  was  in  articulo  mortis, 
the  Court  will  not  disturb  the  verdict 
of  the  jury  and  grant  a  new  trial,  espe- 
cially where  it  is  satisfied  that  the  find- 
ing was  warranted  by  the  proof.  Camp- 
bell v.  the  State,  11  Ga.  353. 

282.  The  defendants  were  indicted 
for  stealing  the  corn  of  the  prosecutor, 
and  were  convicted.  The  evidence  was 
that  they  came  in  the  night  to  one  of 
his  negroes  and  inquired  of  him  if  he 
could  let  them  have  some  bacon  ;  they 
then  separated,  and  after  some  hours 
the  negro  returned  and  spoke  to  them  ; 
he  then  went  to  the  prosecutor's  corn- 
house,  unlocked  the  door,  and  brought 
out  a  basket  of  corn  to  the  defendants  ; 
the  witness,  who  had  been  watching 
them,  then  advanced  and  spoke,  upon 
which  the  defendants  ran  off,  leaving 
the  negro  still  holding  the  corn.  The 
Court  granted  a  new  trial,  as  there  was 
not  sufficient  evidence  of  asportation, 
or  that  the  taking  by  the  negro  was  by 
their  counsel,  command,  or  procure- 
ment The  State  v.  Hardy,  Dud.  R. 
236. 

283.  A  conviction  of  larceny  on  the 
oath  of  only  one  witness,  and  the  testi- 
mony shaken  by  circumstances,  set 
aside,  and  new  trial  granted.  The 
State  v.  Wood,  1  Mills'  R.  9. 

284.  New  trial  granted  a  prisoner 
convicted  of  larceny,  the  evidence,  on 
which  he  was  convicted,  being  suspi- 
cious. The  State  v.  Smart,  4  Rich. 
356. 

285.  The  plaintiff  in  error  having 
been  convicted  of  larceny,  this  Court 
awards  a  new  trial  on  the  grounds  that 
the  testimony  utterly  failed  to  identify 
the  property  charged  to  have  been  sto- 
len, or  to  establish  the  venue  as  laid 
in  the  indictment  Holeman  v.  the 
State,  8  Eng.  105. 


VII.  Objection  to  Jurors. 

286.  The  Supreme  Court  of  Georgia 
has  sanctioned  the  following  positions  : 
1.  That  the  formation  and  expression* 
of  an  opinion,  from  rumor,  is  good 
cause  for  challenge  for  favor.    2.  That 
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where  the  objection  to  a  juror  would ' 
constitute  sufficient  cause  of  challenge 
to  the  favor,  if  discovered  before  trial 
it  will  present  a  ground  for  new  trial 
if  not  discovered  until  after  verdict 
3.  The  juror  will  be  heard  in  his  own 
vindication.  Anderson  v.  the  State,  14 
Ga.  709. 

287.  Where  a  juror  says  before  trial, 
if  the  testimony  was  as  he  had  heard 
it,  the  prisoner  was  guilty,  and  would 
be  hung  ;  held  no  ground  for  a  new 
trial.  Mitchum  v.  the  State,  11  Ga. 
615. 

288.  Where  a  prisoner  demands  a 
new  trial,  on  the  ground  that  one  of 
the  jurors  was  withdrawn,  who  was 
supposed  to  be  incompetent  at  the 
time,  but  who  was  found,  after  the 
trial  had  proceeded  by  the  substitution 
of  another  juror,  to  be  perfectly  com- 
petent to  serve  ;  held  that,  where  such 
juror  was  withdrawn,  and  the  prisoner 
not  objecting,  and  a  new  juror  substi- 
tuted in  his  place,  this  was  not  good 
cause  for  a  new  trial.  Commonwealth 
v.  Stowell,  9  Mete.  572. 

289.  The  expression  of  opinion  as  to 
the  guilt  or  innocence  of  the  prisoner, 
before  being  impanelled,  is  a  good 
cause  of  challenge  to  a  juror,  but  is 
not  ground  for  setting  aside  a  verdict, 
and  granting  a  new  trial.  Common- 
wealth v.  Flanagan,  7  Watts  &  Serg. 
415. 

290.  In  case  the  insanity  of  a  juror, 
in  a  criminal  case,  is  alleged  as  a 
ground  for  a  new  trial  (it  being  a  dis- 
qualification so  easily  perceived  from 
its  nature),  it  must  be  shown  by  clear 
and  full  evidence.  The  State  v.  Scott, 
1  Hawks  24. 

291.  On  the  trial  of  a  prisoner  for 
murder,  where  a  juror,  before  the  trial, 
had  declared  that  the  prisoner  ought 
to  be  hung,  that  there  was  nothing 
that  could  save  him,  &c.,  and  a  short 
time  before  the  trial  told  the  pris- 
oner that  if  he  served  on  the  jury,  he 
(the  prisoner)  would  not  be  hung, 
and,  when  sworn  as  a  juror  on  the  trial, 
said  that  he  had  formed  no  opinion  ; 
held  that  a  verdict  against  the  prison- 
er found  by  the  jury,  of  whom  said  ju- 
lor  was  one,  should  be  set  aside,  and  a 
new  trial  granted.  Sellers  v.  the  People, 
3  Scam.  412. 


292.  It  has  always  been  held  that  if 
a  juror  prejudge  a  case,  and  it  is  un- 
known to  the  failing  party,  it  is  good 
ground  for  challenge,  and  a  new  trial 
may  be  granted  when  such  fact  can  be 
satisfactorily  made  to  appear,     lb. 

293.  At  Common  Law  the  Court  can- 
not interfere  after  the  juror  has  been 
8 worn ;  and  the  statute  of  1807,  of 
Mass.,  did  not  intend  to  make  any 
alteration  as  to  the  time  of  inquiring 
into  the  juror's  impartiality.  The  ob- 
jection to  him  must  be  made  as  well 
by  the  State  as  by  the  prisoner  before 
the  juror  is  sworn  ;  or,  at  least,  before 
the  jury  are  impanelled.  Common- 
wealth v.  Knapp,  10  Pick.  477. 

294.  It  seems  that  when  a  juror  has 
passed  upon  a  case  in  his  own  mind, 
before  trial,  without  leaving  his  mind 
open  to  conviction  on  the  evidence,  it 
is  good  ground  for  granting  a  new  trial 
after  conviction.  Commonwealth  v. 
Flanagan,  7  Watts  &  Serg.  415. 

295.  If  one  is  called  as  a  juror  in  a 
capital  case,  and  says  on  oath  that  he 
has  not  formed  nor  expressed  an  opin- 
ion respecting  the  guilt  or  innocence 
of  the  prisoner,  and  after  the  verdict  it 
was  proved  that  he  had  declared  a  few 
minutes  before,  to  another  person,  that 
he  could  not  serve  because  he  had 
made  up  his  opinion,  which  was  un- 
known to  the  prisoner  at  the  time  he  ac- 
cepted the  juror  ;  held  that  there  should 
not  be  a  new  trial,  first,  because  such 
declaration  by  the  juror  was  not  on 
oath,  and  secondly,  because  it  was 
contradicted  by  the  juror  on  oath. 
The  State  v  Scott,  1  Hawks  24. 

296.  The  loose  impressions  and  con- 
versations of  a  juror,  founded  upon 
rumor,  would  not,  if  disclosed  by  him 
or  others  to  the  Court,  have  the  effect 
to  set  him  aside  as  incompetent ;  nor, 
if  disclosed  after  verdict,  would  they 
be  grounds  for  setting  aside  the  verdict 
and  granting  a  new  trial.  Howerton 
v.  the  State,  1  Meigs  262. 

297.  The  objection  to  a  juror,  to  be 
good  for  a  new  trial,  should  be  such  as 
affects  his  moral  fitness  or  his  impar- 
tiality. Presbury  v.  the  Commonwealth, 
9  Dana  203. 

298.  Alienage,  though  cause  of  chal- 
lenge, is  not  a  ground  for  a  new  trial, 
though  it  was  unknown  to  the  party 
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moving  for  it  and  his   counsel  until 
after  the  verdict  was  rendered.    lb. 

299.  The  incompetency  of  a  juror 
is  no  ground  for  a  new  trial  when  such 
incompetency  was  known  to  the  party 
before  the  juror  was  sworn  in  chief,  and 
no  objection  was  then  made.  Lisle  v. 
the  Slate,  6  Mo.  426. 

300.  Where,  in  a  criminal  trial,  one 
of  the  jurors  has  made  a  bet  on  the 
result,  and  there  is  no  other  proof  of 
the  defendant's  ignorance  of  the  bet 
being  made  than  that  the  juror  himself 
swears  that  he  believed  that  the  de- 
fendant did  not  know  it ;  held  that  the 
juror's  incompetency  in  such  case  was 
no  ground  for  a  new  trial.  Booby  v. 
the  State,  4  Yerg.  111. 

301.  A  motion  for  a  new  trial,  on  an 
indictment  for  sending  a  challenge,  on 
the  ground  that  one  of  the  jurymen  had 
made  up  an  opinion  of  the  defendant's 
guilt  before  the  trial,  and  admitted  it 
afterwards  in  a  conversation  with  some 
other  persons,  was  overruled  ;  and  it 
was  held,  on  a  writ  of  error,  that  the 
motion  for  a  new  trial  was  properly 
overruled.    Brown  v.  t/ie  Commonwealth, 

,  2  Virg.  Cas.  516. 

302.  On  a  trial  for  treason,  a  new 
trial  was  granted  where  it  appeared 
that  one  of  the  jurors  had  made  decla- 
rations, as  well  in  relation  to  the  pris- 
oner personally,  as  to  the  general 
question  of  the  insurrection,  which 
manifested  a  bias  or  predetermination 
that  ought  never  to  be  felt  by  a  juror. 
United  States  v.  Fries,  3  Dallas  515. 

303.  In  a  criminal  case,  where  it 
appeared  that  a  short  time  before  the 
Court  sat,  one  of  the  jurors  said  that 
the  prisoner  was  doomed  for  the  peni- 
tentiary ;  that  he  would  go  to  the  peni- 
tentiary if  he  ever  attempted  to  commit 
a  rape  ;  held  not  to  be  sufficient  cause 
to  grant  a  writ  of  error.  Kennedy  v. 
Commonwealth,  2  Virg.  Gas.  510. 

304.  Where  a  juror,  on  a  trial  for 
rape,  in  the  presence  of  the  sheriff,  at 
a  time  when  he  was  separated  from  the 
other  members  of  the  jury,  directed  a 
neighbor,  who  was  passing  on  a  horse 
at  some  distance,  to  inform  his  family 
of  the  cause  of  his  not  coming  home  ; 
this  was  decided  not  to  be  sufficient  to 
set  aside  the  verdict,     lb. 

305.  Where,  on  a  capital  trial,  spec- 


tators in  the  court-room  were  sum- 
moned as  jurors,  and  at  the  prisoner's 
request  were  sworn  as  jurors  in  his 
case,  after  the  usual  examination  on 
their  voir  dire.  After  the  trial  and 
conviction  of  the  prisoner,  certain  ob- 
jections to  the  jurors  taken  from  among 
the  bystanders,  were  raised,  which  had 
not  been  discovered  before.  A  new 
trial  being  sought  on  this  ground,  it 
was  held  that  the  Court  could  not  in- 
terfere and  set  aside  the  verdict,  be- 
cause it  appeared '  that  the  objections 
were  not  at  variance  with  the  state- 
ments made  by  the  jurors  themselves 
on  their  examination  on  their  voir  dire. 
Jones1  case,  1  Leigh  598. 

306.  On  an  indictment  for  murder, 
where  the  prisoner,  after  conviction  of 
murder  in  the  second  degree,  moved 
for  a  new  trial  on  the  ground  that  one 
of  the  jurors,  before  the  trial,  had  made 
some  unfavorable  remarks  about  the 
accused,  in  the  hearing  of  another  per- 
son, to  the  effect  that  he  ought  to  be 
hung  ;  the  Court  held  that,  as  the  de- 
claration oh  the  part  of  the  juror  did 
not  appear  to  have  been  a  fixed  opin- 
ion, as  also  the  verdict  showed,  the 
prisoner  was  not  entitled  to  a  new 
trial.  Smith  v.  the  Commonwealth,  2 
Virg.  Cas.  6. 

307.  Where  a  declaration,  on  the  part 
of  one  of  the  jurors  on  a  capital  case, 
was  made  before  he  was  impanelled, 
and  was  hypothetical  to  the  effect  that 
if  the  prisoner  killed  the  man  he  ought 
to  be  hung  ;  such  declaration  was  held 
not  to  be  an  opinion  of  the  prisoner's 
guilt,  and,  therefore,  no  cause  for  a 
new  trial.  Commonwealth  v.  Hughes, 
5  Rand.  655. 

308.  Where  the  prisoner  has  reason 
to  believe,  from  the  declarations  made 
by  one  of  the  jurors  before  trial,  that 
the  juror  has  been  prejudiced  against 
him  ;  this  will  not  warrant  the  Court  to 
set  aside  the  verdict  Poore  v.  the 
Commonwealth,  2  Virg.  Cas.  474. 

309.  And  if  the  juror  had  made  declar- 
ations before  the  trial,  so  as  to  lead  the 
prisoner  to  believe  that  the  juror  was 
in  his  favor,  and  for  which  reason  the 
accused  did  not  exercise  his  right  of 
challenge  for  cause,  which  he  would 
have  done  had  the  deceptive  conduct 
of  the  juror  not  misled  him  ;  this  was 
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held  not  to  be  sufficient  cause  to  grant 
a  writ  of  error,     lb. 

310.  Where,  after  a  conviction  for  mur- 
der, one  of  the  jurors  is  alleged  to  have 
said  that  he  did  not  agree  to  find  the 
prisoner  guilty  of  murder,  but'  only  of 
manslaughter,  and  through  mistake  of 
his  duty  he  believed  he  must  assent  to 
the  major  part  of  the  jury;  held  that 
the  allegation,  if  proved,  could  not 
avail  the  prisoner,  towards  setting  the 
verdict  aside.  Commonwealth  v.  Drew, 
4  Mass.  391. 

311.  That  which  is  a  cause  of  chal- 
lenge to  a  juror,  shall  not  be  made  the 
cause  of  a  new  trial.  State  v.  Fisher, 
2Nott&McCord261. 

312.  On  a  trial  for  perjury,  where  one 
of  the  jurors  who  tried  the  case  was 
drawn  more  than  twenty  days  before 
the  term,  when  the  venire  was  made  re- 
turnable ;  held  that  this  would  have 
been  a  sufficient  exception  to  warrant 
a  new  trial,  if  it  had  been  taken  before 
the  trial.  State  v.  Hascall,  6  N.  Hamp. 
352. 

313.  On  a  trial  for  murder,  where  one 
of  the  jurors  was  an  alien,  and  that  fact 
known  to  the  prisoner,  who  could  have 
challenged  the  juror  for  that  reason, 
but  did  not ;  held  that  no  new  trial 
could  be  granted  on  a  ground  which 
was  good  cause  for  challenge  before 
trial.     State,  v.  Quarrel,  2  Bay  150. 

314.  Where  a  prisoner  has  had  an  op- 
portunity of  challenging  one  of  the  ju- 
rors on  his  trial,  on  the  ground  that  such 
juror  was  a  member  of  the  grand  jurors 
who  presented  the  indictment,  but  omit- 
ted to  do  so  ;  held  that  the  accused 
could  not  take  advantage  of  it,  on  a 
motion  for  a  new  trial.  State  v.  ODris- 
eoU,  2  Bay  153. 

315.  On  an  indictment  for  murder, 
it  appeared  that  one  of  the  jurors,  who 
was  sworn  on  his  voir  dire,  and  found 
qualified,  afterwards  told  the  clerk  that 
he  was  not  21  years  old,  and  therefore 
the  Court  ordered  the  juror  to  stand 
aside  ;  held  that  the  Court  did  not  err 
in  so  doing,  and  that  the  prisoner  was 
not  entitled  to  a  new  trial  on  this 
ground.  Hints  v.  State,  8  Humph. 
59T. 

316.  In  a  criminal  case,  whenever 
the  objection  to  a  juror  would  be  good 
cause  of  challenge  for  favor  if  discov- 


ered in  time,  it  will  be  ground  for  a 
new,  trial,  if  not  found  out  till  after  ver- 
dict.    Monroe  v.  State,  5  6a.  85. 

317.  The  Court  in  such  case  will  not 
receive  an  affidavit  of  the  fact  from  the 
jury  themselves  ;  though  they  will  be 
heard  in  their  own  vindication,     lb. 

318.  On  the  trial  of  an  indictment  for 
murder,  one  of  the  jurors  stated,  when 
examined  on  his  voir  dire,  that  he  had 
not  formed  dr  expressed  an  opinion  as 
to  the  prisoner's  guilt  or  innocence.  On 
a  motion  for  a  new  trial,  it  then  ap- 
peared by  affidavit,  that  some  months 
before  the  session  of  the  court  at  which 
the  case  was  tried,  the  juror  told  the 
person  making  the  affidavit,  that  from 
the  best  information  he  could  get,  he 
was  of  opinion  that  the  defendants 
ought  all  to  be  hung  for  the  offence 
with  which  they  were  charged  ;  held 
to  be  cause  for  a  new  trial.  Troxdale  v. 
State,  9  Humph.  411. 

319.  On  a  criminal  prosecution  for 
gaming,  where  it  appeared  that  one  of 
the  jurors  who  tried  the  case  was  an 
alien,  and  on  motion  for  a  new  trial  on 
this  ground,  the  affidavit  of  the  juror 
to  that  effect  was  read  to  the  Court,  but 
there  was  no  affidavit  of  the  defendant 
that  he  was  ignorant  of  the  fact  when 
the  juror  was  sworn  ;  held  that  the  de- 
fendant was  not  entitled  to  a  new  trial, 
for  the  reason,  that  if  he  knew  of  the 
juror's  want  of  qualification  at  the  time 
he  was  sworn,  he  waived  all  objection 
by  failing  to  challenge  him  at  that  time, 
and  if  he  did  not  know  it,  then  he  should 
have  made  an  affidavit  of  that  fact 
Seal-  v.  State,  13  Smed.  &  Marsh.  286. 

320.  On  the  trial  of  an  indictment  for 
the  killing  of  one  S.,  where  it  appeared 
by  the  affidavits  of  several  persons, 
that  one  of  the  jurors  who  tried  the 
case,  before  he  was  impanelled,  de- 
clared that  if  he  were  on  the  jury  he 
would  hang  the  prisoner,  &c,  and  it 
further  appeared,  that  this  opinion  was 
expressed  with  reference  to  the  incul- 
pating testimony  to  be  adduced  on  the 
part  of  the  prosecution,  and  not  a  hy- 
pothetical opinion  ;  held  that  a  new 
trial  must  be  granted,  on  account  of  the 
juror's  incompetency.  Bishop  v.  Stale, 
9  Ga.  121. 

321.  When  the  qualification  of  the 
veniremen  is  brought  in  question,  the 
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objection  comes  too  late,  when  taken 
for  the  first  time  after  the  jury  is  sworn 
to  try  the  issue.  Thompson's  case,  8 
Gratt.  637. 

322.  Where  a  juror  on  the  trial  of  an 
indictment  for  arson,  before  the  jury 
were  impanelled,  expressed  an  opinion 
unfavorable  to  the  accused,  but,  being 
afterwards  examined  on  oath,  affirm- 
ed his  perfect  impartiality ;  it  was 
held  that  there  was  no  ground  for  set- 
ting the  verdict  aside.  Curran's  case,  7 
Gratt.  619. 

323.  In  case  a  juror  becomes  unable 
to  go  on  with  the  trial,  the  Court,  on 
ascertaining  the  fact,  will  either  sus- 
pend the  trial,  or  discharge  him  alto- 
gether, and  impanel  another  in  his 
place,  and  commence  the  trial  again ; 
but  to  establish  the  rule  that  because 
some  one  of  the  jurors  did  not  hear  and 
comprehend  everything  which  was  said 
to  them,  the  verdict  shall  be  set  aside, 
would  endanger  altogether  too  many 
verdicts,  and  would  introduce  an  in- 
quiry which  would  be  embarrassing  in 
its  consequences.  Baxter  v.  People, 
3  Gilman's  Rep.  368. 

324.  Whenever  the  juror  evinces  a 
predetermination  to  condemn,  an  adju- 
dication before  trial  or  verdict,  without 
regard  to  the  evidence,  it  is  a  mistrial 
per  se  ;  and  the  fact,  when  disclosed, 
should  entitle  the  party  to  a  rehearing. 
Monroe  v.  State,  5  Ga.  85. 

325.  Where  a  party,  after  a  verdict, 
proves  that  one  of  the  jurors  had  said 
before  the  trial  that  his  mind  was  made 
up  against  him,  and  the  party  also 
makes  affidavit  that  he  knew  nothing 
of  the  fact  before  the  trial,  this  is  a 
cause  for  a  new  trial.    lb. 

326.  A  motion  was  made  for  a  new 
trial,  on  the  ground  that  one  of  the 
jurymen  had  made  up  an  opinion  of  the 
guilt  of  the  defendant  before  the  trial, 
and  admitted  it  afterwards  in  a  con- 
versation with  some  young  gentlemen 
who  were  questioning  him  as  to  the 
propriety  of  the  verdict.  The  motion 
was  overruled,  for  the  reason  that  the 
conversation  was  not  of  a  serious  char- 
acter, and  was  had  in  consequence  of 
the  verdict  being  questioned  rather  im- 
properly, and  was  therefore  entitled  to 
little  weight     lb. 

327.  Where  a  prisoner  was  convicted 


of  murder,  and  after  conviction  he  dis- 
covered, and  had  proof  to  show,  that 
two  of  the  jurors,  who  at  the  trial  had 
declared  that  they  had  neither  formed, 
nor  expressed  an  opinion  as  to  the  pris- 
oner's guilt  or  innocence,  had  actually 
said  before  the  trial,  that  the  prisoner 
was  guilty  and  ought  to  be  hung,  and 
it  appearing  that  such  declarations 
were  made  without  the  prisoner's  knowl- 
edge, before  the  trial.  Upon  these 
facts  the  prisoner  moved  the  General 
Court  of  Virginia  for  a  new  trial ;  but 
that  Court  held,  the  proof  of  such  declar- 
ations conflicting  with  the  oaths  of  the 
jurors  on  the  trial,  it  was  for  the  Court 
before  whom  the  prisoner  was  tried 
to  consider  the  evidence,  and  decide 
whether,  under  all  the  circumstances, 
the  prisoner  was  entitled  to  a  new  trial. 
Heath's  case,  1  Rob.  735. 

328.  A  new  trial  will  be  granted  in 
a  criminal  case,  where  it  appears  that 
one  of  the  jurors,  after  he  was  sum- 
moned, and  before  trial,  declared  that 
if  he  served  on  the  jury,  he  would  have 
to  find  the  prisoner  guilty.  Cody  v. 
State,  3  Howard's  Miss.  R.  27. 

329.  Where  two  of  the  traverse  jury 
constituted  a  part  also  of  the  grand 
jury  by  whom  the  bill  of  indictment 
was  found  ;  it  was  held  to  be  an  error 
for  which  the  defendant  was  entitled 
to  a  new  trial.  Commonwealth  v.  Hussey, 
13  Mass.  221. 

330.  A  juror  having  declared  before 
the  trial  that  he  never  would  give  a 
verdict  against  the  party  who  after- 
wards obtained  the  verdict,  is  good 
ground  for  a  new  trial,  if  the  objection 
was  not  known  to  the  other  party  at 
the  time  of  the  trial.  2  Chapan  45. 
Monroe  v.  State,  5  Ga.  85. 

331.  A  juror  on  a  trial  for  arson, 
swears  upon  his  voir  dire  that  he  has 
not  formed  an  opinion  as  to  the  prison- 
er's guilt  or  innocence,  and  is  challeng- 
ed peremptorily  by  the  prisoner,  where- 
upon he  remarks,  "  It  was  well  I  was 
rejected,  for  if  I  were  on  the  jury  I 
would  send  her  the  other  side  Boston." 
Afterwards  the  prisoner  elects  this  per- 
son as  a  juror,  not  then  being  informed 
of  his  remark  ;  held  no  ground  for  a 
new  trial.  Commonwealth  v.  Hailstock, 
2  Gratt.  564. 

332.  Where  an  objection  to  a  juror 
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is  known  to  the  defendant  before  trial, 
and  he  neglects  to  challenge  him,  he 
cannot  afterwards  assign  it  as  a  cause 
for  a  new  trial.  Given*  v.  the  State,  6 
Texas  344. 

333.  If  a  juror,  when  interrogated, 
say 8  he  has  formed  no  opinion  respect- 
ing the  guilt  or  innocence  of  the  accus- 
ed, and  after  verdict  it  appears  that 
before  the  trial  he  had  said,  if  he  (the 
prisoner)  is  not  hung,  there  is  no  use 
of  laws  ;  a  new  trial  should  be  grant- 
ed.    Busick  v.  State,  19  Ohio  198. 


VIII.  Motions  fob  New  Trials — Affi- 
davits ok,  Admissible. 

334.  Where  a  motion  for  a  new 
trial  was  submitted,  and  sustained  by 
affidavits,  on  the  ground  that  one  of 
the  jury  who  had  tried  the  case,  and 
returned  a  verdict  against  the  prison- 
er, had,  before  the  trial,  declared  that 
the  community  ought  to  have  taken  up 
and  hung  him  without  a  trial,  and  that 
if  the  said  juror  was  on  a  jury  to  try  him, 
he  would  sit  there  and  perish  to  death, 
or  hang  him  ;  and  that  this  information 
had  not  come  to  the  knowledge  of  the 
prisoner  until  after  the  trial  ;  held  that 
before  such  motion  could  be  sustained, 
it  ought  to  appear  by  the  affidavit  of 
the  prisoner's  counsel,  that  he,  too,  had 
no  knowledge,  before  verdict,  of  the 
declarations  made  by  the  juror  :  this 
motion  was  refused.  Anderson  v.  State, 
14  Ga.  709. 

335.  In  a  criminal  case,  where  the 
exceptions  and  the  motion  for  a  new 
trial  are  to  be  considered  and  decided 
by  the  same  Court,  there  seems  to  be 
no  good  reason  why  both  should  not  be 
heard  together,  or  the  one  or  the  other 
considered  first,  according  to  the  cir- 
cumstances of  the  case.  Commonwealth 
v.  Peck,  1  Met.  428. 

336.  On  the  trial  of  an  indictment,  a 
motion  for  a  new  trial,  or  in  arrest  of 
judgment,  will  not  be  sustained  on  the' 
ground  that  the  Court  ordered  one  of 
the  venire,  who  on  his  voir  dire  stated 
that  he  had  formed  an  opinion  from 
having  conversed  with  the  defendant, 
but  that  he  felt  himself  then  in  a  state 
of  mind  to  do  justice  between  the  par- 


ties, to  stand  aside.     Stoner  v.  State,  4 
Mo.  368. 

337.  Where  a  conviction  is  manifest- 
ly right  on  the  facts  and  the  law  ap- 
plicable thereto,  it  would  be  a  perver- 
sion of  justice  to  allow  a  defendant  to 
avoid  sentence  by  interposing  a  mere 
matter  of  form  of  which  he  might  have 
availed  himself  at  the  proper  time. 
Com.  v.  Churchill,  2  Met.  118. 

338.  And  a  motion  for  a  new  trial  in 
such  case,  founded  upon  the  fact  that 
the  defendant  had  a  good  defence,  but 
that  he,  at  the  time  of  the  trial,  had 
omitted  to  produce  the  papers  neces- 
sary to  such  defence,  could  not  be  en- 
tertained,    lb. 

339.  On  an  indictment  for  receiving 
stolen  goods,  after  the  prisoner  had 
been  convicted  (he  having  been  pre- 
viously bailed  before  trial),  as  soon  as 
he  heard  the  verdict  he  slipped  out  of 
the  courtroom  and  hid  himself ;  held 
that  the  Court  would  not  hear  a  motion 
for  a  new  trial,  unless  the  defendant 
himself  was  present  and  in  charge  of 
the  sheriff.     State  v.  Rippon,  2  Bay  99. 

340.  It  is  held  too  late  to  make  a 
motion  for  a  new  trial  subsequent  to  a 
motion  made  in  arrest  of  judgment,  be- 
cause the  latter  assumes  that  the  ver- 
dict is  correct.  Mc Comas  v.  State,  11 
Mo.  116. 

341.  After  a  conviction  on  an  indict- 
ment for  murder,  where  the  Court  be- 
comes vacant  by  death,  pending  a  mo- 
tion for  a  new  trial,  and  new  judges 
are  commissioned  to  fill  the  vacancies  ; 
held  that  the  new  Court  would  not  pass 
sentence  on  the  prisoners  on  the  ver- 
dict, but  that  it  would  allow  those  of 
the  prisoners  who  desired  it  a  new 
trial  ;  and  the  Court  refused  to  listen 
to  any  evidence  showing  what  opinion 
the  former  Court  had  entertained  in  re- 
gard to  the  motion  for  a  new  trial. 
United  States  v.  Harding,  Wallace,  Jr. 
127. 

342.  To  give  the  Supreme  Court  ju- 
risdiction of  a  cause  on  writ  of  error, 
the  basis  of  the  error  being  the  decision 
of  the  Court  upon  a  motion  for  a  new 
trial,  it  must  appear  affirmatively  upon 
the  record  that  the  motion  was  based 
and  decided  upon  some  legal  point  con- 
tained in  the  motion  for  a  new  trial : 
and  if  the  defendants  had  been  entitled 
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by  law  to  a  new  trial,  and  upon  their 
application  the  Court  had  refused  it ; 
then,  upon  the  matter  coming  before 
the  Court,  the  error  of  the  Court  below 
could  have  been  corrected.  Cook  v. 
United  Stales,  1  Iowa  56. 

343.  A  motion  for  a  new  trial  based 
upon  facts,  is  a  motion  addressed  to 
the  sound  discretion  of  the  Court ;  and 
if  the  Court,  in  the  exercise  of  its  sound 
discretion,  think  that  the  verdict  of  the 
jury  is  contrary  to  law,  the  Court  will 
interfere  and  grant  a  new  trial.     lb. 

344.  It  seems  that  the  Court  will 
hear  the  affidavits  of  jurors  in  support 
of  their  verdict,  but  will  not  receive 
such  affidavits  for  the  purpose  of  im- 
peaching the  verdict.    Cannon  v.  State, 

•     3  Texas  31. 

345.  While  the  jury  will  be  heard 
in  their  own  vindication,  their  affidavits 
will  not  be  received  to  impeach  their 
own  verdict.  Bishop  v.  State,  9  Ga. 
121. 

346.  The  unsupported  affidavit  of  a 
prisoner,  that  the  evidence  of  a  mate- 
rial witness  was  false,  that  he  was  sur- 
prised thereby,  and  that  he  felt  certain 
he  could  prove  it  false  upon  another 
trial,  was  held  insufficient  to  obtain  a 
new  trial.  Riley  v.  State.  9  Humph. 
646. 

34?.  The  law  seems  settled  that  ju- 
rors will  not  be  heard  in  impeachment 
of  their  verdict ;  and  where  a  juror  of- 
fers an  affidavit  to  show  what  was  his 
view  of  the  testimony,  it  was  held  in- 
admissible'on  a  motion  for  a  new  trial. 
Ward  v.  State,  8  Blackf.  101. 

348.  On  a  motion  for  a  new  trial  in 
a  criminal  case,  the  affidavits  of  jurors 
to  show  that  the  jury  misunderstood 
the  instructions  of  the  Court,  are  ad- 
missible ;  and  where  the  Court  is  satis- 
fied that  there  was  a  misapprehension 
of  the  instructions  of  the  Court,  a  new 
trial  will  be  granted.  Packard  v.  U. 
States,  1  Iowa  225. 
^  349.  On  a  motion  for  a  new  trial,  on 
the  ground  of  the  improper  conduct  of 
the  jury,  it  is  held  that  the  affidavits  of 
the  jurors  are  not  admissible  to  prove 
such  improper  conduct.  The  People'v. 
Carnal,  1  Parker's  Crim.  Rep.  256. 

350.  Upon  an  indictment  for  negro- 
stealing,  where  after  conviction  it  ap- 
peared by  the  affidavit  of  a  third  per- 


son, that  the  prosecutor  told  him  that 
there  was  a  bill  of  sale  to  the  prisoner 
for  the  negro  he  was  charged  with 
stealing,  that  the  bill  of  sale  was  mail- 
ed and  directed  to  affiant  with  the  view 
of  getting  him,  affiant,  to  establish  the 
verity  of  it,  and  that  he  further  inquir- 
ed of  affiant  whether  he  had  received 
it,  to  which  he  answered  he  had  not ; 
this  was  not  held  to  be  good  ground 
for  a  new  trial,  because  the  affidavit 
did  not  state  that  this  fact  was  not 
known  to  the  prisoner  before  trial. 
Friar  v.  the  State,  3  Howard  Miss.  422. 

351.  Motions  for  new  trials  are  to  be 
received  with  caution,  and  for  the 
reason  assigned,  because"  there  are  few 
cases  tried,  especially  those  involving 
life,  in  which  something  new  may  not  be 
hunted  up,  and  because  it  leads  very 
much  to  perjury  to  admit  new  evidence 
after  the  party  who  has  lost  the  ver- 
dict has  had  an  opportunity  of  discov- 
ering his  adversary's  strength  and  his 
own  weakness.  Monroe  v.  State,  5 
Ga.  85. 

352.  The  testimony  of  a  juror  will 
not  be  received  to  defeat  his  own  ver- 
dict ;  thus,  in  a  criminal  case,  the  affi- 
davit of  a  juror,  which  was  made  after 
verdict,  that  he  had  formed  and  ex- 
pressed an  opinion  before  the  trial,  will 
not  be  heard  on  a  motion  for  a  new 
trial.     The  People  v.  Baker,  1  Cal.  403. 

353.  tjpon  a  conviction  on  an  indict- 
ment for  nuisance,  a  motion  for  a  new 
trial  was  not  sustained  on  the  affidavits 
alone  of  the  jurors  who  tried  the  case. 
State  v.  Doon,  R.  M.  Charlton  1 ;  vide 
Stone  v.  State,  4  Humph.  27. 

354.  But,  in  Tennessee,  it  was  held 
that  the  affidavits  of  jurors  were  legal- 
ly receivable,  to  exhibit  to  the  Court 
matter  for  setting  aside  the  verdict. 
Crawford  v.  the  State,  2  Yerger  60;  vide 
Booby  v.  State,  4  Yerger  111. 

355.  On  a  motion  for  a  new  trial 
upon  a  conviction  for  stealing  ;  held 
that  the  affidavits  of  jurors,  stating 
that  they  had  misunderstood  the  charge 
of  the  Court,  could  not  be  received  and 
heard  on  the  motion.  Norris  v.  the 
State,  3  Humph.  333. 

356.  Where,  on  the  trial  of  a  crimi- 
nal, one  of  the  jurors  who  tried  the  case 
files  his  affidavit,  in  which  he  states 
that  he  believed  the  prisoner  was  not 
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guilty  ;  that  he  was  induced  by  some 
of  the  jurors  to  believe  that  there  were 
fatal  defects  in  some  part  of  the  pro- 
ceedings that  would  prevent  the  pris- 
oner from  being  sent  to  the  penitenti- 
ary ;  that  they  would  find  a  verdict  of 
guilty  and  recommend  him  to  the  mer- 
cy of  the  Court,  and  that  that  recom- 
mendation, being  sent  to  the  Governor, 
would  procure  his  pardon  ;  held  to  be 
sufficient  cause  to  set  the  verdict  aside. 
Cochran  v.  State,  7  Humph.  544. 

357.  Where  there  is  evidence  that 
one  of  the  jurors  made  statements  be- 
fore the  trial,  shewing  that  he  was  pre- 
judiced against  the  prisoner  ;  held  that 
the  affidavit  of  the  juror  is  admissible 
in  exculpation  of  himself  and  to  sustain 
the  verdict.  State  v.  Ayer,  3  Foster 
321. 

358.  The  statements  of  a  minor  as  to 
what  took  place  after  the  jury  had  re- 
tired, if  offered  to  impeach  the  verdict, 
are  incompetent ;  but  for  the  purpose 
of  rebutting  a  charge  made  against 
him,  his  affidavit  may  be  read.     lb. 

359.  An  affidavit,  stating  the  declar- 
ations of  jurors  after  verdict,  is  not  a 
ground  for  new  trial.  Anderson  v. 
State,  5  Ark.  445. 

360.  The  affidavits  of  jurors  are  n«t 
admissible  on  the  motion  for  a  new 
trial  to  impeach  the  verdict.  State  v. 
Doon,  Charlton's  R.  1. 

361.  On  an  indictment  for  forgery, 
where  it  was  shown  by  the  affidavit  of 
a  third  person,  after  the  prisoner  had 
been  convicted,  that  the  foreman  of  the 
jury  on  the  morning  of  the  day  of  trial, 
had  had  a  conversation  with  such  third 
person  about  the  prisoner,  in  which  he 
declared  that  he  had  come  from  home 
to  hang  every  damned  counterfeiting 
rascal,  and  that  he  was  determined  to 
hang  the  defendant  at  all  events,  or 
words  to  that  effect ;  held  that  the  ac- 
cused was  entitled  to  a  new  trial  un- 
der such  circumstances.  State  v.  Hop- 
kins, 1  Bay  373. 

362.  But  such  affidavits,  calling  in 
question  the  verdict  of  a  jury,  can  only 
be  received  after  carefully  weighing 
the  credibility  of  the  affiant.  State  v. 
Duestoe,  1  Bay  377. 


NOLLE  PROSEQUI. 

1.  By  the  326th  section  of  the  14th 
division  of  the  Penal  Code  of  Georgia, 
it  is  enacted  that  no  nolle  prosequi 
shall  be  entered  on  any  bill  of  indicts 
ment  after  the  case  has  been  submitted 
to  the  jury,  except  by  the  consent  of 
the  defendant.  Under  this  act,  a  case 
is  held  to  be  submitted  to  the  jury 
when  the  prisoner  is  arraigned,  and  has 
put  in  his  plea  of  not  guilty,  and  the 
jury  are  sworn  and  impanelled.  New- 
som  v.  State,  2  Kelly  60;  vide  Com.  v. 
Goodenough,  Thach.  Crim.  Cas.  132. 

2.  Before  a  jury  is  impanelled  in 
criminal  cases,  a  nolle  prosequi  may 
be  entered  at  the  pleasure  of  the  pros-  * 
ecuting  officer;  but,  when  a  jury  is  im- 
panelled for  the  trial  of  an  indictment, 
in  this  stage  of  the  proceedings  a  nolle 
prosequi  cannot  be  entered  without  the 
consent  of  the  defendant ;  and  if  it  be 
entered  without  the  defendant's  con- 
sent, the  effect  of  it  is  the  acquittal  of 
the  prisoner  and  a  bar  to  a  subsequent 
prosecution  for  the  same  offence.  Rey- 
nolds v.  State*,  3  Kelly  53. 

3.  After  conviction  the  Governor  may 
pardon  ;  but  before  conviction,  the  at- 
torney-general and  the  Court  are  the 
only  power  that  can  discharge  without 
acquittal,  and  this  by  nolle  prosequi. 
State  v.  Fleming,  7  Humph.  152. 

4.  Where  there  is  but  one  count  in 
an  indictment,  and  that  for  a  felonious 
assault,  a  nolle  prosequi  entered  as  to 
the  felony,  discharges  the  defendant 
altogether  from  the  accusation.  Brit- 
tain  v.  State,  7  Humph.  159. 

5.  Where  a  defendant  was  complained 
of  before  a  justice  of  the  peace  for  sell- 
ing spirituous  liquor  without  license, 
in  the  open  air,  &c,  against  the  provis- 
ions of  the  Revised  Statutes,  c.  143,  § 
5,  and  six  counts  were  laid  in  the  com- 
plaint, upon  all  of  which  the  justice 
found  the  defendant  guilty;  on  an  ap- 
peal to  the  Court  of  Common  Pleas,  the 
jury  found  the  defendant  guilty  of  the 
charge  contained  in  one  of  the  counts, 
and  declared  that  they  had  not  agreed 
as  to  the  other  five  counts;  the  attor- 
ney for  the  prosecution  then  entered  a 
nolle  prosequi  as  to  the  counts  on 
which  the  jury  did  not  find  ;  held  that 
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the  nolle  prosequi  was  properly  entered.' 
Com.  v.  Stedman,  12  Mete.  444. 

6.  A  nolle  prosequi  is  not  considered 
a  sufficient  bar  to  a  future  indictment 
for  the  same  offence.  Com.  v.  Wheelert 
2  Mass.  112. 

7.  A  nolle  prosequi  does  not  amount 
to  an  acquittal  or  bar,  even  when  it 
goes  to  the  whole  indictment,     lb. 

8.  Where  the  defendant  is  charged 
with  the  crime  of  receiving,  knowingly, 
stolen  goods  ;  and  in  the  same  indict- 
ment it  is  alleged  that  he  had  before 
been  convicted  of  the  like  offence;  held, 
that  if  the  jury  bring  in  a  general  ver- 
ctfet  on  such  indictment,  that  a  nolle 
prosequi  as  to  the  aggravation  laid  to 
the  offence  charged  by  the  allegation 
that  there  had  been  a  former  conviction 
for  the  like  offence,  was  proper,  and 
might  be  entered  in  relation  to  the  cir- 
cumstance of  aggravation,  after  con- 
viction.    Com.  v.  Briggs,  7  Pick.  177 

9.  In  a  capital  felony,  the  attorney 
for  the  prosecution  has  the  right  to 
enter  a  nolle  prosequi  before  the  jury 
are  sworn  and  charged  with  the  case. 
State  v.  McKee,  1  Bailey  651. 

10.  And  where,  in  such  a  case,  the 
attorney  for  the  prosecution  does  enter 
a  nolle  prosequi  after  the  case  has  been 
given  in  charge  of  the  jury,  and  the 
jury  are  discharged  without  any  lawful 
cause,  whereupon  the  defendant  might 
be  remanded  for  a  second  trial ;  it  was 
held  that  the  entering  of  the  nolle  pros- 
equi was  equivalent  to  an  acquittal. 
lb, 

11.  The  General  Court  of  Virginia 
held  that  the  District  Court  attorney 
had  no  right  to  enter  a  nolle  prosequi 
in  any  case  without  the  Court  consent 
first     Anonymous,  1  Virg.  Cas.  139. 

12.  The  attorney  for  the  prosecution 
has  no  right,  at  the  trial,  to  enter  a 
nolle  prosequi  against  the  wish  of  the 
defendant.  State  v.  /.  L.  S.,  1  Tyler 
.178. 

13.  The  11th  section  of  the  8th  chap- 
ter of  the  Penal  Code  of  Alabama, 
which  authorizes  the  entry  of  a  nolle 
prosequi  where  the  accused  will  not 
assent  to  the  amendment  of  the  indict- 
ment, and  the  variance  between  the 
allegations  and  the  proof  adduced  is 
such  as  will  authorize  his  acquittal, 
cannot  be  extended  by  construction  so 

38 


as  to  permit  a  nolle  prosequi  to  be  en- 
tered, and  a  new  indictment,  with  alle- 
gations materially  dissimilar,  to  be 
preferred  ;  such  second  indictment  will 
not  come  within  the  saving  of  the  sec- 
tion in  respect  to  the  Statute  of  Limi- 
tations.    State  v.  Dunham,  9  Ala.  76. 

14.  Where  an  indictment  contained 
two  counts,  upon  both  of  which  the  de- 
fendant was  found  guilty;  it  was  held 
that  the  prosecuting  .attorney  could 
properly  enter  a  nolle  prosequi  as  to 
the  second  count.  State  v.  Bruce,  11 
Shepley  71. 

15.  The  right  of  the  government  at- 
torney to  enter  a  nolle  prosequi,  is  sus- 
pended when  trial  commences  to  the 
jury;  after  that  the  power  is  to  be  ex- 
ercised only  by  permission  of  the  Court. 
State  v.  Roe,  12  Vt.  93. 

16.  The  defendant,  having  been  in- 
dicted for  setting  fire  to  the  barn  of  N. 
&  G.,  and  upon  the  trial  it  appearing 
to  the  Court  that  the  allegation  of  own- 
ership was  not  proved  as  laid  in  the  in- 
dictment, which  was  held  to  be  a  ma- 
terial allegation  ;  the  attorney  for  the 
Commonwealth  then  moved  to  enter  a 
nolle  prosequi ;  but  the  Court  held  that 
the  defendant  was  entitled  to  a  ver- 
dict of  acquittal,  and  that  the  attorney- 
general  could  not  enter  a  nolle  prose- 
qui.    Com.  v.  Wade,  17  Pick.  395. 

17.  There  are  three  periods  of  the 
prosecution  in  which  a  nolle  prosequi 
may  be  entered — before  a  jury  is  im- 
panelled, while  the  case  is  before  the 
jury,  and  after  verdict.  Com.  v.  Tuck, 
20  Pick.  356. 

18.  If  the  attorney-general  may  enter 
a  nolle  prosequi  as  to  the  whole  of  an 
indictment,  or  of  a  count,  so  he  may 
do  it  as  to  any  distinct  and  substantive 
part  of  it.     lb. 

19.  The  Court  have  no  power  to  or- 
der the  entry  of  a  nolle  prosequi  upon 
an  indictment.  People  v.  McLeod,  1 
Hill  377. 

20.  This  power,  at  Common  Law, 
could  only  be  exercised  by  the  attor- 
ney-general ;  and  there  is  no  statute 
in  the  State  of  New  York  depriving  him 
of  it.     lb. 

21.  But  a  district  attorney  cannot 
enter  a  nolle  prosequi  without  leave 
from  the  proper  Court    lb. 

22.  A  bill  of  indictment  having  been 


Digitized  by 


Google 


6*94 


NUISANCE. 


What  Constitutes  a  Nuisance. 


found  against  the  defendant  in  the 
County  Court,  is  no  defence  to  an  in- 
dictment found  in  the  Superior  Court 
for  the  same  offence,  where  it  appears 
by  the  pleading  that  a  nolle  prosequi 
had  been* entered  on  the  indictment  in 
the  County  Court ;  that  as  the  effect 
of  a  nolle  prosequi  is  to  put  the  defend- 
ant without  day,  upon  that  indictment 
he  becomes,  while  he  is  so,  amenable  on 
another  indictment  in  any  court  having 
jurisdiction  of  the  offence.  State  v. 
McNeill,  3  Hawks  183. 

23.  The  attorney-general  has  a  dis- 
cretionary power  to  enter  a  nolle  pros- 
equi, for  the  proper  exercise  of  which 
he  is  responsible,  and  the  Court  will 
not  interfere  unless  it  be  oppressively 
used.  State  v.  Thompson,  3  Hawks  613. 

24.  The  attorney-general  may  enter 
a  nolle  prosequi  on  one  indictment, 
and  still  offer  another,  without  giving 
the  defendant  a  right  to  his  discharge. 
State  v.  Haskett,  Riley  97. 

25.  In  Georgia  it  is  the  right  of  the 
State  to  enter  a  nolle  prosequi  upon 
the  first  or  any  subsequent  indictment 
that  may  be  found  against  the  defend- 
ant for  the  same  offence,  either  for  de- 
fects in  the  pleadings,  want  of  proof, 
or  any  other  cause,  if  the  case  has  not 
been  submitted  to  the  jury.  Durham 
v.  State,  9  Ga.  306. 

26.  On  criminal  trials,  where  a  nolle 
prosequi  is  entered,  is  does  not  follow 
that  the  prisoner  is  thereby  acquitted; 
for  it  is  at  the  option  of  the  prosecu- 
tion to  prosecute  him  anew  for  the  same 
offence,  or  to  issue  new  process  on  the 
same  indictment.  State  v.  Thornton, 
13  Iredell  256. 

27.  But  when  a  nolle  prosequi  is 
entered,  the  defendant  need  hot  give 
bail  for  his  appearance  at  any  other 
time.     lb. 

28.  When  a  nolle  prosequi  is  entered, 
a  writ  of  capias  cannot  be  issued  at 
the  pleasure  of  the  prosecuting  attor- 
ney; this  can  only  be  done  by  the  per- 
mission of  the  Court  first  obtained.  lb. 


NUISANCE. 

L  What  constitute*  a  Nuisance. 

II.  Who  is  liable  to  Indictment  for  a  Nuisance; 
Evidence  in  excuse  on  the  Trial.  Abat- 
ing a  Nuisance. 

ILL  Indictment  for  Nuisance. 


I.  What  Constitutes  a  Nuisance. 

1.  The  defendants  being  the  propri- 
etors of  a  distillery  in  the  city  of  Brook- 
lyn, were  in  the  habit  of  delivering 
their  grains  remaining  after  distillation, 
called  slops,  to  those  who  came  for 
them,  by  passing  them  through  pipes 
to  the  public  street  opposite  their  dis- 
tillery, where  they  were  received  into 
casks,  standing  in  wagons  and  carts; 
and  the  teams  and  carriages  of  the  * 
purchaser  were  accustomed  to  collect 
there  in  great  numbers,  to  receive  and 
take  away  the  article ;  and  in  conse- 
quence of  their  remaining  there  to 
await  their  turns,  and  of  the  strife 
among  the  drivers  for  priority,  and  of 
their  disorderly  conduct,  the  street  was 
obstructed  and  rendered  inconvenient 

to  those  passing  thereon;  held  that  the 
defendants  were  guilty  of  nuisance, 
and  liable  to  indictment  therefor.  Peo- 
ple v.  Cunningham,  1  Denio  524. 

2.  The  consideration  that  the  teams 
and  carriages  were  not  owned  by  the 
defendants,  or  under  their  control,  does 
not  excuse  them,  they  having,  in  eflFect> 
by  the  manner  of  conducting  their  bus- 
iness, invited  those  assemblages  at  the 
point  where  the  article  was  delivered. 
lb. 

3.  Proof  of  strife  and  collision  among 
the  drivers  while  awaiting  their  turns, 
is  competent  evidence  toward  estab- 
lisbingthe  fact  of  obstruction,     lb. 

4.  Where  the  defendant  is  indicted 
for  a  nuisance  in  building  a  wharf  into 
the  channel  of  the  south  harbor  of  the 
port  of  Boston,  it  does  not  necessarily 
follow,  because  the  defendant  builds 
his  wharf  beyond  the  line  of  low  water 
and  into  the  channel,  that  it  is  a  com- 
mon nuisance;  the  presumption  is  that 
it  is  a  detriment  to  the  public  ;  but  the 
presumption  may  be  repelled  by  show- 
ing, that  so  far  from  having  created  a 
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detriment  to  the  public,  he  has  increased 
the  accommodation  of  the  public.  Com. 
v.  Wright,  Thach.  Crim.  Cas.  211. 

5.  But  if  the  erection  of  such  wharf 
has  the  effect  of  causing  the  channel 
to  be  filled  up,  or  diverting  the  course 
of  the  current,  it  will  be  a  nuisance. 
lb. 

6.  In  Massachusetts,  by  the  statutes 
of  1786,  c.  67,  §  7;  and  1786,  c.  81,  §6, 
incumbrances  on  town  ways  are  re- 
garded as  nuisances,  and  indictadle. 
Com.  v.  Gowen,  7  Mass.  378. 

7.  And  in  such  case  it  is  not  neces- 
sary to  allege  the  continuance  of  the 
nuisance  vi  et  armis.     lb. 

8.  If  a  road  be  established  as  a  high- 
way by  an  erroneous  judgment  of  the 
county  court,  it  will  be  a  nuisance  to 
obstruct  it  until  the  judgment  be  re- 
versed ;  it  is  enough  that  the  way  ob- 
structed is  a  public  road  de  facto,  to 
constitute  the  obstruction  of  it  a  pub- 
lic nuisance.  State  v.  Spainhour,  2 
Dev.  &  Batt.  547. 

9.  To  render  an  act  indictable  as  a 
nuisance,  it  is  necessary  that  it  should 
be  an  offence  so  inconvenient  and 
troublesome  as  to  annoy  the  whole 
community,  and  not  merely  particular 
persons  ;  and  an  indictment,  before  it 
can  be  sustained  as  one  for  a  common 
nuisance,  ought  to  contain  a  specifica- 
tion of  such  facts  and  circumstances 
as  will  warrant  the  averment  of  an  an- 
noyance to  the  community.  State  v. 
Baldwin,  1  Dev.  &  Batt.  195. 

10.  Where  the  defendants  are  charged 
with  assembling  at  a  public  place,  and 
profanely  and  with  a  loud  voice,  curs- 
ing, swearing  and  quarrelling,  in  the 
hearing  of  divers  persons  ;  and  it  is 
alleged  that  by  reason  thereof  a  certain 
singing-school,  then  and  there  kept  and 
held,  was  broken  up  and  disturbed; 
held  not  to  be  a  nuisance.     lb. 

11.  Where  the  place  upon  which  the 
nuisance  is  alleged  to  have  been  erect- 
ed, was  laid  out  by  a  certain  town  in 
the  year  1658,  as  a  common  landing 
place,  and  it  did  not  appear  to  have 
been  laid  out  for  the  particular  benefit 
of  the  town;  held  that  the  place  must 
be  considered  as  laid  out  for  the  pub- 
lic convenience,  and  that  the  encroach- 
ment upon  that  place  by  any  inhabit- 
ants of  a  new  town,  was  a  nuisance. 


for  which  they  are  liable  to  indictment. 
Com.  v.  Tucker,  2  Pick.  44. 

12.  In  Virginia,  to  make  out  a  case 
of  public  prosecution  for  a  nuisance, 
in  damming  up  the  water  in  a  stream, 
so  as  to  make  it  stagnant,  it  must  be 
proved  and  alleged  that  the  dam  was 
placed  in  the  creek  so  near  the  high- 
way, or  some  public  place,  as  that  the 
stagnant  water  will  affect  the  public 
who  have  to  pass  that  place,  or  trans- 
act business  in  such  public  place.  Com. 
v.  Webb,  6  Band.  726. 

13.  Where  the  charter  of  a  certain 
company  allowed  them  to  build  a  dam 
between  the  foot  of  T.  falls  in  B.,  and 
M.  falls  in  E.;  held  that  they  could 
erect  no  dam  above  the  foot  of  the  lat- 
ter falls  ;  and  any  obstruction  placed 
above,  that  obstructed  the  navigation, 
was  held  to  be  a  nuisance.  State  v. 
Godfrey,  3  Fairf.  361. 

14.  The  ancient  provincial  statute  of 
8  Anne,  c.  3,  prohibiting  the  setting, 
erecting,  or  making  on  or  across  any 
river,  any  weares  or  disturbances  or 
incumbrances,  and  enacting  that  all 
such  incumbrances  which  obstruct  the 
passage  of  fish,  are  nuisances,  is  still 
held  to  be  in  force  in  "Massachusetts, 
and  that  the  remedy  by  the  statute  is 
cumulative,  and  attaches  to  it  all  the 
remedies  which  the  Common  Law  pro- 
vided for  in  such  cases.  Com.  v.  Ruggles, 
10  Mass.  391.  A  seine  or  net  thrown  into 
the  river  and  withdrawn  at  pleasure,  is 
not  such  an  obstruction  as  contem- 
plated by  the  statute;  it  seems  to  refer 
to  some  obstruction  which  is  perma- 
nent   lb. 

15.  A  road  used  as  a  common  high- 
way since  the  year  1777,  but  not 
recorded  as  such,  is  not  a  public  high- 
way within  the  meaning  of  the  act 
relative  to  highways  (Sess.  36,  ch.  33, 
§  24),  so  as  to  render  an  obstruction 
of  it  a  nuisance.  The  People  v.  Law- 
son,  17  John.  276. 

16.  A  common  tippling-house,  in  and 
about  which  idle  and  dissolute  persons 
are  encouraged  to  assemble,  and  are 
permitted  to  drink,  swear,  quarrel  and 
shout,  by  night  as  well  as  by  day,  is  a 
public  nuisance  ;  and  the  keeper 
thereof  is  liable  to  indictment  for 
nuisance.  State  v.  Bertheol,  6  Blackf. 
474. 
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17.  It  is  a  misdemeanor  at  Common 
Law  to  give  to  any  person  unwhole- 
some food,  not  fit  for  man  to  eat,  lucri 
causa,  or  from  malice  or  deceit.  State 
v.  Smith,  3  Hawks  378. 

18.  The  question  as  to  what  consti- 
tutes a  public  nuisance,  was  discussed 
in  the  case  of  State  v.  the  Commissioners, 
Riley  146. 

19.  All  roads  laid  out  by  public  au- 
thority must  be  regarded  as  public 
roads,  in  the  obstruction  of  which  a 
nuisance  may  be  committed.  State  v. 
Mobley,  1  McMullan  44. 

20.  A  house  in  which  a  faro  table  is 
kept,  for  the  purposes  of  common 
gambling,  is  necessarily,  or  per  se,  a 
nuisance.  State  v.  Doon,  R.  M.  Oharl 
ton  1. 

21.  The  use  of  a  faro  table  for  the 
purpose  of  gambling,  that  is,  for  the 
purpose  of  winning  and  losing  money, 
is  not  rendered  lawful  by  the  tax  im- 
posed on  the  instrument    lb, 

22.  A  temporary  occupation  of  part 
of  a  street  or  highway,  by  persons  en- 
gaged in  building,  or  in  receiving  or 
delivering  goods  from  stores  or  ware- 
houses, or  the  like,  is  allowed,  from  the 
necessity  of  the  case  ;  but  a  systema- 
tic and  continued  encroachment  upon 
a  street,  though  for  the  purpose  of  car- 
rying on  a  lawful  business,  is  unjustifi- 
able. People  v.  Cunningham,  1  Denio 
524. 

23.  In  Connecticut,  the  offence  pro- 
hibited by  the  1st  sec.  of  the  statute 
relating  to  nuisances,  consists  in  the 
erection  of  a  building  or  other  obstruc- 
tion in  the  highway,  in  contradistinc 
tion  to  the  continuance  of  one  pre- 
viously erected  by  another  person. 
State  v.  Brown,  16  Conn.  54. 

24.  Therefore,  where  the  proof  offer- 
ed in  support  of  an  information  against 
B.,  for  erecting  a  store  in  the  highway, 
by  which  the  passage  of  travellers  was 
obstructed,  showed  only  that  the  store 
had  been  erected  there  by  A.,  and  that 
B.  thirty  years  afterwards  purchased  it 
of  A.,  and  occupied  it  where  it  was 
originally  placed,  and  neglected  to  re- 
move it,  when  notified  to  do  so  by  a 
committee  of  the  town, — it  was  held 
that  these  facts  did  not  constitute  the 
offence  charged  in  the  information.    lb. 

•25.  Where  a  public  highway,  estab- 


lished by  public  authority,  was  discon- 
tinued for  a  period  of  time,  and  a  new 
road  was  used  by  the  public  in  the 
meantime,  by  permission  of  the  owners 
of  the  land  ;  held  that  any  obstruction 
placed  across  the  old  road  was  a  nui- 
sance, and  the  State  could  prosecute  for 
the  nuisance  ;  although  it  might  be  as- 
serted that  there  was  a  new  right 
of  way,  still  it  would  be  no  bar  to  an 
indictment  for  placing  an  obstruction 
across  the  old  road.  Elkins  v.  the  State, 
2  Humph.  543. 

26.  Where  a  turnpike  company  neg- 
lect to  repair  their  road,  and  thereby 
forfeit  under  their  charter  their  right  to 
toll, — it  was  held  that  the  State  could 
prosecute  the  company  by  indictment 
as  for  a  nuisance,  and  that  the  fact  of 
their  toll  being  forfeited  would  not  pre- 
vent such  prosecution  on  the  part  of 
the  State.  Simpson  v.  the  State,  10 
Yerger  525. 

27.  In  Alabama,  the  act  of  1836  con- 
templates that  before  any  one  can  be- 
come obnoxious  to  its  provisions,  he 
must  act,  and  not  remain  passive,  by 
suffering  the  obstruction  to  remain 
after  the  passage  of  the  act,  which  he 
had  erected  before  its  passage.  If  in- 
stead of  merely  suffering  the  obstruc- 
tion to  remain,  the  proof  is  that,  after 
the  passage  of  the  act,  and  within 
twelve  months  before  the  finding  of  the 
indictment,  he,  by  himself  or  his  agent, 
did  some  act  showing  an  intention  to 
preserve  the  nuisance — such,  for  ex- 
ample, as  making  the  fence,  or  laying 
on  rails,  etc.,  such  an  act  would  sub- 
ject the  offender  to  the  penalties  of  the 
act.  Freeman  v.  the  State,  6  Porter 
372. 

28.  Where  an  act  of  the  Legislature 
authorized  a  proprietor  of  lands  lying 
on  the  East  River,  which  is  an  arm  of 
the  sea,  to  construct  wharves  and  bulk- 
heads in  the  river  in  front  of  his  land, 
and  there  was  at  that  time  a  public 
highway  through  said  land,  terminating 
at  the  river  ;  held  that  such  proprietor 
could  not,  by  filling  up  the  land  be- 
tween the  shore  and  the  bulkhead,  ob- 
struct the  public  right  of  passage  from 
the  land  to  the  water,  but  that  the  track 
was,  by  operation  of  law,  extended 
from  the  former  terminus,  over  the 
newly-made  land  to  the  water,  and  it 
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was  held  that  the  obstruction  under 
these  circumstances  was  a  nuisance, 
and  that  the  person  who  made  it  is  li- 
able to  indictment  for  nuisance.  Peo- 
ple v.  Lambier,  5  Denio  9. 

29.  The  making*  of  a  fence  across  a 
highway  is  embraced  in  the  Rev.  Sts. 
of  Indiana  of  1843,  p.  914,  as  being  a 
public  nuisance  and  indictable.  State 
v.  Mishimmons,  2  Carter  440. 

30.  Where  public  property,  as  a  pub- 
lic square,  was  illegally  sold  by  city 
authorities,  and  private  houses  erected 
thereon, — it  was  held  that  the  private 
buildings  were  a  nuisance,  and  that  the 
owners  were  indictable  for  erecting 
such  houses.  Commonwealth  v.  Rush, 
14  Penn.  State  R.  186. 

31.  The  keeping  of  a  bowline-alley, 
for  gain  and  common  use,  as  an  induce- 
ment for  persons  to  play  on  it  in  the 
day  and  night-time,  was  held  to  be  a 
common  nuisance.  State  v.  Haines,  30 
Maine  65. 

32.  Erections  of  every  kind  adapted 
to  sports  and  amusements,  having  no 
useful  end,  and  notoriously  fitted  up 
and  continued  with  a  view  to  make  a 
profit  to  the  owner,  are  considered  as 
nuisances,    lb. 

33.  When  a  statute  legalizes  an  ex- 
isting nuisance  for  the  time  being,  it  is 
in  the  power  of  the  Legislature  after- 
wards to  repeal  such  statute.  Reading 
v.  the  Commonwealth,  11  Penn.  State  R. 
196. 


II.  Who  is  liable  to  Indictment  for  a 
Nuisance — Evidence  in  excuse  on  the 
Trial — Abating  a  Nuisance. 

34.  Where  county  buildings  for 
court-rooms  and  public  offices  were 
erected  on  part  of  a  public  square,  pre- 
vious to  the  year  1800,  and  used  for 
such  purposes  until  the  year  1829,  when 
new  buildings  for  the  same  purposes 
were  erected  on  another  part  of  the 
same  square,  and  the  old  buildings 
rented  for  other  purposes  than  those 
for  which  the  county  commissioners  in- 
tended them  at  first ;  held  that  the 
county  commissioners  were  liable  to  be 
indicted  for  a  nuisance  in  so  letting 
such  buildings,  and  that  those  who  oc- 


cupied the  buildings  for  purposes  dif- 
ferent from  what  they  were  at  first  in- 
tended, were  likewise  liable  to  an 
indictment  for  a  public  nuisance.  Com- 
monwealth v.  Bowman,  3  Barr  202. 

35.  An  indictment  will  lie  against  a 
corporation  aggregate  for  a  nuisance. 
The  State  v.  Morris  and  Essex  Railroad 
Company,  3  Zabris.  360. 

36.  An  incorporated  railroad  com- 
pany is  indictable  for  a  nuisance  in 
erecting  and  continuing  a  building,  and 
placing  and  leaving  their  cars  in  the 
public  highway,     lb. 

3T.  A  corporation  is  liable  civiliter 
for  torts  committed  by  its  servants  or 
agents  precisely  as  a  natural  person  ; 
and  it  is  liable  for  the  acts  of  its  agents 
done  by  its  authority,  express  or  im- 
plied, though  there  be  neither  a  writ- 
ten appointment  under  seal,  or  a  vote 
of  the  corporation,  constituting  the 
agency  or  authorizing  the  act ;  (per 
Green,  Chief  Jus.)    lb. 

38.  Where  constables  hold  sales  in 
the  public  highway,  and  thereby  render 
the  highway  less  commodious  to  the 
people,  they  are  liable  to  be  indicted  as 
committing  a  nuisance.  Commonwealth 
v.  MUlimam,  13  Serg.  &  Rawle  403. 

39.  Where  an  indictment  for  a  nui- 
sance was  found  for  erecting  a  dam 
across  a  river  not  navigable,  whereby 
fish  were  prevented  from  ascending  the 
river  ;  held  that  an  indictment  as  at 
Common  Law  for  a  nuisance  could  not 
be  maintained ;  hut  that  if  the  dam 
should  be  continued  without  opening 
through  it, at  the  proper  place,a  passage- 
way for  fish,  the  proprietors  would  be 
subject  to  the  penalty  provided  by  the 
statute.  Commonwealth  v.  Chapin,  5 
Pick.  199. 

40.  When  a  gate  has  been  unlawfully 
erected  across  a  public  road,  and  the 
proprietor  of  the  land  through  which 
the  road  passes,  and  on  which  the  gate 
has  been  placed,  afterwards  sells  the 
land  to  A.,  who  never  actually  entered 
into  the  land,  but  leased  it  to  others 
who  kept  up  the  gate,  A.  is  not  indict- 
able for  the  continuance  of  the  nui- 
sance.    State  v.  PoUok,  4  Iredell  303. 

41.  When  a  person  who  occupies  a 
tract  of  land  over  which  a  public  road 
runs,  keeps  up  a  fence  across  the  road, 
although  he  did  not  originally  erect  it, 
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he  is  liable  to  an  indictment  for  a  nui- 
sance.    State  v.  Hunter,  5  Iredell  369. 

42.  A  square  on  Charleston  Neck  had 
been  dedicated  by  the  owners  of  the 
land  to  the  public  use,  as  an  open 
square.  The  defendants,  as  commis- 
sioners of  roads  on  the  Neck,  erected 
a  railing  round  the  square,  leaving 
gates  at  convenient  distances,  and  for 
this  they  were  indicted  as  for  a  nui- 
sance. It  was  held  that  it  was  incum- 
bent on  the  prosecution  to  show  that  the 
act  of  the  defendants  violated  the  pub- 
lic uses  of  the  square,  which,  not  hav- 
ing been  done,  the  verdict  against  the 
defendants  was  set  aside  and  a  new 
trial  granted.  State  v.  the  Commission- 
ers, fa,  3  Hill's  S.  C.  149. 

43.  It  is  only  where  a  regulation  of  a 
board  of  health  has  been  made  and 
published,  that  one  can  be  convicted, 
under  the  4th  section  of  the  Act,  of  a 
misdemeanor,  for  its  violation.  Reed 
v.  the  People,  1  Parker's  Crim.  Rep.  481. 

44.  An  infant  only  a  year  or  two  old, 
upon  whose  land  a  nuisance  is  erected, 
cannot  be  made  criminally  answerable 
for  it.  Peoph  v.  Toumsend,  3  Hill  479. 

45.  Where,  on  the  trial  of  an  indict- 
ment for  a  nuisance  upon  the  defend- 
ant's land,  they  admitted  the  title  in 
fee  to  be  in  a  third  person  as  trustee 
for  them,  and  that  they  were  cestuis 
que  trust,  &c  ;  held  not  an  admission 
of  their  being  owners  of  the  land,  or 
that  they  had  any  estate  in  it.     lb. 

46.  A  proprietor  of  a  mill,  who  cuts 
a  canal  across  a  public  road,  whereby 
the  passage  along  the  highway  is  ob- 
structed, and  those  who  are  in  posses- 
sion of  the  mill  claiming  under  him  and 
using  the  canal,  are  liable  to  an  indict- 
ment for  such  obstruction,  the  one  for 
creating  and  the  other  for  continuing 
the  nuisance.  But  if  a  bridge  is  erected 
over  the  canal,  neither  is  indictable 
simply  for  suffering  the  bridge  to  be 
out  of  repair.  State  v.  YarreU,  12  Ire- 
dell 130. 

4T.  An  owner  of  a  bowling-alley, 
who  had  not  used  it  or  authorized  its 
use  for  gain  and  common  use,  or  in  such 
a  manner  as  to  occasion  noise  or  dis- 
order, would  not  be  liable  for  such  un- 
authorized use  of  it  by  another.  State 
v.  Haines,  30  Me.  65. 

48.  One  who  should  obtain  posses- 


sion of  property  by  trespass  or  disseisin, 
and  use  it  in  such  a  manner  as  to 
occasion  it  to  be  a  common  nuisance, 
could  not  interpose  the  unlawful  acts 
by  which  he  obtained  and  held  posses- 
sion, as  an  excuse  or  justification  of  his 
subsequent  unlawful  conduct,     lb. 

49.  A  tenant  is  liable  to  indictment 
and  conviction  for  such  a  use  of  prop- 
erty,   lb. 

50.  An  indictment  lies  as  for  a  nui- 
sance, when  one  obstructs  a  passage- 
way from  one  highway  to  another ; 
such  passage  being  considered  a  high- 
way.    State  v.  Duncan,  1  McCord  404. 

51.  The  obstruction  of  a  highway  is 
an  offence  at  Common, Law,  which  the 
Pennsylvania  Act  of  1802  did  not  ex- 
tinguish, but  inflicted  an  additional 
punishment  for  a  distinct  offence,  viz., 
for  not  removing  the  nuisance  on  notice 
from  the  supervisors  ;  and  hence  a  de- 
fendant might  be  convicted  for  an  ob- 
struction of  a  highway  without  any  no- 
tice from  the  supervisors  to  remove, 
being  given  before  the  commencement 
of  the  prosecution.  Kelly  v.  Common- 
wealth, 11  Serg.  &  R.  345. 

52.  When  an  order  of  a  board  of 
health  is  made  ex  parte,  adjudging  cer- 
tain premises  to  be  a  common  nuisance, 
and  directing  the  cleansing  and  puri- 
fication of  the  same  within  three  days 
after  the  service  of  notice  of  such  order, 
it  is  not  such  a  regulation  as  is  con- 
templated by  the  fourth  section  of  the 
statute  ;  and  a  failure  to  comply  with 
such  order,  does  not  render  the  person 
offending  liable  to  punishment  for  a 
misdemeanor,  under  the  section  afore- 
said. Reed  v.  People,  1  Parker's  Crim. 
R.  481. 

53.  On  the  trial  of  an  indictment  for 
the  violation  of  an  order  made  by  a 
board  of  health,  it  is  not  competent  for 
the  prosecution  to  prove  affirmative  of- 
fensive acts  on  the  part  of  the  defend- 
ant, while  engaged  in  removing  the 
cause  of  the  nuisance  ;  but  it  is  com- 
petent for  the  defendant  on  such  trial 
to  show  a  bona  fide  attempt  on  his  part 
to  obey  the  order  in  question.    lb. 

54.  On  such  trial  it  is  a  defence  to 
such  indictment  to  prove  that,  at  >  the 
time  of  the  making  and  service  of  the 
order,  the  accused  lived  beyond  the 
bounds  of  the  village  corporation,  in 
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which  such  board  of  health  was  organ- 
ized,   lb. 

55.  Where  the  defendant  was  indict- 
ed for  erecting  a  nuisanftc  near  to  the 
dwelling-houses  of  divers  citizens,  and 
offered  to  prove  in  bar  of  the  prosecu- 
tion that  the  dwelling-houses  had  been 
erected  since  the  erection  of  the  al- 
leged nuisance  ;  it  was  held  that  such 
proof  was  admissible.  Ellis  v.  the  State, 
7  Blackf.  534. 

56.  On  an  indictment  for  a  nuisance, 
the  defendant  cannot  be  permitted  to 
excuse  himself  for  an  infraction  of  the 
criminal  laws  of  the  State  against 
nuisances,  because  he  was  acting  as 
the  agent  or  servant  of  another.  State 
v.  Bell,  5  Porter  365. 

57.  And  in  such  case  it  would  be  no 
bar  against  the  legality  of  the  defend- 
ant's conviction,  that  the  buildings 
erected  and  alleged  to  be  a  nuisance 
were  the  property  of  another  person,  lb. 

58.  Such  facts  might  be  introduced 
and  shown  as  circumstances  to  mit- 
igate or  reduce  a  fine,  or  other  punish- 
ment, when  discretionary,    lb. 

59.  A  party  cannot  defend  an  indict- 
ment for  nuisance  by  showing  its  con- 
tinued existence  for  such  length  of 
time  as  would  establish  a  prescription 
against  individuals.  People  v.  Cun- 
ningham, 1  Denio  524. 

60.  Regularly  a  part  of  the  judgment 
upon  conviction  for  a  nuisance  is,  that 
the  nuisance  be  abated  (per  Green, 
Chief  Jus.)  State  v.  Morris  and  Essex 
R.  R.,  ifc,  3  Zabris.  360. 

61.  The  right  of  abating  or  indicting 
a  public  nuisance,  is  not  affected  by  a 
statute  imposing  a  penalty  for  the  of- 
fence, unless  negative  words  are  added 
evincing  an  intent  to  exclude  Common 
Law  remedies.  Rcnwick  v.  Morris,  7 
Hill  575. 

62.  At  Common  Law  a  person  has  a 
right  to  abate  a  nuisance  \  but  no  more 
injury  to  the  property  of  another  must 
be  inflicted  than  is  absolutely  neces- 
sary to  accomplish  the  object,  or  an 
indictment  will  lie  for  such  injury,  if 
excessive.  State  v.  Moffett,  1  Iowa 
247. 

63.  The  summary  abatement  of  a 
dam,  as  a  nuisance,  is  not  necessarily 
attended  with  malicious  or  wilful  mo- 
tives ;  it  may  be  an  act  necessary  for 


the  protection  and  enjoyment  of  prop- 
erty,   lb. 

64.  A  judgment  upon  an  indictment 
for  e  nuisance,  that  the  nuisance  be 
abated  forthwith  at  the  cost  of  the  de- 
fendant, and  the  sheriff  is  charged  with 
the  execution  of  this  order,  is,  in  effect, 
a  command  to  the  sheriff  to  abate  the 
nuisance,  and  to  that  extent  erroneous  ; 
bHt  will  be  amended  in  the  Appellate 
Court,  so  as  to  command  the  defendant 
to  abate  the  same,  if  it  has  not  been  al- 
ready done.  Campbell  v.  State,  16  Ala. 
144. 


III.  Indictment  for  Nuisance. 

65.  Where  a  river,  up  to  a  certain 
point,  had  been  actually  and  frequently 
used  by  the  public  as  a  navigable  river, 
and  was,  by  virtue  of  an  act  of  the 
legislature,  under  the  charge  of  public 
functionaries,  and  worked  upon  by  the 
labor  of  the  public,  these  circumstances 
rendered  the  river,  as  like  circum- 
stances would  have  rendered  a  road,  a 
public  highway,  for  the  obstruction  of 
which  an  indictment  lies  at  Common 
Law.     State  v.  Thompson,  2  Strobh.  12. 

66.  An  indictment  lies,  as  for  a  public 
nuisance,  against  one  for  keeping  a 
house  wherein  offences  are  committed 
that  are  punishable  by  fine.  Smith  v. 
Com.,  6  B.  Mon.  21. 

67.  Where  liquor  is  habitually  sold 
to  slaves,  and  a  house  is  kept  for  the 
purpose  of  such  selling ;  held  that  keep- 
ing such  house  was  an  indictable  of- 
fence, lb. 

68.  In  an  indictment  for  a  nuisance, 
concluding, "  to  the  common  nuisance  of 
divers  of  the  Commonwealth  citizens  ;" 
it  was  held,  in  Virginia,  that  such  in- 
dictment was  insufficient.  It  ought  to 
have  been  alleged  a  common  nuisance 
to  all  citizens  of  the  Commonwealth 
who  resided  in  that  place,  or  had  to 
pass  in  that  place.  Com*  v.  Faris,  5 
Rand.  691. 

69.  Where  a  prosecution  is  begun 
as  for  a  nuisance,  on  the  ground  that  a 
house  48  negligently  kept  and  in  a  filthy 
condition,  the  indictment  must  specially 
allege  these  facts  and  circumstances. 
State  v.  Pwrse,  4  McCord  472. 
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70.  If  it  appear  from  the  purposes  for 
which  a  house  is  intended,  that  it  may 
become  a  nuisance,  and  by  its  location 
it  is  already  so,  an  indictment  will  lie ; 
but  it  is  necessary  that  these  facts 
should  be  set  forth  in  the  indictment. 
lb. 

71.  On  an  indictment  for  a  nuisance 
in  keeping  50  barrels  of  gunpowder  in 
a  certain  house  near  the  dwell ing-houBe 
of  divers  good  citizens,  and  near  a 
certain  public  street ;  it  was  held  that 
the  fact  so  charged  does  not  amount  to 
a  nuisance;  aliter,  if  it  had  been  alleged 
to  have  been  negligently  and  improvi- 
dently  kept.  The  People  v.  Sands,  1 
John.  78. 

72.  It  will  not  be  presumed  from 
lapse  of  time,  that  a  public  square  or 
street  has  been  granted,  so  as  to  pre- 
vent an  indictment  for  a  nuisance.  Com. 
v.  Elbwger,  1  Whart.  469. 

73.  Granting  that  a  town  has  a  right 
of  way,  it  will  still  be  technically  a 
private  way,  and  any  person  other  than 
an  inhabitant  of  the  town  passing  upon 
it,  will  be  a  trespasser;  and  if  obstruct- 
ed, no  indictment  will  lie  for  the  ob- 
struction, nor  will  the  town  be  liable  to 
punishment  for  neglecting  to  repair  it. 
Com.  v.  Low,  3  Pick.  408. 

74.  An  indictment  will  lie  at  Com- 
mon Law,  against  one  who  so  drives 
his  carriage  through  the  streets  of  a 
crowded  city,  as  to  endanger  the  lives 
and  safety  of  the  citizens.  U.  States  v. 
Hart,  Pet.  0.  C.  390. 

75.  One  may  be  guilty  of  erecting 
or  causing  a  nuisance,  which  he  does 
not  continue;  and  hence  it  is  not  neces- 
sary to  allege  in  an  indictment  for 
nuisance  under  the  Rev.  Stat,  of  Maine, 
ch.  164,  §  7,  that  it  is  a  continuing 
nuisance.  State  v.  Hull,  21  Maine  (8 
Shep.)  84. 

76.  In  an  information  for  the  con- 
tinuance of  a  nuisance  previously  erect- 
ed by  other  persons,  the  facts  ought  to 
be  set  forth  circumstantially.  State  v. 
Brown,  16  Conn.  154. 

77.  An  indictment  for  a  nuisance  in 
erecting  and  maintaining  a  dam  upon 
the  defendant's  land,  alleged  that,  by 
reason  of  the  dam,  the  animal  and 
vegetable  substances  brought  down 
the  stream  were  collected  and  accumu- 
lated in  large  quantities,  and  became 


offensive,  and  corrupted  the  water  ; 
held  that  though  the  proof  showed  the 
injury  to  have  resulted  from  the  alter- 
nate rise  and  tall  of  water  in  the  pond, 
or  from  the  action  of  the  sun  upon  the 
vegetables  growing  on  the  margin,  &c, 
the  substance  of  the  issue  was  main- 
tained, and  this  notwithstanding  the 
stream  on  which  the  dam  stood  was  not 
a  public  highway.  The  People  v.  Towns- 
end,  3  Hill  479. 

78.  To  maintain  an  indictment  against 
one  for  a  nuisance,  it  is  not  enough 
merely  to  show  him  to  be  the  owner  of 
the  land  on  which  it  exists,  but  it  must 
appear  that  he  either  erected  or  con- 
tinued it,  or  in  some  way  sanctioned 
its  erection  or  continuance.   lb. 

79.  Where  an  indictment  for  nuisance 
charges  the  defendant  with  fixing,  put- 
ting, and  setting  in  the  harbor,  "  a  cer- 
tain part  of  a  wharf,  it  being  a  part  of 
a  wharf  owned  by  the  defendant,  and 
known  by  the  name  of  Week's  wharf ; 
held  that  the  indictment  was  defective 
as  to  description  of  the  wharf.  Stale  v. 
Sturditant,  21  Maine  (8  Shep.)  9. 

80.  The  place  where  a  nuisance  is 
alleged  to  be  erected,  must  be  described 
in  a  manner  that  shall  be  certain  to  a 
common  intent,  and  be  averred  to  be 
within  the  county.    lb. 

81.  In  a  prosecution  for  a  public 
nuisance,  where  the  indictment  charged 
the  defendant  with  keeping  in  a  public 
place,  "  a  certain  common,  ill-governed 
and  disorderly  room,  in  which,  for  lucre, 
the  defendant  procured  and  suffered 
disorderly  persons  to  meet,  by  night 
and  day,  and  to  remain  thereMrinking, 
tippling,  cursing,  swearing,  quarrelling, 
making  great  noises,  rolling  bowls  in 
and  at  a  game  commonly  called  ten- 
pins f  it  was  held  that  the  offence 
charged  in  the  indictment  was  a  public 
nuisance,  and  indictable.  Bloomhuff  v. 
State,  8  Blackf.  205. 

82.  And  where  an  order  was  made, 
upon  the  conviction  on  such  indictment, 
for  the  abatement  of  the  ball-alley,  it 
was  held  that  such  order  was  unauthor- 
ized,  lb. 

83.  Though  the  fee  of  premises  may 
be  vested  in  a  town,  or  be  private  prop- 
erty even,  yet  if  the  use  and  occupancy 
be  given  to  the  public  as  a  highway, 
public  square,  or  coinmon,  and  it  has 
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been  for  a  long  time  used  for  passing 
and  repassing,  and  has  been  common 
to  all  the  people,  any  obstruction  there- 
of, or  nuisance  erected  thereon,  may 
be  prosecuted  by  indictment.  State  v. 
Atkinson,  24  Vt.  448. 

84.  And  the  premises,  in  such  case, 
may  be  described  in  an  indictment  as 
a  public  highway.  lb. 

85.  The  keeping  of  a  disorderly  house 
is  indictable  at  Common  Law,  as  a  nui- 
sance, and  it  is  not  necessary  to  allege 
that  the  house  was  kept  for  gain  or 
lucre.    State  v.  Bailey,  1  Foster  343. 

86.  Where  an  indictment  for  keeping 
a  disorderly  house,  alleges  that  it  was 
so  kept  on  the  first  day  of,  &c,  and  on 
divers  other  days  and  times  between 
that  day  and  the  day  of  taking  the  in- 
quisition ;  it  was  held  that  the  allega- 
tion of  the  time,  and  the  manner  of  the 
stating  the  offence,  were  sufficient,   lb. 

87.  In  an  indictment  for  nuisance, 
the  defendant  cannot  claim  that  the  in- 
dictment b,eing  for  exercising  a  noxious 
trade,  is  unsustainable,  unless  some 
place  for  the  exercise  of  it  had  been 
previously  assigned  by  the  selectmen, 
under  the  statute  of  Maine,  ch.  164,  §  2. 
State  v.  Hart,  34  Maine  36. 

88.  The  offence  is  not  made  to  de- 
pend upon  the  exercise  of  the  power 
given  the  selectmen  under  that  statute, 
but  rather  the  contrary,   lb. 

89.  And  when  an  indictment  in  such 
case  alleges  particular  facts,  and  that 
those  facts  constituted  an  offence,  the 
government  is  to  prove  the  facts,  and 
is  entitled  to  prove  them  all.  Whether 
the  factfc  are  properly  alleged,  or,  if 
proved,  would  constitute  a  crime,  can- 
not be  raised  on  the  examination  of  tes- 
timony. Those  points  would  be  properly 
presented  on  motion  in  arrest  of  judg- 
ment,   lb. 

90.  Where  an  indictment,  in  such 
case,  charges  that  the  shop  was  erected 
and  maintained  for  the  purpose  of  the 
trade  described  ;  that  the  defendants 
did  therein  carry  on  that  trade,  and  in 
the  exercise  of  that  trade  collected  and 
kept  certain  offensive  matters,  &c. ;  held 
that  the  charge  was  but  one  proceeding 
on  the  part  of  the  defendants,   lb. 

91.  Where  an  indictment  for  nuisance 
charged  that  the  defendant,  "near  to 
a  public  street  and  common  highway 


there,  and  also  near  to  the  dwelling- 
houses  of  divers  citizens  there  situate 
and  being,  did  unlawfully  erect,  build, 
and  maintain  a  certain  building  for  the 
purpose  of  making  and  manufacturing 
neat's-foot  oil  therein,  and  did  unlaw- 
ful ly^  and  injuriously  make  and  set  up, 
place  and  maintain  in  the  said  building, 
divers  furnaces,  stoves,  caldrons,  five 
coppers  and  five  boilers,  for  the  purpose 
of  boiling  and  trying  putrid  meat,  bone, 
heads,  feet,  &c,  by  reason  of  which 
said  premises,  noisome  and  unwhole- 
some smoke  and  vapors  were  emitted 
and  issued,  to  the  great  damage  and 
common  nuisance,"  &c. ;  and  it  appear- 
ing in  evidence  that  the  defendant  kept 
hogs  in  a  yard  at  the  west  end  and 
south  side  of  his  oil  works,  and  that 
the  bones  after  being  used  in  the  fac- 
tory were  thrown  into  the  hog-yard, 
and  it  also  appearing  in  evidence  that 
the  emptying  of  the  kettles  and  the 
carting  away  of  the  bones  created  a 
stench ;  it  was  held  that  the  nuisance 
arising  from  the  hog-yard,  and  the  cart- 
ing away  the  heaps  of  bones,  not  being 
charged  in  the  indictment,  could  not 
be  offered  in  evidence.  Com.  v.  Brown, 
13  Mete.  365. 

92.  In  an  indictment  for  a  nuisance 
in  not  keeping  a  ferry  in  repair,  where 
the  only  question  was  as  to  the  present 
ownership  of  the  land  to  which  the 
ferry  had  always  been  appurtenant, 
and  evidence  was  offered  tending  to 
show  that  the  defendant  had  purchased 
the  same  ;  held  it  was  no  error  in  the 
court  below  to  charge  the  jury  that  if 
the  defendant  was  the  purchaser  of  the 
former  owner's  estate  in  the  land,  they 
might  find  that  he  was  the  propietor, 
and  therefore  guilty.  State  v.  WiUis, 
Busbee's  N.  Car.  Rep.  223. 

93.  In  an  indictment  for  obstructing 
a  public  highway,  where  the  question 
was  whether  the  same  had  been  used 
as  a  public  highway  or  not,  and  there 
was  a  conflict  of  testimony  between  the 
witnesses  for  the  State  and  the  defend- 
ant as  to  that  fact,  and  the  judge  be- 
low charged  the  jury  that  if  the  evi- 
dence offered  in  the  case  satisfied  them 
that  the  road  had  been  used  as  a  public 
highway  for  twenty  years,  they  were 
at  liberty  to  presume  that  the  said  road 
had  been  established  as  a  public  high- 
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way,  and  in  that  case  the  defendant 
was  guilty,  and  he  declined  to  charge 
as  asked  for  by  the  defendant,  that  if 
the  road  had  been  used  in  no  other 
manner  than  as  described  by  the  de- 
fendant's witnesses  (not  as  a  public 
road),  the  jury  were  not  at  liberty  to 
infer  its  establishment  as  a  public  foad ; 
held  that  such  charge  was  a  violation 
of  the  act  of  1196  (Rev.  Stat.  ch.  31,  § 
136).  State  v.  Car  dwell,  Busbee's  N.  C. 
R.  245. 

94.  It  seems  that  the  establishment 
of  a  public  highway  may  be  inferred 
by  the  jury,  from  the  use  of  it  as  such 
for  twenty  years,  although  the  time  and 
manner  of  the  user  is  shown  to  have 
been  under  imperfect  and  irregular 
proceedings.  lb. 

95.  In  a  case  where  a  nuisance  was 
caused  by  a  mill  and  dam  near  a  high- 
way, and  an  indictment  was  laid  for  such 
nuisance,  without  specifically  describ- 
ing the  mill,  or  stating  that  it  was  in 
the  county  where  the  indictment  was 
laid,  the  indictment,  though  insufficient 
before,  was  held  good  after  verdict 
Stephens1  case,  2  Leigh  759. 

96.  Where  a  nuisance  is  alleged  in 
an  indictment,  as  being  committed  in  B., 
but  a  part  of  the  nuisance  being  in  fact 
in  another  town,  although  both  towns 
are  in  the  same  county,  it  was  held  that 
the  offence  was  sufficiently  charged 
in  the  indictment,  since  the  descrip- 
tion in  the  indictment  only  fixed  the 
venue,  and  had  no  reference  to  the  de- 
scription of  the  offence.  State  v.  God- 
frey, 3  Pairf.  361. 

97.  Where  the  offence  charged, 
against  three  persons,  is  a  public 
nuisance,  and  indictable,  it  is  compe- 
tent for  the  jury  on  an  indictment  to 
find  one  of  the  defendants  guilty,  and 
the  others  not  guilty.  Bhomhuffv. 
State,  8  Blackf.  205. 

98.  What  averments  in  an  indict- 
ment are  sufficient  to  charge  a  Com- 
mon Law  nuisance,  considered.  Reed 
v.  People,  1  Parker's*  Orim.  R.  481. 

99.  Where  an  indictment  was  found 
against  0.  for  keeping  a  public  nuisance, 
and  the  offence  was  charged  as  follows  : 
that  said  E.,  late,  Ac,  in,  &c,  at,  &c., 
in  and  upon  a  public  street,  within  the 
limits  of  the  town  of  R.  in  said  county, 
did  then  and  there,  unlawfully,  on  said 


street,  erect,  continue  and  maintain 
on  other  days  and  times  thenceforward, 
for  the  space  of  three  months  then  next 
following,  by  then  and  there  in  the  pub- 
lic street  aforesaid,  in  the  limits  of  the 
town  aforesaid,  in  the  county  aforesaid, 
on  the  days  and  times  aforesaid,  in  the 
public  view  of  the  inhabitants  of  said 
town,  and  other  citizens  of  the  state  of 
Indiana,  who  were  wont  and  ac- 
customed to  pass  and  repass  on,  in,  and 
through  said  street,  erecting,  keeping, 
and  letting  to  mares  a  certain  stallion, 
which  he,  the  said  C,  did  then  and  there 
unlawfully  keep,  and  let  to  mares,  &c.; 
held  that  the  indictment  sufficiently  al- 
leged that  C.  had  not  provided  an 
enclosure  in  which  a  stallion  was  let  to 
mares,  and  though  negligently  drawn, 
substantially  described  the  offence. 
Crane  v.  State,  3  Indiana  193. 

100.  Where  the  defendant  is  charged 
with  breaking  into  the  house  of  anoth- 
er, and  making  a  great  noise;  on  ac- 
count of  which  noise,  and  the  breaking 
into  the  house,  the  wife  of  the  latter 
miscarries,  an  indictment  lies  for  this 
offence  as  for  a  misdemeanor.  Com- 
monwealth v.   Taylor,  5  Binn.  277. 

101.  Where  a  complaint  charges  that 
the  defendants,  with  force  and  arms, 
were  disturbers  and  breakers  of  the 
peace,  Ac,  to  the  great  disturbance  of 
divers  citizens;  held  that  no  offence 
was  technically  charged  in  this  com- 
plaint: it  should  have  alleged  that  the 
defendants  were  disturbers,  Ac,  to  the 
great  damage  and  common  nuisance  of 
all  the  citizens  of  the  Commonwealth 
then  inhabiting,  being,  and  Residing, 
Ac.  Commonwealth  v.  Smith,  6  Cosh. 
80. 


OUTLAWRY. 


1.  In  a  judgment  of  outlawry  an 
exigent  should  not  be  awarded  before 
a  pluries  has  been  returned  "not 
found."  Commonwealth  v.  Hagerman, 
2  Virg.  Cas.  244. 

2.  So  as  a  sufficient  number  of  county 
courts  should  not  intervene,  where  to 
enable  the  sheriff  to  exact  the  defend- 
ant five  times,  a  new  writ  of  exigent 
should  issue,  stating  the  first  writ  with 
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the  return  of  its  partial  execution,  and 
requiring  a  party  to  be  exacted  from 
county  court,  to  county  court,  in  order 
that  with  the  first  he  be  exacted  five 
times.    lb. 

3.  When  a  party  has  been  indicted 
for  a  trespass  with  force  and  arms,  he 
may  be  prosecuted  to  outlawry  in  Vir- 
ginia. Commonwealth  v.  Hale,  2  Virg. 
Cas.  241. 

4.  And  the  coroner  ought  to  pro- 
nounce the  judgment  of  outlawry,  and 
his  name  ought  to  be  recited  by  the 
sheriff  in  his  return  to  the  exigent  lb., 
and  Commonwealth  v.  Anderson,  2  Virg. 
Cas.  £45. 

5.  When  the  return  of  the  exigent 
indicates  that  the  judgment  of  outlawry 
has  been  pronounced  by  the  coroner,  by 
name,  the  Court  will,  on  motion,  award 
the  writ  of  capias  utlagatum,  without 
referring  to  the  record,  to  see  whether 
there  are  errors  or  not  in  the  preceding 
process.    lb. 

6.  In  a  process  of  outlawry  in  Penn- 
sylvania, the  township  of  which  the  de- 
fendant was  inhabitant,  must  be  stated; 
but  if  he  is  shown  to  have  been  there, 
it  is  sufficient,  though  not  his  place  of 
residence.  Respublica  v.  Steele.  2  Dall. 
92. 


PARDON. 

1.  Where  power  is  conferred  upon 
the  executive,  by  the  constitution,  to 
grant  pardons,  it  includes  the  power 
of  granting  a  conditional  pardon.  The 
People  v.  Potter,  1  Parker's  Crim,  Rep. 
41. 

2.  Such  condition  may  extend  to 
banishment  from  the  United  States; 
and  where  there  is  a  breach  of  the  con- 
dition, the  pardon  becomes  void,  and 
the  criminal  may  be  remanded  on  his 
original  sentence,    lh. 

3.  The  power  of  remanding  in  such 
cases  can  be  exercised  by  the  Court  in 
which  he  was  convicted,  or  by  any 
Court  of  superior  criminal  jurisdiction. 
lb. 

4.  Whore  one  is  convicted  of  per- 
jury, he  is  an  incompetent  witness, 
though  he  has  been  pardoned  by  the 
Governor,  and  the  pardon  purports  to 


restore  him  to  ail  his  civil  rights,  the 
legislature  having  provided  that  such 
convict  shall  not  be  allowed  to  testify 
till  such  judgment  be  reversed;  such  is 
the  law,  though  the  exclusive  power  of 
pardon  be  vested  in  the  Governor. 
Houghtaling  v.  Kdderkouse,  1  Parker's 
Crim.  Rep.  241. 

5.  The  Governor  has  the  constitu- 
tional power  to  pardon  convicts,  upon 
such  conditions  as  he  may  choose  to 
impose,  or  upon  the  terms  specified  in 
sec.  245,  ch.  52,  Digest,  and  if  the 
pardon  follow  not  the  specific  con- 
ditions of  this  section,  it  must  be  con- 
strued to  be  given  under  the  general 
power.    Hunt,  Ex  parte,  5  Eng.  284. 

6.  Pardons  are  to  be  considered  fa- 
vorably to  the  convict;  they  take  ef- 
fect from  the  delivery,  and  not  only  re- 
lieve from  punishment,  but  clear  the 
pardoned  from  the  guilt  of  the  offence. 
lb. 

7.  A  convict  pardoned  by  the  Gov- 
ernor under  the  general  power,  upon 
condition  that  he  shall  leave  the  State, 
if  he  complies  with  such  condition,  but 
afterwards  returns  to  the  State,  is  not 
liable  to  be  retaken  and  imprisoned 
under  the  former  conviction,     lb. 

8.  Where  a  person  was  convicted  of 
a  criminal  offence  and  sentenced  to  im- 
prisonment for  a  specified  time,  and  to 
pay  a  fine  of  one  hundred  dollars,  after- 
wards was  pardoned  for  the  "  crime  of 
which  he  stands  convicted;"  after  this 
an  execution  was  issued  against  him 
for  the  amount  of  the  fine,  and  the  costs 
of  prosecution,  and  also  a  fee-bill  for 
the  costs  made  by  him;  held  that  the 
pardon  discharged  him  from  the  fine, 
but  not  from  the  costs.  HaUiday  v. 
People,  5  Gilman  214. 

9.  Where  a  pardon  is  granted  to  one 
convicted  and  sentenced  for  an  infa- 
mous offence,  it  restores  his  compe- 
tency as  a  witness;  but  a  remission 
merely  of  his  punishment  does  not  re- 
store his  competency.  Perkins  v. 
Stevens,  24  Pick.  217. 

10.  It  seems  that  a  person  sentenced 
to  the  State  prison  for  life,  and  after- 
wards pardoned,  is  restored  to  his  rights 
and  duties  as  a  parent,  and  becomes  en- 
titled to  the  custody  of  his  infant  chil- 
dren, who  had  been  placed  under  the 
care  of  a  guardian  appointed  during  his 
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civil  death ;  the  effect  of  the  pardon  is 
to  acquit  the  offender  of  the  penalties 
annexed  to  the  conviction,  and  to  give 
him  a  new  credit  and  capacity,  but  it 
does  not  affect  or  annul  the  second  mar- 
riage of  bis  wife,  nor  the  sale  of  his 
property  by  persons  appointed  to  ad- 
minister on  his  estate,  nor  divest  his 
heirs  of  the  interest  acquired  in  his 
estate,  in  consequence  of  his  civil 
death.  Matter  of  Denting,  10  John.  232. 

11.  The  Governor  cannot  constitu- 
tionally add  to,  or  commute  a  punish- 
ment, but  under  the  power  of  pardoning, 
he  may  remit  part  of  a  fine.  State  v. 
Twitty,  4  Hawks  193. 

12.  An  averment  in  an  information 
that  the  prisoner  was  discharged  in 
consequence  of  a  pardon,  is  equivalent 
to  an  averment  that  he  was  discharged 
14  in  due  course  of  law,"  and  that  it  is  not 
necessary  to  use  the  words.  The  in- 
formation avers  a  specific  means  of  dis- 
charge; and  that  such  a  discharge  is 
in  due  course  of  law,  is  a  matter  of 
legal  inference.  Evans  v.  Common- 
wealth, 3  Met.  453. 

13.  A  pardon  for  a  particularly 
specified  offence,  shall  not  operate  as  a 
pardon  for  a  prior  felony  not  mentioned 
in  such  pardon.  State  v.  McCarty,  1 
Bay  334. 

14.  A  man  who  is  indicted  for  horse 
stealing,  cannot  legally  plead  in  de- 
fence of  the  charge  that  the  crime  was 
committed,  if  at  all,  prior  to  a  convic- 
tion against  him  for  negro-stealing,  for 
which  he  had  received  a  pardon.  Haxo- 
kinsv.  State,  1  Porter  475. 

15.  Neither  a  conviction,  nor  pardon 
for  a  particular  offence,  can,  in  this 
State,  operate  as  a  discharge  of  any 
other  distinct  offence,     lb. 

16.  The  Governor's  pardon  will  not 
discharge  the  moiety  of  a  fine  for 
negro-killing,  which  goes  to  the  inform- 
er, although  he  may  remit  the  moiety 
which  goes  to  the  State.  Rowe  v.  State, 
2  Bay  565. 

IT.  A  prisoner  can  derive  no  advan- 
tage from  pardon  without  bringing  the 
same  judicially  before  the  Court. 
United  States  v.  Wilson,  1  Peters  150. 

18.  Where  it  appears  from  the  record, 
and  the  pardon  itself,  that  the  Gover- 
nor was  misinformed,  and  granted  the 
pardon  under  the  impression  that  there 


was  a  subsisting  judgment,  when  in 
fact  there  was  no  judgment,  the  par- 
don is  void;  an  appeal  to  the  Supreme 
Court  annuls  the  judgment;  and  if  that 
Court  decides  in  favor  of  the  State,  it 
is  the  duty  of  the  judge  presiding  at 
the  next  term  to  pass  sentence,  this 
a  new  judgment  unconnected  with  that 
appealed  from.  State  v.  Mclntire,  1 
Jones'  N.  Car.  B.  1. 

19.  Where,  upon  the  face  of  the  par- 
don, it  appears  that  the  Governor  sup- 
posed the  defendant  had  been  fined  as 
well  as  imprisoned,  and  the  imprison- 
ment is  remitted  provided  the  fine  be 
first  paid,  this  mistake  as  to  fact 
renders  the  pardon  void.     lb. 

20.  The  Governor  may  pardon  a  por- 
tion of  the  punishment  after  it  is  fixed 
by  judgment,  whether  he  has  power  to 
pardon  a  portion  of  the  supposed  pun- 
ishment (when  it  is  discretionary)  be- 
fore it  is  fixed  by  judgment — Quert. 
lb. 

21.  Though  the  pardoning  power  is 
general,  if  the  punishment  be  at  the  dis- 
cretion of  the  presiding  judge,  it  is  pre- 
sumed that  the  pardoning  power  will 
only  be  exercised  in  extreme  cases. 
lb. 

22.  The  repeal  of  a  penal  statnte 
operates  as  a  pardon  of  all  offences 
which  were  committed  previous  to 
such  repeal.  Roberts  v.  State,  2  Overt 
423. 

23.  Where  a  pardon  is  granted  by  a 
Governor  of  a  State,  under  its  great 
seal,  it  is  evidence  per  se  without  fur- 
ther proof.    lb.  1  Bald.  78. 

24.  A  pardon  granted  by  the  Presi- 
dent of  the  United  States,  after  con- 
demnation, as  to  all  the  interest  of  the 
United  States  in  the  penalty  incurred 
by  a  violation  of  the  embargo  laws,  and 
directing  all  further  proceedings  on 
behalf  of  the  United  States  to  be  stayed, 
will  not  remit  the  interest  of  the  cus- 
tom-house officers  in  a  moiety.  K 
States  v.  Lancaster,  4  Wash.  C.  C.  64. 

25.  A  pardon  makes  one  sentenced 
to  the  States  prison  for  forgery,  com- 
petent as  a  witness,  although  there  is 
a  clause  in  the  pardon  declaring  that 
nothing  contained  therein  is  intended 
to  relieve  the  prisoner  from  the  legal 
disabilities  arising  from  his  conviction 
and  sentence,  but  solely  from  inipris- 


Digitized  by 


Google 


PEDDLERS. 


605 


Peddlers. 


onment;  such  clause  will  be  considered 
repugnant,  and  will  be  treated  as  sur- 
plusage. People  v.  Pease,  3  Johns.  333. 

26.  In  South  Carolina,  the  Governor 
may  grant  a  pardon  on  the  condition 
that  the  offender  shall  leave  the  State 
and  never  return.  State  v.  Smith,  1 
Bailey  283. 

27.  And  when  this  condition  is 
violated,  the  original  sentence  may  be 
enforced  in  a  court  of  law.      lb. 

28.  In  South  Carolina,  the  4th  sec- 
tion of  the  act  of  1827,  which  directs 
fines  and  forfeitures  incurred  or  im- 
posed in  any  Court  of  Sessions,  to  be 
paid  to  the  commissioners  of  public 
buildings  for  public  purposes,  does  not 
deprive  the  Governor  of  the  power 
given  him  by  the  Constitution,  to  remit 
so  much  of  any  fine  or  forfeiture  as  is 
not  by  law  given  to  the  informer,  or 
other  private  persons  for  private  pur- 
poses.   State  v.  Simpson,  1  Bailey  378. 

29.  A  condition  being  annexed  to  a 
pardon,  that  the  offender  shall  suffer 
a  specific  punishment,  will  not  do  away 
with  the  performance  of  the  other  part  of 
the  condition;  but  if  the  offender  fails  to 
perform  it  within  a  reasonable  time, 
the  pardon  is  forfeited,  and  the  execu- 
tion of  the  original  sentence  may  be 
enforced.  State  v.  Addington,  2  Bailey 
516. 

30.  In  South  Carolina,  the  Governor 
has  the  power  of  granting  reprieves 
and  pardons,  in  all  cases  (except  of 
impeachment),  after  conviction,  either 
with  or  without  terms  or  restrictions. 
State  v.  Fuller,  1  McCord  178. 

31.  In  South  Carolina,  where  the 
Governor  pardoned  a  feme  covert, 
upon  condition  that  she  would  leave 
the  State  within  two  weeks,  and  she 
failed  to  go,  the  Constitutional  Court 
will  consider  the  pardon  as  void,  and 
will  proceed  to  pass  sentence,    lb. 

32.  In  South  Carolina,  the  Governor 
may  remit  the  half  of  the  penalty  for 
retailing  spirituous  liquors  (under  the 
act  of  1801)  that  is  given  by  that  act 
to  the  commissioners  of  roads,  but  not 
the  half  which  goes  to  the  informer. 
State  v.  Williams,  1  N.  &  M.  26. 

33.  In  Virginia,  the  House  of  Dele- 
gates cannot,  without  the  concurrence 
of  the  Senate,  pardon  persons  which 
have  been  condemned  under  the  trea- 


son law  of  1776,  by  the  General  Court. 
Commonwealth  v.  Caton,  4  Call.  5. 

34.  In  Virginia,  where  a  condition 
was  annexed  to  a  pardon  by  the  Gov- 
ernor, it  was  held  that  the  executive 
had  no  power  to  pardon  upon  condition, 
and  that  such  pardon  was  absolute. 
Commonwealth  v.  Fowler,  4  Call.  35. 

35.  In  Virginia,  where  a  justice  of 
the  peace  forfeited  his  office,  and  be- 
came disqualified  from  acting  under 
his  commission,  on  account  of  a  judg- 
ment and  conviction  against  him  for  a 
felony;  it  was  held  that  a  pardon  did 
not  dispense  with  the  forfeiture,  or  re- 
store his  capacity.  Fugate1*  case,  2 
Leigh  724. 

36.  In  Pennsylvania,  the  power  of 
the  Governor  to  grant  pardons,  does 
not  embrace  remitting  the  costs  to 
which  the  prisoner  may  have  been 
sentenced  upon  conviction.  Ex  parte 
McDonald,  2  Whart.  440. 


PEDDLERS. 


1.  Books  were  sent  up  from  Charles- 
ton to  Columbia,  and  consigned  to 
Pollock,  Solomon  &  Co.,  merchants  and 
auctioneers  in  Columbia,  by  whom  the 
freight  from  Charleston  was  paid,  and 
sold  by  them  and  the  defendant  at 
auction  and  private  sale,  for  the  use 
and  benefit  of  the  defendant ;  held  not 
to  come  within  the  purview  of  the  act 
of  Assembly  for  hawking  and  peddling. 
State  v.  Belchei,  1  McMullan  40. 

2.  A  hawker  and  peddler  is  one  who 
travels  from  town  to  town,  or  from 
plantation  to  plantation,  carrying  to 
sell,  or  exposing  to  sale,  goods,  wares, 
and  merchandise  ;  but  a  single  ship- 
ment of  goods,  regularly  consigned  to 
Pollock,  Solomon  &  Co.,  by  the  defend- 
ant, and  sold  by  himself  or  them  for 
his  use  and  benefit,  is  not  hawking  and 
peddling,  within  the  meaning  of  the  act. 
lb. 

3.  The  defendant,  a  non-resident  of 
this  State,  did  sell  goods,  wares,  and 
merchandise  in  a  house  in  the  town  of 
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Columbia,  and  is  therefore,  when  prop- 
erly indicted  and  convicted,  liable  to 
the  penalties  of  the  act  of  the  Assembly 
of  1835,  page  6  (per  O'Neall,  J.)     lb. 

4.  An  indictment  for  vending  clocks, 
without  license,  must  allege  a  sale  or 
some  other  disposition  of  a  clock,  in 
the  way  of  trade  ;  but  it  is  not  neces- 
sary to  allege  to  whom  the  clock  was 
sold,  or  the  price  that  was  given.  Page 
v.  State,  6  Mo.  R.  205. 

5.  The  12th  section  of  the  act  con- 
cerning peddlers  (R.  C.  1835,  p.  429), 
requires  a  license  to  peddle  clocks, 
whether  manufactured  in  the  State  or 
not.     lb. 

6.  The  first  and  2d  sections  of  the 
act  of  1837,  relative  to  the  licensing  of 
peddlers,  and  the  penalty  for  peddling 
without  a  license,  being  inconsistent 
with,  is  repealed  by  the  act  of  1848. 
Hirschfelder  v.  State,  18  Ala.  112. 

7.  Where  an  indictment  was  found 
under  a  statute  against  peddling  cer- 
tain enumerated  articles,  it  was  held 
that  plain  gold  rings  and  ear-knobs 
were  comprehended  in  the  signification 
of  the  term  "  jewelry  P  Com.  v.  Stephens, 
14  Pick.  370. 

8.  An  indictment  against  a  peddler, 
which  does  not  allege  that  the  person 
charged  with  peddling  had  not  first 
obtained  a  license  therefor,  is  bad,  and 
a  judgment  founded  on  such  an  indict- 
ment will  be  reversed.  May  v.  State, 
9  Ala.  Rep.  167. 


PERJURY. 

I.  What  Constitutes  Perjury.    Subornation 

of  Perjury.    Miscellaneous. 
II.  Indictment  for  Perjury. 
III.  Proof  on  the  Trial. 


I.    What    Constitutes    Perjury — Sub- 
ornation op  Perjury — Miscellaneous. 

1.  Where  it  is  alleged  that  three  or 
more  persons  were  jointly  concerned  in 
an  assault,  and  it  was  contended  to  be 
immaterial  if  all  participated  in  it,  by 


which  of  them  certain  acts  were  done ; 
it  was  held  to  be  material,  and  that 
evidence  as  to  the  acta  of  either,  if 
wilfully  and  falsely  given,  constituted 
perjury.  State  v.  Norrit,  9  N.  Hamp. 
R.  96. 

2.  In  cases  of  perjury,  the  matter 
sworn  to  must  be  material,  for  if  it  be 
of  no  importance,  though  false,  it  is 
not  perjury.     lb. 

3.  Though  a  man  swear  falsely,  yet  if 
it  be  in  a  matter  immaterial  to  the  issue, 
it  will  not  amount  to  corrupt  perjury, 
for  the  reason  that  perjury  is  so  high 
a  crime,  in  respect  to  the  injury  H 
does  to  man  ;  but  if  it  is  not  material 
to  the  issue,  it  cannot  by  any  means 
induce  the  jury  to  give  their  verdict 
one  way  or  the  other,  and  consequently 
cannot  injure  the  party  against  whom 
the  verdict  is  given,     lb. 

4.  To  constitute  perjury,  it  is  not 
necessary  that  the  particular  fact 
sworn  to  should  be  immediately  ma- 
terial to  the  issue,  but  it  must  have 
such  a  direct  and  immediate  conection 
with  a  material  fact  as  to  give  weight 
to  the  testimony  on  that  point ;  and  it 
has  been  holden  that  a  false  answer, 
where  a  question  was  put  to  the  wit- 
ness merely  with  a  design  to  impair 
his  credit  as  to  parts  of  the  case 
immediately  material  to  the  issue, 
would  be  perjury,  particularly  if  the 
witness  be  cautioned  as  to  his  answer. 
lb. 

5.  Testimony  tending  to  affect  the 
verdict  of  the  jury,  or  extenuating  or 
increasing  the  damage,  and  thus  in- 
fluencing the  judgment  of  the  Court,  is 
material.     lb. 

6.  It  is  not  necessary  that  the  testi- 
mony should  of  itself  be  sufficient  to 
sustain  the  issue  in  the  case  in  which 
the  witness  is  called,  or  that  it  should 
change  the  mode  of  punishment,  if  in 
a  criminal  case  ;  if  it  is  pertinent  to 
the  issue,  or  enhances  the  damage,  it  is 
sufficient,     lb.. 

7.  Where  R.  was  sued  before  a 
justice  of  the  peace,  on  a  note  for  pay- 
ment of  money,  and  offered  an  affidavit 
as  a  plea,  which  described  the  note, 
and  stated  that  said  R.  did  not  sign 
said  note,  nor  make  his  mark  thereto, 
nor  authorize  any  person  to  do  so  for 
him,  and  that  said  note  was  wholly 
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unjust  and  forged ;  held  that  this 
affidavit  was  a  sufficient  plea  of  non 
est  factum  before  a  justice  of  the  peace, 
in  the  sense  of  the  acts  of  1817,  ch.  86, 
and  of  1819,  ch.  27,  and  that  a  valid 
assignment  of  perjury  might  be  made 
thereupon.  State  v.  Roberts,  1 1  Humph 
639. 

8.  It  is  true,  indeed,*  that  a  man, 
careful  of  conscience  and  character, 
when  interrogated,  would  not  place 
himself  within  the  narrow  and  pain- 
ful limits  of  mere  literal  truth;  still, 
if  this  be  done,  it  does  not  constitute  a 
proper  case  for  the  assignment  of  per- 
jury.    Lamden  v.  State,  5  Humph.  83. 

9.  A  bankrupt  is  bound  to  exhibit  a 
true  schedule  of  all  his  property,  and  if 
he  fail  to  do  this,  wilfully  and  fraudu- 
lently, he  is  guilty  of  perjury.  State 
t.  Conner,  3  McLean  573. 

10.  But  if  he,  being  unacquainted 
with  the  requirements  of  the  law,  shall 
be  advised  by  his  counsel,  after  the 
facts  have  been  fully  stated  to  him, 
that  certain  items  of  property  are  not 
required  to  be  stated  on  his  schedule, 
and  he  omits  them,  he  is  not  guilty  of 
perjury,    lb. 

11.  The  words  "  corporal  oath,"  and 
"  solemn  oath,"  are  held  to  be  synony- 
mous, and  an  oath  taken  with  the  up- 
lifted hand  may  be  properly  described 
by  either  of  these  words.  Jackson  v. 
State,  1  Carter's  R.  184. 

12.  Where  the  false  swearing  was 
in  the  course  of  a  judicial  proceeding, 
it  is  not  essential  to  the  commission  of 
the  offence  of  perjury  that  all  the  pro- 
ceedings on  the  trial  should  be  strictly 
regular.     State  v.  Hall,  7  Blackf.  25. 

13.  It  is  essential,  however,  that  the 
Court  have  jurisdiction  of  the  subject- 
matter,  and  power  to  administer  an 
oath  to  a  witness,    lb. 

14.  Where  a  defendant  made  a  false 
affidavit  to  procure  a  search-warrant, 
and  charged  that  the  felony  had  been 
committed,  it  was  held  that  the  affi- 
davit need  not  charge  the  offence  on  any 
particular  individual,  in  order  to  con- 
stitute the  crime  of  wilful  perjury. 
Carpenter  v.  State,  4  Howard's  R.  163. 

15.  In  Indiana,  the  statute  declares 
that  any  person  who  shall  take  a  law- 
ful oath  in  any  matter  in  which  by 
law  an  oath  may  be  required,  and  shall 


under  such  oath,  swear  wilfully,  cor- 
ruptly, and  falsely,  touching  a  matter 
material  to  the  point  in  question,  shall 
be  deemed  guilty  of  perjury.  State  v. 
Johnson,  7  Blackf.  49. 

16.  It  is  perjury  to  swear  falsely  in 
an  affidavit  to  hold  to  bail.     lb. 

17.  It  is  perjury  to  swear  falsely  to 
a  material  point  in  an  affidavit  for  the 
continuance  of  a  cause,     lb. 

18.  Where  an  estate  was  conveyed 
by  A.  to  B.,  which  had  been  previously 
mortgaged  to  C,  and  a  judgment  was 
received  by  C,  under  the  mortgage, 
for  the  possession  of  the  estate,  and  a 
petition  for  a  review  was  afterwards 
filled  by  B.,  setting  forth  the  discovery 
of  new  evidence,  showing  a  technical 
payment  of  the  debt  secured  by  the 
mortgage,  and  swore,  at  the  hearing  of 
the  petition,  that  he  notified  B.  when 
the  conveyance  was  made  of  the  exist- 
ence of  the  mortgage,  and  A.  was  after- 
wards indicted  for  perjury  in  so  swear- 
ing, and  a  motion  made,  before  plea, 
to  quash  the  indictment,  by  reason  of 
the  immaterality  of  such  evidence  to 
the  main  issue  at  the  hearing  ;  held 
that  such  evidence  was  pertinent  if  not 
material,  and  the  motion  was  denied. 
Com.  v.  Farley,  Thacher's  Crim.  Cas. 
654. 

19.  Where  one  is  summoned  as  a 
trustee,  he  may  discharge  himself  by 
disclosing  that  he  has  appropriated  the 
funds  of  the  principal  defendant  in  his 
hands,  to  the  payment  of  money  due 
him  by  such  defendant,  though  the  same 
be  in  fact  due  on  a  contract  which  is 
usurious;  and  if  such  trustee,  after  hav- 
ing discharged  himself  by  a  statement 
of  such  appropriation,  in  his  answer, 
without  disclosing  that  the  debt  was 
due  him  on  a  usurious  contract,  is  in- 
dicted for  perjury  in  such  statement, 
and  the  principal  defendant  being  ex- 
amined as  a  witness  in  support  of  the 
charge,  deny  the  existence  of  any  con- 
tract between  him  and  the  trustee,  for 
the  payment  by  him  to  the  latter  of  any 
more  than  lawful  interest,  such  person, 
if  his  testimony  be  false,  may  be  indict- 
ed for  perjury.     lb. 

20.  On  an  indictment  for  perjury  un- 
der the  Rev.  St.  c.  36,  §  65,  regulating 
the  returns  to  be  made  by  the  officers 
of  the  banks,  where  the  cashier  swears 
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that  the  return  made  by  him  "  is,  ac- 
cording to  bis  best  knowledge  and 
belief,  true,"  knowing  at  the  time  that 
it  was  false,  and  taking  the  oath  de- 
liberately ;  held  he  is  guilty  of  per- 
jury, under  Rev.  St.  c.  128,  §  2.  Com. 
v.  Dunham,  Jr.,  Thacher's  Crim  Cas. 
519. 

21.  A  false  oath  taken  before  the 
Commissioners  of  Bankruptcy,  was  de- 
clared to  be  perjury,  and  subjected  the 
offender  to  punishment;  but,  the  moment 
the  law  was  repealed,  it  remained  a 
false  oath,  but  ceased  to  be  an  offence 
punishable  by  municipal  law.  Anony- 
mous, 1  Washington  C.  0.  84. 

22.  One  of  the  essential  ingredients 
accessary  to  constitute  legal  perjury 
is,  that  the  tribunal,  or  body  before 
whom  false  swearing  is  alleged  to  have 
been  committed,  must  have  legal  au- 
thority and  power  to  inquire  into  the 
cause  or  matter  investigated.  Pankey 
v.  People,  1  Scam.  80.     ' 

23.  'An  affidavit  administered  by  a 
justice  of  thcf  peace,  as  a  foundation 
for  obtaining  the  writ  of  habeas  corpus, 
is  within  the  scope  of  the  powers  of  a 
justice  of  the  peace;  and  if  the  matter 
alleged  to  have  been  falsely  sworn  is 
material  to  the  obtainment  of  the  writ 
of  habeas  corpus,  the  defendant  may 
with  propriety  be  convicted.  White 
v.  State,  1  Smed.  and  Marsh.  149. 

24.  It  is  sufficient  for  one  in  custody  to 
make  oath  that  he  is  illegally  so  detain- 
ed, and  he  is  entitled,  as  a  matter  of 
right,  to  issue  a  writ  of  habeas  corpus; 
whatever  else  he  may  state  in  his  affi- 
davit by  way  of  inducement,  though  it 
may  be  false,  cannot  be  made  the  foun- 
dation of  a  conviction  for  perjury. 
lb. 

25.  Where  the  oath  is  taken  before 
a  state  or  national  magistrate,  author- 
ized to  administer  oaths,  in  pursuance 
of  any  regulations  prescribed  by  the 
Treasury  department,  or  in  conformity 
with  the  practice  and  usage  of  the 
Treasury  department,  so  that  the  affi- 
davit would  be  admissible  evidence  at 
the  department  in  support  of  any  claim 
against  the  United  States,  and  the 
party  swears  falsely,  the  case  is  within 
the  purview  of  the  act  of  1823,  chap. 
165.  State  v.  Bailey,  9  Peters'  R. 
238. 


26.  A  justice  of  the  peace  of  the 
Commonwealth  of  Kentucky,  author- 
ized by  the  laws  of  that  State  to  ad- 
minister oaths,  has  authority  and  juris- 
diction to  administer  an  oath  and  take 
an  affidavit,  and,  if  the  facts  stated 
therein  arc  falsely  sworn  to,  the  case  is 
within  the  act  of  Congress  of  the  1st 
day  of  March,  1823.     lb. 

27.  Where  a  person,  on  the  trial  of 
a  suit,  presents  himself  as  a  witness 
in  support  of  the  charges  against  the 
adverse  party,  on  his  account-book,  and 
voluntarily  takes  the  general  oath,  to 
tell  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  legally  administered, 
instead  of  the  more  restricted  oath, 
to  make  just  and  true  answers  to  such 
questions  as  he  shall  be  asked  by  the 
Court,  or  by  the  order  thereof,  and  tes- 
tifies untruly, wittingly  and  willingly,  to 
matters  material,  and  legitimately  de- 
rivable from  him,  he  will  be  guilty  of 
perjury  within  the  purview  of  the  Rev. 
Stat.  c.  58,  §  1,  and  may  be  convicted. 
State  v.  Keene,  26  Me.  33. 

28.  Where  G.  F.  F.  was  summoned  as 
a  trustee  of  J.  P.,  stated  in  his  answer, 
among  other  things,  that  from  the  pro- 
ceeds of  property  placed  in  his  hands 
by  J.  P.,  as  security  for  the  indebted- 
ness of  S.  P.,  he  had  received  a  sum  of 
money,  which,  in  pursuance  of  a  pre- 
vious agreement  between  him  and 
S.  P.,  be  had  appropriated  in  part  dis- 
charge of  bis  demands  against  S.  P., 
and  that  he  had  appropriated,  paid  over 
and  accounted  to  S.  P.  for  all  the 
money  so  received  by  him  ;  and  after 
being  discharged  as  such  trustee,  S.  P. 
entered  a  complaint  against  him  before 
the  grand  jury,  for  perjury  in  the  above 
statement  contained  in  his  answer  :  on 
the  investigation  of  this  complaint  S.  P. 
appeared,  and  was  examined  as  a  wit- 
ness,and, after  having  given  a  statement 
in  detail  of  the  transactions  between 
him  and  G.  F.  F.,  testified  in  answer  to 
a  question  put  to  him  by  the  district 
attorney,  that  there  never  was  any  con- 
tract or  agreement  between  him  and 
G.  F.  F.,  for  the  payment  by  him  to  the 
latter  of  any  more  than  lawful  interest 
on  any  of  the  transactions  in  evidence 
between  them,  in  any  shape  or  any 
form  ;  held  that  S.  P.,  being  indicted 
for  perjury  for  so  doing,  the  evidence 
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given  by  him  was  material  to  the  in- 
quiry before  the  grand  jury.  Com.  v 
Parker,  2  Cash.  212. 

29.  Perjury  may  be  committed  on  an 
oath  taken  before  a  Court  of  competent 
jurisdiction,  although  the  witness  was 
erroneously  sworn.  The  State  v.  Molier, 
1  Dev.  263. 

30.  Perjury  may  be  committed  where 
one  gives  evidence  before  a  grand 
jury.    The  State  v.  Offutt,  4  Blackf.  355. 

31.  Where  an  incompetent  witness 
is  permitted  to  testify  falsely,  it  will 
be  perjury.  Montgomery  v.  the  Statet 
10  Ohio  220. 

32.  Under  the  Revised  Statutes  of 
Massachusetts,  chap.  128,  the  offence 
of  perjury  at  Common  Law  has  not  been 
changed,  and  in  every  case  of  perjury 
materiality  is  still  an  element  of  the 
offence.  Com.v.  Farley  Thacher's  Crim. 
Cas.*654. 

33.  One  cannot  commit  perjury  be- 
fore a  justice  who  has  no  jurisdiction 
of  the  offence,  in  the  trial  of  which  the 
perjury  is  alleged  to  have  been  commit- 
ted. Boling  v.  Luther,  2  Tayl.  202. 

34.  Perjury  may  be  committed  where 
a  defendant  in  debt  on  a  bond,  makes 
an  affidavit  before  the  justice  before 
whom  the  case  is,  that  he  did  not. sign 
the  bond  sued  on.  Com.  v.  Litton,  6 
Gratt.  691. 

35.  Where  a  person  takes  a  false 
oath  under  the  insolvent  debtors'  act, 
it  is  perjury  at  Common  Law.  Common- 
wealth v.  Calvert,  1  Virg.  Cas.  181. 

36.  Perjury  is  swearing  falsely  and 
corruptly,  contrary  to  the  belief  of  the 
witness,  and  not  swearing  rashly  and 
inconsiderately  according  to  his  belief. 
U.  State*  v.  Shelbwrne,  1  Bald.  350. 

37.  Perjury  may  be  committed  on  an 
oath  administered  by  a  justice  of  the 
peace  on  the  investigation  of  a  matter 
submitted  to  arbitration,  by  a  rule  of 
Court,  where  the  parties  do  not  con- 
sent. State  v.  Stephenson,  4  McCord 
165. 

38.  Where  a  bankrupt,  under  the 
bankrupt  law  of  1841,  swears  falsely  to 
his  schedule,  it  is  no  perjury.  United 
States  v.  Dickey,  1  Morris  412. 

39.  But  where  one  makes  false  state- 
ments in  regard  to  it,  in  answer  to  in- 
terrogatories proposed  to  him  in  his 
examination,  it  will  be  perjury,    lb. 

89 


40.  Where  an  oath  which  is  required 
to  be  administered  by  a  collector  of 
customs,  is  falsely  made  before  a  legal 
deputy  of  the  collector,  acting  under 
the  provisions  of,  and  in  cases  required 
by  the  act  of  2d  March,  1799  ;  held 
that  it  may  be  sufficient  ground  for  an 
indictment  for  perjury.  United  States 
v.  Barton,  Gilpin  439. 

41.  The  crime  of  perjury  is,  the  tak- 
ing of  a  wilful  false  oath,  by  one  who 
being  lawfully  required  to  depose  the 
truth  in  any  judicial  proceeding,  swears 
absolutely  in  a  matter  material  to  the 
point  in  question.  Com.  v.  Pollard,  12 
Met.  225. 

42.  The  oath  must  not  only  be  wil- 
fully false,  but  it  must  be  material  to 
the  issue  ;  for  if  it  be  of  no  import- 
ance, and  immaterial  though  false,  it 
is  not  perjury,  because  it  does  not  af- 
fect the  issue,  and  it  lies  on  the  prose- 
cutor to  prove  that  it  is  thus  material. 
lb. 

43.  When  a  clerk  of  |  Circuit  Court 
administers  an  oath  as  to  the  travel  of 
a  witness,  which  is  not  required  by  law, 
nor  by  a  rule  of  Court ;  it  is  held  not 
to  be  false  swearing,  under  the  act  of 
Congress.  United  States  v.  Babcock,  4 
McLean  113. 

44.  Where  there  is  an  intentional 
omission  by  a  defendant  to  place  a  part 
of  his  property  on  a  schedule,  on  an  ap- 
plication under  the  bankrupt  act,  which 
he  swears  to  as  containing  a  true  ac- 
count of  all  his  effects,  he  is  guilty  of 
perjury  under  the  act  of  Congress.  U. 
States  v.  Nichols,  4  McLean  23. 

45.  An  extra  judicial  oath  lays  no 
foundation  for  a  prosecution  of  perjury. 
United  States  v.  Babcock,  4  McLean 
113. 

46.  In  the  absence  of  positive  acts 
of  the  Legislature,  there  is  no  criterion 
by  which  an  act  can  be  ascertained  to 
be  criminal,  but  that  of  its  being 
against  the  interest  of  the  State.  A 
false  oath  is  injurious  to  the  State,  or 
to  any  individual  only  where  it  tends 
to  prevent  right ;  therefore,  to  consti- 
tute perjury,  it  must  be  to  some  mate- 
rial fact  tending  to  injure  some  person. 
State  v.  Dodd,  8  Murphy  226. 

47.  Perjury  may  be  committed  in  an- 
swering a  question  that  has  no  relation 
to  the  issue,  if  asked  with  a  design  to 


Digitized  by 


Google 


610 


PERJURY. 


What  Constitutes  Peijury,  fto. 


impair  the  credit  of  the  witness  as  to 
those  parts  of  the  case  which  are  ma- 
terial and  important  to  the  issue,  par- 
ticularly if  the  witness  be  cautioned  as 
to  his  answer.  State  v.  Strat,  1  Murphy 
124. 

48.  In  North  Carolina,  where  iron 
was  left  with  one  for  a  certain  purpose, 
who,  after  using  part,  retained  the  re- 
mainder to  his  own  use,  a  warrant  can- 
not be  brought  before  a  single  magis- 
trate to  recover  the  value  of  the  iron 
retained,  the  act  allowing  warrants  for 
specific  articles,  whether  due  by  obli- 
gation, note,  or  assumpsit,  it  does  not 
embrace  this  case.  State  v.  Alex,  2 
Hawks  182. 

49.  Perjury,  therefore,  cannot  be 
committed  on  the  trial  of  the  warrant 
before  the  magistrate.    lb. 

50.  To  constitute  perjury  it  is  neces- 
sary that  the  oath  relate  to  some  mat- 
ter material  to  the  question  in  issue. 
State  v.  Hattaway,  2  Nott  &  McCord 
\l8. 

51.  It  is  nofrnecessary  that  the  par- 
ticular fact  sworn  to  should  be  imme- 
diately material  to  the  issue,  but  it  must 
have  such  a  direct  and  immediate  con- 
nection with  a  material  fact  as  to  give 
weight  to  the  testimony  to  that  point. 
lb. 

52.  Where  a  particular  fact  was  ma- 
terial in  the  case,  and  the  witness 
8  wore  to  the  fact,  and  said  that  he  was 
present  when  it  took  place,  and  he  was 
asked  where  he  lived  at  the  time,  and 
he  answered  near  the  parties,  and  it 
was  proved  he  did  not  live  iu  the  State 
at  the  time,  it  was  held  that  it  was  not 
swearing  to  6uch  a  material  fact  as 
would  constitute  perjury,  though  false. 
lb. 

53.  A  defendant  sued  for  slander  in 
charging  the  plaintiff  with  perjury,  at- 
tempted to  justify  by  proving  that  in  a 
collateral  matter  plaintiff  had  sworn 
falsely ;  held  that  perjury  may  be  com- 
mitted in  swearing  falsely  to  a  collat- 
eral matter  with  intent  to  prop  the 
testimony  on  some  other  point,  but  such 
collateral  matter  must  be  material  to 
the  point  in  dispute  ;  if  it  be  to  a  point 
the  existence,  or  non-existence  of  which 
cannot  affect  the  question  in  dispute,  it 
does  not  tend  to  prevent  the  due  admin- 
istration of  justice,  and  therefore  is  not 


perjury.   Studdard  v.  LinviRc,  3  Hawks 
474. 

54.  Perjury  may  be  assigned  in  .a* 
oath  erroneously  taken,  especially  while 
the  proceedings  remain  unreversed. 
Van  Steenbergh  v.  Rortz,  10  John.  161. 

55.  In  Connecticut,  when  one  takes 
the  oath  provided  for  poor  imprisoned 
debtors,  falsely  and  corruptly,  in  a  pro- 
ceeding to  obtain  the  benefit  of  that 
oath,  and  before  a  magistrate  authoriz- 
ed to  administer  it,  it  is  perjury.  Ar- 
den  v.  State,  11  Conn.  408. 

56.  An  oath  administered  by  a  jus* 
tice  of  the  peace  before  arbitrators,  on 
a  parol  submission  not  made  a  rule  of 
Court,  is  not  a  judicial  oath,  nor  will 
its  falsity  constitute  legal  perjury. 
Hence,  to  charge  a  person  with  having 
sworn  falsely  on  such  an  occasion,  is 
not  actionable.  Mohan  v.  Berry,  5  Mo. 
21. 

57.  Perjury  may  be  assigned  upon 
an  oath  or  affidavit,  which  is  insufficient 
to  effect  the  purpose  for  which  it  was' 
taken,  without  additional  proof ;  and  it 
is  not  necessary  to  show  or  aver  that 
such  additional  proof  was  made.  State 
v.  Dayton,  3  Zabris.  49. 

58.  It  is  not  necessary  that  an  affida- 
vit required  by  statute  should  be  in  the 
words  of  the  act ;  if  the  substantial  re- 
quirements of  the  act  are  embodied  in 
it,  it  will  be  sufficient,  and  perjury  may 
be  assigned  upon  it.     lb. 

59.  A  magistrate,  who  has  taken  the 
oaths  of  qualification  before  one  of  the 
associate  judges,  is  not  duly  qualified, 
and  a  person  cannot  be  tried  for  per- 
jury on  an  oath  taken  before  a  magis- 
trate so  qualified  ;  and  if  on  such  oath 
a  defendant  is  convicted,  a  new  trial 
will  be  granted.  State  v.  Hayvmrd,  1 
Nott  &  McCord  546. 

60.  Perjury  cannot  be  assigned  upon 
An  answer  in  Chancery,  unless  the  bill 
call  for  the  answer  under  oath.  Silver 
v.  State  of  Ohio,  17  Ohio  365. 

61.  Perjury  may  be  committed  in  an 
affidavit  made  in  order  to  obtain  a  cer- 
tiorari to  remove  into  this  Court  a  judg- 
ment rendered  by  a  justice  of  the  peace, 
under  the  act  of  1824,  on  a  trial  had  be- 
fore him,  for  although  by  that  act  the 
writ  of  certiorari  is  abolished,  there  are 
cases  in  which  a  certiorari  is  the  proper 
remedy.    Pratt  v.  Price%  11  Wend  127, 
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62.  Perjury  cannot  be  committed  in 
an  affidavit  of  an  applicant  for  naturali- 
zation, as  to  his  residence  in  the  State 
previous  to  the  application.  The  act 
of  Congress  of  1802;  expressly  excludes 
the  oath  of  the  applicant  on  this  point ; 
it  is  therefore  voluntary  and  immaterial. 
State  v.  HeUe,  2  Hill  290. 

63.  If  a  plaintiff  only  swear  that  the 
account  sued  upon  is  just  to  the  best  of 
his  belief,  perjury  may  be  assigned  of 
such  an  oath.  Patrick  v.  Smoke,  3 
Strobh.  147. 

64.  Perjury  consists  in  the  false 
swearing,  without  any  regard  to  the 
form  of  the  oath  ;  and  if  it  be  alleged 
that  the  oath  was  taken  in  any  particu- 
lar form,  the  statement  is  unnecessary, 
and  need  not  be  proved  ;  it  is  sufficient 
to  prove  that  the  defendant  was  duly 
sworn,     lb. 

65.  Where  a  witness  comes  before  a 
tribunal  to  be  sworn,  it  is  to  be  pre- 
sumed that  he  has  settled  the  point 
with  himself  in  what  manner  he  will 
be  sworn  ;  and  he  should  make  it  known 
to  the  officer  of  the  Court,  and  should  be 
sworn  with  uplifted  hand  ;  though  not 
conscientiously  scrupulous  of  swearing 
on  the  gospels,  and  depose  falsely,  he 
subjects  himself  to  the  pains  and  penal- 
ties of  perjury.  State  v.  Whieenkmrst,  2 
Hawks  458. 

66.  Quere — Whether  perjury  that 
has  been  committed  on  a  hearing  on  a 
criminal  complaint  before  the  district 
judge,  is  within  the  act  of  the  30th  of 
April,  1790,  ch.  9,  §  18.  U.  States  v. 
Clark,  1  Gallieon  497. 

67.  Where  a  man  swears  that  a  thing 
is  so,  or  that  he  believes  it  to  be  so, 
when  in  truth  he  does  not  believe  it  to 
be  so,  the  oath  is  false,  though  the  fact 
really  be  as  stated.  State  v.  Cruih- 
$kank,  6  Blaokf.  62. 

68.  Where,  by  a  legislative  enact- 
ment, certain  oaths  are  prescribed,  and 
false  swearing  in  taking  them  is  de- 
clared perjury,  and  by  a  subsequent 
act  the  original  act  is  amended,  and  the 
form  of  the  oaths  altered,  false  swear- 
ing under  the  amendment  is  perjury, 
although  it  be  not  expressly  declared 
in  the  amended  act.  Campbell  v.  Pee- 
jk,  8  Wend.  636. 

69.  Where  the  contract  ifi  to  deliver 
plank  on  demand,  it  is  necessary  to 


make  a  demand,  to  put  the  party  in  de- 
fault ;  and  in  a  suit  for  the  non-delivery, 
the  material  question  would  be  whether 
a  demand  was  made  ;  it  is  difficult  to 
conceive  of  perjury  in  its  legal  accep- 
tation, committed  on  such  a  trial,  un- 
less the  swearing  is  that  no  such  de- 
mand was  made,  when,  in  fact,  the 
truth  was  otherwise.  McMurry  v. 
State,  6  Ala.  324. 

70.  In  a  trial  for  perjury,  alleged  to 
have  been  committed  in  giving  evn 
dence  in  a  cause  before  a  justice  of  the 
peace,  growing  out  of  a  written  con- 
tract, it  is  necessary  that  the  record  or 
papers  of  the  suit,  and  the  contract, 
should  be  produced  or  accounted  for  ; 
the  first  is  necessary  to  show  the  iden- 
tity of  the  proceedings  with  those  de- 
scribed in  the  indictment ;  and  the. 
other,  to  ascertain  the  legal  effect  of 
the  contract,  and  consequently  what 
questions  of  evidence  were  material  or 
otherwise  in  that  suit.     lb. 

71.  The  circuit  judge,  who  presides 
on  the  trial  of  a  cause,  is,  under  the 
practice  of  Tennessee,  competent  to 
try  the  qualifications  of  jurors,  who  may 
by  him  be  examined  on  their  voir  dire  ; 
and  if  upon  an  issue  or  question  of 
competency  and  qualification,  a  juror 
wilfully  and  corruptly  state  what  is  un- 
true in  a  matter  material  to  such  issuq, 
he  is  guilty  of  perjury.  State  v.  Wall, 
9  Yerg.  347. 

72.  Perjury,  as  defined  in  the  stat-. 
ute,  is  "  when  a  lawful  oath  or  affir- 
mation is  administered  in  some  judicial 
proceeding,  to  a  person  who  swears  or 
affirms  wilfully,  absolutely  and  falsely 
in  a  matter  material  to  the  issue  or 
point  in  question  ;  such  person  shall 
be  deemed  guilty  of  perjury,    lb.     - 

73.  At  Common  Law,  and  consequent- 
ly under  this  statute,  to  take  a  false 
oath  in  any  judicial  proceeding,  upon 
any  point  where  its  administration  is. 
lawful,  is  perjury.    lb. 

74.  And  it  is  perjury,  although  the, 
oath  be  taken  on  a  collateral  matter,  or 
branch  of  a  judicial  proceeding,  which 
in  no  way  affects  the  principal  judg- 
ment, lb. 

75.  The  Circuit  Court  has  power,  on 
an  appeal  from  a  justice  of  the  peace, 
to  require  a  new  recognizance  to  be 
given,  where  4he  security  an. the  recog-. 
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nizance  entered  into  before  the  J.  P.  is 
insufficient.  State  v.  LavaUey,  9  Mo. 
834. 

76.  If  upon  an  examination  had  by 
the  Court  as  to  the  sufficiency  of  the  se- 
curity, the  security  is  sworn  and  testifies 
falsely,  it  will  be  perjury,    lb. 

77.  To  constitute  perjury,  it  is  not  ne- 
cessary that  the  evidence  given  should 
be  material  to  the  main  issue  before  the 
Court ;  it  is  sufficient  if  it  be  material 
to  any  collateral  matter  or  inquiry.    lb. 

78.  If  the  Court  have  jurisdiction  of 
the  parties  and  the  subject-matter,  it  is 
not  necessary  that  the  proceedings 
should  be  strictly  regular,  to  constitute 
perjury.     lb. 

79.  If  on  the  trial  of  a  charge  of  as- 
sault and  battery,  which  has  in  fact 
been  committed,  a  witness  falsely  tes- 
tifies to  such  facts  as  aggravate  the 
battery,  such  false  testimony  is  ma- 
terial, and  is  perjury.  Stevens  v.  State, 
1  Swan  157. 

80.  It  is  not  necessary  that  an  in- 
dictment should  specify  the  perjury 
which  a  defendant  is  charged  with 
having  attempted  to  suborn  a  witness 
to  commit.  State  v.  Holding,  1  McCord 
81. 

81.  A  conviction  for  subornation  of 
perjury  may  be  had  by  the  testimony 
of  one  witness.  Commonwealth  v.  Doug- 
lass, 5  Mete.  241. 

82.  Where  a  party,  who  is  charged 
with  subornation  of  perjury,  knew  that 
the  testimony  of  a  witness  whom  he 
called  would  be  false,  yet  if  he  did  not 
know  that  the  witness  would  wilfully 
testify  to  a  fact,  knowing  it  to  be  false, 
it  was  held  that  he  could  not  be  con- 
victed of  the  crime  charged,    lb. 

83.  To  constitute  subornation  of  per- 
jury, the  party  charged  must  have  pro- 
cured the  commission  of  the  perjury,  by 
inciting,  instigating  or  persuading  the 
gmilty  party  to  commit  the  crime,     lb. 

84.  The  pardon  of  a  person  convicted 
of  a  crime  does  not  discharge  him  from 
the  costs  of  prosecution ;  nor  is  the 
governor  authorized  to  remit  the  costs 
on  smch  prosecution.  State  v.  Farley, 
8  Blackf.  229. 

*86.  Where  perjury  is  committed  in 
proceedings  under  the  bankrupt  law,  it 
cannot  be  prosecuted  under  the  gen- 
eral criminal  law  of  the  United  States. 


the  18th  section  of  which  applies  to 
perjuries  committed  in  judicial  proceed- 
ings, whether  orally  or  by  deposition. 
Anonymous,  1  Wash.  C.  C.  84. 

86.  False  oaths  of  all  kinds  are  pro- 
hibited by  the  Divine  law ;  but  civil  in- 
stitutions punish  them  only  in  certain 
cases,  and  upon  reasons  of  policy,     lb. 

87.  The  repeal  of  the  United  States 
bankrupt  law  was  held  to  be  a  bar  to 
the  prosecution  for  perjury,  which  was 
committed  under  a  law  while  it  was  in 
existence.  U.  States  v.  Passmore,  4 
Dall.  372. 

88.  The  penalty  of  perjury  as  pre- 
scribed by  the  act  of  1839  (Clay's  Dig. 
p.  71,  §  4),  is  changed  by  the  sub- 
sequent act  of  1841  (Clay's  Dig.  p.  427, 
§2).    Be  Bevine  v.  State,  19  Ala.  23. 

89.  In  Pennsylvania,  previous  to  the 
act  of  April  4th,  1807,  a  person  con- 
victed of  perjury  out  of  the  county  of 
Philadelphia,  could  not  be  sent  to  the 
Philadelphia  jail.  Barlow  v.  Common- 
wealth,  3  Binn.  1. 


II.  Indictment  for  Pbrjuby. 

90.  Where  an  indictment  is  laid  for 
perjury  in  taking  a  false  oath  before  a 
regimental  court  of  inquiry,  in  Vir- 
ginia, the .  indictment  should  state  of 
what  number  of  officers  said  court  con- 
sisted, and  what  was  their  respective 
rank,  so  that  the  Court  may  see  whether 
the  court  of  inquiry  was  legally  or- 
ganized or  not.  Connor  v.  Common- 
wealth, 2  Virg.  Cas.  30. 

91.  In  such  case  the  indictment 
should  distinctly  allege  what  was  the 
subject  of  inquiry  before  said  court,  so 
that  the  Court  of  law  may  decide 
whether  the  testimony  of  the  party  ac- 
cused was  upon  a  material  point.     U. 

92.  Where  an  indictment  is  laid  for 
perjury  in  a  court  of  a  justice  of  the 
peace,  the  charging  it  to  have  been 
"  committed  on  the  trial  of  the  cause  or 
is8ue,,,  is  not  defective  for  ambiguity. 
State  v.  Bishop,  1  Chip.  120. 

93.  Where  an  indictment  lies  for  per- 
jury, it  must  state  a  day  certain  on 
which  the  offence  was  committed.  The 
State  v.  Offntt,  4  Blackf.  355. 

94.  Where,  in  an  indictment  for  per- 
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jury,  there  was  an  omission  to  charge 
in  the  bill  of  indictment  that  the  matter 
of  traverse  tried  between  the  State  of 
Tennessee  and  D.,  touching  which  the 
defendant  gave  his  evidence,  was  by 
indictment  or  presentment,  it  was  held 
fatal.     Steinston  v.  State,  6  Yerg.  531. 

95.  Where,  in  an  indictment  for  per- 
jury under  the  bankrupt  law,  in  not 
giving  a  true  and  full  account  of  his 
property,  held  that  the  items  on  the 
schedule  need  not  be  stated  in  the  in- 
dictment. State  v.  Chapman,  3  McLean 
390. 

96.  Where  an  indictment  for  perjury 
is  founded  on  an  oath  made  before  a 
clerk  of  the  Circuit  Court,  it  must  show 
that  the  oath  upon  which  it  was  found- 
ed was  one  which  the  clerk  was  com- 
petent to  administer  ;  a  general  aver- 
ment that  the  clerk  had  the  competent 
power,  will  not  be  good.  McGragor  v. 
State,  1  Carter's  R.  232. 

97.  Where  one  was  indicted  for  per- 
jury, and  it  was  alleged  that  the  per- 
jury was  committed  in  making  oath  to 
a  replication  to  a  plea  of  usury,  that 
the  sum  of  $20  above  the  legal  interest 
was  not  received  for  the  loan  of  $400, 
and  the  proof  was  that  the  respondent 
delivered  to  one  Seygant,  who  borrow- 
ed the  money  of  him,  the  sum  of  4380, 
and  received  therefor  of  him  a  note  for 
$400  ;  it  was  held  that  the  unlawful 
interest  was  received  upon  the  sum  of 
$380,  and  not  upon  the  sum  of  $400, 
and  the  indictment  was  defective. 
State  v.  Tappan,  1  Foster's  R.  56. 

98.  In  Virginia,  where  indictments 
are  found  for  perjury,  they  must  be  ac- 
cording to  the  Common  Law.  Com.  v. 
Lodge,  2  Gratt.  579. 

99.  Where  an  indictment  is  laid  for 
perjury,  in  swearing  to  an  answer  in 
Chancery,  it  should  set  out  the  whole 
bill  and  answer.    lb. 

100.  Where  an  indictment  for  per- 
jury alleged  the  perjury  to  have  been 
committed  on  a  trial  before  a  justice 
and  six  men,  and  the  trial  seemed  to 
have  been  with  consent  of  parties, — it 
was  held  that  the  consent  was  a  waiver 
of  whatever  irregularity  there  might 
have  been  as  to  the  jury.  State  v. 
Hall,  7  Blackf.  25. 

101.  On  the  trial  of  an  indictment 
for  perjury,  where  it  appeared  that  the 


defence  set  up  to  a  criminal  complaint 
amounted  to  an  alibi,  that  the  testi- 
mony of  a  particular  witness  who  was 
examined  thereon,  and  whose  evidence 
was  alleged  to  be  false,  tended  to  es- 
tablish this  defence,  and  it  was  aver- 
red that  each  and  every  part  of  the 
testimony  became  and  was  material  to 
the  defence  ;  held  that  the  materiality 
of  the  alleged  false  testimony  was  well 
'stated  in  the  indictment.  Com.v.Flynn, 
3  Cush.  525. 

102.  It  is  not  necessary  that  the  in- 
dictment should  contain  an  express 
allegation  that  the  matter  sworn  to 
was  material  to  the  question  before 
the  Court ;  where  its  materiality  evi- 
dently appears  from  the  statement  of 
the  matter  itself,  the  express  allegation 
may  be  omitted.  State  v.  Johnson,  7 
Blackf.  49. 

103.  Where  an  indictment  for  per- 
jury alleged  to  have  been  committed 
before  A.,  alleged  the  offence  to  have 
been  committed  before  A.,  and  the  ver 
diet  was  guilty  of  perjury  before  A. 
and  F.;  held  that  the  variance  was 
fatal.  State  v.  May  son,  3  Brevard 
284. 

104.  Where  one  is  indicted  for  pel 
jury,  the  indictment  must  allege  that 
the  evidence  which  the  defendant  gave 
was  material,  and  therefore,  if  the  evi- 
dence which  the  defendant  gave  befote 
the  grand  jury  is  not  shown  clearly  on 
the  face  of  the  indictment,  to  relate  to 
an  offence  committed  within  the  county 
the  indictment  will  be  bad.  Com.  v 
Pickering,  8  Gratt.  R.  628. 

105.  Where  an  indictment  for  perjury 
alleges  the  materiality  of  the  evidence, 
and  there  is  nothing  in  the  record  of 
the  case  in  which  the  evidence  for 
which  the  defendant  was  indicted  was 
given  contradicting  it ;  held  that  the 
indictment  cannot  be  quashed  for  in- 
sufficiency. Com.  v.  Farley,  Thacher's 
Crim.  Cas.  654. 

106.  It  is  unnecessary  and  unusual 
to  aver  in  an  indictment  for  perjury, 
that  the  justice  before  whom  the  oath 
was  taken  had  jurisdiction  of  the  case ; 
that  it  is  sufficient  to  aver  that  an  is- 
sue was  duly  joined  in  his  Court,  and 
it  came  on  to  be  tried  in  the  due  form 
of  law,  and  that  he  had  competent  au- 
thority to  administer  the  oath  in  ques- 
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tion.      Suae   v.    Newton,   1   Iowa   R. 
160. 

107.  In  an  indictment  for  perjury,  it 
is  not  necessary  to  set  forth  the  facts 
which  give  jurisdiction  to  the  Court  or 
officer  trying  the  case  ;  and  that  it  ia 
enough  to  aver  that  he  had  lawful  au- 
thority to  administer  the  oath.    Jb. 

108.  Where  the  defendant  was  in- 
dicted for  perjury,  and  the  indictment 
alleged  that  the  dependent  had  convey- 
ed an  estate  to  B.,  which  had  been 
previously  mortgaged  to  C,  that  C. 
had  recovered  a  judgment,  under  the 
mortgage,  for  the  possession  of  the  es- 
tate, that  a  petition  for  a  review  had 
been  presented  by  B.,  by  reason  of 
newly-discovered  evidence,  to  show  a 
technical  payment  of  the  debt  secured 
by  the  mortgage,  and  that  defendant 
was  guilty  of  perjury  in  testifying  at 
the  hearing  of  the  petition  ;  that  he 
had  informed  B.  at  the  time  of  the  con- 
veyance of  the  existence  of  the  mort- 
gage ;  and  the  record  of  the  proceed- 
ings at  the  hearing,  offered  in  evidence 
at  the  trial,  set  forth  that  the  petition 
was  a  review  of  a  judgment  for  the  pos- 
session of  the  petitioner's  mill  site  and 
mills  ;  whereas  it  was  alleged  in  the  in- 
dictment that  the  j  udgment  was  **for  pos- 
session of  land,  mill  site  and  mills  of  B.,w 
and  the  record  also  set  forth  that  the  pe- 
tition was  "  a  review  of  a  certain  ac- 
tion and  supersedeas  and  stay  of  execu- 
tion f  but  the  indictment  alleged  that 
the  petition  was  "  for  a  review  of  a  cer- 
tain action  and  judgment  f  it  was  held 
that,  since  the  record  was  not  recited 
in  the  indictment,  such  variances  were 
no  ground  for  the  rejection  of  the  tes- 
timony. Com.  v.  Farley,  Thacher's 
Crim.  Cas.  654. 

109.  Although  the  indictment  in  such 
case  alleged  that  the  hearing  was  on 
the  third  day  of  April,  before  three  of 
the  justices  of  the  Supreme  Judicial 
Court,  when  the  record  set  forth  that  it 
was  on  the  tenth  day  of  April  before 
the  Supreme  Judicial  Court, — it  was 
held  that  the  record  was  admissible. 
lb. 

110.  Held,  that  any  of  the  proceed- 
ings set  forth  in  such  indictment,  as 
having  occurred  at  said  hearing,  and 
not  set  forth  in  the  record,  could  be 
proved  aliunde,    lb. 


111.  Where  the  indictment  set  forth 
that  the  parties  were  M  at  issue"  at  the 
hearing,  no  issue  having  been  there 
joined,  the  words  were  to  be  taken  in 
their  popular  signification,    lb. 

112.  On  any  indictment  for  perjury, 
it  is  sufficient  to  allege  that  the  per- 
jury was  committed'  on  the  trial  of  an 
issue  duly  joined,  without  an  express 
allegation  that  the  cause  of  action  was 
within  the  jurisdiction  of  the  Court 
Com.  v.  Kwigkt,  12  Mass.  314. 

113.  In  an  indictment  for  perjury,  it 
is  necessary  that  it  should  be  alleged, 
or  at  least  that  it  should  appear  that 
the  foots  respecting  which  the  testi- 
mony was  given,  were  material  on  the 
trial.     B. 

114.  It  is  not  necessary  that  it  should 
appear  in  an  indictment  for  perjury; 
whether  the  witness  was  compelled  to 
attend  by  a  subpoena  or  whether  he  at- 
tended voluntarily.    lb. 

115.  Nor  whether  the  false  affirma- 
tion was  made  in  answer  to  a  specific 
question  put  to  him,  or  in  the  course 
of  his  own  relation  of  the  facts.    lb. 

116.  Where  it  is  not  averred  that 
the  faets  respecting  which  the  defend- 
ant testified,  were  material  on  the  trial* 
they  cannot  be  considered  so,  unless 
they  clearly  appear  to  be  material  from 
the  other  facts  set  forth  in  the  indict- 
ment,   lb. 

117.  Where'  an  indictment  for  per- 
jury alleged  that  the  defendant  ease 
before  L.,  a  justice,  etc.,  and  then,  eta, 
was  sworn  before  said  L.,  being  such 
justice,  etc.  ;  held  that  it  showed  with 
sufficient  certainty  by  whom  the  oath 
was  administered.  State  v.  Etli**n,  8 
Blackf.  226. 

118.  Where  such  an  indictment  al- 
leged that  on,  etc.,  the  defendant  had 
sworn  that  on,  etc.,  at,  etc.,  A.  had 
feloniously  taken  and  carried  away 
from,  etc.,  one  hundred  and  twenty 
ears  of  corn,  as  the  defendant  verily 
believed,  and  averred  that  A.  did  not 
on,  etc.,  or  at  any  other  time,  felonious- 
ly take  and  carry  away  one  hundred 
and  twenty  ears  of  corn  from,  etc.,  or 
any  number  of  ears,  nor  had  the  de- 
fendant any  reason  to  believe,  nor  did 
he  believe,  that  A.,  on,  etc.,  or  at  any 
other  time,  had  feloniously  taken  and 
carried  away  any  corn  from,  etc.,— it 
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was  held  that  the  averment  was  good. 

119.  Where  an  indictment  alleges 
H*at  the  false  testimony  of  the  prisoner 
was  in  reference  to  whether  it  was  his 
book  of  original  entries  of  his  daily 
charges,  whether  the  charges  therein 
were  or  were  not  copied  into  it  from 
another  book,  and  whether  in  general 
terms  the  account  had  not  been  settled 
on  such  other  book :  it  was  held  not 
necessary  to  specify  the  particular 
items  of  the  account  to  which  the  tes- 
timony related.  State  v.  Keen,  26  Maine 
83. 

130.  The  indictment  need  not  allege 
that  there  was  a  final  determination  of 
the  controversy,  by  the  referees  ;  if  it 
be  alleged  that  they  proceeded  to  hear 
the  parties,  and  that  false  testimony 
was  given  in  a  due  course  of  proceed- 
ing before  them,  that  will  be  sufficient. 

121.  Where,  on  the  trial  of  an  in- 
dictment for  perjury,  it  appeared  that 
the  accused  was  sworn  only  by  and 
before  a  justice  of  the  peace,  who  had 
no  jurisdiction  of  the  case  before  him, 
and  therefore  had  no  authority  to  ad- 
minister the  oath  ;  held  that  the  indict- 
ment was  bad.  State  v.  Furlong,  26 
Maine  69. 
•  122.  Where  the  defendant  is  indicted 
for  perjury,  in  swearing  that  he  did  not 
execute  a  certain  deed,  and  the  jury 
find  specially  that  be  is  guilty  of  per- 
jury in  denying  his  signature  ;  held 
that  the  judgment  must  be  arrested,  for 
a  deed  may  be  executed  without  sign- 
ing.    The  State  v.  Avera,  2  Tayl.  237. 

123.  Where,  in  an  indictment  for 
perjury,  there  was  an  omission  to 
charge  in  the  bill  of  indictment,  that 
the  matter  of  traverse  tried  between 
the  State  of  Tennessee  and  D.,  touching 
which  the  defendant  gave  his  evidence, 
was  by  indictment  or  presentment, — 
it  was  held  fatal.  Steinson  v.  State,  6 
Terg.  531. 

124.  Where  an  indictment  is  found 
against  an  insolvent  debtor  for  perjury, 
in  swearing  to  a  schedule  which  did 
not  state  certain  debts  owing  to  him  ; 
it  was  held  bad  on  demurrer  for  not 
averring  that  he  "  well  knew  and  re- 
membered "  that  the  omitted  debts 
were  then  justly  due. and  owing  to 
him.     CooVs  cote,  1  Robinson  729. 


125.  Where  an  indictment  is  found 
for  perjury,  in  giving  false  testimony 
before  a  grand  jury,  which  charged 
that  the  defendant,  being  duly  sworn, 
"  did  depose  and  give  evidence  to  the 
grand  jury  in  substance  and  to  the 
effect  following,"  (stating  the  testi- 
mony,) "which  said  evidence  was  wil- 
fully false  and  corrupt,  for,  in  truth," 
&c,  falsifying  the  facts  deposed  to, 
and  so  the  defendant  did,  in  manner  and 
form  aforesaid,  commit  wilful  and  cor- 
rupt perjury ;  it  was  held  on  general 
demurrer  to  the  indictment,  that  there 
was  not  a  sufficient  averment  that  the 
defendant  wilfully  or  corruptly  swore 
falsely,  and  that  the  indictment  was 
bad,  as  well  at  Common  Law  as  under 
the  statute.  Thomas'  case,  2  Robinson 
795. 

126.  A  bankrupt,  under  the  Pennsyl- 
vania act,  may  be  indicted  for  perjury 
before  the  expiration  of  the  forty-two 
days,  under  the  14th  section  of  the  act. 
Respublica  v.  Wright,  1  Yeates  205. 

127.  Where  an  indictment  is  found 
fbr  perjury,  it  need  not  set  forth 
the  interrogatories  in  answer  to  which 
the  perjury  is  charged  to  have  been 
committed.  State  v.  Bishop,  1  Chip. 
124. 

128.  It  is  necessary  that  an  indict- 
ment for  perjury  should  specify  in  what 
the  perjury  consisted  ;  and  it  is  not 
enough  to  allege  that  the  defendant 
swore  falsely  in  respect  to  his  schedule, 
in  taking  the  oath  of  bankruptcy. 
U.  States  v.  Morgan,  1  Morris  341. 

129.  On  an  indictment  for  perjury, 
all  the  facts  necessary  to  show  the 
materality  of  the  alleged  false  testi- 
mony should  appear  upon  the  face  of 
the  indictment.  People  v.  Collier,  1 
Mann  (Mich.)  137. 

130.  On  the  trial  of  an  indictment 
for  perjury,  where  there  is  an  allega- 
tion that  "  it  became  and  was  material 
to  ascertain  the  truth  of  the  matters 
hereinafter  alleged  to  have  been  sworn 
to,"  and  stating  what  the  accused  swore 
to,  it  is  sufficient.    lb. 

131.  It  is  necessary  that  it  should  be 
alleged  in  the  indictment  that  the  mat- 
ter sworn  to  was  material,  or  that  the 
facts  set  forth  as  sworn  to,  and  upon 
which  the  perjury  is  assigned,  should 
be  sufficient  in  themselves  to  establish 
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the  materiality.     Com.  v.  PoUard,  12 
Met.  225. 

132.  Where  an  indictment  for  per- 
jury charges  that  the  party  accused 
was  sworn  as  a  witness  in  his  own 
case,  and  while  thus  testifying  com- 
mitted the  perjury  set  forth  in  the  in- 
dictment ;  it  was  held  that  an  affidavit 
made  by  the  accused^  ^as  not  evidence 
which  could  be  introduced  on  the  trial 
of  the  issue,  except  by  consent  of  par- 
ties.    Copdand  v.  State,  23  Miss.  257. 

133.  If  it  is  intended  to  convict  a 
party  of  perjury,  in  falsely  swearing  to 
an  affidavit,  the  indictment  must  suffi- 
ciently charge  the  fact  that  the  affi- 
davit was  made  by  the  accused,  other- 
wise it  cannot  be  introduced  as  evi- 
dence,    lb. 

134.  All  indictments  for  perjury  upon 
an  affidavit  state  the  charge  in  one  of 
two  ways,  either  that  he  did  corruptly 
say,  depose,  swear  and  make  affidavit 
in  writing,  or  that  he  did  produce  and 
exhibit  a  certain  affidavit  in  writing. 
If  the  indictment  must  contain  a  charge 
that  an  affidavit  was  made  when  the 
perjury  was  committed  in  that  manner, 
it  follows  that  without  such  a  charge 
in  the  indictment,  an  affidavit  could 
not  be  introduced  as  proof  to  authorize 
a  verdict  of  guilty.    lb. 

135.  When  there  is  a  variance  be- 
tween an  indictment  for  perjury  on  a 
trial  before  a  referee,  and  the  evidence 
in  regard  to  the  person  before  whom  the 
referee  was  sworn,  it  is  immaterial ;  the 
allegations  and  proof  as  to  the  taking 
of  an  oath  by  the  referee  are  super- 
fluous, he  acquired  jurisdiction  by  the 
order  of  referee,  duly  made.  The  People 
v.  McGinnie,  1  Parker's  Crim.  R.  387. 

136.  An  indictment  for  perjury  can- 
not be  maintained  where  the  supposed 
perjury  depended  upon  the  construction 
of  a  deed.  State  v.  Wolverton,  8 
Blackf.  452. 

137.  On  a  motion  to  quash  an  indict- 
ment for  perjury,  it  was  held  that  the 
motion  should  not  be  sustained,  but 
the  party  should  be  put  to  his  demurrer. 
Com.  v.  Litton,  6  Gratt.  691. 

138.  On  an  indictment  for  perjury, 
by  a  petitioner  in  bankruptcy,  the  in- 
dictment need  not  set  out  particularly 
or  substantially  the  petition.  State  v. 
Deming,  4  McLean  3* 


139.  As  to  the  form  of  an  indictment 
for  perjury,  in  false  swearing  that 
usury  was  taken  in  discounting  a  prom- 
issory note,  see  the  case  of  the  People 
v.  Burroughs,  1  Parker's  Crim.  Rep. 
211. 

140.  Where  it  does  not  appear  on 
the  face  of  the  record,  by  the  statement 
of  the  issue,  and  evidence  inthe  indict- 
ment, that  the  matter  alleged  to  be 
false  is  material  j  it  is  sufficient  to 
aver  in  the  indictment  that  the  matter 
in  relation  to  which  perjury  is  assign- 
ed, became,  and  was,  material  upon  the 
trial,     lb. 

141.  Where,  in  a  prosecution  by  a 
bank  on  a  promissory  note,  the  accused 
had  testified,  as  a  witness  in  behalf  of 
the  endorser,  that  F.,  who  at  that  time 
was  president  of  the  bank,  had  taken 
usury  in  discounting  the  note,  it  was 
held,  on  a  trial  of  the  accused  for  per- 
jury in  giving  such  testimony,  that  it 
was  not  necessary  to  set  forth  in  the 
indictment  that  F.  was  acting  in  the 
transaction  as  an  officer  of  said  bank, 
or  in  what  particular  way  he  was  con- 
nected with  the  transaction,  but  that  it 
was  sufficient  to  allege  in  the  indict- 
ment that  it  became  a  material  matter 
and  question,  &c,  whether  the  said  F. 
discounted  the  said  note,  and  whether  # 
he  took  usury  in  discounting  it,  and  . 
then  to  set  forth  particularly  the  testi- 
mony of  the  defendant  on  those  points, 
and  the  facts  as  they  actually  existed, 
which  were  inconsistent  with  such 
testimony,  with  the  usual  allegations 
of  falsity  and  corrupt  intent     lb. 

142.  An  indictment  against  the  pris- 
oner for  having  committed  perjury, 
upon  his  examination,  as  to  his  com- 
petency to  sit  as  a  juror  in  a  criminal 
case,  in  swearing  that  he  had  not  formed 
or  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  accused  ;  and  the 
question  is,  whether  the  allegation  of 
the  perjury  is  legally  laid  in  the  bill  of 
indictment. 

Bills  of  indictment  for  questions  of 
this  character,  being  new  to  our  law, 
are  very  difficult  of  proper  formation, 
and  exceedingly  perplexing  to  the 
Court. 

We  have  had  but  one  case  of  the  char- 
acter before  us,  in  which  we  attempted, 
with  particularity,  to  describe  what  the 
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bill  should  specify  and  aver  ;  and  we 
feel  satisfied  that  the  Attorney-General, 
in  drawing  the  bill  in  the  case  under 
consideration,  drew  it  with  a  view  to 
what  is  required  by  that  case  ;  and 
yet  we  feel  ourselves  constrained  to 
say,  that  the  substance  of  these  requi- 
sites is  not  contained  therein. 

The  case  referred  to,  is  that  of  the 
State  v.  Wall,  9  Yerg.  347.  From  an 
examination  of  that  case,  it  will  be 
found  that  the  bill  of  indictment  con- 
tained three  counts  ;  and  that  they  in 
substance  charge  that  the  prisoner  was 
offered  as  a  juror,  and  that  it  became 
necessary  and  material  to  ascertain 
whether  he  had  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of 
the  prisoner  on  trial  ;  and  that  being 
duly  sworn,  he  falsely  swore  that  he 
had  not  formed  or  expressed  an  opinion, 
and  that  he  swore  falsely  in  that  re- 
spect. This  indictment  was  quashed  ; 
and  upon  appeal  to  this  Court,  the 
judgment  of  the  Circuit  Court  was  af- 
firmed. 

The  judge  who  delivered  the  opinion 
of  the  Court,  says  :  u  But  the  bill  of  in- 
dictment does  not  allege  that  an  issue 
or  question  of  competency  and  qual- 
ification, as  to  the  jurors  called  gener- 
ally, or  as  to  the  particular  juror  offer- 
ed, was  submitted  by  the  parties,  or 
by  either  party,  to  the  Court.  There  is 
no  allegation  that  the  oath  was  admin- 
istered by  the  Court  because  of  any 
challenge  or  objection  by  the  State,  or 
the  prisoner  on  trial,  to  the  competency 
of  the  juror.  We  think  that  the  indict- 
ment should  show  that  an  issue,  or 
question  of  competency  and  qualifi- 
cation generally,  or  of  the  juror  in  partic- 
ular, who  was  sworn  in  his  voir  dire, 
was  submitted  by  the  parties  to  the 
Court."  State  v.  Moffatt,  1  Humph.  250. 

143.  Where  an  indictment  for  per- 
jury, in  answer  to  a  bill  of  discovery, 
filed  in  the  Supreme  Judicial  Court 
by  A.  H.  against  6.  W.,  after  stating 
the  filing  of  the  bill  and  setting  forth 
the  interrogations  therein  propounded 
to  said  G.  W.,  averred  that  the  said  G. 
W.,  the  defendant  in  said  bill,  at,  &c, 
on,  &c,  did  come  in  his  proper  person 
before  A.  B.,  being  then  and  there  a 
justice  of  the  peace  for  the  county  of, 
aforesaid,  and    then    and    there    did 


make,  produce  and  exhibit  to  the  said 
A.  H.,  so  being  such  justice  as  afore- 
said, the  answer  in  writing  of  him,  the 
said  G.  W.,  to  the  said  bill  of  the  said 
A.  H.,  then  pending  in  the  Supreme 
Judicial  Court,  entitled  the  answer  of 
G.  Wy  the  defendant,  to  a  bill  of  com- 
plaint of  A.  H.,  and  the  said  G.  W.  was 
then  sworn  in  due  form  of  law,  and  took 
his  corporal  oath  touching  and  con- 
cerning the  matters  contained  in  his 
said  answer  by  and  before  said  A.  H., 
so  being  such  justice  of  the  peace  as 
aforesaid,  and  then  and  there  having 
sufficient  and  competent  power  and 
authority  to  administer  an  oath  to  the 
said  G.  W.  in  that  behalf,  and  the  said 
G.  W.  being  so  sworn  as  aforesaid, 
and  being  then  and  there  lawfully 
required  to  declare  or  depose  the 
truth  in  a  proceeding  in  a  court  of 
justice,  did,  upon  his  oath  aforesaid, 
concerning  the  matters  aforesaid,  con- 
tained in  his  said  answer  before  the 
said  A.  H.,  so  being  such  justice  as 
aforesaid,  then  and  there  swear,  make 
oath,  depose  and  say,  that  said  answer 
of  him  said  (J.  W.  was  true,  according 
to  his  best  recollection  and  belief;  and 
that  the  said  G.  W.,  being  so  sworn  as 
aforesaid,  and  intending  unjustly  to 
aggrieve  the  said  A.  H.,  did  in  his  an- 
swer aforesaid  before  said  A.  H.,  being 
such  justice  as  aforesaid,  falsely,  know- 
ingly, wilfully  and  corruptly,  by  his  own 
act  and  consent,  upon  his  oath  aforesaid 
among  ether  things,  then  and  there  an- 
swer, swear,depose  and  say,in  substance 
to  the  effect  following  :  "  The  matters 
sworn  to  by  said  G.  W.  in  said  answer 
being  set  forth,  as  by  said  answer  of 
said  G.  W.,  still  remaining  in  the  Su- 
preme Judicial  Court  aforesaid,  among 
other  things,  will  appear  f  and  the  in- 
dictment then  stated  the  falsity  of  the 
answer,  and  charged  the  said  G.  W. 
with  wilful  and  corrupt  perjury.  It 
was  held  that  the  indictment  charged 
that  the  defendant  took  a  false  oath, 
when  required  to  depose  the  truth,  in 
a  proceeding  in  a  court  of  justice,  and 
was  good.  Com.  v.  Warden,  11  Met.  406. 
144.  Where  one  is  indicted  for  per- 
jury in  having  sworn  falsely,  as  to  his 
ability  to  become  bail  for  the  prisoner 
charged  with  crime.  The  indictment 
charged  that  the  perjury  was  commit- 
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ted  upon  an  examination  had  after  he 
had  been  previously  sworn  to  make 
true  answers  to  such  questions  as 
should  be  put  to  him,  touching  his  qual- 
ifications and  competency  to  be  and 
become  bail,  Ac. ;  and  it  appeared  on 
the  trial  that  after  the  answers,of  the 
defendant  to  certain  interrogatories  had 
been  taken  down  in  writing,  an  oath 
was  administered  to  him  that  the  an- 
swers to  the  foregoing  interrogatories 
by  him  subscribed  are  each  and  every 
of  them  true,  it  was  held  a  material 
variance,  and  that  the  proof  did  not 
support  the  indictment.  Smith  v. 
People,  1  Parker's  Orim.  R.  SIT. 

145.  And  where  the  indictment  al- 
leged that  the  perjury  was  committed 
on  the  accused's  offer  to  become  bail 
for  one  Thompson,  committed  on  He- 
Donald's  complaint,  in  default  of  bail 
for  $600,  and  the  evidenee  showed  the 
perjury  to  have  been  committed  on 
defendant's  examination,  as  bail  for 
Thompson,  committed  on  the  complaint 
of  Sayre,  and  others,  in  default  of 
$8,000  bail,  it  was  held  to  be  a  material 
variance,  and  that  the  proof  did  not 
sustain  the  indictment.    lb. 

146.  An  indictment  for  perjury  will 
be  defective,  if  it  does  not  aver  the 
oath  was  willingly,  knowingly  and  cor- 
ruptly taken,  knowing  it  to  be  false,  or 
words  of  the  same  import.  U.  &.  v. 
Babcock,  4  McLean  113. 

147.  Indictment  charged  that  defend- 
ant falsely,  wittingly,  corruptly,  &c, 
swore  to  certain  facts  before  the  grand 
jury  upon  a  bill  of  indictment,  but  did 
not  charge  how  or  in  what  way  the 
facts  thus  sworn  to  had  a  bearing  upon 
Hie  allegations  of  the  indictment,  nor 
that  they  were  material  to  or  connected 
with  the  question  then  under  consid- 
eration by  the  Grand  Jury.  Judgment 
arrested.  State  v.  Dodd,  3  Murph.  226. 

148.  In  an  indictment  for  penury, 
the  style  of  the  Court  before  which  the 
perjury  is  alleged  to  have  been  com- 
mitted, must  be  legally  set  forth.  State 
v.  Joseph  Street,  1  Murph.  156. 

149.  It  is  not  necessary  in  averring 
the  authority  of  an  officer  to  adminis- 
ter an  oath  in  an  indictment  for  per- 
jury, to  aver  that  he  then  and  there 
had  authority,  if  time  and  place  had 
been  added  to  the  act  of  taking  the 


oath  before  him.     State  v.  Dayton,  3 
Zabris.  49. 

150.  When  a  party  by  a  subsequent 
deposition  expressly  contradicts  and 
falsifies  a  former  one  made  by  him,  and 
in  such  subsequent  deposition  express- 
ly admits  and  avers  that  the  former 
one  was  intentionally  false  at  the  time 
it  was  made,  or  in  such  subsequent  de- 
position testifies  to  such  other  facts  and 
circumstances  as  to  render  the  corrupt 
motive  apparent,  and  negative  the  prob- 
ability of  mistake  in  regard  to  the 
first,  he  may  be  properly  convicted  up- 
on an  indictment  alleging  the  first  de- 
position to  be  false  without  any  other 
proof  than  that  of  the  two  depositions. 
Seiden,  J.,  dissented.  People  v.  Bwr> 
den,  9  Barb.  467. 

151.  Where  there  has  been  a  trial 
and  conviction  upon  such  an  indict- 
ment, it  will  be  a  complete  bar  to  any 
further  or  other  prosecution  for  the 
'same  perjury,  in  whichever  deposition 
it  may  in  fact  have  been  committed. 
Seiden,  J.,  dissented,     lb. 

152.  The  Btatute  of  23  Geo.  2,  c.  2,  is 
not  of  force  in  South  Carolina,  yet  the 
precedents  in  perjury  have  always  been 
agreeable  to  it,  and  are  sufficient 
State  v.  Hafward,  1  Nott  &  McCord.546. 

153.  In  North  Carolina,  in  an  indict- 
ment for  perjury  it  is  not  necessary  to 
set  forth  the  pleadings  in  the  former 
case,  in  which  the  perjury  is  alleged  to 
have  been  committed,  the  act  of  As- 
sembly of  1842,  ch.  49,  having  altered 
the  Common  Law  in  that  respect 
State  v.  Hoyle,  6  Iredell  1. 

154.  In  North  Carolina,  where  the 
perjury  on  which  an  indictment  is 
founded,  is  alleged  to  have  been  com- 
mitted on  the  trial  of  a  cause  at  a  spe- 
cial term  of  a  Superior  Court,  it  is  not 
necessary  to  set  forth  in  the  indictment 
the  order  of  the  judge  directing  sdeh 
special  term  to  be  held,  nor  the  ap- 
pointment by  the  Governor  of  the  par- 
ticular judge  who  is  to  hold  it.  State 
v.  Ledferd,  6  Iredell  5. 

155.  Nor  is  it  necessary  to  prove 
either  of  those  facts  on  the  trial  of  the 
indictment ;  a  judge  who,  by  the  gen- 
eral law  and  a  permanent  commission, 
holds  a  Superior  Court,  is  not  to  re- 
quire evidence  that  he  is  the  judge  of 
the  Court,  and  the  record  made  by  him 
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establishes  to  those  who  succeed  him 
that  he  held  the  Court  at  the  terms  at 
which,  according  to  the  purport  of  the 
record,  be  appears  to  have  held  them.  lb. 

156.  In  an  indictment  for  perjury  it 
is  sufficient  to  aver  that  the  Court  had 
power  to  administer  the  oath,  without 
setting  forth  the  facts  necessary  to  give 
jurisdiction.  Hafteek  v.  State,  11  Stan- 
ton's Ohio  400. 

157.  In  an  indictment  for  perjury, 
which  charges  the  defendant  with  hav- 
ing taken  a  false  oath  to  procure  his 
discharge  from  custody,  under  a  writ 
of  ca.  sa.,  an  assignment  which  alleges 
that  at  the  time  when  he  took  the  oath 
he  had.  moneys  whereby  to  satisfy  the 
debt  for  which  he  was  arrested,  is  suf- 
ficient.    De  Bemie  v.  State,  19  Ala.  23 

158.  An  indictment  for  perjury  is  not 
vitiated  because  some  of  the  assign- 
ments are  bad  •  and  proof  of  any  one  as- 
signment that  is  good,  is  sufficient.    lb. 

159.  Where  an  indictment  for  per- 
jury alleges  that  the  witness  took  her 
corporal  oath  to  speak  the  truth,  the 
whole  truth,  Ac,  the  Court  held  it  un- 
necessary that  the  indictment  should  go 
farther,  aud  allege  the  form  in  which 
such  bodily  assent  was  signified,  as  by 
raising  the  hand,  or  otherwise.  State 
V.  Norrii,  9  N.  Hamp.  96.  , 

160.  Where  the  defendant  was 
charged  with  making  an  affidavit,  that 
a  certain  boat  was,  as  he  believed,  at- 
tempting to  pass  a  certain  place,  &c, 
whereas  he  did  not  believe  that  the  boat 
was  attempting  to  pass  said  place, 
it  was  held  that  the  indictment  was  not 
objectionable  for  not  alleging  that  the 
boat  was  not  attempting  to  pass  the 
place.  State  v.  Crtrikshank,  6  Blackf. 
62. 

161.  Where  there  has  been  a  convic- 
tion for  perjury,  and  the  words  stated 
in  the  indictment  do  not  from  the  face 
of  the  indictment  appear  to  be  material 
by  averment,  or  by  the  context  of  the 
indictment,  or  by  their  own  import, 
judgment  will  be  arrested.  State  v. 
Hayward,  1  Nott  &  McOord  546. 

163.  Where  one  was  indicted  for 
perjury,  and  the  indictment  omits  to 
state  the  day  upon  which  tf\e  trial  took 
place,  and  on  which  the  "defendant  was 
sworn,  in  the  case  in  which  the  perjury 
was  alleged  to  have  been  committed, 


the  judgment  was  arrested.     U.  S.  v. 
Bowman,  2  Wash.  C.  C.  828. 

163.  In  an  indictment  for  perjury 
against  a  party  voting  at  an  election, 
an  allegation  that  he  was  sworn  by  and 
before  the  board  of  inspectors,  is  a  suf- 
ficient allegation  that  the  oath  was  ad- 
ministered by  the  board ;  it  seems  it 
would  be  enough  to  aver  that  he  took 
the  oath  before  the  board,  they  being 
duly  authorized  to  administer  it. 
Campbell  v.  People,  8  Wend.  686. 

164.  It  is  not  necessary  in  such  case 
to  set  forth  the  whole  oath  taken  by 
the  elector ;  it  is  sufficient  to  allege 
the  part  of  it  in  which  the  perjury  is 
charged  to  have  been  committed — as 
where  the  prisoner  is  accused  of  hav- 
ing falsely  sworn  to  his  citizenship,  only 
that  part  of  the  oath  which  relates  to  his 
being  a  citizen,  need  be  set  forth.    lb. 

165.  It  must  appear  on  the  face  of 
the  indictment  that  the  matter  charged 
to  be  false  was  material ;  but  such  ma- 
teriality need  not  be  expressly  alleged 
when  it  evidently  appears  on  the  rec- 
ord,    lb. 

166.  It  is  well  settled,  that  in  a  bill 
of  indictment  for  perjury,  the  swearing 
must  be  charged  as  it  occurred,  or  it 
will  not  be  sustained  by  the  proof,  and 
the  prosecution  must  fail ;  and  great 
strictness  is  required  in  this.  Williams 
v.  State,  7  Humph.  41. 

167.  Therefore  it  has  been  held,  that 
if  the  bill  of  indictment  charge  that  the 
prisoner  swore  upon  the  Holy  Evangel- 
ists, and  the  proof  show  that  he  appealed 
to  God  with  an  uplifted  hand,  the  vari- 
ance is  fatal,   lb. 

168.  So  if  the  charge  be  that  he  de- 
posed directly  and  positively  to  a  fact, 
and  the  proof  be  that  be  deposed  with 
a  qualification  or  reservation,  or  upon 
his  belief  as  informed  by  others,  the 
variation  is  also  fatal,  lb. 

169.  And  where  the  charge  is,  that 
he  was  sworn,  and  took  his  corporal 
oath  upon  the  Holy  Gospel  of  God,  con- 
cerning the  truth  of  the  matters  and 
things  therein  contained,  and  the  proof 
was,  that  he  swore  that  the  matters  as 
as*set  forth  therein,  of  his  own  knowl- 
edge were  true  ;  held  that  this  is  a 
total  variance  from  the  swearing  as 
charged,  and  fatal,    lb. 

170.  An  indictment  for  perjury  under 
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the  statute,  will  be  bad  if  it  does  not 
charge,  in  the  language  of  the  act,  that 
the  defendant  wilfully  and  corruptly 
deposed,  affirmed,  or  declared  matter 
to  be  fact,  knowing  the  same  to  be 
false,  or  denied  matter  to  be  fact,  know- 
ing the  same  to  be  true.  State  v.  Marie, 
1  Iowa  503. 

171.  An  indictment  for  perjury,  al- 
leging that  in  a  trial  of  a  suit  between 
P.  and  M.,  before  a  justice  of  the  peace, 
it  became  a  material  question  "  whether 

M.,  on  the  —  day  of ,  1840,  was 

ready  to  deliver  on  demand,  certain 
plank  to  PM  according  to  the  contract 
between  them ;"  on  which  trial  M. 
swore  "that  he  had  the  plank  always 
ready  for  P.,"  meaning  thereby  that  he 
had  the  plank  ready  to  be  delivered  to 
P.,  according  to  the  contract,  on  the 

—  day  of ,  1840.    Have  the  plank 

ready  to  be  delivered  to  P.  in  accord- 
ance with  the  contract  between  them, 
is  bad.  McMurry  v.  State,  6  Ala.  324. 

172.  An  indictment  for  perjury 
against  a  juror,  alleging  that  he  false- 
ly and  corruptly  swore  upon  his  voir 
dire,  that  he  had  not  formed  or  ex- 

Eressed  an  opinion,  when  in  fact  he 
ad,  must  allege  that  an  issue  or  ques- 
tion of  competency  as  to  the  jurors 
generally,  or  as  to  the  particular  juror, 
was  submitted  to  the  determination  of 
the  Court.    State  v.  Wall,  9  Yerger347. 

173.  In  an  indictment  for  perjury 
committed  in  the  taking  of  an  oath  by 
an  insolvent,  on  presenting  his  petition 
for  a  discharge,  it  is  not,  nor  was  it 
necessary  previous  to  the  Revised 
Statutes,  to  set  forth  more  than  the 
substance  of  the  oath.  People  v.  War- 
ner, 5  Wend.  271. 

174.  Where  the  oath  is  set  forth  in 
the  indictment,  to  be  in  substance  and 
to  the  effect  following,  to  wit,  &c„  an 
exact  recital  is  not  necessary ;  and, 
accordingly,  where  the  indefinite  ar- 
ticle an,  was  substituted  for  the  definite 
article  the,  the  variance  was  held  to  be 
immaterial,  lb. 

176.  Where  a  defendant  was  con- 
victed of  perjury,  in  taking  the  poor 
prisoner's  oath,  and  moved  an  arrest  of 
judgment,  because  it  was  not  alleged 
in  the  indictment  that  the  said  oath 
was  administered  to  him  in  the  prison, 
or  within  the  yard  or  liberty  of  the 


prison,  and  it  did  not  appear  thereby 
but  that  he  was  at  large  at  that  time  ; 
held  that  such  allegation  was  not  ne- 
cessary.   Com.  v.  Alien,  14  Mass.  388. 

176.  An  indictment  against  H.  for 
perjury  committed  upon  the  trial  of  P., 
for  larceny,  should  charge  or  show  that 
the  larceny  for  which  P.  was  tried  was 
either  made  felony  by  statute,  or  was 
such  as  at  Common  Law  amounted  to 
felony.   Hvnch  v.  State,  2  Mo.  158. 

177.  It  should  be  alleged  that  the 
facts  sworn  to  by  H.,  and  in  which  the 
perjury  is  charged  to  have  been  com- 
mitted, were  material  upon  the  trial 
of  P.  lb. 

178.  An  indictment  for  perjury,  al- 
leging the  oath  to  have  been  taken  on 
the  Gospels,  will  not  be  sustained  by 
proof  that  the  oath  was  taken  with  an 
uplifted  hand ;  the  variance  is  fatal 
State  v.  Porter,  2  Hill  611. 

179.  An  indictment  for  perjury  must 
set  out  the  substance  and  effect  of  the 
testimony  in  which  the  perjury  is  as- 
signed. State  v.  Grove*,  Busb.  N.  Car. 
R.  402. 

180.  Where  an  indictment  charged 
the  defendant  with  having  sworn  that 
A.  purchased  a  gun  of  B.,  and  his  tes- 
timony, as  proved  on  the  trial,  was 
that  B.,  in  conversation  with  A.,  asked 
him  if  he  had  brought  home  his  gun,  to 
which  A.  replied  he  had  forgot  it,  and 
said  I  will  keep  the  gun  and  allow  $15 
for  it  on  what  you  owe  me,  to  which  B. 
replied,  enough  said  ;  held  that  the 
proof  did  not  support  the  charge,  for 
B.'s  answer  did  not  necessarily  import 
an  assent  to  the  proposal  of  A.,  but 
was  susceptible,  under  the  circum- 
stances, of  another  interpretation.    lb. 

181.  In  a  case  of  perjury,  the  offence 
was  committed  at  a  time  when  the 
punishment  under  the  existing  statute, 
was  whipping,  not  exceeding  100 
stripes ;  but  before  the  time  of  the  con- 
viction of  the  offender,  another  act  had 
taken  effect,  which  prescribed  punish- 
ment for  subsequent  convictions  of  such 
crimes  ;  held  that  if  the  indictment  in 
such  case  concluded  in  the  singular, 
"  contra  formam  statuti,"  it  was  good. 
Strong  v.  State,  1  Blackf.  193. 

182.  On  'an  indictment  for  perjury, 
when  the  place  where  the  offence  is 
alleged  to  have  been  committed  is  en- 
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tirely  landlocked  and  enclosed  ;  held 
that  the  offence  was  not  within  the 
purview  of  the  act  of  Congress  of  26th 
March,  1804,  ch.  40,  which  punishes 
offences  committed  on  the  high  seas. 
United  States  v.  Robinson,  4  Mason 
307. 

183.  Upon  an  indictment  for  perjury 
under  the  7th  and  9th  sections  of  the 
act  of  29th  July,  1813,  ch.  34,  granting 
bounties  to  vessels  engaged  in  the 
fisheries  ;  held  that  the  indictment  was 
not  supported,  if  the  certificate  requir- 
ed by  the  said  7th  sec.  was  not  sworn 
to  by  the  same  person  who  signed  it. 
U.  States  v.  Kendrick,  2  Mason  69. 

184.  #An  indictment  for  perjury  is 
defective  if  it  does  not  allege  that  the 
words  charged  as  false  were  material. 
Slate  v.  Hat/ward,  1  Nott  &  McCord 
546. 

185.  It  should  be  alleged  in  an  in- 
dictment for  perjury,  that  the  evidence 
given  by  the  defendant  and  alleged  to 
be  false,  was  material  on  the  trial  of 
the  cause  in  which  he  was  sworn. 
Weathers  v.  State,  2  Blackf.  278. 

186.  In  an  indictment  for  perjury  by 
an  insolvent  debtor,  in  the  oath  taken 
by  him  on  presenting  his  petition  and 
the  inventory  of  his  estate  required  by 
the  statute,  it  is  not  necessary  to  set 
forth  the  facts  which  give  jurisdiction 
to  the  officer,  as  is  done  in  pleading  a 
discharge  in  a  civil  suit ;  it  is  enough 
to  aver  that  the  officer  had  lawful  and 
competent  authority  to  administer  the 
oath  ;  the  truth  of  such  averment  must 
be  shown  on  the  trial.  People  v.  Phelps, 
5  Wend.  9. 

187.  Nor  is  it  necessary,  where  the 
perjury  consists  in  omitting  to  set  forth 
in  the  inventory  property  belonging  to 
the  insolvent,  to  spread  out  in  the 
indictment  the  inventory  exhibited  to 
the  officer,  or  to  state  the  substance 
thereof;  it  is  sufficient  to  aver  that 
with  the  papers  presented  to  the  officer 
was  one  purporting  to  be  a  full  and 
just  inventory  of  all  the  estate,  both 
real  and  personal,  in  law  and  equity, 
of  the  insolvent,    lb. 

188.  The  indictment  is  good  if,  after 
averring  that  the  officer  had  competent 
authority  to  administer  the  oath  and 
alleging  the  presentation  of  the  invent- 
ory, and  that  at  the  same  time  an  oath 


or  affidavit  in  writing  was  exhibited, 
in  the  words  prescribed  by  the  statute, 
setting  forth  the  same  or  the  substance 
thereof,  and  that  the  insolvent  was, 
sworn  to  the  truth  of  the  same,  it  is 
charged  that  the  inventory  is  not  in  all 
respects  just  and  true,  and  the  particu- 
lars are  specified  in  which  the  falsity 
consists,  as  that  $3,500  in  goods,  wares 
and  merchandise,  in  the  hands  of  G.  M. 
&  Co.,  merchants,  in  Philadelphia,  were 
knowingly  and  fraudulently  left  out  of 
the  inventory,  and  that  the  insolvent 
had  disposed  of  the  same  for  the  future 
benefit  of  himself  or  his  family,  and 
with  the  intent  to  defraud  his  creditors 
and  fraudulently  to  obtain  the  benefit 
of  the  act.     lb. 

189.  The  rule  laid  down  in  the  2d  sec. 
of  the  act  to  prevent  perjury,  1 R.  Laws, 
171,  as  to  what  need  not  be  stated  in 
an  indictment,  adopted  by  the  Court  as 
a  correct  exposition  of  the  provision  of 
the  R.  Sts.,  that  no  indictment  shall  be 
deemed  invalid  by  reason  of  any  de- 
fect or  imperfection  in  matter  of  form, 
which  shall  not  tend  to  the  prejudice 
of  the  defendant ;  wherefore,  an  indict- 
ment is  good  if  it  contain  the  sub- 
stance of  the  offence,  with  the  circum- 
stances necessary  to  render  it  intel- 
ligible and  to  inform  the  defendant  of  • 
the  allegations  against  him.  lb, 

190.  Where  an  indictment  for  per- 
jury, charging  one  with  swearing,  in 
July,  that  he  had  witnessed  a  certain 
transaction  in  October  of  the  same 
year,  was  held  not  to  be  defective  on 
the  ground  of  inconsistency.  State  v. 
McKennan,  Harper  302. 

191.  In  indictments  for  perjury,  the  » 
day  on  which  the  perjury  is  alleged  to 
have  been  committed  must  actually  be 
the  day  when  it  was  committed,  or  the 
variance  will  be  fatal  to  the  indictment. 
United  States  v.  McNeal,  1  Gallis.  387. 

192.  As  to  sustaining  a  demurrer  to 
an  indictment  for  perjury,  see  Roaches 
case,  1  Gratt.  561. 

193.  The  words  corporal  oath  and 
solemn  oath,  when  used  in  an  indict- 
ment, are  synonymous  ;  and  in  an  in- 
dictment for  perjury,  where  it  was  al- 
leged that  a  defendant  took  his  cor- 
poral oath,  the  allegation  will  be  good. 
Jackson  v.  State,  1  Smith  124. 

194.  It  is  not  necessary  to  aver  that 
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the  facts  on  which  perjury  is  assigned 
are  material,  if  their  materiality  suffi- 
ciently appears  from  the  face  of  the  in- 
dictment. State  v.  Dayton,  3  Zabris. 
49. 

195.  Where  the  defendant  is  indict- 
ed for  a  perjury,  committed  on  the  trial 
of  an  issue  in  a  former  indictment,  the 
indictment  must  set  forth  the  finding 
of  the  former  indictment  in  the  proper 
Court  of  the  proper  County,  and  should 
also  set  forth  that  indictment,  or  so 
much  thereof  as  to  show  that  it  charged 
an  offence  committed  in  that  County, 
and  of  which  said  Court  had  cogniz- 
ance, and  also  the  traverse  or  plea  of 
the  defendant  in  that  indictment, 
whereon  the  issue  was  joined.  Judg- 
ment on  an  indictment,  defective  in 
these  particulars,  must  be  arrested. 
The  State  v.  Gallimon,  2  Iredell  312. 

196.  An  indictment  for  perjury  in 
swearing  to  an  affidavit,  charged  that 
the  affidavit  was  "  in  substance  and  to 
the  effect  following/'  The  assignment 
was  that  defendant  swore  he  did  not 
know  a  writ  was  returned  against  him 
in  the  above  suit.  The  affidavit  when 
produced  had  the  word  case  instead  of 
suit — the  variance  is  immaterial,  the 
indictment  does  not  profess  to  give  the 
tenor.  The  State  v.  Coffey,  2  Murph. 
320. 

19T.  In  an  indictment  for  perjury 
against  a  party  to  a  suit,  it  is  neces- 
sary to  show,  by  proper  averments, 
that  he  was  sworn  under  circumstances 
which  authorized  his  being  sworn  as  a 
witness  in  the  cause ;  see  R.  S.,  1885, 
title  "  Justices'  Courts,"  p.  361.  State 
»  v.  Hamilton,  1  Mo.  300. 

198.  In  Iowa,  the  omission  in  an  in- 
dictment for  perjury  to  charge  in  the 
language  of  the  statute  that  the  de- 
fendant deposed,  affirmed,  or  declared 
some  matter  to  be  fact,  knowing  the 
same  to  be  false,  or  denied  some  mat- 
ter to  be  fact,  knowing  the  same  to  be 
true,  is  a  substantial  defect,  and  is  not 
cured  by  any  statute  providing  that, 
"  No  indictment  shall  be  quashed,  if  an 
indictable  offence  is  clearly  charged 
therein,  or  if  the  charge  be  so  explicit- 
ly set  forth  that  judgment  can  be  ren- 
dered thereon ;"  it  does  not  cure  the  de- 
fect, for  the  reason  that  no  indictable 
offence  is  set  forth  m  the  indictment 


according  to  the  statute.     The  State  v- 
Morse,  1  Iowa  508. 


III.  Pboot  ok  the  Trial. 

199.  Where  an  indictment  was  found 
for  perjury  in  swearing  falsely  to  a  de- 
position, the  deponent  having  after- 
wards testified  on  the  stand  that  the 
facts  stated  therein  were  not  true,  it 
was  held  that  the  prisoner  was  not 
estopped  from  showing  in  his  defence 
the  truth  of  the  facts  stated  in  hia 
deposition.  State  v.  /.  B.,  I  Tyler 
269. 

200.  A  party  to  a  suit  is  not  dis- 
qualified as  a  witness  to  prove  perjury 
therein,  where  a  conviction  would  not 
entitle  him  to  a  new  trial,  or  to 
damages  as  an  injured  party.  State  v. 
Bishop,  1  Chip.  120. 

201.  An  indictment  for  perjury,  set- 
ting forth  that  a  warrant  was  tried  in 
which  A.  demanded  of  B.  $20,  for  corn, 
&c.,  is  sufficiently  established  by  pro- 
ducing a  warrant  between  the  same 
parties  for  a  debt  due  by  account, 
without  specifying  the  particulars  of 
the  account.  The  State  v.  Alexander, 
2  Dev.  410. 

202.  Jn  an  indictment  against  John 
O.  T.,  for  perjury,  in  making  an  affidavit 
signed  by  him,  an  affidavit  signed 
John  G.  T.,  is  not  competent  in  evi- 
dence, on  account  of  the  variance. 
Tardy  v.  the  State,  4  Blackf.  152. 

203.  The  direct  oath  of  one  witness, 
and  the  declarations  of  the  accused, 
inconsistent  with  the  oath  in  which 
perjury  is  assigned,  is  sufficient  to 
warrant  a  conviction.  The  State  v. 
Molier,  1  Dev.  268. 

204.  An  indictment  for  perjury, 
charging  that  the  defendant  was  sworn 
and  took  her  corporal  oath  to  speak  Hie 
truth,  the  whole  truth,  Ac.,  was  golden 
to  be  supported  by  evidence  of  the 
oath  taken  in  the  usual  form.  The 
State  v.  Norris,  9  N.  Hamp.  96. 

205.  On  the  trial  of  an  indictment 
for  perjury,  the  certificate  of  the  magis- 
trate before  whom  the  oath  was  taken, 
his  signature  thereto  being  proved,  m 
competent  and  sufficient  prima  facie 
evidence  of  the  taking  of  the  oath  of 
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,the  defendant.     Com.  v.   Warden,   11 
Metcalf  406. 

206.  The  rule  requiring  two  living 
witnesses  in  contradiction  to  the  state- 
ment of  the  defendant,  if  it  ever  exist- 
ed, has  long  since  been  relaxed  ;  and 
all  that  is  requisite  to  a  conviction  of 
perjury  is,  that  in  addition  to  one 
directly  opposing  witness,  there  should 
be  established  by  independent  evi- 
dence, strong  corroborating  circum- 
stances of  such  a  character  as  clearly 
to  turn  the  scale,  and  overcome  the 
oath  of  the  defendant  and  the  legal 
presumption  of  his  innocence.  Com.  v. 
Farley,  Thacher's  Crim.  Cas.  654. 

207.  The  defendant  to  an  indictment 
for  perjury  may  show  that  the  officer 
who  administered  the  oath  charged  to 
be  false  acted  under  an  invalid  ap- 
pointment, as  a  ground  of  defeating 
the  prosecution ;  and  if  he  establish 
that  fact,  he  must  be  acquitted.  Muir 
v.  State,  8  Blackf.  154. 

208.  An  allegation  in  an  indictment, 
that  the  accused  was  sworn  as  a  wit- 
ness between  the  Bank  and  J.  B.,  is 
sustained  by  proof  that  the  accused 
was  sworn  in  a  suit  brought  by  the 
Bank  on  a  promissory  note  against 
J.  B.,  the  endorser,  and  S.  McF.  and  the 
accused,  as  joint  makers,  the  evidence 
of  the  accused  in  such  case  being  only 
available  in  behalf  of  the  endorser. 
People  v.  Burroughs,  1  Parker's  Grim. 
R.  211. 

209.  Where  one  was  indicted  for 
perjury,  committed  in  giving  a  deposi- 
tion taken  in  perpetuam,  the  indict- 
mect  concluded  with  the  following 
words:  "as  by  his  said  answers  to  said 
interrogatories  written  in  said  deposi- 
tion remaining,  will,  among  other 
things,  appear  f  held  that  upon  the  re- 
jection of  the  deposition,  parol  evidence 
might  be  admitted  to  prove  the  testi- 
mony of  the  deponent.  Com.  v.  Stone, 
Thacher's  Grim.  Cas.  604. 

210.  The  record  of  the  Court  at 
which  perjury  is  alleged  to  have  been 
committed,  is  not  to  be  excluded  in 
consequence  of  the  day  of  holding  the 
Court  being  misrecited  in  the  indict- 
ment, especially  if  under  a  videlicet. 
State  v.  Clark,  2  Tyler  282. 

211.  Whefle,  in  a  prosecution  for  per- 
jury, a  written  paper  is  referred  to,  the 


place  and  time  of  subscribing  it  by  the 
accused  being  involved  in  the  alleged 
perjury,  as  set  forth  in  the  indictment, 
such  paper  is  proper  evidence  at  the 
trial.     Osbum  v.  State,  1  Ohio  212. 

212.  Where  a  defendant  was  indicted 
for  falsely  taking  the  owner's  oath  at 
the  custom-house;  held,  that  in  order 
to  convict  the  defendant  of  the  crime 
charged  in  the  indictment,  it  is  not  ne- 
cessary on  the  part  of  the  prosecution 
to  produce  a  living  witness,  if  the  ju- 
ry shall  believe  the  evidence  from  the 
written  testimony  sufficient  to  estab- 
lish the  charge  that  the  defendant  made 
a  false  and  corrupt  oath  as  to  the  cost 
of  the  goods  imported  in  the  Sheridan, 
enumerated  m  the  invoice,  upon  which 
the  defendant  made  an  entry,  by  tak- 
ing the  owner's  oath  at  the  custom- 
house. State  v.  Wood,  14  Peters' Rep. 
430. 

213.  On  an  indictment  for  perjury, 
evidence  is  admissible  to  show  that 
the  motives  which  actuated  the  pris- 
oner at  the  time  of  committing  the  al- 
leged offence,  were  corrupt;  as,  for  ex- 
ample, to  show  that  when  he  swore  to 
a  complaint  against  the  prosecutor,  os- 
tensibly to  procure  sureties  of  the 
peace,  his  object  was,  in  fact,  to  coerce 
that  person  to  settle  a  civil  suit.  State 
v.  Hascall,  6  N.  Hamp.  352. 

214.  It  is  settled,  that  if  any  one  dis- 
tinct assignment  of  perjury  be  proved, 
the  respondent  ought  to  be  convicted. 
lb. 

215.  On  the  trial  of  an  indictment 
for  perjury  at  nisi  prius,  the  postea 
must  be  produced  by  the  plaintiff. 
Reepublica  v.  Goss,  2  Yeates  419. 

216.  On  a  trial  for  perjury,  the  testi- 
mony of  a  single  witness  is  sufficient 
to  prove  that  the  defendant  swore  as 
is  alleged  in  the  indictment.  Com.  v. 
Pollard,  12  Mete.  225. 

217.  To  prove  by  the  testimony  of 
one  witness  what  another  person  has 
said  or  testified,  is  the  constant  and 
invariable  practice,  and  facts  of  every 
kind  are  established  by  the  oath  of  one 
witness  ;  and  where  it  is  otherwise,  it 
is  an  exception  to  the  general  law  of 
evidence,  as  in  the  case  of  treason,  and 
in  the  probate  of  wills,  which  are  the 
subjects  of  statute  provisions;  and  so 
in  perjury  where  the  law  requires  that 
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the  crime  shall  be  proved  by  the  oaths 
of  two  witnesses  ;  or,  as  it  has  been 
held  in  more  modern  times,  by  the  oath 
of  one  witness,  and  by  other  independ- 
ent and  corroborating  Evidence  which 
is  deemed  of  equal  weight  with  an- 
other witness,     lb. 

218.  On  an  indictment  for  perjury  in 
swearing  that  A.,  one  of  the  several 
assailants  in  an  affray,  struck  the  de- 
fendant, where  it  appeared  that  A.  did 
not,  but  another  assailant  did  strike 
the  blow,  it  was  competent  for  the  de- 
fendant, in  order  to  disprove  a  corrupt 
motive,  to  show  that  immediately  on 
his  recovery  from  the  unconsciousness 
occasioned  by  the  blow,  he  had  given 
the  same  account  of  the  transaction  he 
did  in  his  testimony  before  the  court 
on  the  trial  of  the  case  in  which  the 
perjury  was  charged.  State  v.  Curtis, 
12  Iredell  270. 

219.  On  an  indictment  for  perjury, 
two  witnesses  are  not  necessary  to  dis- 
prove the  fact  sworn  to  by  the  defend- 
ant; but  where  there  is  but  one  witness, 
in  addition  to  his  testimony  some  other 
independent  evidence  ought  to  be  ad- 
duced. State  v.  Hayward,  1  Nott  & 
McCord  546. 

220.  Where  it  became  material  to 
prove  the  contents  of  a  book  of  ac- 
counts which  had  been  admitted  by  the 
accused  to  be  correct  and  true,  the 
book  may  go  to  the  jury  as  evidence 
of  the  extent  and  nature  of  the  admis- 
sion.    Halleck  v.  State,  11  Ohio  400. 

221.  On  the  trial  of  an  indictment 
for  perjury,  charged  to  have  been  com- 
mitted in  an  oath  taken  before  a  com- 
pany court-martial,  it  is  not  necessary 
to  produce  |he  commission  of  the  cap- 
tain; parol  proof  of  his  acting  as  such, 
is  sufficient.  State  v.  Gbegory,  2  Mur- 
phy 69. 


PIRACY. 

1.  Under  the  act  of  Congress  of 
March  3d,  1819,  chap.  75,  to  protect 
the  commerce  of  the  United  States,  and 
punish  the  crime  of  piracy,  any  armed 


vessel  may  be  seized  and  brought  in, 
or  any  vessel  the  crew  of  which  may 
be  armed,  and  which  shall  have  at- 
tempted or  committed  any  piratical  ag- 
gressio  «,  search  restraint,  depredation, 
or  seizure  upon  any  vessel,  and  such 
offending  vessel  may  be  condemned 
and  6old,  the  proceeds  to  be  distributed 
between  the  United  States  and  the  cap- 
tors, in  the  discretion  of  the  Court. 
United  States  v.  Brig  Maltk  Adel,  2 
How.  U.  S.  210. 

2.  It  matters  not  whether  the  vessel 
be  armed  for  offence  or  defence,provided 
she  commits  the  unlawful  acts  alleged. 
lb.  To  bring  a  vessel  within  the  terms 
of  the  act,  there  need  not  be  either  ac- 
tual plunder,  or  an  intent  to  plunder; 
where  the  act  is  committed  from  hatred 
or  an  abuse  of  power  in  a  spirit  of  mis- 
chief, it  is  sufficient.    lb.  - 

3.  The  word  piratical  in  the  act,  is 
not  to  be  confined  in  its  construction  to 
such  acts  as  by  the  laws  of  nations 
are  denominated  piracy,  but  embraces 
such  as  pirates  are  in  the  habit  of  com- 
mitting,    lb. 

4.  A  piratical  aggression,  search,  re- 
straint, or  seizure,  is  as  much  within 
the  meaning  of  the  act  as  a  piratical 
depredation.     lb. 

5.  The  innocence  or  ignorance  on  the 
part  of  the  owner  of  these  prohibited 
acts,  will  not  save  the  vessel  from  con- 
demnation,   lb. 

6.  The  condemnation  of  the  cargo 
is  not  warranted  by  the  act  of  1819. 
lb. 

7.  The  law  of  nations  does  not  re- 
quire the  condemnation  of  the  cargo 
for  petty  offences,  unless  the  owner 
thereof  co-operates  in,  and  authorizes 
the  unlawful  act,  but  there  is  an  excep- 
tion in  the  enforcement  of  belligerent 
rights,    lb. 

8.  In  order  to  make  all  the  officers 
and  crew  of  a  piratial  vessel  parties  in 
guilt,  the  original  voyage  must  be  un- 
dertaken with  piratical  design,  and 
they  must  have  known  and  acted  upon 
such  design,  otherwise  those  only  can 
be  guilty  who  actively  co-operated  in 
the  conspiracy.  United  States  v.  Gibert, 
2  Sumner  19. 

9.  The  fact  that  they  knew  that  the 
voyage  was  to  be  an  illegal  one,  as  in 
the  slave  trade,  is  not  enough.  lb. 
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10.  Where  the  indictment  alleged  the 

Eiracy  to  have  been  committed  on  the 
igh  seas,  within  the  admiralty  and 
maritime  jurisdiction  of  the  United 
States,  and  out  of  the  jurisdiction  of  any 
particular  State,  it  was  held  that  this 
was  a  sufficient  statement  of  the  venue. 
lb. 

11.  On  an  indictment  for  piracy  the 
production  of  the  vessel's  register,  or 
documentary  evidence,  is  not  essential 
to  prove  her  national  character.  United 
States  v.  Pirates,  5  Wheat.  184. 

12.  The  courts  of  the  United  States 
will  respect  the  belligerent  rights  of 
both  parties  ;  and  so  longas  they  act 
under  and  within  the  scope  of  their  re- 
spective commissions,  they  will  not 
treat  as  pirates  the  cruisers  of  either  of 
the  nations  who,  it  is  well  known,  are  at 
war  with  each  other,  although  one  of 
them  be  not  recognized  by  our  govern- 
ment as  an  independent  nation.  The 
Jose/a  Segunda,  5  Wheat.  338;  United 
States  v.  Palmer,  3  Wheat.  610. 

13.  Such  a  decision,  however,  does 
not  apply  to  the  case  of  a  crew  whose 
conduct  is  such  as  to  set  at  naught  the 
idea  of  their  acting  under  allegiance 
to  any  acknowledged  power.  United 
States  v.  Pirates,  5  Wheat.  184. 

14.  The  crime  of  robbery  committed 
by  a  person  on  the  high  seas,  on  board 
of  any  ship  or  vessel,  belonging  ex- 
clusively to  subjects  of  a  foreign  state, 
or  persons  within  a  vessel  belonging  ex- 
clusively to  subjects  of  a  foreign  state, 
is  not  a  piracy  within  the  true  intent 
and  meaning  of  the  act  for  the  punish- 
ment of  certain  crimes  against  the 
United  States.  United  States  v.  Palmer, 
3  Wheaton's  R.  610. 

15.  This  opinion  will  probably  de- 
cide the  case  to  which  it  is  intended  to 
apply.     lb. 

16.  Any  felonious  taking  or  carrying 
away  of  a  ship,  and  the  property  on 
board  thereof,  which,  if  done  on  land, 
would  have  amounted  to  felony ;  if 
done  at  sea,  although  there  were  no 
violence  used  to  the  person  of  the  owner 
or  master,  and  no  putting  in  fear,  would 
in  point  of  law  be  piracy.  United 
States  v.  Tully,  1  Gallis.  247. 

17.  A  pirate  is  one  who  to  enrich 
himself,  either  by  surprise  or  force,  sets 
upon  merchants  or  other  traders  by  sea,  I 

40 


to  spoil  them  of  their  goods;  this  de- 
scription, as  is  remarked  by  a  respect- 
able writer  of  our  own  country,  is  ap- 
plicable merely  to  piracy  by  the  law  of 
nations.     lb. 

18.  Piracy  by  the  Common  Law  con- 
sists in  committing  those  acts  of  rob- 
bery and  depredation  upon  the  high 
6eas,  which,  if  committed  on  shore, 
would  amount  to  felony  there,  lb. 

19.  If  a  ship  shall  ride  at  anchor,  and 
the  mariners  shall  be  part  in  their  ship's 
boat  and  the  rest  on  shore,  and  none 
shall  be  in  the  ship,  yet  if  a  pirate  shall 
attack  and  rob  her,  the  same  is  piracy. 
lb. 

20.  Pirates  can  be  captured  lawfully 
on  the  ocean  by  the  public  or  private 
ships  of  every  nation.  The  Marianna 
Flora,  11  Wheat.  1. 

21.  A  robbery,  under  the  Common  Law 
definition,  committed  on  the  high  seas, 
is  piracy  by  the  act  of  Congress  of 
1790,  chapter  36,  section  8,  even  when 
not  punishable  with  death  by  the  laws 
of  the  United  States,  if  committed  on 
land,  and  the  Circuit  Courts  have  juris- 
diction of  the  offence.  United  States  v. 
Palmer,  3  Wheat.  610. 

22.  When  a  vessel  becomes  a  pirate, 
she  loses  her  national  character.  United 
States  v.  Pirates,  5  Wheat.  184. 

23.  Under  the  general  rule  of  law, 
that  robbery  on  the  high  seas  is  piracy, 
there  is  no  exception  or  qualification  in 
favor  of  commissioned  privateers,in  any 
act  of  Congress,  in  the  Common  Law,  or 
in  the  law  of  nations.  United  States  v. 
Janes,  3  Washington  0.  C.  209. 

24.  When  an  American  citizen  fits 
out  a  vessel  in  an  American  port,  really 
to  cruise  against  a  power  at  peace 
with  the  United  States,  he  is  not  pro- 
tected by  a  commission  from  a  power 
belligerent  as  to  the  power  against 
which  he  is  going  to  cruise,  from  of- 
fences committed  by  him  against  the 
United  States.  United  States  v.  Pirates, 
5  Wheat.  184. 

25.  The  provisions  of  the  law  relat- 
ing to  piracy  are  not  repealed  by  the 
act  of  June  26,  1812.  United  States  v. 
Jones,  3  Washington  0.  C.  209. 

26.  The  5th  section  of  the  act  of  1819, 
chap.  76,  did  not  repeal  the  8th  section 
of  the  act  of  1799,  chap.  36.  United 
States  v.  Pirates,  5  Wheat.  184. 
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27.  The  act  of  April  30,  1790,  chap. 
36,  section  8,  makes  it  punishable  in 
the  courts  of  the  United  States,  for  a 
crew  to  act  in  defiance  of  all  law,  and 
acknowledging  obedience  to  no  govern- 
ment whatever.  United  States  v.  Klin- 
lock,  5  Wheat.  144. 

28.  Whatever  intercourse  with  pi- 
rates is  calculated  to  promote  their 
views,  is  within  the  provisions  of  the 
12th  section  of  the  Crimes  act  of  April 
30,  1790.  United  States  v.  Howard,  3 
Wash.  C.  C.  340. 

29.  Where  there  is  a  confederacy  by 
citizens  on  land,  or  on  board  of  an 
American  vessel,  with  sea-robbers  or 
pirates  by  the  laws  of  nations,  or  a 
yielding  up  of  a  vessel  by  a  citizen 
to  such  pirates,  it  is  within  the  pro- 
visions of  the  8th  section  of  the  Crimes 
act  of  April  30,  1790.     lb. 

30.  The  crime  of  piracy,  described 
in  the  8th  section  of  the  act  for  the  pun- 
ishment of  certain  crimes,  passed  April 
80,  1790,  are  those  which  are  commit- 
ted by  citizens  of  the  United  States,  or 
onboard  of  vessels  of  the  United  States, 
and  therefore  the  10th  and  11th  sec- 
tions as  to  accessories,  apply  to  the 
acts  of  piracy  described  in  the  8th  sec- 
tion,   lb. 

31.  Where  a  mariner  attempts  to 
corrupt  the  master  of  a  vessel,  and  to 
induce  him  to  go  over  to  pirates,  such 
attempt  is  within  the  provisions  of  the 
Crimes  act  of  April  30,  1790.     lb. 

82.  In  the  8th  section  of  the  act  of 
Congress,  which  construes  murder  and 
robbery  on  the  high  seas,  acts  of 
piracy,  the  words  which  if  committed 
in  the  body  of  a  county,  do  not  refer 
to  murder  and  robbery,  but  to  the  words 
immediately  preceding  them,  or  any 
other  offence.  United  States  v.  Jones,  3 
Wash.  C.  C.  209. 

33.  To  constitute  the  offence  of  piracy 
under  the  act  of  April  30, 1790,  chap  9, 
personal  violence  is  not  essential,  but 
the  intent,  animo  furandi,  must  appear. 
United  States  v.TuUy,  1  Gallis.  247. 

34.  Robbery,  or  forcible  depredations 
upon  the  sea,  animo  furandi,  is  held  to 
be  piracy  by  the  law  of  nations,  and 
consequently  it  is  piracy  under  the  act 
of  Congress  of  March  2, 1819,  chap.  76. 

United  States  v.  Smith,  5  Wheat.  153  ; 

United  Stales  v.  Pirates,  5  Wheat.  184 


35.  When  a  seizure  is  made,  animo 
furandi,  it  is  piracy,  although  made  un- 
der a  commission,  purporting  to  be 
from  a  republic  whose  existence  is  un- 
known, or  from  a  province  of  an  ac- 
knowledged nation.  United  States  v. 
Klintock,  5  Wheat.  144. 

36.  To  convict  those  accused  of  pi- 
racy, it  must  not  only  be  proved  that 
they  participated  in  the  taking  of  prop- 
erty not  liable  to  capture,  but  that 
they  did  it  with  a  felonious  intent 
United  States  v.  Ives,  3  Wash.  C.  C. 
231. 

37.  Where  there  was  an  attack  on  a 
vessel  of  the  United  States  by  an  arm- 
ed vessel,  upon  a  mistaken  supposition 
that  she  was  a  piratical  cruiser,  but 
without  felonious  intent ;  held  that  it 
was  not  a  piratical  aggression  within 
the  laws  of  the  United  States,  nor  did 
it  subject  the  vessel,  if  captured,  to 
confiscation  under  the  law  of  nations. 
The  Marianna  Flora,  11  Wheat.  1. 


PRESENTMENT. 

1.  A  presentment  made  within  two 
years  after  the  commission  of  a  mis- 
demeanor on  which  an  indictment  is 
founded,  is  the  commencement  of  a 
prosecution,  within  the  meaning  of  our 
act  of  Assembly,  and  prevents  the  stat- 
ute of  limitations  from  attaching. 
State  v.  Cox,  6  Iredell  440. 

2.  A  presentment  need  not  be  signed 
by  all  the  jury.  It  should  be  handed  to 
the  Court  bv  the  foreman,  who  is  the  or- 
gan of  the  grand  jury,  to  and  from  whom 
communications  are  made  with  the 
Court.  It  should  be  made  in  the  presence 
of  the  jury,  but  when  entered  of  record, 
no  further  evidence  is  required  of  its 
authenticity,    lb. 

3.  Where  the  presentment  was  not 
found  upon  the  knowledge  of  the  grand 
jury,  or  any  one  of  their  body,  but  upon 
the  information  of  a  certain  Neuman 
C.  Gillespie,  who  was  not  sworn  before 
the  Court,  and  sent  to  said  grand  jury, 
previous  to  his  being  examined  by  said 
grand  jury,  it  will  be  bad  on  a  plea  of 
abatement.  The  State  v.  Love,  4 
Humph.  B.  255. 
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4.  It  is  not  necessary  to  the  validity 
of  a  presentment  by  the  grand  jury, 
that  it  should  appear  upon  the  record- 
book  of  the  Court  in  extenso.  Com.  v. 
Tiernafi,  4  Gratt.  546. 

5.  A  presentment  made  in  the  ordi- 
nary way  by  a  grand  jury,  is  regarded  in 
the  practice  at  Common  Law  as  nothing 
more  than  instructions  given  by  the 
grand  jury  to  the  proper  officer  of  the 
Court  for  framing  an  indictment  for  an 
offence  which  they  find  to  have  been 
committed.  Christian's  cast.  7  Gratt. 
631. 

6.  When  the  indictment  has  been 
prepared  by  him,  it  is  submitted  to 
them  ;  and  upon  their  finding  it  a  true 
bill  the  prosecution  commences  upon 
that  indictment  The  presentment 
merged  in  the  indictment,  ceases  and 
becomes  extinct.    lb. 

7.  In  the  practice  of  Virginia  the 
presentment  has  been  allowed  an  effi- 
cacy, not  known  at  Common  Law  in 
England.  It  has  been  allowed  for 
many  purposes  to  stand  in  the  place  of 
indictment ;  or  to  stand  as  the  founda- 
tion for  further  proceedings  against  the 
party  presented,     lb. 

8.  The  presentment,  moreover,  seems 
in  Virginia,  from  a  very  distant  period, 
to  have  been  made  the  foundation  for  a 
summons,  to  show  cause  why  an  infor- 
mation for  the  offence  presented  should 
not  be  filed  against  the  accused.  No 
authority  has  been  found  in  the  Eng- 
lish books  that  warrants  such  a  use  of 
the  presentment ;  from  what  has  before 
been  stated  as  to  the  nature  •  of  a  pre- 
sentment in  the  English  practice,  no 
such  use,  it  is  supposed,  could  l>e  made 
of  it ;  such  a  practice  as  an  existing  one 
in  Virginia  seems  to  be  clearly  recog- 
nized in  1786,  in  the  act  directing  the 
method  of  criminal  proceedings  against 
free  persons,  12  Hen.  Stat  344  ;  1  Rev. 
Code  614  ;  where,  in  regard  to  the  pre- 
sentment for  small  penalties,  it  is  di- 
rected that  "no  information  shall 
thereupon  be  filed/'  but  a  summons  to 
answer  the  presentment    lb. 

9.  When  a  presentment  is  made, 
the  order  of  the  Court  is  that  the  par- 
ty be  summoned  to  appear  at  the  next 
Court  to  show  cause  why  an  informa- 
tion should  not  be  filed  against  him. 
lb. 


10.  It  seems  clear  that  the  present- 
ment has  in  Virginia  the  character,  in 
itself,  of  a  criminal  proceeding,  until  it 
is  embodied  and  merged  in  an  indict- 
ment for  the  same  offence,  or  in  an  in- 
formation filed  upon  it ;  and  may  stand 
in  the  place  of  an  indictment,  on  which 
the  prosecution  for  a  misdemeanor  may 
proceed  without  indictment  or  informa- 
tion,   lb. 

11.  It  is  a  well-settled  principle,  that 
the  Court  will  not,  in  any  case,  grant 
an  information  where  the  prosecutor 
has  already  preferred  an  indictment, 
and  the  grand  jury  found  a  true  bill,  al- 
though it  was  quashed  for  insufficiency. 
lb. 

12.  The  Court  regards  the  present- 
ment, not  the  time  of  filing  the  infor- 
mation upon  it,  as  the  date  of  the  pros- 
ecution,   lb. 


PRINTING  OBSCENE  BOOKS,  &o.f 

1.  An  indictment  for  publishing  a 
bawdy  and  obscene  paper  need  not  set 
forth  the  obscene  matter  contained 
therein.  The  People  v.  Oirardin,  1 
Mann.  (Mich.)  90. 

2.  In  order  to  maintain  an  indict- 
ment for  publishing  an  obscene  book, 
it  is  not  necessary  that  the  indictment 
should  so  minutely  describe  the  book 
or  picture,  as  that  it  may  be  displayed 
on  the  records  of  the  Court.  Com.  v. 
Holmes,  17  Mass.  336. 

8.  In  order  to  render  the  exhibition 
of  an  obscene  picture  indictable,  it  is 
not  necessary  to  allege  in  the  indict- 
ment that  the  exhibition  was  in  a  pub- 
lic place  ;  and  it  is  sufficient  to  state 
that  it  was  exhibited  to  sundry  persons 
for  money.  The  indictment  need  not 
describe  minutely  the  picture,  as  to  its 
attitude  and  posture.  Nor  is  it  neces- 
sary to  allege  that  the  defendant's 
house,  in  which  the  picture  is  exhibit- 
ed, is  a  nuisance.  Com.  v.  Sharpless,  2 
Serg.  &  Rawle  91. 

4.  In  indictments  for  offences  of 
printing  obscene  books,  &c.,  it  is  not 
always  necessary  that  the  contents  of 
the  publication  should  be  inserted  ;  but. 
whenever  it  is  necessary  to  do  so,  or 
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whenever  the  indictment  undertakes  to 
state  the  contents,  whether  necessary 
or  not,  the  same  rule  prevails  as  in  the 
case  of  libel,  that  is  to  say,  the  alleged 
obscene  publication  must  be  set  out  in 
the  very  words  of  which  it  is  composed, 
and  the  indictment  must  undertake,  or 
proffer  to  do  so,  by  the  use  of  appro- 
priate language.  The  excepted  cases 
occur  whenever  a  publication  of  this 
character  is  so  obscene  as  to  render  it 
improper  that  it  should  appear  on  the 
record  ;  and  then  the  statement  of  the 
contents  may  be  omitted  altogether, 
and  a  description  thereof  substituted  ; 
but,  in  this  case  a  reason  for  the  omis- 
sion must  appear  in  the  indictment  by 
proper  averments.  Com.  v.  Tarboz,  1 
Cush.  66. 

5.  Where  the  indictment  sets  out 
the  printed  paper  according  to  its  pur- 
port and  effect,  and  not  in  h»c  verba, 
or  according  to  its  tenor,  or  by  the 
words  importing  an  exact  transcript, 
the  mode  of  pleading  adopted  cannot 
be  sustained,  and  the  indictment  will 
be  insufficient,  and  judgment  will  be 
arrested.    lb. 


PROPANE  SWEARING. 

1.  A  justice  of  the  peace,  having 
plain  view  and  personal  knowledge  of 
the  offence  of  profane  cursing,  may 
arrest  and  convict  the  offender  without 
previous  complaint  or  warrant.  Hot- 
comb  v.  Cornish,  8  Conn.  Rep.  375. 

2.  Any  words  importing  an  impreca- 
tion of  future  divine  vengeance,  may 
constitute  profane  cursing  within  the 
statute.    II. 

3.  Where  such  words  are  uttered  in 
presence  of  a  justice  of  the  peace,  he 
has  jurisdiction  both  of  the  person  and 
the  offence,  and  his  sentence  thereupon, 
though  erroneous,  is  not  void.    lb. 

4.  Several  distinct  offences  of  pro- 
fane cursing  may  be  committed  by 
the  same  offender,  in  relation  to  the 
same  person,  on  the  same  day  ;  several 
distinct  convictions  for  such  offences, 


which  are  otherwise  regular,  are  not 
therefore  void.    lb. 

5.  In  Arkansas,  in  an  indictment  for 
disturbing  a  religious  congregation,  by 
profanely  swearing  (Digest,  p.  370),  it 
is  not  necessary  to  charge  the  particu- 
lar language  used  by  defendant ;  other- 
wise, it  seems,  in  an  indictment  for  pro- 
fane swearing.  State  v.  Ratliff,  5  Eng. 
530. 

6.  An  indictment  which  charges  that 
A.  B.,  &c,  at,  &c,  with  force  and  arms, 
on,  &c.,  did  publicly  curse  and  swear  and 
take  the  name  of  Almighty  God  in 
vain,  for  a  long  time,  to  wit,  for  the 
space  of  two  hours,  to  the  common 
nuisance  of  all  the  citizens  of  the  State, 
and  against  the  peace  and  dignity  of 
the  State — cannot  be  supported.  State 
v.  Jones,  9  Iredell  38. 

7.  To  render  the  offence  of  profane 
swearing  indictable,  the  acts  must  be 
so  repeated  and  so  public  as  to  be- 
come an  annoyance  and  inconvenience 
to  the  public,  for  then  they  constitute  a 
public  nuisance,     lb. 

8.  It  is  not  sufficient  to  the  convic- 
tion of  a  defendant  in  such  an  indict- 
ment, that  the  State  should  show  by  its 
evidence  that  the  defendant  has  been 
guilty  of  a  nuisance  ;  the  indictment 
must  charge  it,  it  must  set  forth  speci- 
fically the  whole  fact  with  such  certain- 
ty that  the  Court  may  be  able  to  see 
judicially  that  it  rests  \m  sufficient 
grounds  ;  nor  will  it  be  sufficient  if  the 
indictment  charges  that  the  acts  were 
done  "  to  the  common  nuisance  of  all 
the  good  citizens  of  the  State,"  unless 
the  facts  so  charged  amount  in  law  to 
a  nuisance.     lb. 

9.  In  South  Carolina,  profane  swear- 
ing, independent  of  the  disturbance 
and  injury  which  it  may  produce  to 
those  who  hear  it,  is  not  indictable  ;  it 
is  cognizable  before  a  justice  of  the 
peace,  under  the  act  of  1741,  ch.  14  ; 
but  where  it  is  charged  as  a  nuisance, 
and  there  is  evidence  to  support  the 
charge,  it  is  indictable ;  therefore,  a 
motion  to  arrest  the  judgment  upon  an 
indictment,  which  charged  "that  the 
defendant  swore  several  oaths  in  the 
court-yard  during  the  sitting  of  the 
Court,  to  the  great  disturbance  and 
common  nuisance  of  the  citizens  neces- 
sarily attending  the  said  Court,"  was 
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overruled. 
254. 


State  v.  Kir  by,  1  Murph. 


RAPE. 

I.  Statutes  respecting  Rape. 
II.  What  Constitutes  a  Rape. 

III.  Indictment  for  Rape.  Evidence  on   the 

Trial. 

IV.  Trial   for  Rape.   Charging   the   Jury  in 

Cases  of  Rape. 


I.  Statutes  Respecting  Rape. 

1.  In  Mississippi,  the  statute  (Hutch. 
Dig.  918,  §  21)  providing  that  no  per- 
son shall  be  convicted  of  an  attempt  to 
commit  an  offence,  where  it  appears 
that  the  offence  was  actually  commit- 
ted, has  no  application  to  the  case  of 
rape  by  a  slave  upon  a  white  woman. 
Wash  v.  the  State,  14  Smedes  &  Marsh. 
120. 

2.  There  is  no  statute  which  pre- 
scribes the  punishment  of  a  slave  for 
the  commission  of  a  rape  upon  a  white 
woman,  but  the  attempt  to  commit  such 
offence  is  a  capital  crime;  and  it  is  held 
that  the  statute  making  the  commission 
a  penitentiary  offence  has  no  applica- 
tion to  the  cases  of  slaves.    lb. 

3.  In  Tennessee,  the  statute  of  1839, 
c.  19,  §  10,  subjecting  a  slave  to  punish- 
ment of  death  for  an  assault  with  in- 
tent to  commit  a  rape  on  a  free  white 
woman,  does  not  include  the  case  of  a 
female  under  ten  years  of  age.  Sydney 
v.  the  State,  3  Humph.  478. 

4.  In  Arkansas,  rape  by  a  slave  was 
punishable  by  death  previous  to  the 
statute  of  1842.  Denis  v.  the  State,  5 
Ark.  230. 

5.  A  white  girl,  under  twelve  years 
of  age,  and  not  having  attained  to  age 
of  puberty,  is  a  white  woman  within  the 
terms  of  the  Virginia  statute,  which 
makes  it  felony  punishable  with  death 
for  a  slave,  free  negro,  or  mulatto,  to 
attempt  to  ravish  a  white  "woman." 
Watts'  case,  4  Leigh  672. 

6.  The  provision  in  the  Constitution 
(§  25,  art.  3)  which  declares  that  any 


slave  who  shall  be  convicted  of  a 
capital  offence  shall  suffer  the  same 
degree  of  punishment  as  would  be  in- 
flicted on  a  free  white  person,  and  no 
other,  has'reference  to  the  mode  of  in- 
flicting capital  punishment,  and  does 
not  prohibit  the  General  Assembly 
from  punishing  a  crime  capitally  when 
committed  by  a  slave,  and  otherwise 
when  committed  by  a  white  person. 
Charles  v.  the  State,  6  Eng.  389. 

7.  Where,  by  the  law,  the  slave  and 
the  white  man  are  both  punished  capi- 
tally, they  must  be  executed  in  the 
same  manner.    lb. 

8.  The  9th  sec.  of  art.  4,  of  part  4,  of 
ch.  51,  Digest,  which  declares  that  a 
negro  shall  be  punished  with  death  for 
an  attempt  to  commit  rape  on  a  white 
woman,  is  not  unconstitutional  because 
a  white  man  for  the  same  offence  is 
only  punished  by  imprisonment  in  the 
penitentiary,     lb. 

9.  An  attempt  by  a  negro  to  commit 
rape  upon  a  white  female  under  the  age 
of  puberty,  is  in  the  purview  of  the 
statute  referred  to.     lb. 

10.  The  4th  sec.  of  art  4,  of  part  4,  of 
ch.  51,  Digest,  contemplates  cases  of 
carnal  knowledge  of  females  below  the 
age  of  puberty,  without  force,  and  not 
forcible  rapes  ;  such  females  neverthe- 
less are  subjects  of  rape  as  well  as  fe- 
males above  that  age.    lb. 


II.  What  Constitutes  a  Rape. 

11.  In  Virginia,  upon  an  indictment 
against  a  free  negro,  under  the  statute 
of  1822-'3,  c.  34,  §  3,  it  was  found  that 
the  accused,  not  intending  to  have 
carnal  knowledge  of  the  woman  by 
force,but  designing  to  have  such  knowl- 
edge of  her  while  she  was  asleep, 
got  into  bed  with  her,  and  pulled  up 
her  night  garment,  which  waked  her, 
without  using  any  force  ;  held  that 
this  was  not  an  attempt  to  ravish, 
within  the  terms  of  the  statute.  FielcPs 
case,  4  Leigh  648. 

1 2.  A  rape  can  be  committed  on  an 
infant     Stephen  v.  State,  11  Ga.  225. 

13.  A  child  being  under  ten  years  old, 
cannot  consent  to  .sexual  intercourse, 
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in  such  manner  as  to  rebut  the  presump- 
tion of  force,    lb. 

14.  Quere — Whether  the  same  pre- 
sumption will  not  exist  in  forcing  one 
over  ten  years  of  age,  who  is  still  a 
child  in  respect  to  stature,  constitution, 
and  physical  and  mental  developments. 
lb. 

15.  Rape  is  the  carnal  knowledge  of 
a  female,  forcibly  and  against  her  will. 
In  order  to  convict  a  negro  of  an 
attempt  to  commit  rape  upon  a  white 
female,  it  is  essential  to  prove  such 
intention  as,  if  carried  into  execution, 
would  constitute  rape.  Charles  v.  State, 
6  Eng.  389. 

16.  In  this  case  the  prisoner  entered 
a  room  where  a  school-girl  was  sleep- 
ing, turned"  her  over  (having  partly 
undressed  himself),  and  attempted  to 
get  on  her;  she  awoke,  screamed,  and 
he  fled  ;  he  was  convicted  by  a  jury, 
for  an  assault  with  intent  to  commit 
rape  ;  held  that  a  new  trial  should  be 
granted,  because  it  did  not  appear 
from  all  the  circumstances  in  proof, 
that  the  prisoner  intended  to  accom- 
plish his  purpose  by  force,     lb. 

17.  Held,  on  the  authority  of  Com- 
monwealth v.  Field,  4  Leigh  R.  648,  that 
if  the  prisoner  designed  to  accomplish 
his  purpose  while  the  girl  was  asleep, 
he  was  not  guilty  of  an  attempt  to 
commit  rape.     lb. 

18.  The  law  presumes  that  an  in- 
fant under  the  age  of  fourteen  years, 
is  incapable  of  committing  or  attempt- 
ing to  commit  the  crime  of  rape;  but 
this  presumption  may  be  rebutted  by 
proof  that  such  person  has  arrived  at 
the  age  of  puberty.  Williams  v.  State, 
14  Ohio  222;  vide  People  v.  Randolph, 
2  Parker's  Crim.  Rep.  174,  213. 

19.  In  the  case  of  Charles  v.  State, 
6  Eng.  Rep.  389,  where  the  intention 
of  the  prisoner  was  to  obtain  posses- 
sion of  the  girPs  person  while  she  was 
asleep,  or  to  have  connection  with  her, 
if  he  could  do  so  by  her  consent,  the 
Court  properly  applied  the  law,  that  in 
order  to  convict  him  of  an  assault  with 
intent  to  commit  rape,  it  should  appear 
that  he  intended  to  gratify  his  passion, 
upon  her  person,  at  all  events,  and  not- 
withstanding any  resistance  on  her 
part ;  in  other  words,  that  his  intention 
was  to  have  carnal  knowledge  of  her 


by  force  and  against  her  wilL  But  it 
was  not  the  design  of  the  expression 
used  by  the  Court  in  that  case,  either 
in  respect  of  the  frime,  or  the  attempt, 
to  mention  the  quantity  of  brute  force, 
or  the  amount  of  resistance  ;  if  the 
woman  submit  from  terror,  or  the  dread 
of  greater  violence,  the  intimidation 
becomes  equivalent  to  force.  Pleasamt 
v.  State,  8  Eng.  360. 

20.  In  this  case,  where  the  prisoner 
assaulted  the  woman  openly,  and  vi- 
olently threw  her  several  times  upon 
the  floor,  then  upon  the  bed,  stript  her 
clothes  over  her  head,  smothered  her 
with  them,  and  attempted  to  gratify 
his  passion  upon  her,  the  Court  prop- 
erly refused  to  charge  the  jury,  in  un- 
qualified terms,  that  in  order  to  convict 
the  prisoner,  they  must  be  satisfied 
that  when  he  had  hold  of  her  he  intend- 
ed to  gratify  his  passion  upon  her  at 
all  events,  and  notwithstanding  any  re- 
sistance on  her  part.  The  law  would 
seem  to  be  (as  held  in  CharUsv.  State), 
that  if  a  man  accomplish  his  purpose 
by  fraud,  or  by  surprise,  without  in- 
tending to  use  force,  it  is  not  rape,  be- 
cause one  of  the  essential  ingredients  of 
the  offence  (force)  is  wanting.  So,  when 
force  is  used,  but  the  assailant  desists 
upon  resistance  being  made  by  the  wo- 
man, and  not  because  of  an  interruption, 
it  could  not  be  said  that  his  intention 
was  to  commit  rape;  and  the  Court 
holds  that  this  law  is  applicable  to 
such  abuse  of  white  women  by  ne- 
groes, but  suggests  the  propriety  of 
amendatory  legislation  to  punish  such 
outrages,    lb. 


III.  Indictment  for  Rape — Evidence  on 
the  Trial. 

21.  An  indictment  which  alleges  "that 
J.  N.,  late  of  said  county,  in  and  upon 
one  H.  S.  (she,  the  said  EL  SL,  then  and 
there  being  a  female  child  under  the 
age  often  years),  feloniously  did  make 
an  assault;  and  her,,  the  said  H.  S„ 
then  and  there  did  feloniously  abuse, 
in  the  attempt  carnally  know,"  is  fatal- 
ly defective  in  not  specifying  with 
sufficient  certainty  and  precision,  the 
perdon  upon  whom  the  attempt  was 
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committed.  Nugent  v.  State,  19  Ala. 
540. 

22.  It  is  fatal  to  ioin  a  count  which 
charges  a  negro  with  carnal  knowledge 
of  a  white  female  child,  under  ten 
years  of  age,  with  counts  which  charge 
the  commission  of  a  rape  upon  a  white 
female,  as  the  first  offence  is  entirely 
different  from  the  others.  Slate  v. 
Pan  Cherry,  1  Swan  160. 

28.  Where  one  is  indicted  for  attempt 
to  commit  a  rape,  it  is  sufficient  to  al- 
lege matter  enough  to  bring  the  case 
within  the  meaning  of  the  statute.  Wil- 
liams v.  State,  Wright  42. 

24.  Where  an  indictment  lies  against 
a  slave  for  a  rape  on  a  free  white  wo- 
man, it  need  not  allege  the  ownership 
of  such  slave;  and  if  alleged  and  dis- 
proved, the  variance  is  not  fatal.  Pe- 
ter v.  State,  5  Humph.  436. 

25.  An  indictment  under  the  Tennes- 
see acts  of  1833,  c.  75,  §  1,  and  1835, 
c.  19,  §  10,  should  distinctly  charge 
that  the  assault  committed  by  the  slave, 
with  intent  to  ravish,  was  on  the  body 
of  a  "  free  white  woman."  Grandison 
v.  State,  2  Humph.  451. 

26.  Two  or  more  persons  may  be 
joined  in  the  same  indictment,  as  prin- 
cipals, for  the  commission  of  rape. 
Denis  v.  State,  5  Ark.  230. 

27.  In  an  indictment  for  rape,  under 
the  act  of  February  8, 1819,  it  has  been 
the  practice *not  to  allege  that  the  pris- 
oner is  a  free  person,  on  the  principle 
that  every  person  is  supposed  to  be 
free  until  the  contrary  appears.  Cam. 
v.  Bennett,  2  Virg.  Cas.  235. 

28.  Where  the  charge  in  such  indict- 
ment is,  that  the  offence  of  rape  was 
committed  upon  N.  G.,  a  female  child, 
instead  of,  that  it  was  committed  on  a 
woman  child,  that  being  the  language 
of  the  statute;  held  that  the  descrip- 
tion in  the  indictment  was  good.    lb. 

29.  And  in  such  indictment,  if  the 
word  "unlawfully"  be  omitted;  held, 
that  as  the  word  "  unlawfully  "  was  not 
a  word  of  art,  as  Murder,  Rape,  &c, 
the  omission  of  it  was  immaterial,    lb. 

30.  Where  an  indictment  is  laid  for 
rape,  the  words  "  forcibly  and  against 
the  will,"  are  necessary.  State  v.  Jim, 
1  Dev.  142. 

31.  In  North  Carolina,  under  the  act 
of  1823,  it  is  necessary  to  allege  that 


the  assault  was  made  with  an  intent  to 
commit  a  rape.  State  v.  Martin,  3 
Dev.  329. 

32.  It  is  not  necessary  to  allege,  in 
an  indictment  for  an  assault  with  in- 
tent &>  commit  rape,  what  was  the  age 
of  the  person  assaulted.  Bowles  v. 
State,  7  Ohio  243. 

33.  It  is  enough  if  an  indictment  for 
rape  charge  the  accused  with  feloni- 
ously ravishing  and  carnally  knowing 
a  woman.  Barman  v.  Com.,  12  Serg. 
&  Rawle  69. 

34.  Where  the  description  of  rape  in 
an  indictment  leaves  out  the  word  "  un- 
lawfully," but  is  in  accordance  with  the 
Common  Law  definition  of  the  offence, 
it  is  good.  WeinzoTffivn  v.  State,  7 
Blackf.  186. 

35.  An  indictment  upon  our  statute 
(1  Rev.  Stat.  c.  34,  §  5),  for  abusing 
and  carnally  knowing  a  female  child 
under  the  age  of  ten  years,  which 
charges  the  rape  to  be  "  in  and  upon 
one  M.  C,  feloniously  did  unlawfully 
and  carnally  know  and  abuse,  &c.,"  is 
sufficient  without  describing  the  infant 
as  a  "  female  child  ;"  nor  is  the  addi- 
tion of  "  spinster "  to  the  name  of  the 
infant,  requisite  in  such  an  indictment. 
State  v.  Terry,  4  Dev.  &  Batt.  152. 

36.  A  former  conviction  on  an  indict- 
ment for  an  attempt  to  commit  a  rape, 
is  a  sufficient  bar  to  an  indictment  for 
a  rape;  the  former  offence  being  neces- 
sarily included  in  the  latter.  State  v. 
Shepherd,  7  Conn.  54. 

37.  At  Common  Law,  rape  was  a 
felony;  but  the  offence  was  afterward 
changed  to  a  misdemeanor  before  the 
statute  of  Westminster  1 ;  by  that 
statute  the  punishment  was  mitigated; 
but  by  statute  Westminster  2,  the  of- 
fence was  again  changed  to  a  felony, 
and  thence  its  present  existence  as  a 
felony  is  by  statute ;  an  indictment 
for  rape  must  therefore  conclude  contra 
formam  statuti.  State  v.  Dick,  2  Murph. 
388. 

38.  Where  an  indictment  for  a  rape 
charged  that  the  defendant,  "with 
force  and  arms,  &c,  in  and  upon  one 
Mary  Ann  Taylor,  in  the  peace  of  the 
State,  &c,  violently  and  feloniously 
did  make  an  assault,  and  her,  the  said 
Mary  Ann  Taylor,  then  and  there  vi- 
olently and  against  her  will,  felonious- 
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ly  did  ravish  and  carnally  know,"  the 
Court  can  and  must  see  with  certainty 
that  Mary  Ann  Taylor  was  a  female, 
State  v.  Farmer,  4  Ired.  224. 

39.  It  is  not  necessary,  in  an  indict- 
ment for  a  rape,  to  state  that  the  fe- 
male ravished  was  of  the  age  of  ten 
years.     lb. 

40.  If  she  be  under  the  age  of  ten, 
then  the  fact  should  be  averred;  be- 
cause, abusing  a  female  is  made  felony 
by  statute,  whether  she  assented  to  the 
act  or  not.    lb. 

41.  Though  our  law,  in  view  of  the 
relation  of  master  and  slave,  punishes 
with  death  an  attempt  by  a  slave  to 
commit  rape  upon  a  white  woman,  yet 
the  rules  of  law,  in  respect  of  what 
constitutes  the  offence  and  the  evidence 
to  establish  it,  are  not  changed  because 
of  that  relation.  Charles  v.  State,  6  Eng 
390. 

42.  In  this  case,  the  evidence  sus- 
tains the  allegations  in  the  indictment, 
and  the  verdict  of  guilty,  except  as  to 
the  prosecutrix  being  a  white  woman, 
and  this  the  jury  must  have  inferred 
from  her  appearance  on  the  stand,  and 
from  reference,  during  the  course  of  the 
testimony,  to  her  domestic  relations — 
as  to  "  her  husband,"  "brother,"  &c.  lb. 

43.  The  constitutional  power  of  the 
Legislature  to  provide  for  the  punish- 
ment of  a  slave  capitally,  for  an  at- 
tempt to  commit  rape  upon  a  white 
woman,  whilst  a  white  man  is  punished 
by  imprisonment  in  the  penitentiary 
for  the  same  offence,  was  declared  in 
Charles  v.  the  State,  6  Eng.  289.   lb. 

44.  In  an  indictment  against  a  negro 
for  such  offence,  the  fact  that  the  per- 
son assaulted  is  a  white  woman,  is  a 
necessary  ingredient  to  constitute  the 
crime,  and  the  averment  that  she  is 
such,  becomes  part  of  the  substance  of 
the  issue  material  to  be  proved.    lb. 

45.  An  indictment  against  a  negro 
man  for  attempting  to  commit  rape  on 
a  white  woman,  alleging  "that  P.,  a 
negro  man,  slave,  &c,  on,  &c,  at,  &c, 
upon  one  S.  P.,  a  white  woman,  &c., 
wilfully  and  feloniously  did  make  an 
assault,  and  the  said  S.  F.  did,  then  and 
there,  beat,  wound  and  ill-treat,  with 
intent  her,  the  said  S.  P.,  violently, 
forcibly,  and  against  her  will,  then  and 
there,  feloniously,  to  ravish,  and  carnal- 


ly know,  and  other  wrongs,  &c,  con- 
trary," ic,  charges  the  offence  suffi- 
ciently well,  and  is  free  front  the  objec- 
tion existing  in  the  indictment  in  the 
case  of  Joe  v.  the  State,  3  Eng.  Rep.  400; 
Pleasant  v.  State,  8  Eng.  360. 

46.  On  a  trial  for  rape,  the  prisoner 
may  give  in  evidence  that  the  woman 
had  been  his  concubine,  or  that  he  had 
been  suffered  to  take  indecent  liberties 
with  her.  State  v.  Jefferson,  6  Iredell 
305. 

47.  But  he  cannot  give  in  evidence, 
to  prove  her  a  strumpet,  that  she  had 
had  criminal  connection  with  one  or 
more  particular  individuals.  It  U  a 
question  of  character,  and  the  evidence, 
as  in  other  questions  of  character,  must 
be  of  a  general  nature.  lb. 

48.  On  a  trial  for  rape,  the  acts  and 
declarations  of  the  husband  of  the 
woman  on  whom  the  offence  is  alleged 
to  have  been  committed,  are  not  ad- 
missible to  discredit  the  wife,  examined 
as  a  witness.   lb. 

49.  Upon  the  trial  of  an  indictment 
for  rape,  the  declarations  made  by  the 
injured  female  immediately  after  the 
alleged  offence,  are  not  admissible  evi- 
dence for  the  prosecution  to  prove  the 
offence  committed  ;  and  the  rule  is  the 
same,  though  it  appear  that  the  female 
is  incompetent  to  testify  on  account  of 
immature  age,  idiocy,  or  other  mental 
defect.   People  v.  McGee,  1  Denio  19. 

50.  Such  declarations  are  only  ad- 
missible where  the  person  injured  has 
given  evidence  as  a  witness,  and  then 
only  upon  the  question  of  her  credibil- 
ity, lb. 

51.  Where  the  injured  female  is  of 
sufficient  age,  and  of  competent  though 
weak  understanding,  but  is  unable  to 
talk,  and  can  communicate  and  receive 
ideas  only  by  signs,  she  may  yet  be 
sworn  as  a  witness,  and  examined 
through  the  medium  of  one  who  can 
understand  her,  who  is  to  be  sworn  to 
interpret  between  her  and  the  Court 
and  jury.   lb. 

52.  Proof  of  a  rape,  will  sustain  an 
indictment  for  an  attempt  to  commit  a 
rape.    State  v.  Shephard,  7  Conn.  54. 

53.  On  the  trial  of  a  person  charged 
with  the  crime  of  rape,  or  an  assault 
with  an  intent,  Ac,  the  inquiry  may  be 
made  of  the  prosecutrix  whether  she 
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had  previous  intercourse  with  other 
men ;  and  it  seems  that  she,  in  such 
case,  is  not  privileged  from  answering 
such  question.  People  v.  Abbott,  19 
Wend.  192. 

54.  The  prosecutrix  may  be  proved 
to  be  in  fact  a  common  prostitute  ;  so, 
also,  a  previous  voluntary  intercourse 
between  her  and  the  accused,  may  be 
shown  ;  and  evidence  may  be  given  of 
particular  acts  and  associations,  indi- 
cating on  her  part  a  want  of  chastity. 
lb, 

55.  It  seems,  also,  that  the  general 
character  of  the  prosecutrix,  as  a  com- 
mon prostitute,  may  be  put  in  evidence; 
and  that  the  accused  is  not  restricted 
to  proof  of  her  general  character  for 
truth  and  veracity,  but  may  give  evi- 
dence of  her  general  moral  character. 
lb. 

56.  The  same  rules  of  evidence  are 
applicable  to  a  trial  for  an  indictment 
for  a  simple  assault  and  battery  on  a 
female,  accompanied  with  carnal  knowl- 
edge, lb. 

57.  The  magistrate  before  whom  the 
complaint  was  made,  cannot  be  called 
to  prove  what  the  prosecutrix  swore  to 
before  him  as  to  her  having  had  pre- 
vious intercourse  with  other  men,  if  the 
inquiry  is  not  made  for  the  purpose  of 
showing  a  discrepancy  in  the  testimony 
of  the  prosecutrix,   lb. 

58.  Where  the  present  character  of 
a  witness  for  truth  and  veracity  is  in  a 
slight  degree  impeached,  proof  of  bad 
character  in  that  respect,  in  years  past, 
is  admissible,    lb. 

59.  On  the  trial  of  an  indictment  for 
rape,  alleged  to  have  been  committed 
on  board  a  vessel,  the  accused  at- 
tempted to  discredit  the  testimony  of 
the  complainant:  1.  By  showing  on 
her  cross-examination  that  her  story 
was  improbable  in  itself;  2.  By  dis- 
proving some  of  the  facts  to  which  she 
testified  ;  3.  By  evidence  that  her  con- 
duct, while  on  board  the  vessel  and 
subsequently,  was  inconsistent  with 
the  idea  of  the  offence  having  been 
committed ;  and  4.  By  calling  wit- 
nesses to-show  that  the  account  which 
she  had  given  of  the  matter  put  of 
Court,  did  not  agree  with  her  state- 
ments under  oath  ;  held  that  this  was 
not  an  attack  upon  the  complainant's 


general  character,  and,  therefore,  evi- 
dence of  her  good  character  was  inad- 
missible in  reply.  People  v.  Huhe,  3 
Hill  309. 

60.  Cowen,  J.,  dissented,  being  of 
opinion  that  evidence  of  the  complain- 
ant's contradictory  statements  out  of 
Court  affected  her  general  character  ; 
and  consequently  that  evidence  of 
good  character  was  admissible,     lb. 

61.  Although  no  unreasonable  sus- 
picion should  be  indulged  against  the 
complaining  witness  on  the  trial  of  an 
indictment  for  rape,  yet  courts  and  * 
juries  cannot  well  be  too  cautious  in 
scrutinizing  her  testimony,  and  guard- 
ing themselves  against  the  influence  of 
undue  sympathy  in  her  behalf.  Per 
Bronson,  J.     lb. 

62.  Where  the  parts  of  a  child,  upon 
whom  an  attempt  to  carnally  know 
her  is  proven  by  her  to  have  been 
made,  are  shown  to  be  bruised  and  in- 
fected with  the  venereal  disease,  proof 
of  sexual  intercourse  between  her  and 
other  persons,  before  and  near  the  time 
of  the  commission  of  the  alleged  of- 
fence, is  admissible,  as  tending  to 
weaken  the  corroborative  force  of  these 
circumstances.  Nugent  v.  State,  18 
Ala.  521. 

63.  The  credit  of  a  witness  cannot 
be  impeached  by  showing  particular 
acts  of  immorality  disconnected  with 
the  question  of  veracity,    lb. 

64.  Where  there  is  evidence  con- 
ducing to  show  that  a  prisoner  charged 
with  an  assault,  with  intent  to  commit 
a  rape,  was  at  the  time  in  a  greatly  de- 
bilitated condition  from  a  previous  de- 
bauch, it  is  a  circumstance,  however 
light,  to  be  considered  by  the  jury  in 
ascertaining  whether  he  was  physically 
capable  of  committing  the  offence.    lb. 

65.  Evidence  of  the  least  penetration 
warrants  a  conviction  for  rape.  State 
v.  he  Blanc,  1  Const.  Rep.  3M. 

66.  On  an  indictment  for  an  assault 
with  intent  to  commit  a  rape,  proof  of 
reputation  that  the  woman  alleged  to 
have  been  assaulted  was  of  ill-fame 
with  respect  to  chastity,  is  competent 
to  impeach  her  credibility  as  a  witness 
in  the  case,  as  well  as  to  show  what 
was  the  intent  of  the  accused.  Camp 
v.  State,  3  Kelly  417. 

67.  In  an  indictment  for  rape,  it  is 
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not  necessary  that  emission  should  be 
proved.     Perm.  v.  Sullivan,  Addis.  148. 

68.  In  a  prosecution  for  a  rape,  the 
fact  that  the  woman  made  complaint 
soon  after  the  assault  took  place,  is  ad- 
missible evidence ;  the  particulars  of 
her  complaint,  however,  cannot  be  in- 
quired into,  and  she  will  not  be  allowed 
to  name  the  prisoner  as  the  person 
having  committed  the  injury,  unless  by 
way  of  information  to  lead  to  his  ar- 
rest.    Stephen  v.  State,  II  Ga.  226. 

69.  As  to  what  are  the  principles  of 
circumstantial  evidence,  in  an  indict- 
ment for  an  assault  with  intent  to  com- 
mit a  rape.  Bill  v.  the  State,  5  Humph. 
155. 

70.  In  burglary,  there  must  be  a 
breaking,  removing  or  putting  aside  of 
something  material,  which  constitutes 
a  part  of  the  dwelling-house  and  is  re- 
lied on  as  a  security  ;  but  if  the  door 
or  window  be  shut,  it  is  not  neoessary 
to  resort  to  locks,  bolts  or  nails :  a 
latch  to  the  door  or  the  weight  of  the 
window  is  sufficient.  The  State  v. 
Boon,  13  Iredell  244. 

71.  When  a  man  burglariously  en- 
tered a  room  where  a  young  lady  was 
sleeping,  and  grasped  her  ancle,  with- 
out any  attempt  at  explanation  when 
she  screamed,  this  is  some  evidence  of 
an  attempt  to  commit  a  rape,  and  must 
be  submitted  by  the  Court  to  the  jury. 
lb. 


IV.  Trial  tor  Rape — Charging  the 
Jury  in  Cases  op  Rape. 

72.  In  Massachusetts,  under  the  Rev, 
Stats,  c.  137,  §  11,  a  defendant  indict- 
ed for  a  rape,  charged  to  have  been 
committed  upon  his  daughter,  may  be 
convicted  of  incest,  where  the  jury  find 
the  criminal  connection,  but  that  it 
was  not  by  force  and  against  the  will 
of  the  daughter.  The  Com.  v.  Goodhue, 
2  Met.  193. 

73.  On  an  indictment  for  a  rape,  the 
accused  may  be  acquitted  of  the  of- 
fence charged,  and  may  be  found  guilty 
of  the  attempt  only,  provided  such 
finding  is  warranted  by  the  evidence. 
It  was  held  that  it  would'  not  vitiate 
the  verdict  to  swear  the  jury  to  try  the 


accused  for  the  attempt,  as  well  as  the 
rape.     Stephen  v.  State,  11  Ga.  225. 

74.  Upon  an  indictment  against  a 
slave  for  rape  on  a  free  white  female, 
a  verdict  in  these  words:  "We,  the 
jury,  find  the  prisoner  guilty  of  an  at- 
tempt to  commit  a  rape,"  was  held  suf- 
ficiently complete,  and  that  it  was  ne- 
cessary to  negative  the  charge  of  a 
rape,  that  being  the  legal  effect  of  the 
finding  ;  neither  was  it  necessary  to 
add  the  words,  "on  a  free  white  fe- 
male," as,  that  being  the  issue  submit- 
ted to  the  jury,  the  verdict  was  co- 
extensive with  it.    lb. 

75.  In  Massachusetts,  under  the 
statutes  of  1784,  c.  66,  §  11,  and  1805, 
c.  97,  where  one  is  indicted  for  rape, 
he  may  be  found  guilty  of  an  assault 
with  intent  to  commit  a  rape.  Com. 
v.  Cooper  15  Mass.  187.  But  see  Cowl 
v.  Roby,  12  Pick.  496,  §  507. 

76.  Where  an  infant  is  under  the 
age  of  fourteen  years,  he  may  be  con- 
victed of  an  assault  with  intent  to  com- 
mit a  rape,  though,  by  technical  rule 
of  law,  he  is  incapable  of  committing 
the  chief  offence  itself.  Com.  v.  Green, 
2  Pick.  380. 

77.  Where  a  defendant  is  tried  in  a 
Court  of  General  Sessions,  on  an  indict- 
ment for  a  rape,  and  an  assault,  with 
intent,  &c,  and  the  jury  convict  of  an 
assault  and  battery  merely,  judg- 
ment cannot  be  rendered;  since  the 
Sessions  have  not  jurisdiction  of  the 
offence  of  rape.  People  v.  Abbott,  19 
Wend.  192. 

78.  Though  the  woman  may  be  un- 
chaste, '•  or  of  easy  virtue,"  this  is  no 
justification  of  an  assault  upon  her  by 
a  negro.     Charles  v.  State,  6  Eng.  390. 

79.  To  justify  a  conviction  for  rape, 
under  the  2d  sub.  of  §22,2  US,  663, 
it  ought  to  appear  that  there  was  the 
utmost  reluctance  and  resistance  on 
the  part  of  the  prosecutrix.  The  Peo- 
ple v.  Morrison,  1  Parker's  Grim.  R.  625. 

80.  Where  a  slave  is  indicted  for  an 
assault  on  a  white  woman,  with  an  in- 
tent to  commit  a  rape,  it  is  necessary 
that  it  should  appear  in  the  bill  of  ex- 
ceptions, that  the  woman  assaulted 
was  a  white  woman.  Henry  v.  the 
State,  4  Humph.  270. 

81.  On  a  criminal  prosecution  for 
rape,  it  is  competent  for  the  counsel  for 
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the  accused,  on  the  cross  examination 
of  the  prosecutrix,  to  ask  her  whether 
the  treatment  complained  of  "  was  with 
her  consent  or  against  her  will."  Wood- 
in  v.  the  People,  1  Parker's  Crim.  R.  464. 

82.  Such  a  question  is  not  objection 
able  in  form;  but  if  the  objection  to  it 
had  been  made  on  that  ground,  and  an 
exception  taken,  it  would  not  have 
been  available,  for  the  form  of  a 
question,  if  not  otherwise  objection- 
able, is  a  discretionary  matter  with  the 
Court     lb. 

83.  The  Court  properly  refused  to 
charge  the  jury,  at  the  instance  of  the 
prisoner,  that  taking  a  woman  and 
throwing  her  about  on  the  floor,  and 
then  throwing  her  on  the  bed,  for  the 
sole  purpose  of  having  criminal  con- 
nection with  her,  is  not  an  attempt  to 
commit  rape,  because  such  instruction, 
in  the  terms  asked  for,  was  calculated 
to  mislead  the  jury.  Charles  v.  State, 
6  Eng.  390. 

84.  The  prisoner's  counsel  asked  the 
Court  to  charge  the  jury,  that  the  State 
must  prove  that  he  was  a  negro,  to  con- 
vict, and  though  he  was  black,  their 
seeing  him  was  no  proof  that  he  was  a 
negro;  held  that  inasmuch  as  the  in- 
struction assumed  that  the  prisoner 
was  black,  the  presumption  arising 
from  color,  that  he  was  a  negro,  would 
prevail,  and  the  instruction  was  prop- 
erly refused,    lb. 

85.  The  allegation  that  the  person 
assaulted  was  a  white  woman,  being 
material,  the  Court  erred  in  refusing  to 
charge  the  jury,  "  that  the  jury  should 
acquit  the  prisoner,  unless  the  State 
proves,  to  their  satisfaction,  that  the 
person  upon  whom  the  assault  was 
committed,  is  a  white  woman,  and  that 
the  jury  having  seen  her,  or  known 
her,  or  heard  her  testify,  will  not  dis- 
pense with  proof  of  that  fact."    lb. 

86.  Where  the  prosecutrix  had  tes- 
tified, that  as  soon  as  practicable  after 
the  alleged  rape,  she  made  it  known 
and  complained  to  her  husband,  and  to 
her  mother  and  other  persons,  and  was 
corroborated  by  the  testimony  of  her 
husband  as  to  the  disclosures  to  him, 
and  it  appeared  that  J.  J.  was  present  at 
the  trial,  and  was  not  called  as  a  wit- 
ness, it  was  held  proper  for  the  Court 
to  refuse  to  charge  the  jury,  that  the 


corroborating  evidence  of  J.  J.,  and 
others  as  to  her  disclosures,  was  neces- 
sary to  confirm  her  testimony  and  en- 
title it  to  full  credit;  and  held  that  the 
Court  correctly  charged  the  jury,  that 
it  was  not  necessary  for  the  people  to 
call  the  other  persons  referred  to  as 
witnesses,  if  the  jury  were  convinced 
that  the  prosecutrix  or  her  husband  had 
testified  truly,  in  regard  to  the  com- 
munication made  by  her.  Woodin  v. 
People,  1  Parker's  Crim.  R.  64. 

87.  Where  the  Court  charged  the 
jury,  that  if  the  female  assaulted,  con- 
sented through  fear,  or  consented  after 
the  fact,  or  was  taken  at  first  with  her 
consent,  if  she  was  subsequently  forced, 
the  offence  was  committed;  held  that 
there  was  nothing  incorrect  in  this 
charge.  Wright  v.  the  State,  4  Humph. 
194. 
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I.  Receiving  Stolen  Goods,  Ac.-^-Stat- 

UTES  RESPECTING. 

1.  In  order  to  constitute  the  crime 
of  receiving  stolen  goods,  knowing 
them  to  have  been  stolen,  it  is  neces- 
sary that  the  stolen  property  should 
be  received  feloniously,  or  with  intent 
to  secrete  it  from  the  owner,  or  in  some 
other  way  to  defraud  him  of  the  prop- 
erty. The  People  v.  Johnson,  1  Parkers 
Crim.  R.  564. 

2.  Where  one  authorizes  another  to 
receive  property  lost  or  stolen,  and  the 
latter  receives  the  property  from  the 
thief,  knowing  it  to  be  stolen,  he  is 
guilty  of  felony.  Cassels  v.  the  State, 
4  Yerg.  149 ;  Wright  v.  the  Staief  6 
Yerg.  154. 

8.  An  indictment  cannot,  in  South 
Carolina,  be  supported  under  the  act  of 
1*169,  for  receiving  the  meat  of  cattle 
which  had  been  stolen.  By  the  act  of 
1189,  stealing  cattle  is  punishable  as 
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a  misdemeanor  only,  and  the  act  of 
1*769  applies  only  to  cases  in  which 
the  principal  has  been  guilty  of  a  capi- 
tal felony.  The  State  v.  Harkness, 
1  Brevard  276. 

4.  In  Massachusetts,  the  20th  section 
of  ch.  126  of  the  Revised  Statutes, 
which  prescribes  the  punishment  of 
"  every  person  who  shall  buy,  receive, 
or  aid  in  the  concealment  of  any  stolen 
goods,  knowing  the  same  to  have  been 
stolen,"  describes  only  one  offence, 
which  may  be  committed  either  by 
buying,  receiving,  or  aiding  in  the 
concealment  of  such  goods  ;  and  an  in- 
dictment charging  a  defendant  with 
receiving  and  aiding  in  the  conceal- 
ment of  such  goods,  alleges  only  one 
offence.    The  Commonwealth,  6  Met.  241. 

5.  The  statute  of  this  State,  in  rela- 
tion to  receivers,  &c,  of  stolen  proper- 
ty, has  enlarged  the  Common  Law  of- 
fence of  receiving  stolen  property, 
knowing  the  same  to  be  stolen,  by 
making  persons  who  shall  aid  the  prin- 
cipal felon  in  the  concealment  of  the 
property  equally  guilty  with  him  who 
receives  such  property..  The  People  v. 
Reynolds,  2  Gibbs  422. 

6.  A  person  suffering  a  trunk  of  sto- 
len goods  to  be  put  on  board  a  vessel 
destined  for  North  Carolina,  as  a  part 
of  his  baggage,  he  having  taken  his 
passage,  was  such  a  reception  of  the 
goods,  as  purchaser  or  bailee,  as  justi- 
fied a  conviction  under  the  statute  for 
receiving  stolen  goods.  The  State  v. 
Scovel,  1  Mills'  R.  274. 

7.  A  receiver  of  stolen  goods  under 
the  value  of  twelve  pence,  who  is  tried 
and  found  guilty,  when  the  thief  has 
never  been  prosecuted,  but  is  running  at 
large,  amenable  to  process,  is  not  liable 
to  be  punished,  and  no  sentence  can  be 
pronounced  against  him.  The  State  v. 
Goode,  1  Hawks  463. 

8.  Where  a  stranger,  pursuant  to  an 
arrangement  with  a  party  whom. he 
knows  has  stolen  goods,  invites  an  in- 
terview with  the  owner,  and  afterwards 
receives  the  goods  under  the  mere  color 
of  an  agency,  but  really  to  make  a 
profit  out  of  the  larceny,  he  is  within 
the  statute  against  receiving  stolen 
goods.  Per  Cowen,  J,  The  People  v. 
Wiley,  8  Hill  194. 

9.  In  this  case  various  English  stat- 


utes, against  receiving  stolen  goods 
were  reviewed,  and  their  policy  exam- 
ined,   lb. 

10.  Under  the  statute  of  New  York, 
the  receiving  of  stolen  goods  malo 
animo  is  a  principal  offence,     lb. 

11.  Where  one  receives  stolen  goods 
with  intent  to  favor  the  thief,  though 
it  be  only  by  disconnecting  him  with 
one  of  the  evidences  of  his  guilt,  he  is 
within  the  statute. — Semble.    lb. 

12.  So  where  one  receives  a  receipt, 
with  knowledge,  designed  as  a  means 
of  depriving  the  owner  of  the  whole  or 
part  of  the  goods,  contrary  to  his  intent. 
lb. 

13.  And  such  is  the  case,  though  the 
purpose  be  not  to  deprive  him  of  the 
specific  goods,  but  of  some  other  por- 
tion of  his  property,  e.  g.,  to  defraud 
him  into  the  payment  of  money  by  way 
of  reward  for  the  restoration  of  the 
goods,     lb. 

14.  Where  A.,  a  police-justice  of  the 
city  of  New  York,  having  learned  that 
a  large  amount  o(  funds  had  been  sto- 
len from  a  bank  in  Maryland,  invited 
an  interview  with  the  agents  of  the" 
latter,  expressing  his  belief  that  the 
property  could  be  recovered.  An  in- 
terview accordingly  took  place,  in 
which  A.  proposed  to  procure  a  resto- 
ration of  the  property  upon  condition 
that  the  bank  would  pay  therefor  at 
the  rate  of  ten  per  cent,  on  the  amount, 
saying  his  employer  would  not  take  less. 
After  several  days  spent  in  negotiat- 
ing, during  which  A.  professed  to  be 
acting  with  entire  knowledge  as  to  the 
views  and  wishes  of  the  thief,  it  was 
finally  agreed  that  the  property  should 
be  restored  for  a  less  sum  than  the  one 
first  demanded,  and  a  place  was  fixed 
for  carrying  the  agreement  into  effect 
A.  brought  the  property  to  the  appoimV 
ed  place  and  delivered  it  to  the  agents 
of  the  bank,  who  thereupon  paid  him 
the  reward  agreed  upon  ;  held  that* 
though  A.  received  the  property  under 
cover  of  an  agency  from  the  bank,  the 
jury  was  authorized  to  find  that  he  had 
procured  the  agency  under  a  previous 
arrangement  with  the  thief,  intending 
to  make  a  profit  to  himself  out  of  the 
crime,  but  concealing  such  intent  from 
the  bank  ;  and,  if  so,  he  was  punishable 
as  a  receiver  of  stolen  goods.    lb. 
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15.  If  A.  had  only  asked  for  such  a 
reward  as  was  insisted  on  by  the  thief 
before  delivering  up  the  goods,  together 
with  a  fair  compensation  for  his  own 
trouble,  he  proposing  and  being  allow- 
ed for  the  whole  as  such,  the  case 
might  have  been  different.    lb. 

16.  Query,  however,  whether  any 
arrangement  to  obtain  and  restore  sto- 
len property  for  a  reward  agreed  upon 
with  the  owner,  followed  by  an  actual 
receipt  of  the  goods  from  the  thief  for 
that  purpose,  can  be  said  not  to  be 
within  the  statute.    lb. 

17.  Generally  the  gist  of  offences  of 
this  nature  is  the  intent  to  defraud. 
Per  Cowen,  J.     lb. 

18.  A  party  may  be  convicted  of 
stealing  his  own  goods,  e.  g.,  where  he 
secretly  and  fraudulently  takes  them 
from  his  bailee,  so  as  to  bring  an 
action  against  the  latter — per  Cowen 
J.    lb. 

19.  And  where  the  goods  have  been 
stolen  from  the  bailee  by  another  per- 
son, the  owner  may  make  himself 
criminally  responsible  by  fraudulently 
receiving  them  from  the  thief,    lb. 

20.  Bank-bills  complete  in  form,  but 
not  issued,  are  the  properly  of  the  bank, 
and  may  be  so  regarded  in  criminal 
proceedings  for  receiving  them,  with 
knowledge  that  they  were  stolen,     lb. 

21.  Where  one  receives  stolen  goods, 
knowing  them  to  be  such,  he  may, 
under  the  statute  of  Conn.,  of  1830,  be 
prosecuted   as   a  principal.     State  v. 

Weston,  9  Conn.  527. 

22.  The  misdemeanor  of  receiving 
stolen  goods  is  not  merged  in  the 
offence  of  being  accessory  before  the 
fact  of  the  larceny  ;  the  less  is  merged 
•in  the  greater  offence  only  when  they 
result  from  the  same  act,  or  continuing 
transaction.  State  v.  Coppenburg,  2 
Strobh.  273. 


II.  Indictment  for  Receiving  Stolen 
Goods,  &c. 

23.  Where  a  defendant  was  indicted 
for  feloniously  receiving  articles  stolen, 
knowing  them  to  have  been  stolen  ; 
held  that  such  indictment  could  not  be 
sustained  without  its  appearing  on  the 


trial  that  the  principal  thief  had  been 
convicted,  or  without  the  consent  of 
the  defendant,  in  the  absence  of  any 
proof  that  the  principal  had  been  con- 
victed. Com.  v.  Andrews,  3  Mass. 
126. 

24.  But  under  the  Massachusetts 
statute  of  1784,  ch.  56,  §  9,  a  receiver 
of  stolen  goods,  knowing  them  to  be 
stolen,  may  be  indicted  as  for  a  misde- 
meanor, when  the  principal  is  not 
known  or  prosecuted.    lb. 

25.  Where  an  indictment  for  receiv- 
ing stolen  goods  omits  to  allege  that 
the  prisoner  received  them  for  the  pur- 
pose of  cheating  the  owner,  but  alleges 
that  they  were  received  with  the  knowl- 
edge of  their  being  stolen;  the  indict- 
ment was  held  to  be  insufficient,  on  a 
motion  in  arrest  of  judgment.  Pelts  v. 
State,  3  Blackf.  28. 

26.  In  an  indictment  for  receiving 
stolen  goods,  it  is  not  necessary  to 
allege  that  they  were  upon  any  con- 
sideration passing  between  the  thief 
and  the  receiver.  Hopkins  v.  People, 
12  Wend.  76. 

27.  In  an  indictment  for  receiving 
stolen  goods,  it  is  not  necessary  to 
state  the  name  of  the  principal  felon, 
and  if  stated,  it  is  not  necessary  that 
it  should  be  proved.  State  v.  Coppen- 
burg, 2  Strobh.  273. 

28.  In  an  indictment  for  receiving 
stolen  goods,  it  is  not  enough  to 
charge  that  the  defendant  received 
the  stolen  property  knowing  it  to  be 
stolen ;  but  it  is  necessary  to  allege 
that  the  property  was  received  with  a 
felonious  and  fraudulent  intent.  The 
People  v.  Johnson,  1  Parker's  Crim.  R. 
564. 

29.  If  there  be  no  such  allegation  in 
the  indictment,  the  accused  may  avail 
himself  of  the  defect  by  demurrer,  writ 
of  error,  or  motion  in  arrest  of  judg- 
ment,    lb. 

30.  Where  an  indictment  lies  for 
receiving  stolen  goods,  it  should  charge 
the  defendant  with  receiving  them  with 
intent  to  deprive  the  true  owner  of 
them.  Hurell  v.  the  State,  5  Humph.  68. 

31.  In  an  indictment  for  receiving 
property,  knowing  it  to  be  stolen,  the 
name  of  the  principal  felon  need  not  be 
stated.  Swaggtrty  v.  State,  9  Yerg. 
338. 
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32.  Nor  need  it  be  averred  that  the 
principal  felon  has  been  convicted.   lb. 

33.  Where  an  indictment  alleged 
that  A.,  on,  &c.,  in,  Ac.,  two  sides  of 
upper  sole-leather,  of  the  valae  of  $35, 
of  the  goods  and  chattels  of  one  B., 
then,  lately  before,  feloniously  stolen, 
taken,  and  carried  away,  feloniously 
and  fraudulently  did  then  and  there 
receive  and  have,  he,  the  said  A.,  then 
and  there  knowing  the  said  goods  and 
chattels  to  have  been  feloniously  stolen 
and  carried  away,  with  intent  to  de- 
prive the  true  owner  thereof ;  it  was 
held  that  the  offence  was  sufficiently 
described,  and  that  it  was  unnecessary 
to  allege  expressly  from  whose  posses- 
sion the  goods  were  stolen,    lb. 

34.  In  an  indictment  for  receiving 
stolen  goods,  &c,  it  is  not  sufficient  to 
allege  that  the  defendant  received  the 
stolen  property,  knowing  it  to  be 
stolen,  but  it  is  necessary  to  aver  that 
the  property  was  so  received  with  a 
felonious  or  fraudulent  intent.  People 
v.  Johnson,  1  Parker's  Crim.  E.  664. 

35.  If  there  be  no  such  allegation  in 
the  indictment,  the  accused  may  avail 
himself  of  the  defect,  by  demurrer, 
writ  of  error,  or  motion  in  arrest  of 
judgment,     lb. 

36.  An  indictment  charging  the 
prisoner  with  fraudulently  receiving 
stolen  goods,  knowing  them  to  have 
been  stolen,  need  not  set  forth  the 
name  of  any  person  from  whom  the 
goods  were  received,  nor  that  they 
were  received  from  some  person  or 
persons  unknown  to  the  jurors  finding 
the  indictment.  Slate  v.  Hazard,  2 
Bho.  Island  R.  4T4. 

37.  Where  an  indictment  contains 
two  counts,  the  first  charging  the  de- 
fendant with  stealing  certain  goods, 
and  the  second  with  receiving  the  same 
goods,  knowing  them  to  be  stolen,  it  is 
in  the  discretion  of  the  Court  to  which 
the  indictment  is  presented  to  proceed 
to  trial  upon  both  counts  at  the  same 
time,  or  to  compel  the  prosecutor  to 
elect  upon  which  count  he  will  proceed 
to  trial,  and  so  grant  a  separate  trial 
upon  each  count ;  but  after  verdict  it  is 
no  ground  for  a  new  trial  that  the 
Court  refused  to  compel  such  election. 
lb.  I 

38.  In  an  indictment  for  feloniously  I 


receiving  stolen  goods,  knowing  the 
same  to  be  stolen,  it  iB  not  necessary 
to  allege  the  name  of  the  thief,  whether 
known  or  unknown,  whether  he  was 
prosecuted  or  not,  or  to  state  the  place 
where  the  larceny  was  committed.  State 
v.  Murphy,  6  Ala.  846. 

39.  An  indictment  which  charges  the 
felonious  receiving  of  "  sundry  pieces 
of  silver  coin,  made  current  by  law, 
usage,  and  custom  within  the  State  of 
Alabama,  amounting  together  to  the 
sum  of  five  hundred  and  thirty  dollars 
and  fifteen  cents,"  does  not  describe 
the  money  with  sufficient  precision,  but 
the  number  and  denomination  of  the 
coin  should  be  stated  ;  yet  the  proof 
need  not  be  as  full  and  precise  as  the 
allegation,  but  the  accused  may  be 
convicted  if  he  is  shown  to  be  guilty 
in  respect  to  to  either  one  of  the  coins 
alleged  to  have  been  feloniously  re- 
ceived,   lb. 

40.  Where  a  statute  makes  it  an 
offence  to  "  buy,  receive,  conceal  or 
aid  in  the  concealment  of  stolen  goods,9 
&c,  it  prescribes  four  distinct  offences, 
and  the  disjunctive  "or"  applies  to 
each  of  the  three  verbs  which  precede, 
as  well  as  to  what  follows;  but  an  in- 
dictment which  employs  the  terms  "  re- 
ceive and  conceal,"  in  characterizing 
the  offence,  is  good.    lb. 

41.  An  allegation  that  stolen  goods 
were  feloniously  received  "  with  intent 
to  defraud  the  owner,"  is  sufficient,  and 
refers  directly  to  the  individual  whose 
name  had  been  before  mentioned  as  the 
owner,    lb. 

42.  In  an  indictment  for  knowingly  re- 
ceiving stolen  goods,  the  Court  sus- 
tained the  verdict  against  the  defendant, 
it  having  been  proved  that  he  received 
the  goods  from  the  servant  of  a  carrier 
and  concealed  them,  and  circumstances 
existing  amply  sufficient  to  satisfy  the 
jury  that  the  possession  of  the  goods 
by  the  servant,  had  been  furtively  ac- 
quired. State  v.  Teideman,  4  Strob.  300. 

43.  One- count  in  the  indictment 
charged  the  defendant  with  knowing- 
ly receiving  stolen  goods  from  a  slave, 
which  were  the  property  of  a  person 
unknown;  the  jury  found  a  verdict  of 
guilty,  and  on  appeal,  it  was  held  that 
the  count  was  sufficient  to  cover  the 
goods,  and  thai  it  was  therefore  imma- 
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terial  whether  there  was  proof  or  notl 
to  sustain  another  count  alleging  in  ] 
whom  the  property  was.    lb. 

44.  In  North  Carolina,  an  indictment 
for  receiving  stolen  goods  must  aver 
from  whom  the  goods  were  received,  so 
as  to  show  that  he  received  them  from 
the  principal  felon;  if  received  from 
any  other  person,  the  statute  does  not 
apply.     State  v.  Ives,  13  Iredell  338. 

45.  Bank-notes  are  not  "  goods  or 
chattels,"  and  the  receiver  of  stolen 
bank-notes  cannot  be  indicted  under 
the  statute  making  it  a  misdemeanor 
to  receive  stolen  '•  goods  or  chattels." 
State  v.  Calvin,  2  Zab.  207. 

46.  Where  an  indictment  is  laid  for 
receiving  stolen  goods,  it  should  de- 
scribe the  goods  with  certainty  and 
accuracy,  and  a  variance  in  this  par- 
ticular will  be  fatal.  Per  Cowen,  J. 
People  v.  Wiley,  3  Hill  194. 

47.  Receivers  of  stolen  goods  taken 
otherwise  than  by  burglary,  or  house- 
breaking, are  not  liable  to  indictment 
under  the  act  of  South  Carolina,  of 
August  23,  1769.  State  v.  Sanford,  1 
Nott  &  McCord  512. 

48.  Where  a  prisoner  was  indicted 
as  a  receiver  of  goods  stolen  from  a 
slave,  who  had  been  convicted  and  pun- 
ished therefor  under  the  2d  statute  of 
Anne,  c.  9,  then  in  force  in  South  Caro- 
lina, and  was  found  guilty,  but  a  new 
trial  was  granted  on  the  grounds  that 
the  statute  was  intended  to  apply  only 
to  cases  where  the  principal  offender 
had  not  been  convicted,  and  that  al- 
though the  receiving  of  stolen  goods 
was  a  misdemeanor  at  Common  Law,  the 
3d  and  4th  of  William  and  Mary,  c.  9, 
in  force  in  South  Carolina,  repealed  the 
Common  Law.  State  v.  Counsxl,  Harper 
53. 

49.  It  is  well  settled  in  England, 
that,  by  the  Common  Law,  if  a  felon 
steal  property  in  one  county,  and 
carry  it  to  another,  he  is  guilty  of  lar- 
ceny in  that  county,  and  may  be  there 
indicted  and  punished;  and  this  upon 
the  ground  that  it  is  a  continuing 
felony,  and  that  the  person  is  guilty  in 
the  one  county  or  the  other,  the  Com- 
mon Law  being  supreme  over  each, 
and  a  punishment  in  one  a  satisfaction 
for  the  offence  in  the  other;  but  before 
it  can  be  pronounced  to  be  a  contin- 


uing felony,  the  first  taking  must  be  ad- 
judged to  have  been  a  worhuof  supere- 
rogation, when  that  taking  had  been 
in  a  foreign  and  independent  State. 
Simpson  v.  the  State,  4  Humph.  456. 

50.  The  stealing  of  a  horse,  in  the 
territory  south  of  the  Ohio,  is  not  an 
offence  punishable  in  North  Carolina, 
though  the  horse  was  brought  into  that 
State,     lb. 

51.  No  indictment  for  larceny  lies  in 
the  Courts  of  this  State,  for  property 
stolen  in  another,  and  brought  by  the 
thief  into  this ;  and  that  he  is  only  to 
be  criminally  considered  as  a  fugitive 
from  justice,     lb. 

52.  If  goods  are  stolen  in  one  county, 
and  carried  by  the  guilty  party  into 
another,  he  may  be  indicted  for  the  lar- 
ceny in  either  county.  The  State  v. 
Douglass,  17  Maine  193. 

53.  One  who  feloniously  takes  prop- 
erty in  the  province  of  Canada,  and 
brings  it  into  this  State,  is  guilty  of 
larceny,  and  may  be  here  tried  and 
convicted  of  the  offence.  State  v. 
Bartlett,  11  Vt.,650. 

54.  Where  property  is  stolen  in  one 
county,  and  is  carried  by  the  thief  into 
another,  the  rule  which  allows  that  he 
may  be  convicted  of  larceny  in  the  latter 
county,  applies  both  to  property  which 
is  made  the  subjects  of  larceny  by  the 
statute,  and  property  which  is  the  sub- 
ject of  larceny  by  the  Common  Law. 
Commonwealth  v.  Simpson,  9  Met.  138. 


RIOT. 

I.  What  constitutes  a  Riot. 
II.  Indictment  for  Riot 
III.  Proof  on  the  Trial. 


I.  What  constitutes  a  Riot. 

1.  A  riot  is  a  tumultuous  disturbance 
of  the  peace,  by  three  or  more  persons 
assembled  together  of  their  own  au- 
thority, with  the  intent,  mutually,  to 
assist  each  other  against  anyone  who 
shall  oppose  them,  and  putting  their 
design  into  execution  in  a  terrific  and 
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violent  manner,  whether  the  object  was 
lawful  or  not.  State  Connolly,  3  Rich. 
337. 

2.  To  constitute  a  person  a  rioter,  it 
is  not  necessary  that  he  should  be 
actively  encaged  in  the  riot;  it  is  suf- 
ficient that  he  be  present,  giving  coun- 
tenance, support,  or  acquiescence. 
Williams  v.  State,  9  Mo.  268. 

3.  An  unlawful  assembly,  riotously 
and  tumultously  disturbing  the  select- 
men of  a  town  in  the  exercise  of  their 
duty,  on  a  public  day,  and  in  a  public 
place;  and  obstructing  the  inhabitants 
of  a  town  in  the  use  of  their  constitu- 
tional privilege  of  election,  is  a  riot, 
and  an  aggravated  one.  Commonwealth 
v.  Runnels,  10  Mass.  520. 

4.  To  disturb  another  in  the  employ- 
ment of  a  lawful  right  is  a  trespass; 
and  if  it  is  done  by  numbers  unlawful- 
ly combined,  the  same  act  is  a  riot. 

5.  In  order  to  make  out  a  riot  at 
Common  Law,  an  unlawful  assemblage 
must  be  shown;  and  if  a  number  of 
persons  lawfully  assembled,  suddenly 
and  without  premeditation  fell  togeth- 
er by  the  ears,  it  was  only  an  affray; 
but  if,  being  thus  assembled,  they  con- 
coct a  breach  of  the  peace,  and  in  pur- 
suance thereof,  execute  it,  this  is  a  suf- 
ficient assemblage  to  make  a  riot. 
Dougherty  v.  People,  4  Scam.  180. 

6.  The  law  of  Illinois  defines  a  riot 
to  be,  where  two  or  more  persons  ac- 
tually do  an  unlawful  act,  with  force  or 
violence,  against  the  person  or  prop- 
erty of  another,  with  or  without  a 
common  cause  of  quarrel ;  or  even  to 
do  a  lawful  act  in  a  violent  and  tumult- 
uous manner.     lb. 

7.  It  is  deemed  sufficient  that  two  or 
more  persons,  being  together,  should 
do  an  unlawful  act,  with  force  or  vio- 
lence, against  the  person  or  property 
of  another,     lb. 

8.  If  persons,  innocently  and  lawful- 
ly assembled,  afterward  confederate  to 
do  an  unlawful  act  of  violence,  in  pur- 
suance of  such  purpose,  this  is  a  riot 
State  v.  Snow,  6  Shep.  346. 

9.  If  they  proceed  to  this  length,  it 
is  not  necessary  that  their  whole  pur- 
pose should  be  consummated,    lb. 

10.  A  riot  is  a  tumultuous  disturb- 
ance of  the  peace  by  three  persons  or 
more,  assembled  of  their  own  author- 


ity, with  intent  mutually  to  assist  each 
other,  and  afterward  putting  the  de- 
sign in  execution,  in  a  terrific  and  vio- 
lent manner,  whether  the  object  be 
lawful  or  unlawful.  State  v.  Brazil, 
1  Rice  258. 

11.  A  man  may  lawfully  pull  down 
his  own  house  in  a  tumultuous  man- 
ner, and  with  a  great  concourse  of  peo- 
ple; yet  if  it  be  accompanied  by  no 
circumstances  calculated  to  excite  ter- 
ror or  alarm  in  others,  it  would  not 
amount  to  a  riot ;  so,  also,  if  a  dozen 
men  assemble  together  in  a  forest  and 
blow  horns  or  shoot  guns,  or  such  acts, 
it  would  not  be  a  riot.     lb. 

12.  But  if  the  same  party  were  to 
assemble  at  the  hour  of  midnight  in 
the  streets  of  Charleston,  or  Columbia, 
and  were  to  march  through  the  streets, 
crying  "  fire  P  blowing  horns,  and 
shooting  guns,  no  one  would  hesitate 
in  pronouncing  it  a  riot,  although  there 
might  be  no  ordinance  of  the  city  for 
punishing  such  conduct     lb. 

13.  If  a  number  of  men  assemble 
with  arms  in  terrorem  populi,  although 
no  act  be  done,  it  is  a  riot    lb. 

14.  An  indictment  was  sustained  for 
riotously  kicking  a  foot-ball  in  the 
town  of  Kingston ;  it  was  an  amuse- 
ment, but  accompanied  with  such  cir- 
cumstances of  noise  and  tumult  as  were 
calculated  to  excite  terror  and  alarm 
among  the   inhabitants  of  the  town. 

15.  If  the  offence  consists  in  going 
about,  armed,  without  committing  any 
act,  the  words  "in  terrorem  populi * 
are  necessary,  because  the  offence  con- 
sists in  terrifying  the  people,     lb. 

16.  An  audience  may  lawfully  ex- 
press their  approbation  or  disapproba- 
of  an  actor;  yet  if  a  number  of  per- 
sons go  there  with  intent  to  render  the 
performances  inaudible,  though  they 
offer  no  violence  to  the  house  or  any 
person  there,  they  are  guilty  of  a  riot 
lb. 

17.  If  a  number  of  persons  assemble 
in  a  town  in  the  dead  of  night,  and  by 
noises  or  otherwise,  disturb  the  peace- 
able citizens,  it  is  a  riot.     lb. 

18.  Where  a  defendant  was  at  the 
head  of  a  party  according  to  his  own 
declaration,  and  was  not  seen  in  the 
midst  of  them,  but  was  seen  coming 
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from  where  they  were  assembled,  in  a 
state  of  intoxication,  with  a  pistol  in 
each  hand;  held  guilty  of  riot.    Jb. 

19.  On  an  indictment  for  a  riot,  it 
appeared  that  two  white  persons  and  a 
negro  slave  went  together  to  a  place 
where,  one  Brown  was  at  work — that 
upon  their  arrival  there,  one  of  the 
white  persons  cut  a  club,  in  the  pres- 
ence of  the  other  two,  used  threatening 
language  to  Brown,  and  commanded 
his  associates  to  cut  up  house-logs 
which  the  prosecutor  had  prepared, 
which  they  did  ;  held  that  these  acts 
were  sufficient  to  constitute  a  riot. 
State  v.  Montgomery,  1  Spears  13. 

20.  A  negro  slave,  whether  acting 
under  the  commands  of  his  master  or 
not,  may,  in  contemplation  of  law,  be 
one  of  the  three  persons  necessary  to 
constitute  the  offence  of  a  riot.    A. 

21.  It  is  essential  that  two  or  more 
persons  should  actually  be  engaged  in 
some  physical  act  of  violence,  in  order 
to  constitute  a  riot  in  Iowa;  where  a 
single  person  is  engaged  in  the  act  of 
violence,  and  others  stand  by  inciting 
him  to  the  act,  it  is  not  riot.  Scott  v. 
U.  States,  1  Morris  142. 

22.  Where  three  or  more  armed  per- 
sons assemble  to  aid  one  another  in  a 
private  enterprise,  and  execute  the 
same  in  a  threatening  manner,  it  will 
be  a  riot,  and  it  is  immaterial  whether 
the  act  be  lawful  or  not.  State  v. 
Brooks,  I  Hill's  S.  C.  361. 

23.  In  Missouri,  the  Common  Law 
concerning  the  offence  of  riot  does  not 
exist.     Smith  v.  State,  14  Mo.  147. 

24.  In  Missouri,  under  the  statute, 
in  order  to  constitute  a  riot,  the  act 
done  or  attempted  to  be  done,  must  be 
an  unlawful  act,  and  must  be  done  or 
attempted  in  a  violent  or  turbulent 
manner.    lb. 

25.  A  riot  consists  in  the  execution, 
with  force,  of  an  enterprise  of  a  pri- 
vate nature,  by  three  or  more  persons, 
with  an  understanding  mutually  to  aid 
one  another.     State  v.  Cole,  2  McCord 

in. 

26.  To  beset  a  house  with  intent  to 
wound,  tar  and  feather,  is  an  indict- 
able offence.  Penn.y.  Cribbs,  Addis.  2*1*1. 

21.  Two  white  persons  and  a  negro 
slave  may  commit  a  riot.    State  v.  voir 
der,  2  McCord  462. 
41 


28.  Where  there  is  a  criminal  pros- 
ecution for  a  riot,  it  is  no  defence  that 
two  persons  only  were  engaged  in  the 
illegal  physical  act,  where  a  third  was, 
at  the  time,  aiding  and  abetting  them 
by  reason  of  his  presence.  State  v. 
Straw,  33  Maine  (3  Red.)  554. 


II.  Indictment  for  Riot. 

29.  In  an  indictment  for  a  riot  it  is 
not  necessary  to  allege  any  other  un- 
lawful purpose  for  which  the  rioters 
assembled  than  that  of  disturbing  the 
peace.  The  State  v.  Renton,  15  N.  H. 
169. 

30.  An  indictment  for  a  riot,  alleg- 
ing an  "intent  to  make  an  assault,1' 
must  charge  it  to  have  been  "  with 
force  and  violence  f  it  is  not  suffi- 
cient to  charge  it  to  have  been  "  with 
force  and  arms."  Martin  v.  State,  9 
Mo.  283. 

31.  No  prosecutor  is  required  upon 
an  indictment  for  a  riot.  Commonwealth 
v.  Bybee.    5  Dana  219. 

32.  It  is  not  necessary  to  allege  that 
the  riot  was  committed  by  three  per- 
sons named  in  the  indictment ;  it  is 
sufficient  to  name  those  who  are  known, 
and  to  allege  that  the  others  were  un- 
known.    State  v.  Brazil,  1  Rice  258. 

33.  In  an  indictment  for  a  riot  in 
pulling  down  a  dwelling-house,  as  well 
as  in  burglary  for  breaking  and  enter- 
ing a  dwelling-house,  the  indictment 
must  set  forth  whose  house  it  is.  Here 
it  was  the  dwelling-house  of  the  hus- 
band, and  should  have  been  so  charged. 
If  a  person  inhabit  a  dwelling-house, 
as  the  wife,  guest,  servant,  or  part  of 
the  family  of  another,  it  is  in  law  the 
occupation  of  such  other  person,  and 
must  be  so  laid  in  the  indictment. 
State  v.  Martin,  3  Murph.  533. 

34.  In  an  indictment  for  a  riot,  it  is 
necessary  to  aver,  and  on.  the  trial  to 
prove  a  previous  unlawful  assembly  ; 
and  hence,  if  the  assembly  were  law- 
ful, as,  upon  summons,  to  assist  an  offi- 
cer in  the  execution  of  lawful  process, 
the  subsequent  illegal  conduct  of  the 
persons  so  assembled  will  not  make 
them  rioters.  State  v.  Stalcup,  1  Ire- 
dell 30. 
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35.  An  indictment  for  a  forcible  tres- 

Eass,  in  entering  a  man's  dwelling- 
ouse,  which  does  not  charge  an  ex- 
pulsion from  the  house,  or  a  withholding 
of  the  possession  thereof,  up  to  the  time 
of  the  finding  of  the  indictment,  nor  set 
forth  the  interest  of  the  prosecutor, 
will  not,  in  case  of  conviction,  warrant 
a  writ  of  restitution.  State  v.  Bennett, 
4  Dev.  &  Batt.  43. 

36.  On  the  trial  of  an  indictment  for 
riot,  and  riotous  assault  and  battery  by 
four  persons,  one  of  them  may  be  con- 
victed of  the  assault  and  battery,  and 
the  others  discharged  of  the  whole. 
Shame  v.  Commonwealth,  5  Barr  83. 

37.  In  Missouri  it  is  necessary  that 
the  name  of  the  prosecutor  should  be 
endorsed  on  an  indictment  for  a  riot. 
McWatere  v.  State,  10  Mo.  167. 

38.  And  when  the  name  of  the  pros- 
ecutor is  not  so  endorsed,  the  objection 
may  be  first  raised  on  appeal  in  the 
Supreme  Court.     lb. 

39.  In  an  indictment  for  a  riot,  it 
need  not  be  charged  in  terms  that  the 
defendants  assembled  unlawfully,  and 
unlawfully  did  the  act  charged  against 
them,  but  only  to  set  forth  circum- 
stances which  show  that  they  did  in 
fact  unlawfully  assemble,  and  do  an 
unlawful  act.    lb. 

40.  In  an  indictment  for  a  riot,  it  is 
sufficient  to  charge  that  the  defendants 
assembled  "  with  force  and  arms,"  and 
being  so  assembled,  committed  acts  of 
violence,  without  repetition  of  the 
words  force  and  arms.  Com.  v.  Run- 
nels, 10  Mass.  518. 

41.  The  allegation  that  the  acts 
charged  were  done  in  terrorem  populi 
is  not  essential  in  such  indictment, 
where  there  is  a  charge  of  unlawful 
acts  riotously  committed.     lb. 

42.  To  sustain  an  indictment  for  a 
riot,  the  defendants  must  be  active  in 
doing  or  countenancing  an  unlawful 
act,  or  stand  ready  to  assist  in  such 
act.  Pennsylvania  v.  Craig,  Addis. 
190. 

43.  Where  persons  unknown  were 
necessary  with  the  persons  who  are 
indicted  to  commit  the  offence  of  riot, 
they  should  be  alleged  to  be  unknown 
and  so  proved  ;  if  known,  it  should  be 
averred  who  they  were.  State  v.  Col- 
der, 2  McCord  462. 


44.  In  Virginia,  on  a  prosecution  for 
a  riot,  under  the  2d  section  of  the  riot 
act,  the  defendants  ought  not  to  be 
tried  and  convicted  without  an  inqui- 
sition, or  indictment,  found  against 
them,  alleging  the  nature  and  cause  of 
the  accusation.  Mackaboy  v.  Com.,  2 
Virg.  Cas.  268. 

45.  Where  two  or  more  are  indicted 
jointly  for  a  riot  and  assault,  the 
Court  will  not  consent  to  their  being 
tried  separately.  State  v.  Berry,  1 
Bay's  R.  316. 

46.  A  justice  of  the  peace  is  liable 
to  indictment  for  not  attempting  to 
suppress  a  riot.  Respublica  v.  Mont- 
gomery, 1  Yeates  419. 

47.  If  one  of  three  defendants  in- 
dicted for  riot,  be  tried  and  found 
guilty  (the  others  not  having  been 
tried),  judgment  may  be  given  against 
him  ;  and  the  reason  is  that  the  jury, 
trying  one,  and  finding  him  guilty,  do 
pronounce  by  that  verdict  that  three 
are  guilty  of  a  riot.  The  State  v.  Al- 
lison, 3  Yerg.  428. 


III.  Proof  on  the  Trial. 

48.  Upon  the  trial  of  an  indictment 
for  riot,  evidence  of  riotous  assem- 
blages in  previous  years  is  incompe- 
tent, either  for  the  purpose  of  rebutting 
a  defence  that  this  assemblage  was  of 
a  peaceful  character,  by  comparing  it 
with  former  assemblages,  or  of  giving 
a  character  in  the  first  instance  to  the 
assemblage  in  issue.  State  v.  Benton, 
15  N.  Hamp.  169. 

49.  It  is  incompetent  to  show  that  a 
person  has  a  disposition  to  commit  the 
particular  offence  with  which  he  is 
charged.    lb. 

50.  A  general  verdict  of  guilty,  on 
an  indictment  for  assault  and  battery, 
will  be  sustained,  although  the  evi- 
dence establish  only  an  assault  So, 
also,  a  verdict  of  guilty,  on  an  indict- 
ment for  riot,  will  be  supported,  al- 
though the  evidence  establishes  no 
more  than  an  unlawful  assembly.  State 
v.  Brazil,  1  Rice's  Rep.  258. 

51.  Indictment  for  a  riot  "  in  pulling 
down,  breaking,  removing  and  destroy- 
ing the  dwelling-house  of  one  Lucy 
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Showell,  the  said  Lucy  being  in  the 
peaceful  possession  thereof."  Upon 
the  trial,  it  appeared  in  evidence  that 
Lucy  Showell  was  a  feme  covert,  but 
her  husband  did  not  live  with  her.  The 
defendants  being  convicted,  the  Court 
awarded  a  new  trial.  State  v.  Martin, 
3  Murph.  533. 

52.  In  an  indictment  for  a  riot  and 
forcible  trespass  in  entering  a  man's 
dwelling-house,  he  being  in  the  actual 
possession  thereof,  and  taking  from  his 
possession  slaves  and  other  personal 
property,  it  is  not  necessary  to  show 
that  the  prosecutor  had  the  right  to  the 
property,  or  the  right  to  the  possession, 
but  whether  he  had  in  fact  the  pos- 
session thereof,  at  the  time  when  that 
possession  was  charged  to  have  been 
invaded  with  such  lawless  violence; 
and  any  evidence  tending  to  establish 
that  possession,  is  admissible.  State  v. 
Bennett,  4  Dev.  &  Batt,  43. 

53.  On  an  indictment  for  a  riot,  it  is 
only  necessary  to  prove  the  possession 
of  the  prosecutor,  and  that  may  be 
done  by  parol  evidence,  without  the 
production  of  any  paper  evidence  of 
title.    State  v.  Wilton,  1  Iredell  32. 

54.  An  indictment  charging  a  riot 
and  forcible  trespass  to  the  land  of 
one,  cannot  be  supported  by  proof  that 
the  land  belonged  to  him,  but  was  then 
in  the  possession  of  another  as  his  ten- 
ant It  ought  to  have  charged  the  tres- 
pass to  have  been  on  'the  land  in  the 
possession  of  the  latter.  lb. 
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I.  WhatConstitutes  Robbery — Statutes 
Respecting. 

1.  A  robbery  may  be  committed  by 
extorting  personal  property  from  the 
person,  or  in  the  presence  of  the  owner, 
by  means  of  threats  of  an  unfounded 
criminal  charge,  where  such  property 


is  obtained  in  consequence  of  fear  pro- 
duced by  such  threats.  The  People  v. 
McDanieU,  1  Parker's  Crim.  R.  198. 

2.  Where,  by  reason  of  a  threat  to 
arrest  the  prosecutor  on  a  charge  of 
having  been  guilty  of  the  crime  against 
nature  (the  charge  being  groundless, 
and  known  to  be  so  by  the  accused), 
the  prosecutor,  through  fear  of  such 
threatened  arrest,  was  prevailed  upon 
to  deliver  to  the  defendant  $20,  and  a 
receipt  for  $13*  owed  by  the  accused  to 
the  prosecutor,  and  to  promise  to  pay 
the  accused  $20  more  ;  held  that  the 
defendant  was  guilty  of  robbery  in  the 
second  degree,  lb. 

3.  It  is  not  necessary,  to  constitute 
such  offence,  that  the  charge  against 
the  prosecutor  should  be  direct,  or 
should  be  made  in  unequivocal  lan- 
guage ;  it  is  sufficient  if  the  language 
used  was  designed  to  communicate 
such  a  charge,  and  was  so  understood 
at  the  time  by  the  prosecutor.  lb. 

4.  In  a  prosecution  for  robbery,  it  is 
admissible  to  prove  by  the  person  rob- 
bed, that  at  the  time  of  the  robbery  he 
was  scared.  Long  y.  the  State,  12  Ga. 
293. 

5.  In  Georgia,  by  the  penal  code, 
robbery  is  committed  either  by  force 
or  intimidation.  Force,  means  actual 
personal  violence,  a  struggle,  and  per- 
sonal outrage.  Intimidation,  is  con- 
structive force,  the  putting  in  fear; 
and  where  property  is  extorted  by  fear, 
it  is  held  to  be  robbery,  though  it  be 
taken  under  the  color  of  a  gift;  but  the 
taking  should  be  against  the  will  of 
the  person  robbed.  lb. 

6.  Where  the  taking  is  under  such 
circumstances  as  would  be  likely  to 
create  an  apprehension  of  danger  in 
the  mind  of  a  man  of  ordinary  expe- 
rience, and  lead  him  to  part  with  nis 
property  for  the  safety  of  his  person, 
it  is  held  to  be  robbery.  It  is  not  ne- 
cessary that  actual  fear  should  be 
strictly  proven;  it  will  be  presumed. 
lb. 

7.  It  is  not  indispensable  that  the 
delivery  of  the  property  be  contempo- 
raneous with  the  assault,  if  there  be 
force,  or  with  the  first  impression  of  fear, 
in  case  of  threats  or  circumstances  of 
terror  ;  but  if  the  property  be  delivered 
subsequently,  and  whilst  the  fear  or 
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apprehension  of  danger  continues,  held 
that  it  might  be  robberv.  lb. 

8.  It  is  necessary  that  the  taking 
should  be  animo  furandi ;  the  taking 
by  force  or  intimidation  being  shown, 
the  animus  furandi  will  be  inferred 
from  the  appropriation  of  the  property. 
lb. 

9.  The  criterion  distinguishing  rob- 
bery from  larceny,  is  the  violence,  ac- 
tual or  constructive,  th%t  precedes  the 
taking.  There  can  be  no  robbery  with- 
out violence  ;  and  with  it,  there  can  be 
no  larceny.   lb. 

10.  Threats  of  a  prosecution  do  not 
constitute  that  constructive  violence 
which  will  change  an  offence  from  lar- 
ceny to  robbery,  with  the  exception  of 
one  instance,  namely,  a  threat  to  prose- 
cute for  an  unnatural  crime,   lb. 

11.  But  where  threats  to  prosecute 
for  other  crimes  are  accompanied  with 
force,  actual  or  constructive,  and  money 
or  other  property  is  parted  with  in  con- 
sequence, the  transaction  is  robbery, 
and  the  offence  is  not  mitigated  by  the 
guilt  of  the  party  threatened,  nor  ag- 
gravated by  his  innocence,  lb. 

12.  In  Georgia,  under  the  penal  code, 
there  is  only  one  offence  of  robbery, 
but  two  grades  thereof,  namely,  rob- 
bery by  force,  and  robbery  by  intimi- 
dation ;  both  of  which  may  be  alleged 

'  in  one  count,  provided  in  that  count  the 
offence  is  set  forth  in  the  language  of 
the  code,  or  so  plainly  that  the  jury 
may  easily  understand  its  nature;  and 
the  jury  may  find  the  defendant  guilty 
generally,  in  which  case  the  highest 
penalty  will  be  inflicted,  or  they  may 
find  him  guilty  of  the  lower  grade,  and 
the  judgment  and  penalty  will  be 
awarded  accordingly.  lb. 

13.  In  Massachusetts,  to  constitute 
the  offence  made  punishable  by  the 
Revised  Statutes,  ch.  125,  §  15,  the  ar- 
ticles stolen  must  be  carried  away  by 
the  robber,  and  must  be  the  property 
of  the  person  robbed,  or  of  some  third 
person,  and  these  facts  must  be  charg- 
ed in  an  indictment  on  that  section,  in 
the  same  manner  as  in  an  indictment 
for  robbery  at  Common  Law.  Com.  v. 
Clifford,  8  Cusb.215. 

14.  A  larceny  committed  with  actual 
.  for.ce  and  violence,  or  with  a  construc- 
tive force  by  any  assault  and  putting 


in  fear,  is  a  robbery;  and  in  an  indict- 
ment for  such  offence,  an  allegation  of 
force  and  violence  is  sufficient,  without 
alleging  that  the  party  robbed  was  put 
in  fear.  Com.  v.  Humphries,  1  Mass. 
242. 

15.  Upon  an  indictment  for  robbing 
the  mail  and  putting  the  life  of  the 
mail  carrier  in  jeopardy,  a  sword  or 
pistol  in  the  hand  of  the  robber,  by  ter- 
ror of  which  the  robbery  is  effected,  is 
a  "  dangerous  weapon'*  within  the  mean- 
ing of  the  law,  although  the  sword  is 
not  drawn  and  the  pistol  is  not  pre- 
sented. U.  States  v.  Wood,  3  Wash.  C. 
C.  440. 

16.  The  word  "rob,"  in  the  Act  of 
Congress  of  1825,  §  22,  is  employed  in 
its  Common  Law  sense.  U.  Statu  v. 
Wilson,  1  Baldwin  78.  "  Jeopardy,"  as 
employed  in  that  section,  imports  a 
well-grounded  apprehension  of  danger 
to  life,  in  case  of  refusal  or  resistance. 
lb.  Pistols  are  "  dangerous  weapons,* 
within  the  meaning  of  the  act :  the  of- 
fer or  threat  to  shoot  with  them  comes 
within  the  law,  without  proof  that  they 
were  loaded,  lb. 

17.  Where  several  persons  associate 
to  commit  a  robbery,  and  one  alone 
perpetrates  the  act,  all  are  construc- 
tively present,  and  are  guilty.  States. 
Howard,  2  Nott  &  McCord  312. 

18.  In  Massachusetts,  under  the  stat- 
ute of  1818,  ch.  124,  providing  a  pen- 
alty if  any  person  shall  rob,  being 
armed  with  a  dangerous  weapon  with 
intent  to  kill  or  maim  the  person  rob- 
bed, or  if,  being  armed,  he  shall  ac- 
tually strike  the  person  robbed,  it  is 
sufficient  where  the  robber  has  the  in- 
tent to  kill  and  maim,  as  a  means  of 
effecting  the  robbery,  if  necessary,  al- 
though not  an  intent  to  kill  or  maim  at 
all  events.  Com.  v.  Martin,  1 7  Mass.  359. 
It  is  necessary  that  there  should  be, 
however,  an  intent  to  kill  if  necessary, 
to  constitute  the  chief  offence  of  the 
statute  ;  an  intent  merely  to  terrify,  is 
not  sufficient,   lb. 

19.  The  statute  of  Massachusetts  of 
1804,  c.  142,  containing  the  terms  rob- 
bing "  by  force,  violence,  or  other  as- 
sault, and  putting  in  fear,"  has  not 
added  to  the  Common  Law  requisite 
in  this  respect.  Com.  v.  Humphries,  -7 
Mass.  242. 
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II.  Indictment  for  Robbery. 

20.  An  indictment  for  highway  rob- 
bery may  charge  either  that  the  rob- 
bery was  committed  in  the  highway, 
or  that  it  was  committed  near  the 
highway.  State  v.  Anthony,  T  Iredell's 
234. 

21.  If  an  indictment  for  robbing  un- 
der the  statute  charges  that  the  rob- 
bery was  in  the  highway,  the  State 
cannot  give  in  evidence  that  it  was 
near  the  highway.  State  v.  Cowan,  7 
Iredell  239. 

22.  An  indictment  for  highway  rob- 
bery which  charges  that  the  property 
was  taken  from  the  person  and  against 
the  will  of  the  owner,  feloniously  and 
violently,  is  sufficient,    lb. 

23.  Where  an  indictment  for  robbery 
alleges  that  the  defendant  made  an  as- 
sault upon  A.  and  put  him  in  fear  of 
his  life,  and  did  take,  steal,  and  carry 
away,  feloniously,  the  money  of  said 
A.,  it  is  insufficient,  because  it  does 
not  allege  that  the  money  was  taken 
from  the  person  of  A.,  and  against  his 
will,  which  is  an  essential  allegation. 
Kit  v.  the  State,  11  Humph.  167. 

24.  An  indictment  for  robbery  is  suf- 
ficient at  Common  Law,  which  charges 
the  stealing,  &c,  by  force  and  violence, 
but  omits  the  allegation  that  the  party 
robbed  was  put  in  fear.  Com.  v. 
Humphries,  7  Mass.  242. 

25.  An  indictment  for  highway  rob- 
bery may  charge  either  that  the  rob- 
bery was  committed  in  the  highway, 
or  that  it  was  committed  nfcar  the  high- 
way.    State  v.  Anthony,  7  Iredell  234. 


SEDUCTION. 


1.  Where  an  indictment  was  found 
for  the  seduction  of  an  unmarried 
female,  under  the  act  of  1848,  and  the 
defendant  interposed  a  special  plea  to 
the  indictment,  alleging  that  at  the 
^jme  of  committing  the  acts  charged 
^be  defendant  was,  and  for  five  years 
previous  thereto  had  been,  a  married 


man,  having  a  living  wife  and  family, 
with  which  wife  and  family  he  was 
then  living,  all  of  which  at  the  time  of 
the  alleged  promise  and  seduction  was 
well  known  to  the  said  female  ;  on  de- 
murrer to  such  special  plea,  the  facts 
thus  alleged  were  held  to  constitute  a 
good  defence  to  the  prosecution,  and 
judgment  was  given  for  the  defendant. 
The  People  v.  Alger,  1  Parker's  Crim. 
333. 

2.  It  is  not  necessary,  in  drawing 
an  indictment  under  the  act  to  punish 
seduction  as  a  crime,  passed  March  22, 
1848,  to  allege  a  mutual  or  valid  prom- 
ise of  marriage ;  it  is  sufficient  to 
aver,  in  the  language  of  the  act,  that 
the  prosecutrix  was  seduced  under 
promise  of  marriage.  Per  Parker,  J. 
Crozier  v.  the  People,  1  Parker's  Crim. 
R.  454. 

3.  It  is  not  necessary  on  the  trial  of 
an  indictment  for  seduction,  to  prove  a 
valid  and  binding  promise  of  marriage; 
if  the  seduction  was  accomplished  by 
means  of  a  promise  of  marriage, 
though  the  promise  was  intended  to 
be,  and  was  in  fact  a  false  pretence, 
and  one  which  the  seducer  knew  it  was 
not  in  his  power  to  perform,  the  offence 
is  nevertheless  within  the  statute,    lb. 

4.  By  "previous  chaste  character," 
the  statute  has  reference  to  personal 
chastity — actual  character — not  repu- 
tation. In  the  absence  of  proof,  such 
chastity  will  be  presumed  ;  but  the 
presumption  maybe  overcome  by  spe- 
cific acts  of  lewdness  proved  affirma- 
tively on  the  part  of  the  accused,  lb. 

5.  The  evidence  contemplated  by  the 
statute  to  be  adduced  in  support  of  the 
testimony  of  the  female,  is  not  limited 
to  proof  of  the  fact  of  illicit  inter- 
course, but  extends  to  proof  of  other 
circumstances,  such  as  the  illegitimacy 
of  her  child,  the  regular  and  frequent 
visits  of  the  accused,  his  being  alone 
with  the  prosecutrix  at  late  hours  of 
night,  and  his  confessions  made  to 
others  on  the  subject  of  the  engage- 
ment to  marry  her,  &c. ;  but  it  is  not 
enough  to  corroborate  her  as  to  imma- 
terial facts  contained  in  her  testimony. 
lb. 

6.  On  the  trial  of  an  indictment  un- 
der the  "act  to  punish  seduction  as 
a  crime,"  passed  in  1848,  the  accused 
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may  prove  that  the  prosecutrix  was 
not  of  "previous  chaste  character," 
either  by  proving  an  actual  want  of 
chastity  on  her  part,  or  by  proving  her 
general  bad  reputation  for  chastity. 
Per  Hand,  J.  Safford  v.  the  People,  1 
Parker's  Crim.  R.  474. 

1.  Where  the  illicit  intercourse  be- 
tween the  prosecutrix  and  the  accused 
began  four  or  five  years  previous  to 
the  finding  of  the  indictment,  and  con- 
tinued until  within  two  years,  it  was 
held  not  to  be  a  case  of  seduction 
within  two  years  before  the  finding  of 
the  indictment,  and  not  to  be  within 
the  statute.    lb. 


SENTENCE. 

I.  Sentence,  when  legal  and  proper. 
n.  Sentence,  when  erroneous. 
HL  Sentence    to    additional   punishment. 

Sentence  in  cate  of  Insanity. 
IV.  Effect  of  Sentence  on  the  civil  rights  of 

the  convict    Delaying  Sentence. 


I.  Sentence,  when  Legal  and  Proper. 

1.  Where  a  prisoner  was  convicted, 
in  1825,  on  an  indictment  which 
charged  him  with  breaking  and  enter- 
ing a  shop  in  the  night-time  with  in- 
tent to  steal,  and  stealing  therefrom, 
and  which  also  charged  that  he  had,  in 
1818,  been  convicted  of  two  similar 
offences,  and  had  been  thereupon  sen- 
tenced to  the  State  prison,  and  had 
been  discharged  therefrom ;  held  that 
a  sentence  to  three  days'  solitary  im- 
prisonment and  five  years'  confinement 
to  hard  labor  in  the  State  prison  was 
correct,  although  by  the  law  then  in 
force  he  should  have  been  sentenced 
to  the  State  prison  for  life.  Phillips  v. 
Commonwealth,  3  Met.  588. 

2.  Where  a  prisoner,  sentenced,  in 
1828,  to  imprisonment  at  hard  labor  for 
a  certain  number  of  years,  in  the  jail 
and  penitentiary  for  the  city  and  coun- 
ty of  Philadelphia,  in  pursuance  of  that 
sentence,  in  the  Walnut-street  prison 
in  the  city,  and  upon  the  sale  of  that 


building  was  removed,  with  other  pris- 
oners, to  the  Arch-street  prison  in  the 
same  city,  and  kept  there  without  be- 
ing put  to  hard  labor,  it  was  held  that 
he  could  not  be  discharged  on  habeas 
corpus.     Pembers'  case,  1  Whart.  439. 

3.  A  prisoner  who  was  convicted 
in  the  city  and  county  of  Philadelphia, 
and  sentenced,  in  1830,  to  imprison- 
ment in  the  jail  and  penitentiary  there- 
of, for  two  years  or  more,  ought,  upon 
the  sale  of  that  prison,  to  have  been 
removed  to  the  Eastern  penitentiary, 
and  not  to  the  Moyamensing  prison; 
but  the  Supreme  Court  would  not  dis- 
charge him  on  account  of  such  mistake, 
on  habeas  corpus.  RtddiWs  cast,  1 
Whart.  445. 

4.  Where  the  statute  requires  the 
Court  to  limit  the  term  of  sentence  of  a 
convict,  so  that  his  imprisonment  in 
the  State  prison  shall  expire  between 
March  and  November,  it  is  merely 
directory,  and  a  failure  to  comply  with 
such  requirement  does  not  render  the 
sentence  void.  Miller  v.  Finlde,  1  Par- 
ker's Crim.  R.  374. 

5.  Where  the  Court,  by  inadvertence, 
in  passing  sentence  has  overlooked  a 
requirement  of  the  statute,  it  may  cor- 
rect the  judgment  at  the  same  term, 
and  before  the  sheriff  has  proceeded  to 
execute  it ;  such  correction  may  be 
made  by  expunging  or  vacating  the 
first  sentence,  and  passing  a  new  sen- 
tence   lb. 

6.  In  Pennsylvania,  under  the  statute 
of  April  23,  1829,  a  sentence  to  "sepa- 
rate or  solitary  confinement  at  labor1' 
is  valid.  Drew  v.  Com.,  1  Whart 
219. 

7.  Where  a  prisoner  is  sentenced  to 
imprisonment  for  a  term,  to  commence 
immediately  after  the  expiration  of  a 
previous  sentence,  and  the  first  sen- 
tence is  reversed  ;  held  that  the  term 
of  the  second  begins  to  run  from  the 
time  of  the  reversal  of  the  first  Brown 
v.  Com.,  4  Rawle  259. 

8.  Punishments  must  be  inflicted  in 
the  same  county  where  the  criminals 
were  tried  and  convicted,  unless  the 
record  of  the  attainder  be  removed  into 
the  Supreme  Court,  which  may  award 
execution  in  the  county  where  it  sitaa 
they  must  be  such  as  the  laws  express^ 
prescribe,  or  where  no  stated  or  fixed 
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judgment  is  directed,  according  to  the 
legal  discretion  of  the  court,  but  judg- 
ment must  be  certain  and  definite  in  all 
respects.  Respublica  v.  Longchamps,  1 
Dallas  111. 

9.  The  act  of  1846,  ch.  10,  entitled 
41  An  act  to  protect  houses  and  incis- 
ures from  wilful  injury, n  alters  the  act 
of  1836, 1  Rev.  Stat,  ch.  347,  so  as  to 
reduce  the  offence  of  burning  a  mill- 
house,  &c,  from  a  felony  to  a  misde- 
meanor, and  substitutes  the  punishment 
of  fine  and  imprisonment  for  that  of 
death.  State  v.  Unchurch,  9  Iredell 
454. 

10.  In  this  State,  where  one  is  in- 
dicted and  tried  as  for  a  felony,  yet  the 
facts  averred  in  the  indictment  do  not 
support  the  charge  of  felony,  but  amount 
to  a  misdemeanor,  the  Court  may  give 
judgment  for  such  misdemeanor.  lb. 

11.  Where  a  defendant  was  convict- 
ed of  an  indictment  for  a  felony,  and 
appealed  from  the  judgment  thereon  to 
the  Supreme  Court,  and  the  error  as- 
signed in  this  court  was,  that  the  facts 
stated  in  the  indictment  did  not  amount 
to  a  felony,  the  Supreme  Court,  though 
it  reveises  the  judgment  for  this  error, 
yet  will  (under  the  provisions  of  the 
act  establishing  the  Court)  give  di- 
rections to  the  Court  below  to  give 
judgment  for  a  misdemeanor,  where  it 
appears  that  is  the  judgment  which 
should  have  been  there  rendered,  lb. 

12.  Where  the  accused  put  in  a  de- 
murrer to  an  indictment  for  a  misde- 
meanor in  the  Court  below,  and  judg- 
ment was  then  given  against  the  people, 
which  was  here  reversed  on  error  ;  held 
that  this  Court  must  give  a  final  judg- 
ment for  the  people  on  the  demurrer, 
and  pass  sentence  on  the  defendant, 
and  that  he  could  not  be  allowed  to 
withdraw  the  demurrer,  and  plead. 
People  v.  Taylor,  3  Denio  91. 

13.  Since  there  is  a  discretion  to 
sentence  a  defendant  to  corporal  pun- 
ishment, it  does  not  follow  that  he 
should  be  present;  the  rule  is  that  such 
a  sentence  shall  not  be  imposed  in  his 
absence;  but  where  the  sentence  is  a 
fine  merely,  it  is  not  necessary  that  the 
defendant  should  be  brought  into  court 

14.  Stealing  from  a  dwelling-house 
in  the  night  time,  is  not  made  an  ag- 


gravated larceny  by  the  Rev.  Stats.,  c. 
126;  and  the  result  is,  that  a  prisoner 
can  be  sentenced  for  the  larceny  only, 
and  the  property  being  under  $100, 
the  imprisonment  cannot  by  law  exceed 
one  year.  TuUy  v.  Commonwealth,  4 
Met.  357. 

15.  Where  after  sentence  a  prisoner 
received  a  pardon  from  the  governor, 
on  the  condition  that  he  should  leave 
the  State,  and  not  return  ;  if  he  after- 
wards returned,  he  is  remitted  to  his 
original  sentence,  and  when  brought 
before  the  Court  to  have  it  reiterated, 
and  another  day  assigned  for  its  inflic- 
tion, he  may  show  cause  why  it  should 
not  be  passed,  but  is  no  more  entitled 
to  a  trial  by  indictment,  or  on  a  writ- 
ten rule  to  show  cause,  than  if  he  had 
received  no  pardon  from  the  governor, 
but  the  sheriff  had  omitted,  for  some 
reason,  to  inflict  the  sentence  on  the 
day  first  assigned.  State  v.  Chancel- 
lor, 1  Strob.  347. 

16.  It  is  the  constant  practice,  where 
the  value  laid  is  over  one  hundred  dol- 
lars, to  permit  the  jury,  if  they  find  the 
larceny  proved  in  all  other  respects, 
but  the  value  under  one  hundred  dol- 
lars, so  to  specify  in  their  verdict,  and 
then  the  convict  is  sentenced  in  the 
same  manner  as  if  the  indictment  had 
laid  the  value  under  one  hundred  dol- 
lars. Commonwealth  v.  Griffin,  21  Pick. 
523. 

17.  For  a  conviction  under  the  47th 
chapterof  the  Revised  Statutesof  Mass., 
one  may  be  sentenced  to  pay  a  fine  and 
costs,  and  stand  committed  until  the 
sentence  be  performed.  Harris  v.  Com- 
monwealth, 23  Pick.  280. 

18.  Where  a  prisoner  is  found  guilty 
generally  on  an  indictment,  which 
charges  him  with  several  distinct 
offences  ;  held  that  separate  sentences 
need  not  be  awarded.  A  single  sen- 
tence is  legal,  if  it  do  not  exceed 
the  sum  of  the  several  sentences  which 
might  be  awarded.  Carlton  v.  Com- 
monwealth, 5  Met  532. 

19.  Upon  an  indictment,  charging 
the  breaking  and  entering  of  a  dwell- 
ing-house with  an  intent  to  steal,  and 
actually  stealing  therefrom,  and  a  gen- 
eral verdict  of  guilty,  the  defendant  is 
to  be  sentenced  as  for  house  breaking, 
and  is  not  liable  to  a  distinct  sentence 
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for  larceny,  and  is  not  to  be  considered 
as  one  of  three  distinct  larcenies,  ren- 
dering a  party  liable  to  be  deemed  and 
adjudged  a  common  and  notorious 
thief,  and,  therefore,  to  be  sentenced  to 
imprisonment  for  a  term  exceeding 
five  years.  Commonwealth  v.  Hope,  22 
Pick.  1. 

20.  Where  tbe  record  is  silent  upon 
tbe  subject,  this  Court  will  presume 
that  the  Court  below,  in  passing  sen- 
tence upon  a  persoa  convicted  of  crime, 
complied  with  the  provisions  of  Sec.  2, 
p.  378,  Digest ;  but  if  the  Court  in  fact 
omitted  to  do  so,  such  omission  would 
be  no  cause  for  reversal  of  the  judg- 
ment, but  a  compliance  with  the  statute 
might  be  directed.  Brown  v.  State,  8 
Eng.  96. 

21.  A  judgment  on  a  criminal  trial 
cannot  be  arrested  on  the  ground  that 
there  is  a  variance  between  the  indict- 
ment and  the  proof.  People  v.  Onon- 
daga G.  S.,  1  Wend.  296. 

22.  Where  a  defendant  was  convicted 
in  the  Quarter  Sessions  of  Philadelphia 
County,  for  keeping  a  tippling  house, 
and  sentenced  to  pay  a  fine  of  $50,  and 
stand  committed  ;  held  that  he  is  not 
entitled  to  be  discharged  at  the  end  of 
one  month  without  paying  the  fine. 
Merits  case,  8  Watts  A  Serg.  374. 

23.  A  person  who  is  indicted  for  cut- 
ting trees  in  Moultreeville,  can  be  fined 
only  $5  for  the  offence.  The  State  v. 
Town  Council,  ifc.,  1  Rice  158. 

24.  Where  the  defendant  cuts  one 
hundred  trees  at  one  time,  it  will  be 
but  one  offence,    lb. 

25.  It  is  necessary  that  the  indict- 
ment should  charge  that  defendant 
nsed  the  trees,    lb. 

26.  In  order  to  give  the  Court  au- 
thority to  sentence  one  in  confinement 
in  the  penitentiary,  for  aiding  a  prisoner 
to  escape  from  confinement  in  jail,  the 
indictment  should  charge  that  the 
prisoner  who  was  thus  aided  to  escape 
was  in  confinement  on  a  charge  of 
felony.    Kyle  v.  State,  10  Ala.  236. 

27.  In  Pennsylvania,  under  the  statute 
of  June  16,  1836,  Stat.  1,  the  Supreme 
Court  has  the  authority  to  direct  a  sen- 
tence, which  has  to  commence  on  the 
termination  of  a  sentence  on  another 
indictment,  since  reversed,  to  be  com- 
puted from  an  earlier  time.    Mitt*  v. 


Commonwealth,  13    Penn.  State    R.   1 
Harris,  631.    lb.  634. 

28.  Where  a  prisoner  has  been  con- 
victed at  the  same  term,  on  two  several 
informations,  for  uttering  two  several 
counterfeit  bills,  and  sentenced  to  three 
years'  imprisonment  for  each  offence, 
the  Court  may  direct  that  one  term  of 
imprisonment  shall  commence  at  the 
expiration  of  the  other.  State  v.  Smith, 
5  Day  175. 

29.  In  Pennsylvania,  under  the  4th 
section  of  the  act  of  March  27th,  1189, 
where  one  is  sentenced  to  be  imprison- 
ed, and  to  pay  a  fine  not  more  than  $5, 
and  costs,  he  is  entitled  to  a  release 
from  imprisonment,  having  been  con- 
fined for  the  fine  thirty  dayB  beyond 
the  time  for  which  he  was  sentenced  ; 
but  though  he  is  still  liable  for  the 
fine  and  costs.  Commonwealth  v.  Long, 
5  Binn  489. 

30.  When  there  is  a  conviction  at  the 
Oyer  and  Terminer,  it  is  nbt  enough  to 
state  in  the  entry  of  judgment  in  the 
minutes,  under  the  requirement  of  2R. 
S.  738,  §  5,  that  the  accused  was  con* 
victed  of  a  felony  or  a  misdemeanor, 
but  the  particular  offence  should  be 
stated.  The  People  v.  Caxanagh,  1 
Parker's  Crim.  Rep.  588. 

31.  And  where  a  party  is  imprisoned 
under  such  a  conviction,  the  particular 
kind  of  offence  of  which  he  has  been 
convicted  should  be  set  forth  in  the 
commitment,  in  order  that  it  may  be 
seen  whether  the  punishment  inflicted 
was  warranted  by  tile  offence.    A. 

32.  Where  a  prisoner  is  convicted 
and  sentenced  to  imprisonment  for  one 
offence,  and  during  the  same  term  is 
convicted  of  others  ;  held  that  he  may 
be  sentenced  also  on  these  last,  each 
term  of  imprisonment  commencing  from 
and  after  the  preceding  one.  Common- 
wealth v.  Leaths,  1  Virg.  Cas.  151. 

33.  Where  there  has  been  a  sen- 
tence of  hard  labor,  an  additional  term 
may  be  given  for  a  new  offence  ;  said 
term  to  commence  at  the  end  of  the  old 
sentence.  Russell  v.  Com.,  7  Serg.  & 
Rawle  489. 

34.  Where  punishment  is  inflicted  by 
a  statute  on  what  is  already  an  offence, 
judgment  may  be  given  for  the  punish- 
ment, though  the  indictment  does  not 
conclude  contra  formam  statute    ifc 
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86.  It  is  not  necessary,  except  in 
capital  cases,  that  the  Court,  in  pro- 
nouncing sentence,  should  first  demand 
of  the  prisoner,  "  If  he  has  aught  to 
say  why  sentence  should  not  be  passed 
upon^m."     West  v.  State,  2  Ala.  212. 

36.  Where  tlie  sentence  inflicts  any 
corporal  punishment,  it  is  necessary 
that  the  prisoner  should  be  present  in 
person  ;  but  it  is  not  necessary  that 
this  should  be  averted  in  express  terms 
in  the  record  ;  it  is  sufficient  if  it  can 
be  collected  therefrom  by  fair  intend- 
ment   lb. 

37.  Where  one  of  the  jury  did  not 
agree  to  find  the  prisoner  guilty  of 
murder,  but  only  of  manslaughter,  and 
through  mistake  of  his  duty  he  be- 
lieved that  he  must  assent  to  the  ver- 
dict of  the  major  part  of  the  jury  ;  held 
no  cause  for  delaying  sentence.  Com. 
v.  Drew,  4  Mass.  891. 

38.  The  sentence  of  a  justice  of  the 
peace  for  the  commitment  of  an  of- 
fender to  the  work-house  until  released 
by  order  of  law,  is  erroneous,  since  it 
is  for  an  indefinite  time.  Wash.  v. 
BeUc,  3  Conn.  302. 

39.  Where  there  is  a  plea  of  guilty 
to  an  indictment  for  burglary,  and  the 
Court  sentences  the  defendant  to  be  im- 
prisoned in  the  penitentiary  for  eigh- 
teen  months,  it  was  held  that  the  pro- 
ceedings were  regular.  Blevings  v. 
People,  1  Scam.  172. 

40.  Where  a  prisoner  put  in  a  plea 
of  guilty  on  an  indictment  for  burglary, 
the  Court  should  fix  the  time  for  which 
he  is  to  be  confined  in  the  penitentiary. 
lb. 

41.  A  defendant  pleaded  guilty  to 
an  indictment,  and  the  prosecuting  of- 
ficer did  not  move  for  sentence,  but  the 
indictment  was  put  on  file,  and  the  de- 
fendant was  permitted  to  go  at  large, 
on  a  recognizance  to  appear  when  sent 
for.  After  several  intervening  terms 
of  the  Court,  the  attorney  for  the  gov- 
ernment moved  for  sentence,  when  it 
was  held  that  the  indictment  was 
still  in  force,  and  the  defendant  was 
rightly  sentenced  upon  the  plea.  Com. 
v.  Ckase,  Thacher's  Crim.  Cas.  §67. 

42.  Where  a  prisoner  is  convicted  on 
two  distinct  indictments  at  the  same 
term,  he  may  receive  his  sentence  on 
the  second  indictment,  to  commence 


when  that  on  the  first  indictment  ex- 
pires.    State  v.  Smith,  5  Day  175. 

43.  The  first  section  of  the  act 
regulating  certain  proceedings  in  crim* 
inal  cases,  does  not  extend  to  collat- 
eral issues.  On  such;  if  the  prisoner 
stands  mute,  the  Court  will  enter  a  plea 
for  him.  On  collateral  issues,  no  per- 
emptory challenge.  General  Sessions 
has  no  jurisdiction  on  indictments  for 
a  second  offence  in  committing  grand 
larceny.  Indictments  for  second  of- 
fences, where  the  punishment  is  in- 
creased, must  set  forth  the  record  of 
the  former  conviction.  Prisoner  tried 
at  General  Sessions  for  grand  larceny, 
and  brought  up  here  on  suggestion 
of  its  being  second  offence,  this  Court 
will  give  no  other  judgment  than  the 
Court  below  might  have  pronounced* 
People  v.  Ytnmg,  1  Caine's  C.  37. 

44.  The  Court  will  not  pronounce 
judgment  on  a  prisoner  convicted  at 
Oyer  and  Terminer  of  a  conspiracy,  if 
the  record  of  his  conviction  be  not  be- 
fore them,  but  will  admit  to  bail.  Mo- 
NeilPs  case,  1  Caine's  C.  72. 

45.  Where  there  is  a  judgment  that  a 
defendant  pay  a  fine,  and  an  award  of 
process  for  the  recovery  thereof,  ac- 
cording to  the  course  and  practice  of 
the  Court,  it  is  good,  although  it  be  not 
added  that  the  defendant  stand  com- 
mitted until  the  fine  be  paid  :  it  is 
enough  if  there  be  an  award  of  process 
to  carry  into  effect  the  sentence  of  the 
Court,    Kane  v.  People,  8  Wend.  208. 

46.  Where  one  convicted  of  an  of- 
fence is  subject  to  two  distinct  and  in- 
dependent punishments,  the  defendant 
cannot  allege  for  error  that  one  only  of 
the  punishments  to  which  he  was 
liable  is  adjudged  against  him  ;  the 
prosecutor  has  a  right  to  complain  of 
such  omission,  but  not  the  party  con- 
victed,   lb. 

47.  Where  the  jury  find  a  general 
verdict  of  guilty,  the  Court  must  either 
pronounce  its  sentence  upon  the  ver- 
dict, or  grant  a  new  trial.  State  v. 
Ckrtts,  6  Iredell  247. 

48.  It  cannot  set  aside  the  verdict, 
and  direct  a  judgment  of  acquittal  to 
be  entered  for  the  defendant.     lb. 

49.  Even  where  the  Jury  find  a  ver- 
dict subject  to  the  opinion  of  the  Court 
on  a  point  reserved,  the  Court  cannot 
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grant  a  judgment  against  the  verdict, 
unless  the  jury  say  they  find  such  and 
such  facts  ;  and  if  upon  them  the 
Court  think  the  law  is  with  the  defend- 
ant, they  find  him  not  guilty  ;  if  other- 
wise, guilty,  or  words  in  substance  to 
that  effect    lb. 

50.  It  has  not  been  customary  in  Mas- 
sachusetts for  the  Court,  in  the  case  of 
judgment  of  death  on  a  capital  convic- 
tion, to  direct  the  particular  form  in 
which  it  shall  be  entered  by  the  clerk. 
Webster  v.  Commonwealth,  5  Cush.  386. 

51.  All  sentences  of  death  are  to  be 
carried  into  effect  by  a  warrant  from 
the  executive,  at  a  time  therein  di- 
rected, in  the  mode  and  at  the  place 
fixed  by  law,  and  it  is  not  the  duty  or 
the  province  of  the  Court  to  fix  the  time 
or  place,  or  to  issue  any  warrant  to  the 
sheriff  directing  the  execution,    lb. 

52.  Where  the  sentence  pronounced 
was  in  these  words  :  "  That  you,  J.  W., 
be  removed  from  this  place  and  de- 
tained in  close  custody  in  the  prison  of 
this  county,  and  thence  taken  (that  is, 
from  such  custody),  at  such  time  as  the 
executive  government  of  this  Common- 
wealth may  by  their  warrant  appoint, 
to  the  place  of  execution,  and  there  be 
hung  by  the  neck  until  you  are  dead  f 
and  the  entry  in  the  record  was  as  fol- 
lows :  "Whereupon  all  and  singular 
the  premises  being  seen  and  under- 
stood, it  is  considered  by  the  Court  that 
the  said  J.  W.  be  taken  to  the  jail 
from  whence  he  came,  and  thence  to 
the  place  of  execution,  and  there  be 
hanged  by  the  neck  until  he  be  dead." 
lb. 

53.  The  Court  held  that  the  judg- 
ment and  sentence,  in  the  form  in 
which  it  is  entered,  does  not  by  any 
just  construction  undertake  to  direct 
the  place  where  the  sentence  shall  be 
executed  ;  that  it  leaves  the  executing 
officer  to  the  full  power  and  authority 
conferred  on  him  by  law,  to  execute 
the  sentence  within  the  walls  of  the 
prison  or  in  the  prison-yard,  at  his  dis- 
cretion, and  held  it  is  not  erroneous,  lb. 

54.  Although  the  act  of  1807,  author- 
izing the  judge  to  respite  the  sentence 
where  he  reserves  questions  as  novel 
and  difficult,  may  yet  be  in  force,  it  is 
now  proper  to  renaer  the  judgment,  in 
conformity  with  the  1st  section,  13th 


chapter  Penal  Code.     State  v.  Glase,  9 
Ala.  283. 

55.  If  there  be  distinct  counts,  one 
charging  the  larceny  separately  and  a 
general  conviction,  it  cannot  be  known 
certainly  from  the  record  alone  whether 
one  offence  only  was  proved,  or  distinct 
offences.     Kite  v.  Com.,  11  Mete.  581. 

56.  If  the  larceny  charged  in  the 
second  count  appears  in  proof  to  have 
been  committed  at  the  time  of  the 
breaking  and  entering,  then  it  is  merg- 
ed, and  the  conviction  is  properly  for 
burglary,  and  the  sentence  must  be  ac- 
cordingly,   lb. 

57.  But  if  a  breaking  and  entering 
with  an  intent  to  steal,  be  proved,  and 
a  different  larceny  done  at  a  different 
time,  be  also  proved,  then  the  sentence 
may  properly  be  awarded  as  for  both 
offences,     lb. 

58.  But  it  will  be  known  by  the 
judge  before  whom  the  case  is  tried, 
whether  the  verdict  is  to  be  considered 
as  a  conviction  for  the  single  offence 
only,  or  for  separate  offences,  and  it 
will  be  reasonable  to  suppose  that  the 
sentence  was  awarded  accordingly. 
lb. 

59.  When,  therefore,  it  becomes  ne- 
cessary to  decide  as  matter  of  law  upon 
a  writ  of  error,  whether  the  conviction 
is  sufficient  to  sustain  the  judgment, 
which  will  be  presumed  good  until  it 
appears  from  the  record  itself  that  it  is 
erroneous,  as  it  is  impossible  for  the 
Court  to  see  from  the  record  itself  wheth- 
er the  conviction  was  for  the  distinct 
offences  of  house-breaking  and  larceny, 
or  for  one  combined  offence  of  house- 
breaking, accompanied  with  the  lar- 
ceny, the  judgment  cannot  be  adjudged 
erroneous,  if  warranted  by  either  as- 
pect of  the  conviction.    lb. 

60.  When  the  larceny  charged  in  the 
second  count  may  have  been  and  prob- 
ably was  the  larceny  done  in  connection 
with  the  breaking  and  entering  stated 
in  the  first  count,  and  so  merged,  the 
substantive  offence  of  burglary  was 
properly  punished  by  the  sentence.    J&. 

61.  It  is  no  error  in  a  judgment  in  a 
criminal  case  to  make  one  term  of  im- 
prisonment commence  when  another 
terminates  ;  it  is  as  certain  as  the  na- 
ture of  the  case  will  admit,  and  there 
is  no  other  mode  in  which  a  party  may 
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be  sentenced  on  several  convictions. 
lb. 

62.  Though  uncertain  at  the  time, 
depending  upon  a  possible  contingen- 
cy, that  the  imprisonment  on  the  former 
sentence  will  be  remitted  or  shortened, 
it  will  be  made  certain  by  the  event 
lb. 

63.  If  the  previous  sentence  is  short- 
ened by  a  reversal  of  the  judgment  or 
a  pardon,  it  then  expires,  and  then  by 
its  terms  the  sentence  in  question  takes 
effect,  as  if  the  previous  one  had  ex- 
pired by  lapse  of  time.     lb. 

64.  Nor  will  it  make  any  difference 
that  the  previous  judgment  is  reversed 
for  error.     lb. 

65.  It  is  voidable  only,  and  not  void, 
and  until  reversed  by  a  judgment  it  is 
to  be  deemed  of  full  force  and  effect ; 
and  though  erroneous,  and  subsequent- 
ly reversed  on  error,  it  is  quite  suffi- 
cient to  fix  the  term  at  which  another 
sentence  shall  take  effect,    lb. 

66.  It  is  now  well  settled,  that  when 
breaking  and  entering  a  dwelling- 
house,  and  stealing  therefrom,  are 
charged,  this  may  be  regarded  both  as 
a  charge  of  the  felonious  intent  of  the 
breaking  and  entering,  and  as  a  sub- 
stantive charge  of  larceny,  so  that  if 
the  breaking,  entering,  and  stealing 
are  all  proved,  the  principal  charge  of 
house-breaking  is  established,  and  the 
sentence  is  accordingly ;  or  if  the 
stealing  is  proved,  and  not  the  breaking 
an4  entering,  the  conviction  may  be 
for  the  larceny  alone.  Kite  v.  Com.  11 
Mete.  581. 

67.  Where  the  conviction  was  for  the 
whole  charge  laid  in  an  indictment  for 
burglary,  with  intent  to  steal,  the  sen- 
tence was  right  for  the  burglary,  and 
this  conviction  could  not  be  combined 
with  others,  so  that  the  convict  could 
be  sentenced  thereon  as  a  common  and 
notorious  thief.     lb. 

68.  The  effect  of  the  Revised  Statutes 
of  Massachusetts  is  in  the  case  of  each 
particular  crime  and  offence  to  pre- 
scribe a  maximum  term  of  imprison- 
ment, without  designating  any  portion 
as  hard  labor,  or  solitary  confinement, 
leaving  the  Court  to  designate  what 
portion  of  it  not  exceeding  twenty 
days  at  a  time,  shall  be  passed  in  soli- 
tary confinement,  and  the  residue  at 


hard  labor,  but  that  no  period  of  soli- 
tary imprisonment,  or  of  hard  labor, 
can  be  added  to  the  whole  term  of  im- 
prisonment thus  described.  Stevens  v. 
Com.  4  Mete.  360. 

69.  A  Court  of  Special  Sessions,  be- 
fore whom  a  conviction  is  had,  may 
take  the  necessary  steps  to  cause  their 
judgment  to  be  executed,  notwithstand- 
ing notice  of  an  intention  to  remove  the 
conviction  and  the  entering  into  a  re- 
cognizance by  the  party  convicted,  if  a 
certiorari  is  not  sued  out  People  v. 
Yates,  5  Wend.  110. 

70.  One  convicted  under  the  Rev. 
Stats,  ch.  143,  §  19,  who  is  liable  to  be 
punished  by  solitary  imprisonment  and 
confinement  to  hard  labor  in  the  State 
prison  three  years  or  more,  may  be 
sentenced  to  the  house  of  correction 
for  a  term  not  exceeding  three  years, 
although  he  is  not  liable  to  be  sentenc- 
ed to  the  county  jail  for  the  same  of- 
fence for  a  term  exceeding  two  years. 
The  house  of  correction  being  a  sub- 
stitute for  the  State  prison,  and  not  for 
the  county  jail.  Stevens  v.  Com.,  4 
Mete.  360. 

71.  In  order  to  warrant  a  sentence 
of  imprisonment  in  the  house  of  cor- 
rection or  county  jaU  under  ttie  Rev. 
Stats,  ch.  143,  §  19,  it  need  not  appear 
on  the  record  that  the  convict  had  not 
been  before  sentenced  to  a  like  punish- 
ment    lb. 

72.  When  there  is  a  conviction  on 
an  indictment  for  larceny  which  con- 
tains three  counts,  each  describing  dif- 
ferent property  and  different  owners, 
but  each  alleging  the  offence  to  have 
been  committed  on  the  same  day  ;  held 
that  it  is  not  a  conviction  of  three  dis- 
tinct larcenies  within  the  meaning  of 
the  Rev.  Stats,  ch.  126,  §  19,  and  there- 
fore does  not  require  that  the  convict 
should  be  sentenced  as  a  common  and 
notorious  thief.    lb. 

73.  Under  the  Rev.  Stats,  of  Massa- 
chusetts, ch.  143,  §  49,  where  a  convict 
who  is  sentenced  to  the  house  of  cor- 
rection for  successive  terms  of  impris- 
onment on  several  convictions,  breaks 
prison  and  escapes  before  the  expira- 
tion of  the  sentence  on  his  first  con- 
viction; held  that  he  may  be  sentenced 
on  conviction  of  such  escape,  to  suffer 
in  the  State  prison  the  unexpired  term 
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to  which  he  was  sentenced  on  all  the 
previous  convictions,    lb. 

74.  A  defendant  in  a  criminal  pro- 
ceeding need  not  be  present  in  Court 
when  judgment  is  pronounced,  except 
when  corporal  punishment  is  to  be  in- 
flicted    Son  v.  People,  12  Wend.  344. 

75.  Although  the  22d  section  of  the 
8th  chapter  of  the  Penal  Code  requires 
the  Court  to  sentence  a  convict  who 
fails  to  pay  the  fine  and  costs  to  the 
county  jail  for  a  definite  time  ;  yet,  if 
the  Court  fails  to  render  such  judg- 
ment, and  in  lieu  thereof,  directs  that 
he  "  remain  in  custody  until  the  fine 
and  costs  are  paid/*  he  cannot  object 
on  error,  to  the  regularity  of  the  judg- 
ment, as  it  is  more  beneficial  to  him 
than  the  law  requires,  and  he  may  ob- 
tain a  discharge  from  imprisonment 
upon  taking  the  oath  provided  lor  in- 
solvent debtors.  Ooton  v.  State,  5  Ala. 
463. 

76.  Therefore,  where  a  defendant, 
who  had  been  convicted  of  an  assault, 
was  sentenced  to  be  imprisoned  for  two 
calendar  months  "  from  and  after  the 
first  day  of  November  next,"  and  did 
not  go  into  prison  according  to  the 
sentence,  and  at  a  subsequent  term  of 
the  Court  it  was  directed  thai  the  sen- 
tence tor  two  months'  imprisonment 
should  be  immediately  executed  ;  held 
that  the  Court  had  the  power  to  make 
such  order,     lb. 

77.  The  time  at  which  a  sentence  in 
a  criminal  case  shall  be  carried  into 
execution,  forms  no  part  of  the  judg- 
ment of  the  Court  State  v.  Cocker- 
Urn,  2  Iredell  204. 

78.  Where  a  prisoner  is  convicted 
upon  a  capital  charge,  it  is  proper  to 
ask  if  he  has  anything  to  say  why 
judgment  of  death  should  not  be  pro- 
nounced on  him.  In  cases  of  minor 
felonies,  the  omission  of  this  ceremony 
is  not  a  sufficient  ground  for  reversing 
the  judgment,  provided  it  appears  that 
the  prisoner  and  his  counsel  were  both 
in  court  when  the  sentence  was  pro- 
nounced, and  urged  nothing  in  arrest 
of  judgment,  or  in  mitigation  of  de- 
fendant's guilt  Grades  v.  State,  2  Oa. 
Rep.  258. 

79.  Where  one  accused  is  convicted 
of  an  offence  which  was  committed  be- 
fore January  let,  1849,  the  punishment 


of  which  was  changed  by  the  act 
which  took  effect  on  that  day,  and 
where  it  is  doubtful  whether  the  change 
was  a  mitigation  or  not,  the  accused 
should  be  permitted  to  decide  for  him- 
self.    Berber  v.  State,  7  Texas  69. 

80.  In  the  State  of  Mississippi,  the 
passage  of  the  penitentiary  code  (which 
altered  the  punishment  for  mayhem  J, 
does  not  amount  to  a  statutory  pardon 
for  offences  committed  before  its  adop- 
tion ;  the  only  change  which  it  made 
in  the  law,  was  to  commute  or  change 
one  form  of  punishment  for  another, 
substituting  the  more  mild  for  the  se- 
verer punishment  inflicted  before  its 
passage.    Clarke  v.  State,  23  Miss.  261. 

81.  In  every  case  of  offences  com- 
mitted before  the  adoption  of  the  pen- 
itentiary code,  the  prisoner  has  the 
option  of  selecting  the  punishment  pre- 
scribed in  that  code,  in  lieu  of  that  to 
which  he  waa  liable  before  its  enact- 
ment.    lb\ 

82.  But  when  the  record  does  not 
show  that  the  prisoner  claimed  a  com- 
mutation of  his  punishment,  the  Court 
will  proceed  properly  in  sentencing  him 
to  punishment  according  to  the  law  in 
force  when  the  offence  was  committed 
by  him.     lb. 

88.  In  prosecutions  for  felonies,  the 
defendant  should  be  personally  present 
in  court  when  the  verdict  is  rendered 
and  the  sentence  pronounced  upon  him. 
Cole  v.  State,  5  Eng.  318. 

84.  Where  it  does  not  appear  from 
the  record  that  he  was  present  when 
the  verdict  was  delivered,  a  new  trial 
will  be  granted.     Ik. 

85.  But  if  present  when  the  verdict 
was  delivered,  and  absent  when  sen- 
tence of  corporal  punishment  was  pro- 
nounced, a  new  trial  will  not  neces- 
sarily be  granted ;  but  the  judgment 
will  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  the  court  be- 
low to  proceed  to  pronounce  sentence 
upon  the  prisoner  according  to  law,  Ac 
lb. 

86.  Verdict  that  the  defendant  be 
imprisoned  in  the  penitentiary  for  three 
years—judgment  that  the  defendant  be 
imprisoned  In  the  penitentiary  for  the 
term  of  three  years  from  and  after  the 
commencement  of  such  imprisonment ; 
held  that  the  judgment  was  responsive 
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to  and  followed  the  verdict  as  to  the 
term  of  imprisonment.  Cole  v.  State, 
5  Eng.  318. 

87.  The  defendant  was  duly  indicted 
in  three  several  indictments,  one  of 
which  was  under  the  Revised  Statutes, 
c.  127,  §  15,  and  the  others  under  sec- 
tion sixteen  of  the  same  chapter,  all 
relating  to  the  subject  of  having  in 
possession  counterfeit  coin,  with  the 
intent  to  pass  the  same  as  true;  or  the 
passing  of  the  same  as  true,  knowing 
the  same  to  be  false.  Having  been 
convicted  upon  all  these  indictments, 
a  joint  sentence  of  imprisonment  at 
hard  labor  for  seven  years,  and  one 
day  solitary  confinement,  was  awarded 
against  him  upon  all  the  indictments. 
This  sentence  he  seeks  to  reverse,  up- 
on the  ground  that  no  proper  case  ex- 
isted for  a  joint  sentence  upon  three 
several  indictments ;  that  such  judg- 
ment can  only  be  authorized  under  the 
provisions  of  Revised  Statutes,  c.  127, 
§  17,  where  it  is  provided,  that  "  if  any 
person,  who  has  been  convicted  of 
either  of  the  offences  mentioned  in  the 
preceding  section,  shall  be  again  con- 
victed of  either  of  the  same  offences, 
committed  after  the  former  convictions ; 
or  if  any  person  shall,  at  the  same  term 
of  the  court,  be  convicted  upon  three 
distinct  charges  of  the  said  offences, 
shall  be  deemed  a  common  utterer  of 
counterfeit  coin,  and  shall  be  punished 
by  imprisonment  not  more  than  twenty 
years."  The  case  specified  is  that  of 
three  distinct  offences  under  the  pre- 
ceding section.  The  offences,  for  which 
that  section  (section  sixteen)  prescribes 
the  punishment,  are,  1st,  the  having  in 
possession  any  number  of  pieces  less 
than  ten,  of  the  counterfeit  coin  men- 
tioned in  section  fifteen,  knowing  them 
to  be  counterfeit,  with  intent  to  utter 
or  pass  them  as  true  ;  and  2d,  the 
uttering,  passing  or  tendering  in 
payment,  as  true,  any  such  counter- 
feit coin,  knowing  the  same  to  be 
false  and  counterfeit.  Now,  only 
two  of  the  indictments  against' the 
plaintiff  in  error  charged  offences 
under  that  section  ;  the  other  indict- 
ment charged  him  with  the  more  ag- 
gravated offence  described  in  §  15, 
namely,  the  having  in  his  possession, 
at  the  same  time,  ten  or  more  pieces  of 


false  money  or  coin  counterfeited  in 
the  similitude,  Ac.,  knowing  the  same 
to  be  false  and  counterfeit,  and  with 
intent  to  utter  or  pass  the  same  as 
true ;  held  that  the  sentence  in  such 
case  was  one  that  could  be  legally 
awarded  only  by  virtue  of  some  statute 
provision ;  but  the  statute  contem- 
plates three  distinct  offences  under 
§  16.  It  was  not  competent  to  award  the 
joint  sentence,  treating  the  convic- 
tion under  §  15  as  one  of  the  three 
cases  authorizing  the  sentence  pre- 
cribed  in  §  17.  The  offence  under 
§  15  is  a  more  aggravated  offence,  and 
should  be  punished  by  a  separate 
sentence.  Murray  v.  Com.,  13  Met. 
514. 

88.  A  sentence  of  a  convict  to  ad- 
ditional punishment  on  an  informa- 
tion setting  forth  three  previous  con- 
victions and  sentences,  will,  be  held 
valid,  if  two  of  these  sentences  were 
valid,  although  one  of  them  was  er- 
roneous, and  has  been  reversed.  Neu>- 
ton  v.  Com.,  8  Met.  555. 

89.  Where  a  person  convicted  of  an 
offence  is  sentenced  to  imprisonment 
for  a  certain  term  of  time,  and  until  he 
shall  pay  the  costs,  the  payment  of  the 
costs  is£  part  of  the  punishment,  and 
until  such  payment  is  made,  the  con- 
tinued imprisonment,  after  the  expira- 
tion of  the  term,  is  of  the  same  charac- 
ter as  that  before.  Riley  v.  State,  16 
Conn.  47. 

90.  The  provision  of  the  Rev.  Stats., 
ch.  139,  applies  to  an  original  sentence 
only,  and  not  to  a  sentence  for  addi- 
tional punishment  on  information,  in 
consequence  of  a  former  conviction. 
Bump  v.  Com.,  8  Met.  533. 

91.  If,  after  conviction,  the  indict- 
ment be  stolen  from  the  files,  its  place 
may  be  supplied  by  a  copy,  like  lost 
instruments  or  pleadings.  Mount  v. 
State,  14  Ohio  295. 

92.  The  presence  of  the  original 
indictment  is  not  indispensable  to  the 
sentence  of  the  prisoner.    lb. 

93.  Where  judgment  has  been  render- 
ed in  a  criminal  case,  the  execution  of 
the  sentence  is  not  affected  by  a  repeal 
of  the  law,  or  the  enactment  of  a 
mitigated  punishment  for  the  offence. 
State  v.  Addington,  2  Bailey  516. 

94.  In  Alabama,  the  statute  of  1807, 
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41  to  punish  crimes  and  misdemeanors/1 
provides  that  one  convicted  of  a  certain 
offence  "  shall  be  amerced  in  such  sum 
as  shall  be  assessed  by  the  verdict  of  the 
jury,  and  imprisoned  a  term  not  exceed- 
ing one  year  f  it  was  held  that  this 
statute  was  not  intended  to  give  the 
jury  the  power  of  determining  the  im- 
prisonment. Hawkins  v.  State,  3  Stew. 
&  Port.  63. 

95.  Whatever  may  have  been  requir- 
ed as  to  making  the  declaration  that 
the  party  "  is  a  common  and  notorious 
thief/1  a  part  of  the  sentence  under  the 
former  law,  no  such  requirement  is 
found  in  the  Rev.  Stats,  c.  126.  Bice 
v.  Com.,    12  Met.  246. 

96.  Where  the  criminal  act  of  the 
defendant  was  at  Common  Law  a  mis- 
demeanor, punishable  by  fine  and  im- 
prisonment, at  the  discretion  of  the 
Court,  but  by  statute  it  had  been  sub- 
jected to  a  fine  of  five  hundred  dollars, 
and  there  was  in  the  indictment  both  a 
count  at  Common  Law,  and  one  under 
the  statute  ;  the  Court  held  that  the 
statute  had  enacted  a  mitigation  of  the 
Common  Law  punishment,  and  even  if 
the  indictment  had  been  at  Common 
Law  only,  that  the  provisions  of  the 
statute  could  not  be  exceeded  in  their 
discretion  ;  therefore,  after  fr  general 
verdict  of  guilty,  they  adjudged  ac- 
cording to  the  statute.  State  v.  Thomp- 
son, 2  Strobh.  12. 

97.  Where  an  indictment,  after 
charging  stealing,  on,  &c,  at  Lowell, 
in  said  county,  avers  that  said  S.,  the 
said  goods  so  stolen,  in  manner  and 
form  aforesaid,  feloniously  did  receive 
and  have,  and  then  and  there  did 
feloniously  aid  in  concealing ;  held 
that  whatever  may  be  said  of  this 
allegation  of  receiving,  the  fact  of  aid- 
ing in  the  concealment  is  charged 
with  a  venire  in  due  form,  and  either 
act  is  sufficient  to  constitute  the  offence 
and  warrant  the  judgment.  Stevens  v. 
Corn.,  6  Met.  241. 

98.  Whether,  if  there  be  several 
counts  and  one  bad,  and  a  general 
judgment  thereon,  it  can  be  reversed 
for  error  ;  if  the  verdict  was  general, 
and  the  judgment  were  in  terms  render- 
ed on  the  good  count,  the  judgment 
would  be  undoubtedly  good.  Josdyn  v. 
Com.,  6  Met.  236. 


99.  But  the  question  is  whether  it 
is  so.  When  the  judgment  is  general, 
the  rule  is,  that  if  there  be  a  good 
count,  and  one  which  alone  would  be 
sufficient  to  warrant  the  judgment,  if 
it  had  stood  alone  in  the  indictment, 
the  judgment  would  be  good.    lb. 


II.  Sentence,  when  Ebboneoub. 

100.  The  statute  of  1791,  §  3,  con- 
cerning the  murder  of  slaves,  is  not 
sufficiently  definite  and  clear  to  war- 
rant a  sentence  of  death  on  a  prisoner 
who  itf  convicted  under  it  State  v. 
Boon,  1  Taylor  246. 

101.  Where  the  indictment  is  suffi- 
cient, and  there  is  no  error  on  the  trial, 
but  the  sentence  is  bad,  the  Supreme 
Court  will  not  grant  a  new  trial,  but 
will  pass  sentence  on  the  prisoner  de 
novo.     Drew  v.  Com.,  1  Whart.  279. 

102.  Under  the  Mass.  Rev.  Sts.f  ch. 
143,  §  19,  the  Courts  are  not  authorised 
to  sentence  a  convict  to  imprisonment 
in  the  house  of  correction  for  a  longer 
time  than  that  for  which  he  might  by 
Rev.  Sts.  ch.  126,  §  17,  be  imprisoned 
in  the  county  jail  for  the  same  cause. 
Shepherd  v.  Commonwealth,  2  Met  419. 

103.  When  the  power  is  conferred 
on  the  Court  to  sentence  either  to  the 
State  prison  or  common  jail,  and  they 
do  not  sentence  to  the  State  prison, 
the  presumption  is  that,  in  their  judg- 
ment, the  actual  offence  was  such  as 
ought  not  to  be  punished  by  imprison- 
ment in  the  State  prison,  and  that  they 
intend  to  adopt  the  other  alternative. 

104.  Such  being  the  case,  if  they 
think  fit  to  substitute  the  house  of  cor- 
rection, instead  of  the  common  jail,  as 
the  place  of  punishment,  the  term  of 
time  cannot  exceed  what  it  would  be 
if  the  commitment  were  to  the  common 
jail.    lb. 

105.  Since  the  penitentiary  is  pro- 
vided by  law  for  the  imprisonment  of 
persons  convicted  in  the  County  of 
Kings,  who  shall  be  sentenced  to  im- 
prisonment for  a  term  not  less  than 
thirty  days,  it  is  held  to  be  illegal,  in 
that  county,  to  sentence  one  so  corn- 
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mitted  to  imprisonment  in  the  county 
jail.  People  v.  Cavanagh,  1  Parker's 
Crim.  R.  588. 

106.  Under  the  Rev.  Sts.  ch.  126, 
§  19,  where  a  prisoner  is  convicted  of 
three  distinct  larcenies  at  the  same 
term  of  the  Court,  there  must  be  a  con- 
solidated judgment  against  him  as  a 
common  and  notorious  thief :  if  sepa- 
rate judgments  are  awarded  on  the 
separate  convictions,  all  those  judg- 
ments will  be  erroneous.  Haggett  v. 
Commonwealth,  3  Met.  457. 

107.  Where  a  jury  have  convicted 
the  prisoner,  and  fixed  the  term  of  his 
imprisonment  in  the  penitentiary  for  a 
shorter  period  than  the  law  allows  ; 
held  that  it  will  bfe  error  in  the  Court 
to  enter  a  judgment  on  the  verdict  for 
the  shortest  period  of  imprisonment 
authorized  by  the  law  for  the  offence. 
Nemo  v.  Commonwealth,  2  Gratt.  558. 

108.  In  such  case,  the  proper  course 
would  have  been  to  have  sent  the  jury 
back  with  proper  instructions,  to  re- 
consider their  verdict ;  or  if  they  per- 
sisted, or  had  been  discharged,  to  have 
directed  a  venire  de  novo.     lb. 

109.  When  the  defendant  was  in- 
dicted for  stealing  less  than  $100  from 
a  shop,  the  theft  not  being  alleged  to 
have  been  in  the  day-time,  and  was 
sentenced  to  two  years  and  three  days 
imprisonment ;  held  that  he  could  be 
sentenced  for  the  simple  larceny  only. 
Hutchinson  v.  Commonwealth,  4  Met. 
359. 

1 10.  Upon  a  conviction  for  a  criminal 
offence,  it  is  irregular  to  annex  to  the 
sentence  any  condition  for  its  subse- 
quent remission.  A  judgment,  though 
pronounced  by  the  judge,  is  not  his 
sentence,  but  the  sentence  of  the  law  ; 
it  is  the  certain  and  final  conclusion  of 
the  law  following  upon  ascertained 
premises  ;  it  must  therefore  be  uncon- 
ditional. State  v.  Bennett,  4  Dev.  & 
Batt.  43. 

111.  When,  at  a  Court  of  Special 
Sessions,  S.  was  found  guilty  of  petit 
larceny,  and  was  sentenced  to  imprison- 
ment for  thirty  days,  and  a  fine  of  fif- 
teen dollars  imposed  upon  him,  and, 
also,  it  was  adjudged  that  unless  the 
fine  should  be  paid  he  should  be  im- 
prisoned for  the  term  of  four  months  ; 
held  that  the  sentence  was  good  for 


thirty  days,  but  void  for  the  four 
months  ;  that  a  special  session  under 
the  act  (Sess.  36,  ch.  104,  §  4,)  cannot 
imprison  more  than  thirty  days  for  non- 
payment of  a  fine.  Matter  of  Sweat- 
man,  1  Cow.  144. 

112.  Whether  a  Court  of  Special 
Sessions  may  sentence  to  a  term  of 
imprisonment  not  exceeding  six  months, 
and  then  to  thirty  days  imprisonment 
in  addition  for  non-payment  of  a  fine, — 
Query.     lb. 

113.  Their  power  to  sentence  to  im- 
prisonment for  not  paying  a  fine,  de- 
pends upon  the  statute,  (Sess.  36,  ch. 
81,  §  1,  1  R.  L.  348.)    lb. 

114.  Where  a  party  had  been  con- 
victed on  an  indictment  for  an  assault 
and  battery,  and  the  Attorney-General 
moved  for  judgment,  but  stated  no  cir- 
cumstances connected  with  the  offence, 
by  which  the  Court  could  judge  of  the 
degree  of  punishment  which  ought  to 
be  inflicted,  a  mere  nominal  fine  was 
imposed.  People  v.  Cochran,  2  Johnson 
73. 

115.  Where  a  criminal  trial  takes 
place  at  the  Circuit,  judgment  is  ren- 
dered by  the  bench  ;  and  if  there  be  a 
conviction,  eemble  that  the  circum- 
stance in  evidence  must  be  laid  before 
them  by  a  case,  or  in  some  other  way, 
in  order  to  enable  them  to  fix  the 
measure  of  punishment  People  v. 
Vermilyea,  7  Cow.  108. 

116.  The  Supreme  Court  of  the  State 
of  New  York  will  not  render  judgment 
against  a  party  in  a  case  of  penury, 
though  convicted  on  the  civil  siae  at 
the  Circuit,  unless  he  be  present  at 
Court  when  judgment  is  to  be  rendered. 
Sentence  of  the  slightest  corporal 
punishment  cannot  be  given  in  the  de- 
fendant's absence.  See  Note  A.,  at  the 
end  of  this  case.  People  v.  Winchell, 
7  Cow.  524. 

117.  Corporal  punishment  defined  to 
be  imprisonment.  Semble,  sentence  in 
absentia,  can  be  given  only  of  a  fine. 
lb. 

118.  Where  a  penal  statute  is  repeal- 
ed, without  a  saving  clause  of  prose- 
cutions already  commenced,  one  con- 
victed of  an  offence  created  by  such 
statute  cannot  be  sentenced.  The 
Commonwealth  v.  Kimball,  21  Pick. 
373. 
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119.  Where  a  sentence  of  imprison- 
ment in  the  penitentiary  imposed  upon 
persons  convicted  of  a  riot,  is  reversed 
by  the  Supreme  Court  on  the  ground 
that  such  imprisonment  was  illegal,  as 
it  should  have  been  in  the  county  jail, 
but  the  illegal  imprisonment  in  the 
penitentiary  is  deemed,  from  the  time 
of  the  sentence  to  the  period  of  re- 
versal, a  sufficient  punishment  for  the 
offence,  they  did  not  sentence  the  pris- 
oner's de  novo,  nor  remit  the  record 
to  the  Court  below  for  that  purpose, 
but  discharged  them.  Cldlams  v.  Com- 
monwealth, 8  Barr  354. 

120.  To  sentence  a  defendant  con- 
victed on  an  indictment  found  "  a 
bill,"  omitting  the  word  "  true,"  will 
not  be  erroneous.  Spark*  v.  Common- 
vealth,  9  Barr  354. 

121.  In  a  criminal  case,  sentence 
cannot  be  pronounced  upon  facts 
agreed  by  the  parties.  The  Slate  v. 
Cross,  34  Maine  (4  Red.)  595. 

122.  A  charter  which  gives  authority 
to  the  corporation  of  a  city,  or  a  town, 
to  pass  ordinances  giving  power  to  the 
mayor  and  aldermen  to  imprison  on 
summary  conviction,  is  unconstitu- 
tional and  void.  Barter  v.  Corn.,  3 
Pennsyl.  260.  See,  also,  Pittsburgh  v. 
Young,  3  Watts  363. 

123.  Before  the  statute  of  April  4th, 
1807,  a  prisoner  who  had  been  convict- 
ed out  of  the  county  of  Philadelphia 
of  an  offence,  except  felony  or  larceny, 
could  not  be  sentenced  to  imprison- 
ment in  the  jail  of  that  county.  Barlow 
v.  Com.,  3  Binn  1. 

124.  Where  a  statute  provides  how  a 
penalty  shall  be  appropriated,  a  judg- 
ment that  appropriates  it  in  a  different 
manner  is  erroneous.  Werfdi  v.  Com., 
5  Binn  651. 

125.  Under  the  act  of  March  18, 
1816,  in  Pennsylvania,  where  one  is 
convicted  of  fraudulent  insolvency,  he 
cannot  be  sentenced  to  hard  labor, 
Guldin  v.  Commonwealth,  6  S.  &  R. 
554. 

126.  Where  there  is  a  joint  indict- 
ment against  several  persons,  and  they 
are  convicted,  they  should  be  sentenced 
severally,  and  the  imposition  of  a  joint 
fine  will  be  error.  State  v.  C^ay  10 
Mo.  440. 

121.  In  Pennsylvania,  the  Supreme 


Court  has  power  to  modify  and  correct 
an  illegal  sentence  of  An  inferior  court, 
by  reason  of  the  statute  of  1836;  and  it 
would  seem  that  it  has  that  power,  in- 
dependently of  the  statute.  Darnels y. 
Commonwealth,  7  Barr  371. 

128.  Where  a  statute  provides  that 
an  offence  may  be  punished  by  impris- 
onment in  the  penitentiary  or  county 
jail,  a  sentence  to  imprisonment  in  the 
county  jail  at "  hard  labor"  will  be  void 
and  illegal,  and  the  fact  that  "  hard 
labor7'  made,  a  part  of  a  sentence  to 
the  penitentiary,  under  the  statute  does 
not  authorize  such  sentence,    lb. 

129.  If  a  prisoner  be  found  guilty  on  t 
charge  of  larceny,  and  the  Court  below 
pronounced  a  wrong  sentence,  the  Ap- 
pellate Court  will  reverse  the  sentence 
and  pronounce  judgment  in  conformity 
with  the  statute.  OUcer  v.  State,  6 
Howard  14. 

130.  Thje  act  of  1836,  which  directs 
that  in  capital  cases  whenever  points 
are  reversed,  as  novel  and  difficult  far 
the  decision  of  the  Supreme  Court,  the 
execution  of  the  judgment  shall  be  sus- 
pended to  a  time  not  less  than  twenty- 
five  nor  more  than  forty  days  after  the 
commencement  of  the  next  succeeding 
term  of  the  Supreme  Court,  confers  t 
right  on  the  criminal,  who  is  sentenced 
under  such  circumstances,  to  the  deity 
given  by  the  statute,  and  a  sentence 
fixing  an  earlier  day  for  his  execution 
is  erroneous.    John  v.  State,  2  Ala.  290. 

131.  Under  the  Rev.  Sts.  c.  139,  §  8, 
a  sentence  to  imprisonment  in  the  State 
prison,  must  be  partly  to  solitary  im- 
prisonment, and  partly  to  confinement 
at  hard  labor;  and  a  sentence  which 
directs  no  solitary  imprisonment  w31 
be  held  erroneous,  and  may  be  reversed 
on  error  at  the  suit  of  the  convict 
Stevens  v.  Com.  4  Mete.  360. 

132.  An  indictment  contains  two 
counts,  one  for  a  mayhem,  under  the 
statute,  and  charges  the  defendant 
with  aiding  and  abetting  the  mayhem, 
the  other  for  an  assault  and  battery; 
defendant  acquitted  upon  the  first 
count  and  convicted  upon  the  second, 
judgment  cannot  be  rendered  against 
defendant  upon  this  conviction.  SUU 
v.  Bridges,  1  Murph.  134. 

183.  The  true  construction  of  ibe 
New  York  statute,  (sees.  42,  ch.  246> 
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§  4N  which  provides  that  every  person 
who  shall  be  a  second  time  convicted 
of  petit  larceny,  shall  be  adjudged  to 
imprisonment  in  the  State  prison,  is 
that  the  second  offence  must  be  com- 
mitted after  a  conviction  for  the  first 
in  order  to  justify  the  increased  penalty. 
People  v.  BuOef,  3  Cowen  347. 

134.  It  will  not  be  sufficient  that 
there  be  two  successive  petit  larcenies 
by  the  same  person,  which  are  several- 
ly and  successively  prosecuted  to  con- 
viction, though  the  second  indictment 
allege  the  first  conviction  as  a  part  of 
the  crime,    lb. 

135.  Where  the  clerk  of  the  Court 
has  placed  on  the  margin  opposite  the 
several  counts,  the  numbers  one,  two, 
and  so  on,  and,  by  mistake  or  other- 
wise, has  commenced  the  numbering 
on  the  second  count,  and  the  same 
error  has  been  continued  through  the 
whole  of  the  counts,  and  the  jury  have 
returned  a  verdict  of  guilty  on  the 
seventh  and  eighth  counts,  as  marked, 
it  is  error  for  the  Court  to  sentence  the 
defendant  on  the  seventh  and  eighth 
counts  of  the  indictment,  being  the 
sixth  and  seventh  counts  as  marked. 
Woodford  v.  State,  1  Ohio  421. 

136.  Where  the  Court  have  passed 
separate  sentences  on. the  defendant, 
on  two  counts  of  an  indictment,  on  one 
of  which  counts  he  has  been  found 
guilty,  and  on  the  other  of  which  he 
has  been  acquitted,  and  have  made  the 
sentence  on  which  he  was  convicted; 
the  whole  judgment  must  be  reversed. 
lb. 

137.  Where  an  offence  forms  but  one 
transaction,  and  the  indictment  con- 
taining several  counts  on  which  the 
jury  have  returned  a  verdict  of  guilty, 
it  is  error  in  the  Court  to  sentence  on 
each  count  separately,    lb. 

138.  Where  a  statute  directs  that  a 
prisoner  on  conviction  shall  be  fined 
and  imprisoned,  and  the  Circuit  Court 
on  conviction  fined  the  defendant,  but 
failed  to  direct  the  imprisonment;  held 
that  the  Supreme  Court  would,  under 
the  provisions  of  the  act  of  1809,  ch. 
49,  order  the  imprisonment.  Sword  v. 
State,  5  Humph.  102 

139.  Where  the  defendant  was  sen- 
tenced by  the  Court  before  which  he  was 
tried  to  confinement  in  the  penitentiary 
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for  a  less  time  than  is  authorized  by  the 
law  for  the  offence  of  which  he  was 
convicted;  held  that  the  Circuit  may, 
upon  the  proper  proceedings  had  be- 
fore that  Court  correct  the  error,  and 
sentence  the  prisoner  for  the  shortest 
period  fixed  by  the  statute  for  the  of- 
fence of  which  he  was  convicted.  Zo- 
gan's  case,  5  Gratt.  692. 

140.  The  prosecuting  attorney  has 
no  authority  to  enter  any  remission 
where  the  jury  fix,  the  punishment. 
State  v.  Brewer,  7  Blackf.  45. 

141.  Where  the  verdict  of  the  jury 
finding  the  prisoner  guilty  of  man- 
slaughter, is  not  objected  to  but  the 
sentence  of  the  Court  is  defective,  the 
judgment  will  be  reversed  without 
disturbing  the  verdict,  and  the  cause 
remanded,  with  directions  to  pronounce 
a  correct  judgment.  KeUey  v.  State,  3  * 
Smedes  &  Marsh.  518. 

142.  A  sentence  or  judgment  of  the 
Court  is  defective  if  it  does  not  set 
forth  the  time  from  whence  the  com- 
mencement of  the  imprisonment  shall 
date.    lb. 

143.  When  an  information  for  retail- 
ing merchandise  without  a  license, 
concludes  by  claiming  a  penalty  im- 
posed by  the  statute;  held  that  at  the 
trial,  if  the  jury  find  the  defendant 
guilty,  they  should  assess  the  fine. 
Commonwealth  v.  Scott,  Gratt.  699. 


III.  Sentence   to   Additional  Punish- 
ment— Sentence  in  case  of  Insanity. 

144.  The  Legislature  has  the  power 
to  authorize  a  court  in  one  county  to 
sentence  to  an  additional  punishment 
a  convict  in  the  State  prison,  who  has 
been  more  than  once  convicted  in  other 
counties  of  crimes  committed  in  those 
other  counties.  Commonwealth  v.  Phil- 
lips, 11  Pick.  28. 

145.  In  Massachusetts,  the  5th  and 
6th  sections  of  statute  of  1817*  ch.  176, 
which  prescribes  additional  punishment 
against  convicts  in  the  State  prison; 
who  have  been  more  than  once  convict- 
ed, are  not  repealed  by  statute  of  1827, 
oh.  118,  except  so  far  as  they  are 
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altered  by  the  19th  and  20th  sections 
of  the  latter  statute.    lb. 

146.  Where  the  statute  of  1817  has 
prescribed  that  such  additional  punish- 
ment should  be  awarded  by  the  Su- 
preme Judicial  Court,  and  tne  statute 
of  1827,  that  it  should  be  awarded  by 
the  Municipal  Court  of  the  city  of  Bos- 
ton; held  that  the  Municipal  Court 
could  lawfully  pass  the  additional  sen- 
tence ;  the  last  offence  and  conviction 
took  place  between  the  enactment  of 
the  two  statutes.    lb. 

147.  Where  an  indictment  for  a  third 
offence  recites  two  former  convictions, 
and  they  are  found  by  the  verdict ;  it 
was  held  that  the  additional  punish- 
ment ought  to  be  embraced  in  the  sen- 
tence then  awarded  upon  the  indict- 
ment, so  that  no  information  will  after- 
wards lie,  to  award  any  further  punish- 
ment,    lb. 

148.  Where  there  are  two  convic- 
tions at  one  and  the  same  term  of  the 
same  court  for  two  distinct  crimes, 
each  of  which  is  punishable  by  confine- 
ment to  hard  labor  for  a  term  of  years, 
they  will  be  deemed  two  convictions, 
within  the  meaning  of  the  statutes  be- 
fore mentioned,  for  which  additional 
punishment  may  be  awarded,    lb. 

149.  Under  the  19th  and  20th  sec- 
tions of  the  Mass.  statute  of  1827,  ch. 
118,  which  provide :  that  whenever 
any  person  who  shall  be  convicted  of 
any  crime,  the  punishment  whereof 
shall  be  confinement  to  hard  labor  "  for 
any  term  of  years,"  shall  have  been 
before  sentenced  to  a  like  punishment, 
he  shall  be  sentenced  to  punishment  in 
addition  to  that  by  law  prescribed  for 
the  offence  of  which  he  shall  be  con- 
victed ;  it  was  held  that  the  words 
term  of  years  refer  to  the  case  of  a 
party  who  has  been  sentenced  to  con- 
finement to  hard  labor  for  life.  Com- 
monwealth v.  Eva*s,  16  Pick.  448. 

150.  At  the  time  when  a  convict  in 
the  State  prison  was  liable  to  addi- 
tional punishment,  under  the  Mass. 
statute  of  1827,  ch.  118,  in  consequence 
of  having  been  twice  convicted  and 
sentenced  to  confinement,  the  statute 
of  1832,  ch.  73,  was  passed,  by  which 
a  convict  was  liable  to  additional  pun- 
ishment only  when  he  had  been  twice 
discharged   from  imprisonment  4    but 


before  the  prisoner  was  released  from 
imprisonment  upon  his  second  sen- 
tence, this  statute  was  repealed ;  held 
(the  statute  of  1827  not  being  repealed) 
that  the  statute  of  1832  only  suspend- 
ed, while  it  continued  in  force,  but  did 
not  discharge,  the  prisoner's  liability 
to  additional  punishment  Comma* 
wealth  v.  GetcheU,  16  Pick.  452. 

151.  Under  the  Mass.  statutes  of 
1817,  ch.  176,  §§  5  and  6,  and  1827,  ch. 
118,  §§  19  and  20,  providing  that 
whenever  any  person  who  shall  be  con- 
victed of  any  crime,  the  punishment 
whereof  shall  be  confinement  to  hard 
labor  for  any  term  of  years,  shall  have 
been  before  sentenced  to  a  like  punish- 
ment, he  shall  be  sentenced  to  punish- 
ment in  addition  to  that  by  law  pre- 
scribed for  the  offence  of  which  he  shall 
be  convicted  ;  held  that  the  expression 
term  of  years  means  a  period  of  time 
not  less  than  two  years.  Ex  fart* 
Seymour,  14  Pick.  40. 

152.  In  order  to  award  additional 
punishment,  under  statute  of  1817,  eh. 
176,  §§  5  and  6,  (since  repealed,)  it  was 
sufficient  that  the  crime  for  which  he 
was  about  to  be  sentenced  was  one 
punishable  by  confinement  to  hard  la- 
bor for  a  term  of  years ;  but  in  case  of 
a  former  conviction,  it  must  have  been 
one  where  he  was  actually  sentenced 
for  a  term  of  years,  that  is,  a  period 
not  less  than  two  years.  Ex  parte 
Dick,  14  Pick.  86. 

153.  The  primary  intention  of  the 
statute  of  1817  was  to  award  the  addi- 
tional punishment  as  a  punishment  for 
the  second  or  third  offence  respective- 
ly, considering  such  second  or  third 
offence  as  a  more  aggravated  crime, 
and  deserving  of  severer  punishment 
on  account  of  the  character  of  the  ac- 
cused as  a  convicted  offender,  that  such 
punishment  is  to  be  awarded  as  the 
punishment  of  that  single  offenoe  by 
the  Court  before  whom  such  conviction 
is  had ;  and  it  is  only  when  it  is  not 
known  and  cannot  be  brought  to  the 
judicial  notice  of  that  Court,  that  a  sub- 
sequent and  distinct  process  by  infor- 
mation is  to  be  had.    lb. 

154.  The  Court  before  which  such 
proceeding  by  information  is  had,  will, 
therefore,  adopt  precisely  the  same 
rule,  and  pronounoe  the  same  judgment 
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which  the  Court  would  have  done  be- 
fore whom  the  third  conviction  was 
had,  in  case  the  two  prior  convictions 
had  been  stated  in  the  indictment,  and 
found  by  the  verdict  so  as  to  stand  as 
part  of  the  record  upon  which  that 
Court  was  called  on  to  pronounce  its 
judgment.    i$. 

155.  Before  sentence,  the  criminal 
nature  and  character  of  the  offence  is 
to  be  judged  by  the  degree  of  punish- 
ment which  the  law  denounces  against 
it ;  but  after  sentence,  the  criminalty  of 
the  party  will  be%  estimated  by  the  de- 
gree of  punishment  actually  inflicted. 
lb, 

156.  To  bring  a  case  within  the  stat- 
ute of  1817,  it  is  sufficient  that  the 
crime  upon  which  the  party  is  to  be 
sentenced  is  one  punishable  by  con- 
finement for  a  term  of  years,  but  that 
in  regard  to  the  former  convictions 
they  must  be  those  upon  which  the 
party  was  actually  sentenced  for  a 
term  of  years,    lb. 

157.  After  the  enactment  of  the 
Mass.  statute  of  1832,  ch.  73,  where 
an  information  was  filed  in  the  Munici- 
pal Court,  praying  that  additional  pun- 
ishment might  be  awarded  against  a 
convict  in  the  State  prison,  and  setting 
forth,  first,  a  sentence  to  hard  labor 
for  a  term  of  years,  and  his  discharge 
in  1824 ;  secondly,  a  sentence  to  soli- 
tary imprisonment  for  three  days,  and 
to  hard  labor  for  one  year,  and  his  dis- 
charge in  1828,  and,  thirdly,  a  sentence 
to  hard  labor  for  a  term  of  years,  upon 
which  he  was  still  detained,  and. there- 
upon he  was  sentenced  to  additional 
punishment  by  solitary  imprisonment 
for  one  day  and  confinement  to  hard 

^pbor  for  seven  years  ;  held  that  this 
additional  sentence  was  not  sustained 
by  the  statute  of  1827,  ch.  118,  §§  19 
and  20,  as  a  sentence  upon  a  third  con- 
viction, but  that  it  could  be  sustained 
under  such  statute  as  a  sentence  upon 
a  second  conviction.  Ex  parte  Stevens, 
14  Pick.  94. 

158.  A  conviction  and  sentence,  by 
which  one  is  sentenced  as  a  common 
and  notorious  thief,  under  the  Mass. 
statute  of  1804,  ch.  143,  is  being  sen- 
tenced to  punishment  by  confinement 
to  hard  labor  for  a  term  of  years,  with- 


in the  meaning  of  the  statute  of  1827, 
ch.  118,  §§  19  and  20.    lb. 

159.  The  Mass.  act  of  1832  alters 
the  provisions  of  the  former  law  in 
two  respects  :  first,  by  the  words  more 
than  one  year  instead  of  a  term  of 
years,  and  secondly,  by  referring  to  con- 
finement generally  instead  of  confine- 
ment to  hard  labor.  Where,  therefore, 
the  solitary  imprisonment  and  the  con- 
finement to  hard  labor  together,  both  of 
which  come  under  the  general  denomi- 
nation of  confinement,  amount  to  more 
than  one  year,  the  case  is  within  this 
statute,  though  it  would  not  be  within 
the  statute  prescribing  confinement  to 
hard  labor  for  a  term  of  years,    lb. 

160.  Where  the  Mass.  statute  of 
1804,  ch.  134,  §  7,  provides  that  a  per- 
son convicted  of  robbery  "shall  be 
punished  by  solitary  imprisonment  for 
such  term  not  exceeding  two  years," 
<fec,  is  not  void  for  uncertainty ;  a 
term  not  exceeding  two  years  is  in- 
tended, under  the  Mass.  statutes  of 
1832,  ch.  73,  and  1833,  ch.  85,  which 
imposes  additional  punishment  on  con- 
victs who  had  been  discharged  from 
former  sentences  "in  due  course  of 
law ;"  it  was  sufficient  to  aver,  in  an 
information  for  such  punishment,  that 
the  convict  had  been  discharged  from 
a  former  sentence  "  in  consequence  of 
pardon.1'  Evans  v.  Commonwealth,  3 
Met  453. 

161.  Where  the  person  was  convict- 
ed in  May,  1832,  of  a  larceny  in  a  dwell- 
ing-house, committed  in  March,  1832, 
and  was  sentenced  to  the  State  prison, 
and  an  information  for  additional  pun- 
ishment was  filed  against  him,  and 
found  true,  in  1836  ;  which  information 
charged  that  he  had  been  twice  before 
convicted  and  sentenced  to  the  State 
prison,  and  had  been  discharged 
therefrom  ;  held  that  a  sentenoe  to  the 
additional  punishment  of  one  day's  soli- 
tary imprisonment  and  seven  years' 
hard  labor  in  the  State  prison,  was 
good  under  the  law  then  in  force.  Phil- 
lips v.  Commonwealth,  3  Met.  588. 

162.  Where  a  convict  is  sentenced  as 
a  common  and  notorious  thief,  and  is  af- 
terwards convicted  of  an  offence  which 
is  not  punishable  by  confinement  for  a 
term  of  years  ;   held  that  he  is  not 
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liable  to  an  additional  punishment  of 
confinement  for  life.  Stephen?  case,  14 
Pick.  95. 

163.  Where  an  information  prays  for 
an  award  of  additional  punishment,  it 
must  be  filed  before  the  term  of  the 
convict's  sentence  has  expired  ;  and 
the  day  on  which  he  was  committed  to 
prison,  is  to  be  considered  as  part  of 
such  term.  Commonwealth  v.  Keniston, 
5  Pick.  420. 

164.  The  information  being  a  dis- 
tinct proceeding  collateral  to  the  judg- 
ment on  which  it  is  founded,  the  valid- 
ity and  regularity  of  such  judgments 
cannot  in  this  manner  be  drawn  in 
question,  and  that  they  must  be  deemed 
valid  until  set  aside  in  regular  course. 
Hopkins  v.  Commonwealth,  3  Met.  460. 

165.  Where  the  offence  was  breaking 
and  entering,  in  the  night-time,  "a 
house,  not  occupied  as  a  dwelling- 
house,"  and  stealing  therein  goods 
of  less  than  $100  value  ;  held  that  it 
was  a  simple  larceny  only,  and  not 
punishable  by  solitary  imprisonment 
and  confinement  to  hard  labor  in  the 
State  prison  for  the  term  of  two  years, 
either  by  Sts.  1804,  c.  143,  orSts.  1805, 
c.  101.  Wilde  v.  Commonwealth,  2  Met. 
408. 

166.  Where  a  prisoner  was  convict- 
ed, in  1833,  under  Sts.  1815,  c.  136,  of 
cheating  by  false  pretences  ;  held  that 
he  might  legally  be  sentenced  to  pay  a 
fine  and  costs  within  a  limited  time, 
and  in  default  thereof,  to  suffer  im- 
prisonment, &c,  according  to  the  pro- 
visions of  Sts.  1788,  c.  53.    lb. 

161.  Where  a  prisoner  is  sentenced 
to  imprisonment,  if  a  fine  is  not  paid 
within  a  limited  time,  the  sentence  is 
not  for  non-payment  of  the  fine,  but  for 
the  offence  for  which  the  party  is  con- 
victed ;  and  if  the  fine  and  costs  are 
not  paid  within  the  time  limited,  the 
sentence  to  pay  them  becomes  null,  and 
the  sentence  to  imprisonment  alone  re- 
mains in  force.  lb. 

168.  A  judgment  awarded  on  an  in- 
formation, it  being  rather  a  revival  and 
continuance  of  the  proceedings  on  the 
last  previous  conviction,  and  an  addi- 
tional judgment  and  sentence,  than  an 
original,  distinct,  substantial  proceed- 
ing,   lb. 


1 69.  Where  an  information  for  addition- 
al punishment  is  filed,  it  is  not  necessary 
to  set  forth  the  full  and  entire  record 
of  such  previous  conviction  in  extenso  ; 
it  is  sufficient  to  set  it  forth  with  such 
particularity  as  to  identify  it,  and  indi- 
cate the  nature  and  character  of  the 
offence  charged,  and  to  set  forth  the 
sentence  or  judgment  with  so  much  ex- 
actness as  to  show  that  it  was  such  a 
conviction  as  brings  the  convict  within 
the  law  providing  for  the  additional 
punishment  sought  for  by  the  informa- 
tion,    lb. 

110.  The  Statute  of  1815  c.  136,  on 
which  an 'indictment  for  cheating  by 
false  pretences  was  founded,  although 
it  provided  for  hard  labor  for  a  term 
not  exceeding  seven  years,  did  not 
authorize  solitary  imprisonment,  and 
that  it  was  not  aided  by  St.  1812 
c.  134,  which  was  limited  to  cases  then 
punishable  by  whipping,  imprisonment 
in  the  county  jail,  or  other  like  punish- 
ments,   lb. 

171.  The  mode  of  proving  insanity, 
is  by  showing  a  series  of  actions  or 
declarations  which  evince  an  aberra- 
tion of  mind  ;  and  it  is  not,  in  general, 
proper  to  take  the  opinion  of  witnesses 
derived  from  knowing  or  hearing  the 
facts  deposed  to.  Whether  there  may 
not  be  exceptions  to  the  general  rule, 
arising  out  of  some  peculiar  relation  or 
connexion  of  the  witnesses  (whose 
opinion  is  offered)  to  the  supposed  lu- 
natic—rQuere.  State  v.  Brinyea,  5  Ala. 
241. 

112..  If  a  person,  after  verdict  and 
before  sentence,  becomes  insane,  it  is 
good  cause  for  staying  the  sentence  ; 
but  where  the  question  of  insanity  has 
been  passed  on  by  the  jury,  a  motion  to| 
the  Court  to  stay  the  sentence  cannot 
be  entertained,    lb. 

1 73.Where  the  prisoner's  guilt  is  clear- 
ly made  out,  if  he  relies  on  insanity  as  a 
defence,  he  must  make  it  out  to  the 
satisfaction  of  the  jury  beyond  a  rea- 
sonable doubt,  which  is  the  rule  laid 
down  in  the  State  v.  Matter,  (2  Ala. 
43.)     lb. 

174.  If  a  charge  is  considered  objec- 
tionable, on  account  of  supposed  ob- 
scurity or  tendency  to  mislead  the  jury, 
those  against  whom  it  is  to  operate 
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must  ask  an  explanation  of  the  Court, 
otherwise  this  Court  will  not  reverse 
for  that  cause,  if  the  charge  is  substan- 
tially correct.    lb. 


IV.  Effect  of  Sentence  on  the  Civil 
Rights  of  the  Convict — Delating 
Sentence. 

115.  The  qualifications  which  follow 
upon  a  sentence  by  which  all  the  civil 
rights  of  the  person  sentenced  are  sus- 
pended, commences,  as  does  the  run- 
ning of  the  time  of  imprisonment,  from 
the  time  of  passing  sentence.  Miller  v. 
Finkk,  1  Parker's  Crim.  R.  374. 

176.  The  effect  of  vacating  a  sen- 
tence and  pronouncing  a  new  sentence 
during  the  same  term,  is  the  same  with 
respect  to  the  civil  rights  of  the  de- 
fendant, as  if  the  first  judgment  had 
been  reversed  on  error,  and  the  defend- 
ant had  been  again  convicted  on  a 
second  trial,     lb. 

177.  Where  a  prisoner  was  sentenced 
so  that  his  term  of  imprisonment  in 
the  State  prison  would  expire  in  De- 
cember, and  subsequently,  at  the  same 
term,  the  sentence  was  vacated  and  a 
new  sentence  was  pronounced  for  a 
shorter  period,  but  so  that  it  would  ex- 
pire in  October,  and  the  prisoner,  sub- 
sequent to  the  first  sentence  and  be- 
fore the  second  sentence,  executed  an 
assignment  of  his  book-accounts  to 
another  person,  it  was  held  that  such 
assignment  was  valid,    lb. 

178.  The  Court  of  Oyer  and  Ter- 
miner, where  a  criminal  case  has  been 
tried  and  a  verdict  of  guilty  is  given, 
ought  not  to  delay  the  sentence  in  or- 
der to  have  the  decision  reviewed  by 
certiorari,  except  in  cases  of  great 
doubt  and  difficulty ;  in  other  cases, 
the  accused  should  be  left  to  his  writ 
of  error.  Chit  v.  the  People,  1  Parker's 
Crim.  R.  611. 

179.  Even  in  cases  of  capital  crimes, 
it  can  seldom  be  necessary  to  delay  the 
sentence,  since  the  governor  is  author- 
ized in  these  cases  to  take  the  opinion 
of  the  Attorney-General,  and  of  all  the 
high  judicial  officers  of  the  State,  be- 
fore he  permits  the  execution  of  the 


sentence,  and  to  suspend  the  execution 
of  the  sentence  that  the  case  may  be 
brought  before  the  Supreme  Court,  and 
decided  on  a  writ  of  error,  if  he,  or  any 
of  these  officers,  entertain  any  doubt  as 
to  the  legality  of  the  conviction,    lb. 
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L  Statutes  respecting  Slaves — Im- 
portation op,  Ac. 

1.  In  South  Carolina,  an  orderly  as- 
semblage of  slaves,  although  on  a  Sun- 
day night,  at  a  quilting  on  the  premises 
of  a  slave-holder,  with  tickets  from 
their  masters,  and  by  permission  of  the 
owner  of  the  premises,  who  was  also 
occasionally  present,  is  not  such  an 
assemblage,  under  the  act  of  1740,  as 
the  patrol  are  authorized  to  disperse, 
or  as  will  authorize  them  to  whip  the 
slaves  of  which  it  is  composed.  Slate 
v.  Boozer,  5  Strobh.  21. 

2.  In  North  Carolina,  after  a  free  per- 
son of  color  has  been  convicted  on  an 
indictment,  under  the  act  of  Assembly, 
for  marrying  a  slave  before  the  passage 
of  the  act  of  1845,  it  is  too  late  for  him 
to  apply  to  the  Court  to  discharge  him 
on  the  ground  that  the  master  of  the 
slave  had  given  his  consent  to  the 
marriage.  The  defence  should  have 
been  made  on  the  trial.  State  v.  Roland, 
6  Iredell  241. 

3.  In  Alabama,  the  statute  forbidding 
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the  employment  of  slaves  and  free  per* 
Bonn  of  color  in  sampling  cotton,  ap- 
plies to  those  cases  only  where  the 
person  employing  the  slave  or  free 
person  of  color  is  not  the  owner  of  the 
cotton.  Wragg  v.  State,  14  Ala. 
492. 

4.  The  employment  of  a  slave  or  free 
person  of  color  to  perform  the  manual 
labor  of  drawing  the  samples  from  the 
bale  and  carrying  it  to  an  office  under 
the  superintendence  and  control  of  a 
white  man,  is  not  a  violation  of  the 
act.    lb. 

5.  In  North  Carolina,  the  act  of  1194, 
ch.  406,  relative  to  slaves  hiring  their 
own  time,  has  two  objects  in  view,  1st, 
to  find  the  owner,  and  2d,  to  abate  the 
nuisance,  if  it  be  yet  continuing,  or,  if 
it  be  at  an  end,  to  pursue  the  slave, 
and  have  him  hired  out.  State  v.  Wood- 
man,  3  Hawks  384. 

6.  The  necessity  of  proceeding  by 
presentment,  under  the  act  of  1794,  is 
repealed  by  the  act  of  1197,  ch.  474,  § 
3.     lb. 

7.  In  Alabama,  the  2d  section  of  the 
act  of  1846,  requiring  slave-dealers  to 
take  out  a  license,  is  repealed  by  the 
87th  section  of  the  act  of  1848,  to  pro- 
vide for  the  assessment  and  collection 
of  taxes ;  and  as  the  last  act  contained 
no  provision  for  the  punishment  of  of- 
fenders under  the  former  law,  no  fine 
can  be  imposed  on  those  violating  its 
provisions  after  its  repeal.  Jordan  v. 
State,  15  Ala.  746. 

8.  The  relation  of  master  and  slave 
existed  by  law  when  the  present  consti- 
tution of  the  State  of  New  Jersey  was 
adopted.  State  v.  Pott ;  State  v.  Van 
Beuren,  1  Spencer  868. 

9.  That  constitution  has  not  destroy- 
ed that  relation,  abolished  slavery,  or 
affected  the  laws  in  relation  to  that 
subject,  existing  at  Hie  time  of  its 
adoption.    lb. 

10.  In  South  Carolina,  no  person, 
under  the  Negro  act,  shall  be  permitted 
to  exculpate  himself*  by  his  own  oath, 
for  killing  a  negro,  but  the  master, 
overseer,  or  some  person  having  the 
immediate  charge  of  such  negro.  State 
v.  Welch,  1  Bay's  R.  172. 

11.  Slavery  existed  in  New  Jersey 
prior  to  the  adoption  of  the  constitution 
of  1844,  and  was  not  abolished  by  that 


no 


constitution.     State  v.  Poet,  1  Zabris. 
699. 

12.  In  South  Carolina,  the  88th  sec. 
of  the  act  of  1740,  for  the  government 
of  slaves,  which  imposes  a  penalty  on 
an  owner  for  refusing  or  neglecting  to 
provide  for  his  slaves  sufficient  food 
and  clothing,  to  be  recovered  before  a 
magistrate,  is  not  constitutional.  State 
v.  Bowen,  3  Strobh.  573. 

13.  That  section  is  not  repealed  by 
the  act  of  1839,  regulating  the  office 
and  duties  of  magistrates,     lb. 

14.  The  act  does  not  provide  what 
kind  and  quantity  of  food  or  clothing 
shall  be  sufficient,  but  leaves  that  to 
be  determined  by  custom.    lb. 

15.  No  appeal  lies  from  the  decision 
of  the  magistrate,  in  a  prosecution 
under  that  section.    lb. 

16.  Exclusive  power  ever  the  im- 
portation of  slaves  is  vested  in  Con- 
gress after  the  1st  day  of  January 
1808,  by  the  9th  section  of  the  first  art 
of  the  Constitution  of  the  United  States. 
State  v.  Caroline,  20  Ala.  19. 

17.  The  State  Courts  could  at 
time  exercise  any  jurisdiction  in 
of  violation  of  the  laws  prohibiting  the 
slave  trade,  except  such  as  were  author- 
ized by  the  Congress  of  the  United 
States,  and  all  jurisdiction  is  now 
taken  away  from  them  by  the  fourth 
section  of  the  act  of  Congress,  approv- 
ed March  3,  1819.    lb. 

18.  Where  an  indictment  is  found 
under  the  Kentucky  statute  of  1838, 
prohibiting  the  importation  of  slaves 
into  that  State,  it  need  not  negative 
the  exceptions  made  in  the  statute. 
Com.  v.  Young,  7  B.  Monr.  1. 

19.  A  slave,  bom  in  Virginia,  who 
was  removed  therefrom,  and  in  1798 
brought  back,  in  1828  brought  suit 
to  recover  her  freeeom,  to  which,  by 
the  judgment  of  the  Court  of  Appeals, 
rendered  in  1833,  she  became  entitled, 
because  imported  in  contravention  of 
the  statute  of  1792.  In  1840,  a  pre- 
sentment was  made  against  her,  as  a 
person  emancipated  since  the  1st  day 
of  May,  1806,  and  unlawfully  continu- 
ing in  the  Commonwealth  more  than 
twelve  months  after  her  title  to  free- 
dom had  occurred,  and  after  she  had 
attained  the  age  of  21  years  ;  it  was 
held  that  no  information  ought  to  be 
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ordered  to  be  filed  upon  the  present- 
ment.    Pleasants*  case,  10  Leigh  69?. 

20.  Where  an  indictment  for  im- 
porting slaves  into  Kentucky,  under  the 
statute  of  1815,  lies,  it  need  not  charge 
a  sale  of  them.  *  Com.  v.  Ghreaihouse, 
7  J.  J.  Marsh.  590. 

21.  To  an  indictment  for  importing 
slaves,  in  violation  of  the  statute  of 
1883,  it  is  a  good  defence  to  plead 
that  the  accused  has  complied  with  the 
statute  of  1841.  Com.  v.  Jackson,  2  B. 
Monr.  402. 

22.  Where  a  vessel  sails  from  the 
United  States,  owned  by  a  citizen  there, 
and  under  instructions  to  correspond- 
ents in  Rio  to  sell  her  at  a  limited 
price  or  charter  her  ;  held  that  the 
commencement  of  her  voyage  is  legal 
on  its  face,  where  the  consignees  char- 
ter her  to  a  Brazilian  for  one  year  at 
the  ordinary  rate  of  freight,  and  not  to 
be  employed  in  carrying  merchandise 
or  passengers  which  are  unlawful  ; 
held  that  the  charter  on  the  face  is 
legal,  where  under  it  goods  are  put  on 
board  consisting  of  rum,  ootton  goods, 
brass  rings,  gunpowder,  &c.,  suitable 
for  sale  or  exchange  in  Africa  for 
slaves,  and  these  articles  with  their 
owners  are  carried  to  the  eastern  coast 
thereof,  and  landed  at  slave  factories ; 
held  that  this  landing  alone  is  not  pro- 
hibited by  any  act  of  Congress.  United 
States  v.  Libby,  1  W.  &  M.  221. 

28.  But  this  and  other  acts  of  the 
captain,  such  as  seeing  the  purchase 
of  slaves  there  by  the  owner  of  the 
goods,  the  shipment  of  them  to  Brazil 
'in  other  vessels,  and  the  bringing  him 
and  other  free  persons  hither  who  had 
an  interest  in  the  slave  trade,  are 
facts  and  circumstances  from  which  it 
is  proper  for  the  jury  to  infer,  unless 
satisfactorily  rebutted,  that  the  master 
was  himself  intentionally  co-operating 
and  interested  in  the  slave  trade,  and 
taking  a  part  in  its  gains  and  crimi- 
nality,   lb. 

24.  But  he  would  not  be  liable  for  a 
capital  offence  committed  on  board  his 
own  vessel,  except  in  case  he  did  so 
co-operate,  and  drive,  force  or  receive 
some  African  on  board  there,  with  in- 
tent to  make  him  a  slave.    lb. 

25.  Where  one  came  on  board  there 
with  other  blacks,    the  crew  of  the 


pilot,  and  staid  but  a  few  hours,  and 
the  captain  was  busily  engaged,  and 
did  not  know  that  he  was  a  slave 
on  his  way  to  be  sent  in  another  vessel 
to  Brazil,  it  was  not  such  a  receiving 
of  him  as  was  contemplated  by  the  law. 
lb. 

26.  So,  also,  where  he  received  two 
other  Africans  on  board  there,  and 
brought  them  to  Brazil  without  actual- 
ly thinking  them  to  be  free,  he  would 
be  guilty  either  of  a  misdemeanor  or 
capital  offence,  according  as  he  was 
merely  carrying  them  for  others,  or 
was  aiding  and  acting  with  others  as 
a  participator  in  the  design  to  make 
men  slaves  longer,  who  were  before  in 
bondage,  or  to  reduce  those  to  slavery 
who  were  before  free.    lb. 

2*1.  It  was  held  to  be  legal  evidence 
against  him  as  to  his  intent  on  these 
points,  that  his  vessel  was  chartered 
by  persons  who  turned  out  to  be  slave 
dealers,  that  he  remained  a  year  or 
more  in  their  company  and  employ- 
ment in  carrying  merchandise  and 
free  passengers,  and  that  he  was  ac- 
quainted with  their  business  in  Africa, 
and  returned  to  Brazil  in  their  com 
pany.    lb. 

28.  So,  on  the  other  hand,  it  was  de- 
scribed to  be  proper  for  him  to  prove 
that  he  took  no  persons  on  board  his 
vessel  knowing  them  to  be  slaves, 
that  he  neither  bought,  nor  sold,  nor 
kidnapped  any  ;  that  the  two  blacks 
whom  he  knowingly  received  on  board 
and  brought  to  Brazil  had  free  papers 
as  if  manumitted,  and  that  he  believed 
they  were  not  slaves.    lb. 

29.  It  was  held  to  be  proof  of  the 
genuineness  of  their  manumission  pa- 
pers, that  they  were  attested  and  seal- 
ed by  persons  who  purported  to  be 
Portuguese  notaries  public  on  that 
coast,  and  who  had  officiated  as  such 
in  other  business  ;  that  they  were  on 
the  kind  of  paper  and  under  the  stamp 
used  there  in  the  public  offices,  and 
were  lodged  with  the  proper  authori- 
ties in  Brazil ;  that  the  Portuguese 
consul  there  testified  to  the  notaries 
being  regular  officers  of  this  govern- 
ment, and  that  the  American  consul  at 
Rio  obtained  and  sent  to  this  country 
all  these  papers,  with  translations,   lb. 

80.  It  was  held  that  they  must  be 
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be  presumed  to  have  been  executed  at 
their  date,  where  no  proof  appeared  to 
the  contrary  ;  and  though  this  and  the 
other  matter  just  alluded  to  might  fail 
to  satisfy  the  jury  that  the  papers  were 
in  truth  genuine,  yet  if  they  believed 
that  the  master  considered  them  to  be 
genuine,  and  took  the  two  Africans 
who  had  them  on  board  supposing 
them  to  be  in  truth  free,  he  was  not 
liable  to  punishment     lb. 

31.  To  prove  the  intent  of  the  mas- 
ter, any  acts  by  him  on  the  voyage, 
and  so  near  the  time  of  the  offence 
alleged  in  the  indictment  as  to  be  con- 
nected with  it  and  bear  on  it,  were  ad- 
missible in  evidence  on  the  part  of  the 
United  States,  but  not  what  was  done 
on  a  previous  voyage  on  the  western 
coast  of  Africa.    lb. 

82.  A  passenger  is  not  one  of  the 
crew  or  ship's  company  within  the 
terms  of  the  act  of  Congress,    lb. 

33.  Intents  and  acts  which  have  a 
tendency  to  make  some  one  a  slave, 
are  both  necessary  under  the  acts  of 
Congress  of  1820,  c.  113,  to  convict  a 
person  of  a  capital  offence,  though  un- 
der other  laws  of  Congress  a  person 
may  be  guilty  of  a  misdemeanor  for 
only  transporting  slaves  from  one  place 
to  another  abroad.     lb. 

34.  Nothing  can  be  punished  under 
the  laws  of  the  United  States  which 
they  do  not  make  a  criminal  offence  ; 
and  the  transportation  of  any  kind  of 
goods  to  Africa,  by  the  owner  or  a  car- 
rier, is  not  yet  made  a  crime  by  any 
act  of  Congress  independently  of  the 
intent  with  which  it  is  done.     lb. 

35.  The  Constitution  and  laws  have 
contemplated  that  slavery  is  to  be 
safely  abolished  in  this  country,  by  ex- 
cluding additions  to  it  of  ignorance 
and  paganism  from  abroad,  and  elevat- 
ing its  victims  so  as  in  time  to  be 
usefully  returned  to  Africa,  or  made 
fit  for  emancipation  here  ;  and  it  is  to 
be  abolished  in  Africa  both  by  refrain- 
ing to  purchase  slaves  there,  and  by 
civilizing  her  people  so  as  not  to  make 
prisoners  of  war  slaves,  and  producing, 
by  industry  and  arts,  other  articles 
with  which  to  buy  foreign  merchan- 
dise,   lb. 

36.  The  slave-trade  is  not  piracy 
unless  it  is  made  so  by  the  treaties  or 


statutes  of  the  nation  where  the  party 
belongs.     The  Antelope,  10  Wheat  67. 

37.  The  African  slave-trade,  when 
abstractedly  considered,  is  inconsistent 
with  the  law  of  nations  ;  and  a  claim 
founded  upon  it  may  be  repelled  in 
any  court  where  it  is  asserted,  unless 
the  trade  is  made  legal  by  the  nation 
to  which  the  claimant  belongs.  La 
Jeune  Eugenie,  2  Mason  409;  The  An- 
telope, 10  Wheat.  67. 

38.  A  seizure  may  be  made  under 
the  slave-trade  act  of  1794,  c.  187,  § 
1,  before  the  vessel  goes  to  sea,  so 
soon  as  the  intention  of  "  preparing," 
Ac,  or  of  "  causing  to  sail,"  &c.,  is  evi- 
dent. The  Emily  and  the  Caroline, 
9  Wheat  318. 

39.  Under  the  act  of  Congress  of 
May  10,  1800,  the  offence  consists  in 
carrying  persons  from  one  foreign 
country  to  another,  with  a  view  to 
their  being  sold  as  slaves  ;  and  as 
soon  as  the  vessel  arrives  at  the  place 
of  destination,  the  offence  is  held  to  be 
complete,  whether  the  slaves  are  sold 
or  not.  U.  States  v.  Smith,  4  Day 
121. 

40.  The  first  section  of  the  slave- 
trade  act  of  1800,  c.  51,  prohibits  not 
only  the  transportation  of  slaves,  but 
the  being  engaged  in  the  business  of 
the  slave  trade;  and  therefore  a  vessel 
caught  in  such  trade,  though  before 
she  has  taken  slaves  on  board,  is  held 
liable  to  forfeiture.  The  Brig  Alexan- 
der, 3  Mason  175. 

41.  Where  the  master  of  a  vessel  is 
guilty,  he  is  properly  charged  with 
serving  on  board  a  vessel  employed  in 
carrying  slaves  in  violation  of  the  act 
of  10th  of  May,  1800.  U.  State*  v. 
Kennedy,  4  Wash.  C.  C.  91.       * 

42.  The  act  is  penal,  and  prohibits 
the  voluntary  service  of  an  American 
citizen  on  board  of  an  American  or  for- 
eign vessel  on  a  voyage  begun  with 
the  intent  of  carrying  slaves  from  one 
foreign  country  to  another,  though  no 
slaves  have  been  taken  on  board.  U. 
States  v.  Morris,  14  Pet.  464. 

43.  Where  Africans  are  first  captured 
by  a  belligerent  privateer,  fitted  out  in 
violation  of  our  neutrality,  or  by  a  pi- 
rate, and  then  re-captured  and  brought 
into  the  ports  of  the  United  States,  un- 
der a  reasonable  suspicion  that  a  vio- 


Digitized  by 


Google 


SLAVES. 


665 


Statutes  respecting  Slaves ;  Importation  of,  Ao. 


lation  of  the  slave-trade  acts  was  de- 
signed, are  not  to  be  restored  without 
complete  evidence  of  the  proprietary 
interest ;  for  in  such  a  case  the  cap- 
ture is  lawful.  The  Antelope,  10  Wheat. 
6T. 

44.  The  offence  of  sailing  from  a 
port  with  an  intent  to  enter  into  the 
slave  trade,  under  the  act  of  20th  April, 
1818,  c.  86,  §§  2  and  3,  is  not  commit- 
ted unless  the  vessel  goes  out  of  the 
port. '  U.  States  v.  La  Coste,  2  Mason 
129.    * 

45.  An  allegation  in  an  indictment 
under  the  slave-trade  act  of  1818,  of 
the  offence  "  with  the  intent  that  the 
vessel  should  be  employed,"  is  bad  and 
fatal ;  the  words  of  the  statute  being 
"with  intent  to  employ  the  vessel." 
U.  States  v.  Gooding,  12  Wheat.  460. 

46.  Proof  that  the  owner  command- 
ed, authorized,  and  superintended  the 
fitment,  through  his  agent,  without  his 
personal  presence,  will  sustain  a  count 
in  an  indictment  under  the  slave-trade 
act  of  1818,  that  "he  did  fit  out  for 
himself,  as  owner,"  Ac.    lb. 

47.  Under  the  4th  section  of  the  act 
of  the  10th  of  May,  1800,  c.  205,  the 
owner  of  the  slaves  carried  away  con- 
trary to  the  provisions  of  that  act,  can- 
not claim  the  same  in  a  court  of  the 
United  States,  although  they  may  be 
held  in  service  according  to  the  laws  of 
their  own  country;  but  if,  at  the  time 
of  the  capture  by  a  commissioned  ves- 
sel, the  offending  ship  was  in  the  pos- 
session of  a  non-commissioned  captor, 
who  had  made  a  seizure  for  the  same 
offence,  it  is  held  the  owner  of  the 
slaves  may  claim  them ;  the  section  on- 
ly having  reference  to  person^  inter- 
ested in  the  enterprise  or  voyage  in 
which  the  ship  was  employed  at  the 
time  of  such  capture.  The  Merino, 
9  Wheat.  891. 

48.  The  prohibitions  in  the  slave- 
trade  acts  of  10th  May,  1800,  and  20th 
April,  1818,  extend  both  to  the  carry- 
ing of  slaves  on  freight,  and  to  cases 
where  slaves  belonging  to  citizens  of 
the  United  States  are  transported,  and 
to  the  transporting  them  from  one 
port  to  another  of  the  same  foreign 
country,  as  well  as  from  one  foreign 
country  to  another.    lb. 

49.  Under  the  act  of  18th  April, 


1818,  a  vessel  is  not  subject  to  con- 
demnation for  transporting  slaves  from 
the  United  States  to  Europe,  and  bring- 
ing them  back  to  the  United  States, 
where  they  were  again  held  in  servi- 
tude.    U.  States  v.  Skiddy,  11  Pet.  73. 

50.  It  is  sufficient  to  support  an  in- 
dictment under  the  slave-trade  act  of 
1818,  if  the  vessel  be  fitted  out  with 
the  intent  to  be  used  in  the  illegal 
voyage,  although  no  equipments  for  a 
slave  voyage  are  actually  on  board. 
U.  States  v.  Gooding,  12  Wheat  460. 

51.  And  it  is  not  necessary  to  allege 
the  fitting  out  in  the  indictment,    lb. 

52.  If  a  foreign  claimant  of  a  vessel 
seized  for  being  employed  in  the  slave 
trade,  claims  to  have  a  title  derived 
from  American  owners,  he  must  give 
affirmative  evidence  that  the  case  has 
no  admixture  of  American  property. 
La  Jeune  Eugenie,  2  Mason  409. 

53.  The  offence  under  the  7th  section 
of  the  act  of  Congress  of  the  2d  March, 
1807,  prohibiting  the  importation  of 
slaves  into  any  port  or  place  within  the 
jurisdiction,  &c,  does  not  consist  in  im- 
porting or  bringing  persons  to  hold  as 
slaves,  but  of  hovering  on  the  coast 
with  such  intent ;  and  although  it  for- 
feits the  vessel,  it  is  silent  as  to  the 
disposition  of  the  colored  people  on 
board,  any  further  than  handing  them 
over  to  the  proper  authorities.  United 
States  v.  Preston,  3  Pet.  65. 

54.  Where  there  is  a  forfeiture  under 
the  act  of  Congress  prohibiting  the  im- 
portation of  negroes  after  1st  of  Jan- 
uary, 1808,  it  may  be  remitted  by  the 
District  Court,  under  circumstances  of 
extreme  hardship.  U.  States  v.  Schooner 
Kitty,  Bee.  252. 

55.  Where  a  person  is  only  employed 
in  the  transportation  of  slaves,  for  hire, 
from  port  to  port,  and  having  no  inter- 
est in  or  power  over  the  negroes,  so  as 
to  impress  upon  them  the  future  char- 
acter of  slaves,  he  is  not  guilty  under 
the  act  of  Congress  of  1820,  c.  113,  § 
4,  in  relation  to  the  slave  trade.  U. 
States  v.  Battiste,  2  Sumner  240. 

56.  In  order  to  bring  the  case  within 
the  act,  the  negroes  need  not  be  free  at 
the  time  of  their  seizure  or  reception 
on  board.    lb. 

57.  "To  make  the  negro  a  slave,* 
within  the  meaning  of  the  act,  is  to  be 
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the  instrument  or  means  of  fixing  on 
him  that  character  for  the  future.  lb. 
58.  Where  an  African  negro  or  mu- 
latto is  brought  on  the  coast  of  Africa 
by  an  American  citizen,  or  by  any  per- 
son belonging  to  an  American  ship,  he 
ceases  to  be  a  slave.    lb. 


II.  Offencis  Committed  by  Slates,  axd 
Indictment    therefore— Evidence 

THE  TaiAL. 


ON 


59.  Where  a  slave  is  guilty  of  an  of- 
fence,  he  cannot  be  twice  tried  and 
punished  for  the  tame  offence.  Ex 
parte  Brown,  2  Bailey  323. 

60.  A  negro,  in  connection  with  white 
men,  is  capable  of  committing  a  riot. 
State  v.  Thackham,  1  Bay  358. 

61.  In  Alabama,  where  a  slave  is  in- 
dicted for  the  murder  of  another  slave, 
and  found  guilty  of  manslaughter  only, 
his  punishment  may  consist  in  whip- 
ping and  branding.  State  v.  Peter,  1 
Stew.  38. 

62.  It  seems  that  malice  is  sot  an 
essential  ingredient  of  the  offence  em- 
braced in  the  second  section  of  the  fif- 
teenth chapter  of  the  penal  code  (Clay's 
Digest  472,  §  2),  against  a  slave  "who 
shall  commit  an  assault  with  intent  to 
kill  any  white  person."  Dave  v.  State, 
22  Ala.  23. 

68.  Where  a  slave  is  in  a  personal 
conflict  with  his  master,  and  resists 
his  authority  by  physical  force,  and  in 
that  resistance  kills  his  master ;  held 
that  he  cannot  reduce  the  crime  to  man- 
slaughter by  showing  that  in  the  com- 
mencement of  the  resistance  he  had  no 
design  to  take  life.    lb. 

64.  Where  a  slave  stabs  his  master 
with  intent  to  kill,  while  resisting  his 
authority  in  a  personal  collision  with 
him,  it  is  no  defence  that  the  slave  was 
impressed  at  the  time  with  a  reason- 
able sense  of  imminent  danger  to  his 
own  life.    lb. 

65.  In  Oeorgia,  under  the  amenda- 
tory act  of  February  22,  1850,  the  at- 
tempt to  procure  a  slave  to  commit  a 
crime  or  misdemeanor,  implies  an  of- 
fence which,  if  committed,  would  be  a 
crime  or  misdemeanor  in  a  free  white 
person.     Grady  v.  State,  11  Ga.  253. 


66.  A  change  of  venue  cannot  be 
granted  on  application  of  the  owner  of 
a  slave  indicted  for  murder  ;  the  slave 
should  petition  in  person  for  such 
change.     Fanny  v.  State,  6  Mo.  122. 

6T.  The  second  and  third  sections  of 
the  act  of  February  6th,  1836,  concern- 
ing crimes  and  punishments,  providing 
that  any  slave  thereafter  convicted  of 
a  felony,  &a,  shall  be  punished  by 
whipping,  Ac.,  were  intended  only  to 
substitute  a  punishment  in  lieu  of  that 
prescribed  in  the  repealed  sections, 
leaving  slaves  still  punishable  with 
death  for  murder  in  the  first  degree. 
lb. 

68.  Were  there  room  for  doubt  on 
this  subject,  the  27th  section  of  the  3d 
article  of  the  State  Constitution,  pro- 
viding that  a  slave  convicted  of  *  cap- 
ital offence  shall  suffer  the  same  de- 
gree of  punishment,  and  no  other,  than 
would  be  inflicted  on  a  free  white  per- 
son for  the  same  offence,  settles  that 
doubt.    lb. 

69.  In  Georgia,  on  the  prosecutions 
of  slaves  under  the  act  of  1850,  it  was 
held  unnecessary  to  aver  tfae  prelim- 
inary proceedings  before  the  magis- 
trates, on  a  bill  of  indictment,  or  to 
show  them  on  the  trial.  Amtfumyv. 
State,  9  Ga.  264. 

70.  In  this  case,  the  act  of  1860,  au- 
thorizing the  trial  of  slaves  before  the 
Superior  Court,  was  held  to  be  consti- 
tutional,   lb. 

71.  On  a  trial  under  this  act  for  mur- 
der, and  a  verdict  of  manslaughter,  it 
was  held  that  the  Superior  Court  might 
pronounce  sentence  and  inflict  the  pun- 
ishment provided  by  law  for  man- 
slaughter,   lb. 

72.  On  the  trial  of  a  slave  for  an  as- 
sault with  intent  to  commit  murder  in 
the  first  degree,  the  Court  has  author- 
ity to  discharge  the  jury  and  enter  a 
mistrial,  with  the  consent  of  the  slave 
and  the  counsel  employed  by  his  mas- 
ter to  defend  him  ;  and  it  is  not  neces- 
sary that  the  consent  of  the  master 
should  be  shown.  Elijah  v.  State,  1 
Humph.  102. 

73.  The  terms  "  charged  with  a  cap- 
ital offence"  in  the  statute  ( ADc.  Dig. 
124,  §  28),  must  be  understood  to  in- 
tend a  charge  made  in  a  legal  form. 
The  Statey.  Duncan,  9  Port  260. 
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14.  Slaves  are  not  subject  to  the  death 
penalty  in  any  case  where  a  freeman 
would  not  be  subject  to  the  same  pun- 
ishment, except  by  virtue  of  the  act  of 
1741.     The  State  v.  Sue,  C.  4  N.  54. 

15.  Where  a  slave  has  been  impris- 
oned on  a  charge  of  murder,  and  a  nol. 
pros,  is  entered,  the  owner,  after  due 
notice  given  him  of  the  charge,  is  lia- 
ble for  the  jail  fees  and  the  Court  costs. 
The  State  v.  Isaac,  2  Dev.  41. 

16.  Where  a  slave  is  convicted  of  a 
capital  offence,  it  is  held  that  the  own- 
er is  liable  also  for  the  fee  for  carrying 
the  sentence  into  execution.  The  State 
v.  Jones,  2  Dev.  48. 

IT.  In  Virginia,  where  a  slave  was 
committed  to  the  jail  of  a  corporation, 
"  until  the  next  Court  of  hustings,  to 
be  held  for  the  same,"  by  warrant  from 
a  justice  of  the  peace  of  the  corpora- 
tion, which  recited  that  the  slave  had 
been  apprehended  therein,  and  brought 
before  the  justice  by  J.  T.  informer,  for 
having  been  permitted  by  S.  A.,  his  mas- 
ter, to  go  at  large,  and  hire  himself  out, 
in  violation  of  the  act  of  assembly  in 
such  case  made  and  provided  ;  and  that 
it  appeared  to  the  justice  that  such  slave 
came  within  the  purview  of  said  act ; 
held  that  the  Court  of  hustings  had  ju- 
risdiction to  proceed  against  the  mas- 
ter, according  to  the  Statute  1  Rev. 
Code,  C.  Ill,  §  81,  and  that  it  was  ob- 
jectionable to  the  proceeding  before 
the  Court,  that  the  master  had  no  notice 
of  the  proceeding  before  the  justice. 
Abraham's  case,  1  Robinson  €16. 

18.  And  it  was  further  held,  that  in 
the  proceeding  before  the  Court,  no 
presentment,  indictment,  or  informa- 
tion against  the  master  was  necessary. 
lb. 

19.  A  judgment  in  a  county  or  cor- 
poration Court,  against  a  master  for 
allowing  his  slave  to  go  at  large, 
and  hire  himself  out,  contrary  to  law, 
is  correctly  rendered  for  the  costs 
of  the  prosecution,  including  jail  fees 
as  well  as  for  the  fine.  lb.  Where 
several  slaves  of  one  master  ap- 
prehended in  a  corporation  for  going 
at  large,  and  hiring  themselves  out, 
contrary  to  law,  were  committed  to 
jail  until  the  next  corporation  Court,  by 
separate  warrants  from  a  justice  of  the 
peace,  and  the  Court  awarded  a  sum- 


mons against  the  master,  which  was 
issued  and  duly  served,  requiring  him 
to  show  cause  why  he  should  not  be 
fined,  according  to  law,  for  permitting 
his  slaves  A.  4c,  (naming  them  all,)  to 
go  at  large  and  hire  themselves  out  in 
the  city  contrary  to  law,  and  made  de- 
fence, and  in  respect  to  each  slave  a 
separate  trial  was  had,  and  a  separate 
fine  imposed  ;  held  no  error  to  divide 
the  trial.     lb. 

80.  There  is  no  necessity  of  a  war- 
rant for  the  apprehending  of  a  slave 
going  at  large,  or  hiring  himself  out, 
contrary  to  law.    lb. 

81.  The  wearing  or  carrying  about 
the  person,  or  keeping  in  the  bouse  by 
a  free  negro,  any  one  of  the  articles  pro- 
hibited by  the  act  of  1840,  ch.  40,  (as  a 
rifle,  musket,  bowie  knife,  4c.,)  is  a  dis- 
tinct offence,  and  should  be  so  charged 
in  the  bill  of  indictment.  State  v. 
Lockkar,  Busb.  X.  C.  205. 

82.  But  where  the  indictment  charg- 
ed in  the  same  count  the  carrying  of  a 
musket,  rifle,  and  shot  gun,  proof  of  the 
unlawful  carrying  of  either  one  of  the 
articles  is  sufficient  to  justify  a  convic- 
tion, and  the  objection  to  the  indict- 
ment cannot  be  taken  advantage  of 
either  at  the  trial,  or  upon  a  motion  in 
arrest  of  judgment.    lb. 

83.  In  North  Carolina  an  indictment 
charging  that  a  certain  negro  slave  did 
hire  her  own  time,  contrary  to  the  form 
of  the  statute,  4c.,  is  defective,  and 
must  be  quashed  because  it  omits  to 
charge  one  essential  part  of  the  offence, 
that  is,  that  she  was  permitted  by  her 
master  to  go  at  large.  State  v.  Claris- 
sa, 5  Iredell  221. 

84.  Under  the  first  clause  of  the  31st 
section  of  the  111th  chapter  of  the  Re- 
vised Statutes,  prohibiting  masters 
from  hiring  to  slaves  their  own  time, 
the  master  is  not  indictable  ;  he  is  only 
subject  to  the  penalty  of  forty  dollars. 
Nor  is  the  master  indictable  under  the 
second  clause  of  that  section,  the  pro- 
cess is  against  the  slave  not  against 
the  master.    lb. 

86.  The  act  of  1194  was  not  repeal- 
ed by  that  of  1831,  on  the  subject  of 
slaves  going  at  large  They  were  in- 
tended to  punish  different  offences,  and 
they  are  both  now  retained  in  the  Rev. 
Stat  ch.  Ill,  §§31  and  32.    lb. 
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86.  To  constitute  the  offence  under 
the  latter  section  it  is  not  necessary 
that  the  slave  should  have  hired  his 
time.  It  is  sufficient  if  the  master  per- 
mits him  to  go  at  large  as  a  freeman. 
lb. 

8?.  Presentment  and  indictment  are 
considered  in  construing  the  81st  sec- 
tion as  the  same.     lb. 

88.  In  North  Carolina  the  County 
Courts  alone  can  take  original  cogni- 
zance of  a  Common  Law  grand  larceny, 
committed  by  a  slave.  State  v.  Allen, 
8  Hawks  614. 

89.  If,  therefore,  a  slave  who  has 
once  had  his  clergy,  be  indicted  in  the 
Superior  Court  for  a  grand  larceny  at 
Common  Law,  the  indictment  should 
state  that  it  was  the  second  offence,  so 
as  to  incur  the  punishment  of  death, 
and  that  the  Court  might  see  upon  the 
record  that  it  had  jurisdiction,    lb. 

90.  In  North  Carolina,  the  act  of 
1741  punishes  an  act  committed  by  a 
slave  with  whipping  and  the  loss  of 
ears  for  the  first  offence,  and  with  death 
for  the  second,  on  an  indictment  in  the 
County  Court.  The  act  of  1816  gives 
to  the  Superior  Court  jurisdiction  of  all 
offences,  the  punishment  whereof  may 
extend  to  life,  and  in  its  4th  section 
enacts,  that  a  slave  convicted  of  a 
clergiable  offence,  shall  have  clergy 
as  a  freeman.  This  clause  does  not 
give  the  Superior  Court  jurisdiction  of 
the  offence  named  in  the  act  of  1741, 
although  it  may  possibly  be  the  second 
offence.     State  v.  Adam,  3  Hawks  188. 

91.  An  indictment  under  the  second 
section  of  the  fifteenth  chapter  of  the 
penal  code,  for  an  assault  with  intent  to 
kill,  must  within  the  terms  of  the  act 
allege  that  the  individual  assaulted 
was  a  white  person,  and  an  indictment 
which  does  not  contain  such  an  allega- 
tion cannot  be  aided  by  a  verdict  find- 
ing the  fact  affirmatively.  Nelson  v. 
State,  6  Ala.  394. 

92.  Although  the  tenth  section  of  the 
fifteenth  chapter  of  the  penal  code  pro- 
vides that  at  least  two-thirds  of  the 
jury  who  try  a  slave  for  a  capital  of- 
fence shall  be  slave-holders,  yet  it  will 
be  regarded  as  sufficient  on  error  if  the 
judgment  entry  characterizes  the  jury 
in  such  case  as  good  and  lawful  men. 
lb. 


93.  The  act  of  1808  to  prevent  the 
migration  of  free  negroes  and  mulat- 
toes  to  this  State  makes  no  provision 
for  a  trial  by  jury,  but  virtually  denies 
that  privilege  to  the  accused,  by  pro- 
viding that  they  shall  be  tried  in  and 
by  the  County  Courts,  and  was  there- 
fore adjudged  unconstitutional.  Com. 
v.  Edwards,  9  Dana  447. 

94.  The  act  of  1838  passed  to  reme- 
dy that  defect,  provides  that  jurors 
shall  be  summoned  in  such  cases,  but 
cannot  have  a  retroactive  operation  con- 
sistently with  the  clause  of  the  constitu- 
tion, which  forbids  the  enactment  of 
any  ex  post  facto  law,  consequently  no 
conviction  can  be  had  under  the  act  of 
1808,  unless  the  offence  was  committed 
since  the  act  of  1838.    lb. 

95.  The  offence  consists  of  migrating 
to  this  State,  and  remaining  in  it  30 
days,  neither  of  which  acts  separately 
will  amount  to  a  violation  of  the  act ; 
but  whenever  a  person,  to  whom  it  ap- 
plies after  immigration  has  remained 
30  days,  the  offence  is  complete,  and  a 
procedure  under  the  act  being  in  the 
nature  of  an  information,  and  clearly 
founded  on  a  penal  statute,  not  affect- 
ing life  or  limb,  is  barred  in  one  year 
from  the  expiration  of  the  30  days  by 
the  act  of  1797,  limiting  actions,  pros- 
ecutions, etc.,  of  that  description.     lb. 

96.  Under  the  provisions  of  the  41st 
sec.  of  the  11th  chap,  of  the  Revised 
Statutes,  the  Justice  of  the  Peace  be- 
fore whom  a  slave  is  brought,  charged 
with  an  offence  not  capital,  must  de- 
cide whether  the  offence  is  of  such  a 
nature  as  to  require  a  greater  punish- 
ment than  he  is  authorized  to  inflict* 
and  shall  give  judgment  accordingly. 
Slate  v.  Bill,  13  Iredell  373. 

97.  In  such  a  case  an  appeal  is  al- 
lowed by  the  act  of  1842,  ch.  9,  §  1,  to 
the  County  Court,  which  may  decide 
without  a  trial  by  jury,  no  appeal  from 
that  Court  to  the  Superior  Court  is  au- 
thorized by  law.    lb. 

98.  The  using  or  carrying  of  fire- 
arms by  a  slave  to  be  contrary  to  the 
intent  and  meaning  of  the  act  of  South 
Carolina,  1819,  and  subject  to  seizure 
and  forfeiture,  must  be  an  using  or 
carrying  without  "  a  ticket  or  license 
in  writing  from  his  owner  or  overseer  f 
and  the  fact  that  a  slave  having  such 
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license  uses  the  gun  in  an  unlawful 
manner,  will  not  create  a  forfeiture. 
State  v.  CatteU,  2  Hill's  S.  C.  291. 

99.  The  grievous  wounding,  maiming, 
or  bruising  of  a  white  man  by  a  slave, 
must  be  done  with  evil  intent,  and  must 
be  more  severe  than  is  expressed  by 
saying  that  "  it  must  inflict  pain,  dis- 
tress, and  suffering."  State  v.  Nicholas, 
2  Strobh.  279. 

100.  Insolence  of  a  slave  towards  a 
white  person,  is,  in  South  Carolina,  an 
offence  for  which  he  may  be  tried  and 
punished.  Ex  parte  R.  B.  Boy! s ton  v. 
Slave  Jim,  2  Strobh.  41. 

101.  To  constitute  the  crime  of  an 
"  attempt  to  poison"  a  white  person  by 
a  slave,  there  must  be  an  actual  at- 
tempt to  poison,  by  the  administration 
of  some  poisonous  drug  or  substance 
calculated  to  destroy  human  life.  State 
v.  Clarissa,  11  Ala.  57. 

102.  An  indictment  under  this  stat- 
ute, must  allege  that  the  substance  ad- 
ministered was  a  deadly  poison,  or  cal- 
culated to  destroy  human  life.  An  in- 
dictment which  alleges  the  administra- 
tion of  the  seed  of  the  Jamestown  weed, 
but  does  not  contain  an  allegation  that 
it  is  a  poisonous  substance  calculated 
in  its  effects  to  destroy  human  life,  is 
sufficient  to  sustain  a  judgment,    lb. 

103.  In  North  Carolina,  when  slaves 
are  charged  with  a  simple  grand  lar- 
ceny at  the  Common  Law,  to  give  the 
Superior  Courts  jurisdiction  it  should 
be  stated  in  the  indictment  that  it  is 
the  second  offence,  because  otherwise 
it  is  not  punishable  with  death.  State 
v.  Daniel,  Crete  $•  Piety,  3  Hawks  617. 

104.  In  an  indictment  against  a 
white  man  as  accessory  to  a  murder 
committed  by  a  slave,  in  laying  the 
crime  of  the  slave  as  principal  in  the 
murder,  it  is  not  necessary  to  allege 
that  his  offence  was  contra  formam 
statuti.    State  v.  Posey,  4  Strobh.  103. 

105.  It  is  not  necessary,  in  an  indict- 
ment against  an  accessory  before  the 
fact,  in  a  felony,  to  set  out  the  convic- 
tion of  the  principal.  Vide  State  v. 
Sims,  and  State  v.  Crank,  pages  29  and 
66  of  2  Bailey's  Reports,  lb. 

.  106.  Proof  that  a  slave  charged  as 
principal  in  a  murder,  stood  mute,  or 
exceeded  his  right  of  challenge,  held 
to  be  inapplicable  on  the  trial  of  a  white 


man  charged  as  accessory  to  the  felony, 
as  they  do  not  pertain  to  the  trial  of  a 
slave,   lb. 

107.  Wherever  a  slave  is  amenable 
as  for  a  felony,  there  he  may  have  an 
accessory,  whether  he  be  master  or  any 
other  person,  lb. 

108.  Murder  by  a  slave,  held  to  be  a 
felony  in  him  at  Common  Law  as  it 
exists  in  South  Carolina.   lb. 

109.  Where  an  indictment  is  laid 
against  a  slave  for  a  capital  offence, 
the  master  cannot  be  compelled  to  give 
testimony.  The  State  v.  Charity,  2  Dev. 
453. 

110.  Where  the  master  waives  his 
privilege,  it  Beems  that  the  slave  may 
object  to  proof  of  confessions  made  to 
the  master,  lb. 

111.  In  all  trials  of  slaves  for  capi- 
tal offences,  the  preliminary  proceed- 
ings before  the  magistrate  should  ap- 
pear on  the  face  of  the  indictment, 
either  by  way  of  recital  or  allegation, 
and  they  must  be  established  by  proof 
before  the  jury.  State  v.  Porter,  Geo. 
Decis.  (Part  1)  46. 

112.  Whether  it  is  necessary,  to  sup- 
port an  indictment  against  a  slave  for 
a  capital  offence,  to  prove  his  owner- 
ship as  alleged  in  the  indictment,  quere; 
but  where  the  indictment  charged  him 
to  be  the  property  of  A.,  it  is  sufficient 
if  he  be  shown  to  be  the  property  of  A. 
&  B.  Wash  v.  the  State,  14  S.  &  Marsh. 
120. 

113.  So,  in  such  case,  where  the 
ownership  has  been  shown  to  be  in  A., 
it  is  not  erroneous  to  exclude  evidence 
on  the  part  of  the  defence,  of  owner- 
ship in  A.  &  B.   lb. 

114.  On  a  criminal  prosecution  of 
slaves,  or  free  persons  of  color,  under 
the  Georgia  act  of  1850,  it  was  held  il- 
legal to  admit  in  evidence  the  opinion 
of  the  committing  magistrates,  that 
the  person  charged  was  guilty  of  a 
capital  offence.  Alien  v.  the  State,  9  Ga. 
492.  .. 

115.  Where  a  capital  crime  is  com- 
mitted by  a  slave  during  the  session  of 
the  Superior  Court,  and  the  papers  are 
returned,  it  is  proper  for  the  Court  to 
proceed  to  a  trial  at  that  term.  lb. 

116.  In  a  community  where  the  al- 
most universal  condition  of  the  black 
man  is  that  of  slavery,  and  where  his 
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complexion  indicates  his  social  condi- 
tion with  a  certainty  almost  as  infalli- 
ble as  it  does  his  race,  his  color  is  to 
be  regarded,  in  the  absence  of  all  other 
evidence,  as  prima  facie  proof  of  his 
slavery.   Bennett  v.  State,  1  Swan  411. 

117.  In  North  Carolina,  notwithstand- 
ing the  act  of  1741,  a  slave  tried  for  a 
capital  crime  may  be  convicted  on  the 
testimony  of  a  slave,  though  uncorrob- 
orated by  pregnant  circumstances. 
State  v.  Ben,  1  Hawk.  434. 

118.  It  is  competent  to  prove  on  the 
trial  of  a  colored  person  for  a  capital 
offence,  charged  in  the  indictment  as  a 
slave,  that  he  admitted  himself  to  be 
a  slave.  But  where  the  proof  was  that 
the  prisoner  had  brought  to  the  wit- 
ness a  bill  of  sale  of  himself  to  one  £., 
transferred  to  the  witness  by  E.,  which 
was  objected  to  because  the  bill  of 
sale  was  not  produced ;  held  that  al- 
though this  may  be  considered  as  an 
omission  by  the  prisoner,  of  his  status, 
and  that  it  was  therefore  not  necessary 
to  produce  the  instrument  by  which  it 
was  evidenced,  yet,  as  the  jury  might 
have  been  misled,  and  probably  acted 
on  the  belief  that  the  bill  of  sale  was 
proof  that  the  prisoner  was,  or  had 
been  the  slave  of  E.,  in  favorem  vita, 
it  was  proper  there  should  be  a  new 
trial.   State  v.  ManhaU,  8  Ala.  302. 


III.  Inveigling,  Enticing,  Ac.,  a  Slave — 
Indictment  fob. 

119.  Where  an  indictment  is  found 
for  advising  slaves  to  escape  from  their 
masters,  and  charged  that  they  were 
the  property  of  A.  B. ;  held  that  evi- 
dence that  they  were  the  property  of 
an  estate  of  which  A.  B.  was  executrix, 
would  sustain  the  indictment.  Cole  v. 
the  Commonwealth,  5  Gratt.  696. 

120.  In  an  indictment  for  abducting 
and  enticing  away  a  slaye,  it  must  be 
charged  that  the  slave  was  taken  out 
of  the  State,  and  also  that  the  act  was 
done  "with  intent,"  &c.  The  State  v. 
Rector,  11  Mo.  29. 

121.  The  words,  in  the  statute  of 
1754  to  punish  negro-stealing,  "to  in- 
veigle, steal,  and  carry  away,"  or  aid- 
ing another  "  to  inveigle,  steal,  or  carry 


away,"  are  to  be  considered  disjunc- 
tively, the  stealing,  or  aiding  in  steal- 
ing a  negro,  being  regarded  as  the 
offence.  The  State  v.  McCoy,  2  Speers 
711. 

122.  The  statute  of  1754  (7  St.  436) 
is  not  repealed  by  the  statute  of  1821 
(7  St.  460),  with  respect  to  the  offence 
of  aiding  a  slave  in  running  away  from 
his  master's  service  ;  this  act  applies 
to  female  as  well  as  to  male  slaves. 
The  State  v.  Brown,  2  Speers  129. 

123.  In  an  indictment  under  the  stat- 
ute of  1754,  for  aiding  a  slave  in  run- 
ning away  from  service,  it  is  enough 
to  allege  distinctly  the  running  away 
of  the  slave,  and  the  aid  afforded,  with- 
out stating  time  and  place,   lb. 

124.  There  can  be  no  larceny  or  se- 
duction of  a  slave  committed  under  the 
act  of  1779,  where  the  owner,  through 
his  agent,  consents  to  the  taking  and 
asportation,  though  such  consent  was 
given  for  the  purpose  of  arresting  the 
felons.  The  State  v.  Jemigan,  2  TayL 
44. 

125.  But  where  the  accused  brings  a 
slave  to  a  particular  place,  after  such 
assent  of  the  owner,  but  in  pursuance 
of  a  plan  devised  before  the  assent  is 
given,  and  for  the  purpose  of  selling 
the  slave,  they  are  guilty  of  felony.  lb. 

126.  The  intent  to  commit  a  crime,  is 
of  the  essence  of  the  offence;  and  a  man 
cannot  be  held  criminally  responsible 
for  an  offence  of  the  commission  of 
which  he  was  ignorant  at  the  time; 
thus  the  commander  of  a  steamboat  is 
not  liable  to  the  penalty  of  the  act  of 
1833,  ch.  Ill,  in  Tennessee,  when  his 
boat  has  taken  and  carried  off  the  slave 
of  another,  without  such  commander's 
knowledge  or  consent.  Duncan  v.  State, 
7  Humph.  148. 

127.  In  North  Carolina,  the  act  of 
1779,  ch.  11,  declares  that  any  person 
or  persons  who  shall  hereafter  steal* 
or  shall  by  violence,  seduction,  or  any 
other  means,  take  or  carry  away  wry 
slave  or  slaves  the  property  of  another, 
with  an  intent  to  sell  or  dispose  of  to 
another,  or  to  appropriate  to  their  own 
use  such  slave  or  slaves,  &c,  shall  suf- 
fer death  without  benefit  of  clergy. 
The  indictment  charged  that  A.  did 
steal,  take,  and  carry  away  a  male 
slave  named  Amos,  of  the  value  of  fifty 
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shillings,  and  the  property  of  one  B.f 
contrary  to  the  act  of  the  General  As- 
sembly, in  such  case  made  and  provid- 
ed. Although  the  stealing  is  not  de- 
scribed as  having  been  accompanied 
with  either  of  the  intentions,  to  wit,  to 
appropriate  to  his  own  use,  or  sell  or 
dispose  of  to  another,  the  benefit  of 
clergy  is  taken  away  by  a  conviction 
on  the  indictment.  State  v.  Jemigan, 
3  Murph.  12. 

128.  The  design  of  the  act  is  twofold: 
1st.  To  punish  the  crime  of  stealing  a 
slave  with  death,  by  taking  away  the 
benefit  of  clergy  to  which  the  offender 
was  entitled  at  Common  Law;  2d.  To 
punish  in  the  same  way  all  other  wrong- 
ful means  of  depriving  an  owner  of  his 
slave,  whether  by  force  or  fraud,  if  the 
act  were  accompanied  with  an  inten- 
tion to  sell  the  slave,  or  to  appropriate 
him  to  the  taker's  use.  lb. 

129.  In  Maryland,  on  a  criminal  pros- 
ecution against  a  person  for  giving  a 
pass  to  a  slave,  contrary  to  act  of 
1796,  c.  6t,  §  19,  the  loss  of  service  by 
the  master  must  be  alleged  in  the  in- 
dictment. Duvall  v.  State,  6  Har.  & 
J.  9. 

130.  Where  an  indictment  for  steal- 
ing a  slave  lies,  it  must  state  who  is 
the  owner  of  the  slave.  State  v.  Davis, 
2  Law  Rep.  281 

131.  To  warrant  a  conviction  on  an 
indictment,  for  feloniously  aiding 
slaves  to  escape  from  the  service  of 
their  master,  the  State  must  prove  that 
the  defendant  aided  the  slaves  to 
escape,  and  that  they  were  the  slaves 
of  the  person  whose  property  they  are 
averred  to  be  in  the  indictment. 
Winter  v.  the  State,  20  Ala.  39. 

132.  Where  a  person,  residing  in  one 
county,  with  the  intent  to  convert  a 
slave  to  his  own  use,  entices  or  en- 
veigles  him  from  the  service  of  his 
owner  in  another  county,  and  thereby 
induces  him  to  come  into  the  county  of 
such  person's  residence,  the  offence  is 
complete  in  the  latter  county,  and  he 
may  be  there  indicted.  Crow  v.  the 
State,  18  Ala.  641. 

133.  In  Virginia,  where  persons 
carry  slaves  out  of  the  State,  without 
the  owners  knowledge  or  consent,  with 
intent  to  deprive  the  owner  of  them, 
until  he  could  receive  a  reward  for  ap- 


prehending and  restoring  them;  held 
that  it  was  felony  under  the  Statute  1 
Rev.  Code,  c.  Ill,  §  30.  Thomas's  case, 
2  Leigh  741, 

134.  The  words  inveigle,  entice, 
steal  and  carry  away,  in  the  penal  code 
of  Alabama,  (Clay's  Digest,  419,  §  18,) 
denote  offences  of  precisely  the  same 
grade,  and  may  be  included  in  the 
same  count  of  the  indictment;  and 
upon  proving  either,  the  State  is  en- 
titled to  a  conviction.  Mooney  v.  State, 
8  Ala.  328. 

135.  The  offence  of  inveigling  or 
enticing  away  a  slave,  is  consummated 
when  the  slave  by  promises,  or  per- 
suasion, is  induced  to  quit  his  master's 
service,  with  the  intent  to  escape  from 
bondage  as  a  slave,  whether  the  person 
so  operating  on  the  mind  and  will  of 
the  slave,  is  or  is  not  present  when 
the  determination  to  escape  is  manifest- 
ed by  the  act  of  leaving  the  master's 
service,  or  whether  he  is  or  is  not  suf- 
ficiently near  to  aid  in  the  escape  if 
necessary.    lb. 

136.  The  act  of  Alabama  of  1812, 
upon  the  subject  of  abetting  the  rebel- 
lion of  slaves,  embraces  four  distinct 
descriptions  of  offence:  First,  for  a 
free  person  to  be  aiding  and  assisting 
or  in  any  wise  concerned  with  a  slave 
or  slaves,  in  any  actual  rebellion  or 
conspiracy.  Secondly,  for  a  free  per- 
son to  be  similarly  concerned  in  any 
meditated  rebellion,  or  conspiracy. 
Thirdly,  for  any  free  person,  in  any 
manner,  to  advise,  plot,  or  consult  with 
any  slave  or  slaves,  for  the  purpose  of 
encouraging,  exciting,  aiding  or  assist- 
ing an  intended  insurrection  or  rebel- 
lion. Fourthly,  for  any  free  person  in 
any  manner  to  advise,  plot,  or  consult 
with  any  slave  or  slaves,  for  the  pur- 
pose of  encouraging,  exciting  or  assist- 
ing an  intended  insurrection  or  rebel- 
lion. State  v.  McDonald,  4  Porter  449. 

131.  Each  of  the  foregoing  classes 
embraces  several  offences,  as  in  the  first 
class,  "  aiding  and  assisting  a  slave  or 
slaves,"  Ac,  is  one  offence,  to  be  "  in 
anywise  concerned  with  a  slave  or 
slaves,"  Ac.,  is  another;  and  so  each 
category  is  susceptible  of  sub-division. 
lb. 

j     138.  To  render  one  guilty  of  the  of- 
I  fence  of  "aiding  and  assisting,"  Ac,  a 
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slave  or  slaves,  in  a  meditated  rebel- 
lion or  conspiracy,  it  would  not  be  es- 
sential that  a  rebellion  or  conspiracy 
should  be  first  meditated  by  a  slave;  if 
a  free  person  and  a  slave  are  concerned, 
it  is  immaterial  with  whom  the  scheme 
may  have  originated,     lh. 

139.  But  to  make  a  free  person 
guilty  of  advising,  plotting,  or  consult- 
ing with  a  slave  or  slaves,  for  the  pur- 
pose of  encouraging  any  insurrection 
or  rebellion  under  that  act,  there  must 
be  proof  of  an  actual  or  meditated  re- 
bellion by  a  slave  or  slaves.    lb. 

140.  Any  words  or  acts  of  a  free  per- 
son, which  manifest  or  design  to  effect 
an  insurrection  or  rebellion,  if  em- 
ployed with  a  view  to  such  result, 
would,  it  seems,  be  sufficient  to  au- 
thorize a  conviction  for  advising,  Ac, 
an  intended  insurrection,  Ac,  without 
the  intention  originating  with  a  slave, 
or  his  concurrence  or  assent  being  ob- 
tained,   lb. 

141.  And  such  intention  need  not  be 
shown  by  direct  and  positive  proof 
where  inferrible  from  facts  and  cir- 
cumstances in  themselves  indicating  it. 
lb. 

142.  In  South  Carolina,  in  an  indict- 
ment for  inveigling,  stealing,  or  carry- 
ing away  a  negro  slave  from  his  owner 
or  employer,  it  is  not  necessary  to 
prove  the  act  of  inveigling  to  consum- 
mate the  felony  of  stealing  or  carrying 
away.  State  v.  Miles,  2  Nott  &  McCord  1. 

143.  In  an  indictment  under  the  act  of 
North  Carolina,  1779,  (Rev.  C.142,)  for 
seducing  and  conveying  a  slave,  it  was 
held  by  the  Court,  Gaston,  Judge,  dis- 
senting, that  the  seduction  and  convey- 
ing away  must  concur  to  constitute  the 
offence,  and  that  one  who  did  not  him- 
self seduce  or  aid  in  seducing  the 
slave,  but  only  assisted  in  the  convey- 
ing away,  could  not  be  convicted  as  a 
principabfelon.  State  v.  Harlin,  2  Dev. 
&  Batt.  407. 

144.  In  North  Carolina,  an  indict- 
ment under  the  act  of  1779,  (Rev.  C. 
142,)  which  charges  the  seduction  of  a 
slave  to  be  with  an  intent "  to  sell,  dis- 
pose and  convert  to  his  own  use,"  is 
sufficient;  for  the  felony  created  by  the 
act  is  sufficiently  described  by  charg- 
ing the  seduction  to  be  with  an  intent 
"  to  sell,"  and  the  words   "  dispose  of 


and  appropriate  to  his  own  use,1'  do 
not  extend  the  intention  imputed  be- 
yond that  of  an  intention  to  sell,  and  at 
worse  are  only  redundant.  State  v. 
Haney,  2  Dev.  k  Bat  390. 

145.  Where  an  indictment  was  found- 
ed on  the  statute  1  Rev.  Code,  c.  Ill, 
§  30,  for  feloniously  and  fraudulently 
taking  and  removing  a  slave  from  one 
county  to  another,  with  intent  to  de- 
fraud the  owner,  and  deprive  him  of 
his  property,  it  was  fatally  defective, 
after  verdict,  for  want  of  an  averment 
that  the  slave  was  so  taken  and  re- 
moved without  the  consent  of  the 
owner.    Pease's  case,  4  Leigh  692. 

146.  Upon  an  indictment  under  the 
act  of  1825,  for  carrying  away  slaves, 
<kc, which  found  the  accused  "guilty 
of  the  felony  of  carrying,  conveying 
and  concealing,  as  charged  in  the  bul 
of  indictment,"  is  bad.  The  State  v. 
Edmund,  4  Dev.  340. 

1 47.  It  is  not  necessary  in  an  indict- 
ment under  the  act  of  1754,  (P.  L.  335, 
336,)  for  aiding  a  slave  in  running  away 
and  departing  from  his  master's  em- 
ployment, to  set  out  and  aver  the  means 
used  in  aiding  the  slave  to  run  away; 
it  is  sufficient  for  all  purposes  if  the  in- 
dictment charge  the  offence  in  the 
words  of  the  act;  it  must  definitely 
and  directly  charge  the  defendant  with 
aiding  the  slave  in  running  away,  so 
that  nis  master  has  been  deprived  of 
his  services,  the  name  of  the  slave  and 
the  name  of  his  master,  the  time  and 
place,  &c.  State  v.  Blease,  1  McMul- 
lan  472. 

148.  Where  an  indictment  founded 
on  the  statute  of  January  27,  1829, 
charged  that  the  defendant  did  aid, 
abet,  and  assist  a  certain  negro  slave, 
viz.,  the  slave  of  a  certain  A.,  to  escape 
from  his  owner,  without  alleging  in 
what  manner  the  slave  was  aided  to 
escape,  and  without  naming  the  slave; 
held  that  the  indictment  was  good. 
House's  case,  8  Leigh  755. 

149.  It  is  not  error,  in  such  case,  for 
the  jury  to  fix  the  term  of  the  defend- 
ant's imprisonment    lb. 

150.  A  man  who  was  swindled  out 
of  the  possession  of  a  slave,  which  he 
had  as  agent  to  sell  for  another,  was 
held  to  be  incompetent  to  testify  on 
an  indictment  against  the  swindler  for 
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stealing  the  slave,  in  order  to  show 
that  a  bill  of  sale,  which  purported  to 
be  signed  by  the  owner  of  the  slave, 
and  transferring  the  property  and  pos- 
session to  the  swindler,  was  a  forgery, 
and  not  made  by  such  witness.  The 
State  v.  Hope,  2  Brevard  463. 


IV.  Harboring    Slaves,  &c. — Master's 
Liability  for  Act  of  the  Slave. 

151.  It  is  not  a  fart  of  the  descrip- 
tion of  the  offence  in  the  act  of  1821, 
that  the  person  charged  should  know 
the  slave  to  be  a  runaway  ;  the  act  of 
harboring  and  concealing  imports  a 
sense  of  criminality,  which  can  only 
arise  from  a  knowledge  that  the  slave 
so  kept  has  run  away.  State  v.  Thomas, 
3  Strob  269. 

152.  In  a  trial  for  harboring  a  slave, 
described  in  the  indictment  as  the  prop- 
erty of  the  owner,  it  is  necessary  to 
identify  him  by  the  name  by  which  he 
was  known  as  the  owner's  property, 
and  not  by  that  which  the  defendant 
had  imposed  on  him,  assumed  for  the 
purpose  of  concealment,    lb. 

153.  When  no  design  to  misrepresent 
is  charged  against  a  witness,  in  conse- 
quence of  his  relation  to  the  party  or 
to  the  cause,  evidence  of  similar  state- 
ments made  by  him  on  former  occa- 
ions,  is  not  admissible  to  support  the 
truth  of  what  he  may  testify,     lb. 

154.  A  State  law  which  makes  it  an 
indictable  offence  to  l  arbor  or  secrete 
a  slave,  whether  owing  service  to  any 
person  within  or  out  of  such  State,  is  a 
mere  police  regulation,  and  not  ancil 
lary  to  the  acts  of  Congress  upon  the 
subject,  nor  contrary  to  the  Constitu 
tion  of  the  United  States.  Willard  v. 
the  People,  4  Scam.  461  ;  EelU  v.  the 
People,  4  Scam.  498. 

155.  In  an  indictment  for  secreting 
a  negro  slave,  under  the  statute  of 
Illinois,  the  name  of  the  slave  need  not 
be  alleged  ;  it  is  sufficient  to  describe 
him  to  be  a  "  certain  negro  slave,  the 
property  of  A.  B."    lb. 

156.  In  such  case,  a  scienter  need 
not  be  alleged;  the  words  "harbor" 
and  "secrete"  imply  an  intention  to 
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defraud  the  owner,  which  is  the  essence 
of  the  offence,    lb. 

157.  Under  the  statute,  1  Rev.  Code, 
c.  15,  §  5,  an  indictment  found  for  em- 
ploying or  harboring  a  free  negro  or 
mulatto,  in  violation  of  the  statute,  1 
Rev.  Code,  c.  Ill,  §  75,  is  a  regular 
proceeding.  Fisher's  case,  10  Leigh 
673. 

158.  In  North  Carolina,  harboring  or 
maintaining  a  runaway  slave  within 
the  Act  of  1741,  &c.  (Rev.  Stat.  c.  34,  § 
73),  consists  in  secretly  aiding  him  by 
any  means  to  continue  absent  from  his 
master,  knowing,  at  the  time  of  render- 
ing such  aid,  that  he  was  a  runaway. 
State  v.  Hathaway,  3  Dev.  &  Bat.  125. 

159.  Indictment,  under  the  act  of 
1821,  for  harboring  two  slaves.  Both 
counts  of  the  indictment  alleged  the 
slaves  to  be  the  property  of  J.  S.;  the 
first  count  charging  that  they  were 
runaways,  and  fugitives  from  the  ser- 
vice of  J.  S.;  and  the  second,  that  J.  S. 
had  hired  them  out,  each  to  a  .different 
person  (named),  and  that  they  were 
fugitives,  respectively,  from  the  serv- 
ice of  the  person  to  whom  they  had 
been  hired.  The  proof  was  that  J.  S.f 
as  executor,  hired  the  slaves,  each  to 
the  person  named,  for  the  year  1850  ; 
that  they  ran  away,  and,  while  out, 
were  harbored  together  by  the  defend- 
ant ;  the  defendant  was  found  guilty, 
and  he  moved  for  an  arrest  of  judg- 
ment, or  for  a  new  trial ;  held  that  he 
was  properly  convicted — a  majority  of 
the  Court  holding,  that  it  was  immate- 
rial to  allege  or  prove  that  the  slaves 
were  fugitives  from  the  service  of  any 
one,  and,  therefore,  that  the  conviction 
was  good  under  the  first  count ;  other 
judges  holding  that  the  second  count 
was  not  bad  for  duplicity.  Stale  v. 
Holland,  5  Rich.  512. 

160.  In  Virginia,  on  a  criminal  pros- 
ecution under  the  last  clause  of  the 
13th  section  of  the  act  concerning 
slaves,  &c,  against  a  defendant  for 
allowing  a  number  of  slaves,  more  than 
five,  other  than  his  own,  "to  be  and  re- 
main" on  his  lot  or  tenement,  the  Com- 
monwealth must  not  prove  that  they 
remained  thereon  more  than  four  hours 
at  any  one  time.  Commonwealth  v. 
Booth,  6  Rand.  669. 

161.  The  testimony  in  such  a  prose- 
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cution  must  correspond  with  the  alle- 
gation, and,  therefore,  where  the  infor- 
mation charges  an  unlawful  assemblage 
of  negro  slaves,  it  is  held  that  the 
Commonwealth  must  prove  that  they 
were  slaves.     lb. 

162.  Where  an  indictment  is  found 
under  the  act  of  1831,  c.  113,  in  Ten- 
nessee, charging  that  an  assemblage  of 
slaves  was  knowingly  permitted  by  the 
defendant  on  his  premises  in  a  sus- 
picious place,  &c;  it  need  not  set 
forth  the  circumstances  which  make 
the  time  and  place  of  the  assemblage 
auspicious.  State  v.  Brown,  8  Humph. 
89. 

163.  Whether  an  indictment  for  per- 
mitting a  slave  to  go  at  large,  and 
hire  himself,  need  not  aver  that  the 
slave  did  go  at  large  and  hire  himself 
— Quere.  Parker  v.  Commonwealth,  8  B. 
Monr.  80. 

164.  In  an  indictment  under  the 
statute  of  1840,  of  Kentucky,  prohibit- 
ing a  master  from  allowing  his  slave  to 
go  at  large,  and  hire  himself,  it  need 
not  be  alleged  that  the  master  received 
any  compensation  therefor,  the  latter 


not  being  a  necessary  ingredient  in  the  free  man,  exercising  his  own  discretion 


offence,    lb. 

165.  In  an  indictment  under  the  stat- 
ute, 1  Rev.  Code  of  Virginia,  c.  Ill,  § 
13,  p.  424,  for  allowing  more  than 
five  slaves,  other  than  the  defendant's 
own,  to  be  and  remain  at  one  time  on 
his  premises,  it  is  not  necessary  to' 
charge  that  It  was  without  the  consent 
of  the  owners  of  the  slaves.  Common- 
wealth v.  Foster,  5  Gratt.  695. 

166.  Where  one  was  indicted  under 
the  act  of  the  legislature  of  1842,  which 
declared  it  unlawful  for  any  person  be- 
ing the  owner  or  employer,  or  having  the 
care  and  control  of  any  slave  or  slaves, 
to  permit  or  suffer  them  to  reside  or  be 
quartered  in  any  lot  or  in  any  outhouse 
in  any  incorporated  town  or  city  in  this 
State,  unless  such  lot  is  immediately 
connected  with  the  lot  upon  which  is 
the  usual  dwelling-house  or  residence 
of  such  person,  or  unless  the  house  in 
which  such  .slaves  reside  or  are  quar- 
tered is  upon  such  lot,  and  was  charged 
in  the  bill  of  indictment,  as  the  agent  or 
controller  of  the  slave  named,  whereas 
the  offence  created  by  the  statute  ap- 
plied only  to  the  owners  or  employers, 


or  to  persons  having  the  care  and  control 
of  any  slaves ;  held  that  the  term 
agent,  used  in  the  description  of  the 
party  charged,  was  properly  treated  as 
surplusage.  Tefft  v.  the  State,  23  Miss. 
(Cush.)  567. 

161.  Where  one  was  indicted  under 
the  Tennessee  act  of  1839,  c.  47,  for 
permitting  a  slave  to  act  as  a  free  man 
of  color,  and  the  indictment  alleged 
that  such  permission  was  unlawfully 
given  ;  it  was  held  that  such  word  was 
not  of  equivalent  import  with  the  word 
wilfully  used  in  the  statutes,  and  that 
the  indictment  did  not  allege  the  offence 
created  by  the  statute.  Morrow  v.  the 
State,  10  Humph.  120. 

168.  In  North  Carolina,  under  the  Re- 
vised Statutes,  c.  Ill,  §  31,  a  master  is 
not  indictable  for  permitting  his  slave 
to  go  at  large,  hiring  his  own  time  ;  he 
is  only  subject  to  the  penalty  of  forty 
dollars,  imposed  by  that  Bection  of  the 
act,  nor  is  the  slave  indictable.  State 
v.  Nat,  13  Iredell  154. 

169.  But  the  owner  is  indictable  un- 
der the  32d  section  of  the  same  act,  for 
permitting  a  slave  to  go  at  large,  as  a 


in  the  employment  of  his  time.    lb. 


V. 


Selling  to  and  Trading  with 
Slaves  —  Indictment  and  Statutes 
Respecting. 


170.  In  South  Carolina  the  informer 
is  entitled  to  a  moiety  of  the  fine  im- 
posed, upon  conviction,  under  the  act 
of  1817,  for  trading  with  a  slave  with- 
out a  ticket ;  the  provision  in  favor  of 
the  informer  contained  in  the  act  of 
1796,  in  relation  to  the  same  offence,  is 
not  affected  by  the  act  of  1817  ;  and 
the  two  acts  must  be  construed  in  pari 
materia.  State  v.  Baldwin,  2  Bailey  541. 

171.  Where  one  trades  with  two 
slaves  for  two  articles  at  the  same 
time,  he  is  liable  to  indictment  for  two 
offences,  under  the  act  of  South  Caro- 
lina of  1817  and  1825,  although  both 
slaves  belonged  to  one  owner.  State 
v.  Fife,  1  Bailey  1. 

172.  The  act  which  authorizes  in- 
flicting a  penalty  on  persons  "who 
buy,  sell  or  receive  from  any  slave  any 
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commodity,"  &o,  without  the  consent 
of  his  master,  is  violated  by  selling  to 
a  slave  without  the  consent  of  his  mas- 
ter.    Worrell  v.  State,  12  Ala.  132. 

173.  In  Mississippi,  so  much  of  the 
2d  section  of  the  act  of  March  6th, 
1850,  "to  suppress  trade  and  barter 
with  slaves,"  as  declares  that  the  name 
of  the  slave,  or  his  owner,  or  the  kind 
or  quantity  of  the  produce  or  commod- 
ity bought  or  sold,  need  not  be  al- 
leged in  the  indictment,  is  repugnant 
to  the  10th  section  of  the  bill  of  rights, 
which  declares  that  "in  all  criminal 
prosecutions  the  accused  shall  have  the 
right  to  demand  the  nature  and  cause 
of  the  accusation  against  him."  Murphy 
v.  the  State,  24  Miss.  590  ;  AUmon  v.  the 
State.    lb. 

174.  A  partner  who  was  not  present, 
and  against  whom  there  was  no  proof 
that  he  knew  of,  or  in  any  wise  as- 
sented to,  the  trading  of  his  co-partner 
with  a  slave,  cannot  be  made  criminally 
liable  for  such  act  of  the  latter.  The 
State  v.  Coleman,  Dudley's  S.  C.  R.  32. 

175.  The  offence  of  selling  liquor  to 
a  slave  without  a  permit  from  his  mas- 
ter by  an  unlicensed  grocer,  or  person 
having  no  license  to  keep  a  grocery, 
is  a  different  offence  from  a  sale  of 
liquor  to  a  slave  by  a  grocer  who  has 
license.  Frazier  v.  the  State,  6  Mo. 
195. 

It 6.  A  contract  to  sell  spirits  to  a 
slave,  which  is  not  completed  by  de- 
livery, is  not  an  indictable  offence. 
Pulse  v.  the  State,  5  Humph.  108. 

177.  Where  the  offence  charged  in  an 
indictment,  under  the  act,  was  giving 
and  delivering  liquor  to  a  certain 
"  slave  of  J.  F.  Mintsing,  named  Sam," 
and  the  verdict  was  giving  and  deliv- 
ering liquor  to  a  slave  ;  held  no  con- 
viction of  the  offence  charged.  The 
State  v.  Lohman,  Riley  67. 

178.  Where  a  clerk  received  ric0 
from  a  negro,  in  the  absence  of  the 
employer,  this  was  held  the  act  of  the 
owner,  under  the  Statute  of  1834, 
against  trading  with  a  negro,  unless 
the  contrary  was  shown.  The  State  v. 
Berhman,  Riley  92. 

179.  To  warrant  a  jury  to  convict  on 
an  indictment  for  the  selling  of  liquor 
to  a  negro,  it  ought  to  be  proven  that 
it  was  the  usual  course  of  business  at 


the  defendant's  store  to  retail ;  one  act 
is  not  sufficient,    lb. 

180.  Where  the  owner  of  a  slave  al- 
lows the  slave  to  traffic  with  any  one, 
yet  if  the  slave  has  no  ticket  or  per- 
mit in  writing  from  the  owner  or 
manager  of  such  slave,  the  person  who 
shall  traffic  with  him  shall  be  subject 
to  the  penalty  imposed  by  the  act  of 
1796.  The  State  v.  Stroud,  1  Brevard 
551. 

181.  Where  an  indictment  is  found, 
under  the  act  of  1796,  for  trading  with 
a  slave  without  a  ticket,  it  must  nega- 
tive every  branch  of  the  exception 
contained  in  the  enacting  clause  ;  and 
where  such  an  indictment  merely  al- 
leged that  the  slave  had  no  ticket 
from  his  master,  or  owner,  without  add- 
ing, "  or  any  other  person  having  the 
care  or  management  of  the  said  slave  f 
judgment  was  arrested.  The  State  v. 
May,  1  Brevard  150. 

182.  Where  the  master  gives  money 
to  his  slave,  with  instructions  to  buy 
whiskey  with  it  from  a  person  whom 
the  master  suspects  of  having  sold 
whiskey  to  his  slaves,  contrary  to  the 
statute  against  selling  liquors  to  a 
slave  without  the  permission  of  his 
master,  for  the  purpose  of  detecting  the 
offender,  if  guilty ;  this  does  not  jus- 
tify the  sale  to  the  slave  of  whiskey  for 
such  money,  it  not  being  such  a  per- 
mission to  the  slave  to  purchase  as  the 
statute  contemplates.  Jolly  v.  State, 
8  S.  &  Marsh.  145. 

183.  Where,  on  the  trial  of  such  per- 
son, the  Court  instructed  the  jury  that 
permission  to  the  slave  to  buy  liquor 
of  any  one  did  not  satisfy  the  statute, 
which  required  permission  to  the  seller; 
held  that  this  instruction  was  improp- 
er, as  a  permission  to  the  slave  to  buy 
implied  a  permission  to  the  vender  to 
sell,  and  that  it  should  have  been  sub- 
mitted to  the  jury  to  say  whether  his 
master  gave  the  slave  permission  to 
buy,  or  whether  the  slave  was  sent  to 
ascertain  and  fix  the  fact  that  the  ven- 
der would  sell  without  permission,  and 
did  so  sell  ;  and  that  if  the  jury  be- 
lieved the  former,  they  should  find  lor 
the  defendant,  if  the  latter,  against 
him.    lb. 

184.  In  Tennessee,  the  act  of  1829, 
c.  76,  which  prohibits  selling  spirituous 
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liquors  to  a  slave  without  a  written 
permit  from  the  owner,  is  repeal- 
ed by  the  act  of  1842,  c.  141,  which 
makes  a  verbal  permission  good.  Tay- 
lor v.  State,  7  Humph.  510. 

185.  And  where  an  indictment 
charges  the  defendant  with  selling  spir- 
ituous liquors  to  a  negro  slave,  with- 
out a  written  permission  from  his 
owner,  it  is  defective.     lb. 

186.  In  Tennessee,  in  an  indictment 
under  the  act  of  1839,  c.  47,  against  a 
person  having  the  control  of  a  slave, 
for  allowing  said  slave  to  trade  in  spir- 
ituous liquors  as  a  free  person  of  color, 
it  need  not  be  charged  that  the  liquor 
was  sold  to  a  particular  person ;  the 
indictment  is  sufficient,  if  it  simply 
avers  that  the  defendant  permitted  said 
slave  to  trade  in  spirituous  liquors  as 
a  free  person  of  color.  State  v.  Weak*, 
7  Humph.  522. 

187.  Where  the  selling  of  liquor  to 
slaves,  and  permitting  them  to  assem- 
ble and  tipple,  does  not  constitute  a 
nuisance,  each  offence  of  selling  may 
be  punished  separately.  Wilson  v. 
Commonwealth,  12  B.  Monr.  2. 

188.  Where  a  house  is  within  the  de- 
finition given  in  Smith  v.  Common- 
wealth (6  8.  Monr.  22),  the  permission 
of  the  owner  of  the  slaves  to  sell  liq- 
uor, does*  exempt  the  keeper  of  the 
house  from  the  penalty  of  tKe  law. 
lb. 

189.  Where  an  indictment  alleges 
that  the  defendant  permitted  slaves 
unlawfully  to  be  and  remain  about  his 
house,  buying,  drinking  and  tippling, 
it  is  sufficient  to  negative  any  implica- 
tion of  the  owner's  permission.     lb. 

190.  Where  an  indictment  lies  for  a 
nuisance  in  the  City  Court  of  Lexington, 
no  prosecutor  is  necessary,    lb. 

191.  To  sell  spirituous  liquors  to 
slaves  is  not  unlawful,  unless  it  be  done 


the  latter.     The  State*.  Coleman,  Dud- 
ly's  S.  C.  32. 

193.  In  North  Carolina,  a  person  is 
indictable  for  buying  from,  or  selling 
to  a  slave  on  his  own  account,  even  if 
the  owner  of  the  slave  has  given  Mb 
permission  for  that  purpose,  unless  that 
permission  be  in  writing.  State  t. 
Hart,  4  Iredell  246. 

194.  An  authority  cannot  be  given 
by  any  person  to  the  slave  of  another 
to  sell  an  article,  though  that  article 
be  the  property  of  the  person  giving 
the  permission.      lb. 

195.  Where  an  indictment  charges 
both  a  selling  by  a  slave  and  a  selling 
to  a  slave  in  the  same  count,  advan- 
tage cannot  be  taken  of  this,  thoogh 
not  strictly  proper,  by  a  motion  in  ar- 
rest of  judgment  after  trial ;  at  least 
such  a  defect  in  form  is  cured  by  the 
statute  of  amendment,  Rev.  Stat  c.  35, 
§  12.    lb. 

196.  Any  trading  with  a  slave,  with- 
out a  permit  from  his  owner  or  em- 
ployer, in  buying  or  selling,  for  cash  or 
on  credit,  for  much  or  for  little,  is  an 
indictable  offence  under  the  act  of 
1817.  State  v.  Von  Glon,  1  McMullan 
187. 

197.  The  confession  of  a  clerk,  in 
the  absence  of  his  employer,  that  he 
had  sold  wine  to  a  servant-girl,  is  not 
evidence  to  charge  the  employer,  and 
a  new  trial  will  be  granted  to  the  ab- 
sent defendant  without  prejudice.  SUUe 
v.  Boise  Sf  Stake,  1  McMullan  191. 

198.  In  South  Carolina,  it  is  immate- 
rial whether  the  property  sold  by  a 
slave,  contrary  to  the  act  of  1811,  to 
prevent  illicit  trading  with  negro 
slaves,  be  the  property  of  the  slaves,  of 
his  master,  or  of  any  other  person.  Stsk 
v.  Anon,  2  Nott  &  McCord  27. 

199.  The  owner  or  master  sending  s 
slave  with  goods,  on  purpose  to  entrap 


without  the  owner's  consent ;  but  to1  Hhe  person  who  might  trade  for  them 


allow  them  to  assemble  frequently  in 
his  h<4use,  and  sell  liquor  to  them,  and 
permit  them  to  drink  and  tipple, 
amounts  to  a  nuisance.    lb. 

192.  A  partner  who  was  not  present, 
and  against  whom  there  was  no  evi- 
dence that  he  knew  of,  or  in  anywise 
gave  his  assent  to,  the  trading  of  his 
co-partner  with  a  slave,  cannot  be 
-criminally  responsible  for  such  act  of 


with  the  slave,  and  standing  by  to  see 
the  act  of  trading,  or  otherwise  to  de- 
tect the  illegal  traffic,  and  not  forbid- 
ding or  sanctioning  the  transaction, 
does  not  thereby  legalize  such  trad- 
ing,   lb. 

200.  Where  defendant  had  been  in 
the  habit  of  trading  with  slaves  with- 
out a  permit,  and  had  authorized  his 
clerk  so  to  trade,  and  knew  that  hk 
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negro  slave  (whom  he  also  kept  as  a 
clerk  in  his  store)  had  traded  in  the 
same  manner  in  his  shop,  to  which  he 
made  no  objection,  it  is  sufficient  evi- 
dence to  presume  that  he  was  so  author- 
ized by  his  master  as  to  make  the  lat- 
ter liable  for  the  penalty,    lb. 

201.  A  negro  dealing  with  the  clerk 
of  a  shop-keeper  without  a  ticket  from 
his  master,  or  owner,  &c,  is  not  suffi- 
cient to  charge  such  shop-keeper  on  an 
indictment,  unless  the  knowledge  of 
the  fact  was  brought  home  to  him,  or 
some  general  order  proved  for  that 
purpose,  though  the  clerk  himself  is 
chargeable.  State  v.  Dawson,  2  Bay 
360. 

202.  Where  one  sold  a  horse  to  a  slave 
belonging  to  the  estate  of  H.,  without 
a  written  permit,  but  in  the  presence 
and  with  die  assent  of  an  overseer  of 
the  estate,  whose  agency  extended  no 
further  than  to  see  that  the  stock  of  the 
plantation  was  properly  taken  care 
of,  and  to  give  the  negro  passes  when 
necessary,  it  was  held  that  such 
presence  and  assent  did  not  legalize 
the  trading.  State  v.  Isaacs,  1  Spears 
223, 

203.  It  might  be  otherwise  where  the 
master,  owner,  or  other  person  having 
the  unqualified  control  of  a  slave  is 
present,  and  assents  to  the  sale.    lb. 

204H  In  Alabama,  a  verbal  permis- 
sion from  the  owner  of  a  slave  to 
sell  "  dry  goods"  to  the  slave,"  is  too 
general  and  indefinite.  The  permission, 
whether  verbal  or  in  writing,  should 
specify  the  article  to  be  sold  (Dargan, 
C.  J.,  dissenting) ;  held  that  the  term 
"  dry  goods  "  was  sufficiently  definite. 
Hurt  v.  the  State,  19  Ala.  19. 

205.  In  Alabama,  the  act  of  February 
7th,  1850  (Pamphlet  acts,  1851),  renders 
it  unnecessary,  in  a  prosecution  for 
trading  with  a  slave,  to  aver  in  the 
indictment,  or  to  prove,  who  was  the 
master,  owner  or  overseer  of  such 
slave,  or  to  negative  his  assent  to  such 
trading.  Hirschfelder  v.  State,  19  Ala. 
534. 

206.  The  act  of  February  7th,  1850, 
which  dispenses  with  the  necessity  of 
certain  averments  in  an  indictment  for 
trading  with  a  slave,  is  not  unconstitu- 
tional,   lb. 

207.  Permission  from  the  owner  or 


master  to  sell  goods  to  his  slave,  not 
expressing  the  articles  to  be  sold,  is 
not  such  a  consent  as  the  statute  re- 
quires, and  furnishes  no  protection  to 
the  defendant,    lb. 

208.  An  indictment  (under  A.  A., 
1817  and  1814)  for  selling  liquor  to  a 
slave  of  William  Patton,  charged  the 
selling  to  have  been  without  "  a  writr 
ten  order  of  or  from  the  said  William 
Boyce  (instead  of  Patton  the  owner),  or 
of  or  from  any  other  person  having 
charge  or  management  of  said  slave." 
After  verdict  of  conviction,  judgment 
was  arrested.  Siatc  v.  Boyce,  Cheves 
77. 

209.  In  Alabama,  an  indictment  for 
selling  spirituous  liquors  to  a  slave, 
which  alleges  that  the  defendant  sold 
"  to  one  Henry,  a  slave,  the  property 
of  one  H.  M.,  a  certain  commodity,  to 
wit,  one  gallon  of  whiskey,  without  the 
consent  of  the  master,  owner,  or  over- 
seer of  said  slave,  either  verbally  or  in 
writing,  expressing  the  article  permit- 
ted to  be  sold,  being  first  had  and  ob- 
tained," is  good,  under  the  act  of  1850 
(pamphlet  acts,  1849-50,  p.  49).  Lind- 
say v.  the  State,  19  Ala.  560. 

210.  An  indictment  for  selling  whis- 
key to  a  slave  cannot  be  supported  by 
proof  of  the  sale  of  any  other  kind  of 
liquor,  although  the  liquor  specified  is 
laid  under  a  videlicit.    lb. 

211.  In  an  indictment  for  selling  to 
a  slave  in  the  night-time,  it  is  not  ne- 
cessary to  negative  an  order  of  the 
owner  or  manager,  the  offence  having 
been  committed  in  the  night-time. 
State  v.  Robbins,  9  Iredell  356. 

212.  In  such  an  indictment,  the  slave 
is  sufficiently  identified  by  his  name  ; 
a  further  description,  by  giving  the 
name  of  the  owner,  is  not  necessary. 
lb. 

213.  On  the  trial  of  an  indictment  for 
selling  liquor  to  a  slave,  without  the 
permission  of  the  owner,  master,  or 
overseer,  the  State  must  show  affir- 
matively that  the  liquor  was  sold  with- 
out such  permission.  McGirire  v.  the 
State,  13  Smedes  &  Marsh.  257. 

214.  Where  one  is  indicted  for  sell- 
ing liquors  to  slaves,  without  the  per- 
mission of  their  owner,  master,  or  over- 
seer, it  is  no  defence  that  the  master 
gave  his  negro  permission  to  exchange 
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certain  articles  with  the  accused  for 
liquor,  without  the  knowledge  of  the 
accused,  and  for  the  purpose  of  detect- 
ing him,  although  the  master  was  pres- 
ent without  the  accused's  knowledge 
of  the  transaction.  Bond  v.  the  State, 
13  Smedes  &  Marsh.  265. 

215.  Under  the  statute  which  pro- 
hibits buying  and  selling  to  and  from 
a  slave,  without  the  consent  of  the 
owner,  master,  or  overseer  of  such 
slave,  in  writing,  an  indictment*  alleg- 
ing the  buying  or  selling,  "without 
the  consent  of  the  owner,"  is  good. 
The  State  v.  Saunders,  9  Port.  326. 

216.  In  an  indictment  under  the 
statute  against  selling  spirituous  liq- 
uors to  a  slave,  it  is  not  necessary 
that  the  kind  of  liquor  sold  should  be 
proved,  nor  the  name  of  the  master  of 
the  slave,  to  show  that  he  is  a  slave. 
Noonan  v.  the  State,  1  Smedes  &  Marsh. 
562. 

217.  In  an  indictment  for  trading 
with  a  slave,  in  Alabama,  the  allega- 
tion that  it  was  without  the  consent  of 
the  master  or  owner,  is  not  necessary  to 
be  proved.  The  State  v.  Gaus,  9  Port. 
633. 

218.  Where  an  indictment  is  found 
for  trading  with  a  slave,  contrary  to 
the  act  of  1796,  it  was  held,  on  motion 
in  arrest  of  judgment,  that  trading  for 
an  iron  band  was  within  the  meaning 
of  the  act,  being  within  the  mischief. 
The  State  v.  Thornton,  2  Brevard  408. 

219.  It  is  not  necessary  such  in- 
dictment should  lay  the  offence  to  be 
committed  with  force  and  arms,  nor 
need  it  state  the  value  of  the  article 
traded,    lb. 

220.  Where  an  indictment  is  brought 
under  the  act  of  1817,  for  trading  with 
a  slave,  without  a  permit,  proof  that 
the  slave  carried  corn  into  the  defend- 
ant's kitchen,  at  his  instance,  and  there 
left  it,  is  not  the  less  competent  to  go 
to  the  jury  as  a  fact  tending  to  show 
the  illegal  trading,  because  the  act  of 
1834  has  provided  that  similar  proof  in 
certain  other  cases  shall  alone  be  suffi- 
cient for  conviction.  The  State  v. 
Bowers,  2  Speers  671. 

221.  Where  one  is  indicted  for  sell- 
ing liquor  to  a  slave,  without  license, 
he  may  have  a  new  trial  if  it  be  shown 
that  it  was  done  by  his  clerk  in  his 


absence,  and  the  clerk  has  been  already 
punished.  The  State  v.  Bohles,  1  Rice 
145,  147. 

222.  In  an  indictment,  under  the  3d 
section  of  the  act  of  1834,  against 
selling  spirituous  liquors  to  a  slave, 
without  a  ticket  from  the  master  or 
owner,  the  defendant  need  not  be  de- 
scribed as  a  "  free  white  person."  The 
State  v.  Schroeder,  Riley  65. 

223.  Nor  need  the  defendant  be  de- 
scribed as  a  "  vender  and  retailer  of 
spirituous  liquors  f  it  is  sufficient  to 
describe  him  in  any  one  of  the  charac- 
ters designated  in  the  act  as  a  vender, 
retailer,  or  distiller,    lb. 

224.  Where  an  indictment  charges 
the  defendant  with  delivering  spirit- 
uous liquors  to  "  a  slave  of  a  person 
and  name  unknown,"  it  is  indefinite, 
uncertain,  and  insufficient,    lb. 

225.  An  indictment  on  the  33d  sec. 
of  the  act  concerning  slaves  (Rev. 
Stats,  of  Missouri,  1018),  which  charges 
the  sale  of  one  pint  of  whiskey,  without 
then  and  there  having  a  written  permit 
from  the  owner  or  overseer  of  said  slave, 
or  any  one  having  legal  authority  over 
said  slave,  authorizing  said  sale,  is  valid. 
A  "  written  permit"  to  do  the  act,  may 
be  equivalent  to  the  "  consent  in  writ- 
ing," and  the  want  of  such  consent 
from  the  "  owner,  overseer  of  the  slave, 
or  any  one  having  legal  authority  over 
said  slave,"  may  be  equivalent  to  the 
words,  want  of  consent  of  the  "  master, 
owner,  or  overseer  of  such  slave."  The 
State  v.  Swadley,  15  Mo.  515. 

226.  In  Tennessee,  an  indictment 
under  the  act  of  1842,  c.  141,  which 
charged  that  the  defendant  sold  spirit- 
uous liquors  to  a  slave,  the  property 
of  A.  V.,  without  permission  of  A.  V.,  is 
good.  If  he  sold  it  by  permission  of 
the  agent  of  the  owner,  it  is  matter  of 
defence  which  it  is  not  necessary  to 
negative  in  the  indictment  Martin  v. 
State,  6  Humph.  204. 

227.  Where  an  indictment  is  found 
for  dealing  with  slaves,  it  should 
negative  the  consent  of  all  persons 
authorized  to  give  it ;  and  it  is  not 
enough  to  negative  that  of  one  only. 
Markty  v.  the  State,  10  Mo.  291. 

228.  In  an  indictment  against  a 
licensed  retailer,  for  permitting  a  slave 
to  be  in  his  storehouse  between  sun- 
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set  and  sunrise,  without  a  written  per- 
mit from  his  master,  under  the  statute 
of  1817,  c.  227,  §  1,  in  Maryland,  must 
state  the  names  of  the  slave  and  his 
master,  if  known;  if  unknown,  the  fact 
should  be  so  alleged,  and  also  that 
there  was  no  license  in  existence 
authorizing  the  slave  to  remain  in  the 
retailer's  store  within  the  period  pro- 
hibited by  the  statute  ;  and  it  is  not 
enough  to  allege  that  the  slave  was 
there  at  that  time,  not  having  a  written 
order  or  license  from  his  master.  State 
v.  NuttrtU,  1  Gill  54. 

229.  It  is  not  necessary  that  the 
christian  name  of  the  owner  of  the 
slave  should  be  inserted  in  an  indict- 
ment for  selling  liquor  to  a  slave  ;  an 
objection  of  this  kind  comes  too  late 
after  verdict;  the  proper  course  is  by 
demurrer  or  motion  to  quash  the  indict- 
ment State  v.  Rudolph,  3  HilPs  S.  C. 
257. 

230.  On  an  indictment  under  the  act 
of  1834,  for  dealing  with  a  slave,  a  re- 
ceiving by  the  clerk  is  prima  facie  evi- 
dence of  a  buying  by  the  owner  of  the 
shop,  and  makes  them  both  guilty. 
State  v.  Berhman,  3  HilPs  S.  C.  900. 

231.  In  an  indictment  under  the  act 
of  1834,  for  selling  spirituous  liquors 
to  a  slave,  it  is  not  necessary  to  de- 
scribe the  defendant  as  a  free  white 
person.  State  v.  Schroder,  3  HilPs  S.  C. 
61. 

232.  If  the  defendant  be  a  vender  of 
spirits,  he  is  liable,  under  the  act, 
whether  he  retails  or  not.  State  v. 
Schroder,  3  HilPs  S.  C.  61. 

233.  On  an  indictment  against  de- 
fendant for  selling  spirituous  liquors  to 
a  slave,  the  count  on  which  he  was  con- 
victed was  for  delivering  spirituous 
liquors  to  a  slave  of  a  person  and 
name  unknown  ;  held  that  the  count 
was  insufficient,  by  reason  of  its  gene- 
rality. Stale  v.  Schroder,  3  HilPs  S. 
C.  61. 

235.  Under  an  indictment  for  selling 
to  a  slave,  without  the  consent  of  his 
master,  one  yard  of  cotton  cloth,  it  is 
not  necessary  that  the  evidence  should 
prove  that  the  cloth  sold  was  of  cotton. 
State  v.  Newman,  7  Ala.  69. 

236.  In  South  Carolina,  a  prosecu- 
tion under  the  act  of  1817,  for  trading 
with  a  slave*  not  commenced  until  six 


months  after  the  offence,  is  not  barred 
by  the  act  of  1748,  as  regards  the  im- 
prisonment. Corporal  punishment  is 
not  embraced  in  the  words  "penalty  or 
forfeiture,"  both  of  which  were  intend- 
ed to  apply  to  cases  where  the  punish- 
ment is  pecuniary  only.  See  State  v. 
Fields,  2  Bail.  554  ;  State  v.  Free,  2 
HilPs  S.  C.  628. 

237.  In  South  Carolina,  although  the 
overseer  of  a  plantation  may,  at  least 
in  the  absence  of  the  owner,  give  the 
written  permit  required  by  the  act  of 
1817,  so  as  to  justify  a  stranger  in 
trading  with  the  slaves  placed  under 
his  charge,  yet  he  cannot  himself  legal- 
ly trade  with  them  without  a  written 
permit  so  to  trade  from  the  owner  ;  in 
virtue  of  his  office  as  overseer  he  has 
no  legal  right  to  trade  with  the  slaves. 
State  v.  Chandler,  2  Strobh.  266. 

238.  In  South  Carolina,  a  person  who 
sells  liquor  to  a  negro,  without  a  li- 
cense, may  be  convicted  under  the  act 
of  1784,  for  retailing  without  a  license, 
and  under  the  act  of  1817,  for  trading 
with  a  negro  without  a  ticket  for  the 
same  act  of  selling.  State  v.  Sonner- 
kalb,  2  Nott  &  McCord  280. 

239.  The  act  of  1834,  against  deal- 
ing with  slaves,  repeals  the  act  of  1817 
on  the  same  subject,  so  far  as  regards 
distillers,  venders  and  retailers  of  spir- 
ituous liquors.  This  class  of  persons 
are  exclusively  liable  under  the  act  of 
1834  for  the  offences  therein  specified, 
and  must  be  charged  in  the  words  of 
the  act ;  and,  therefore,  where  defend- 
ant was  convicted  of  selling  liquor  to 
a  slave,  on  an  indictment  which  did  not 
describe  him  as  a  distiller,  vender,  or 
retailer  of  spirituous  liquors,  and  the 
testimony  was  that  he  was  a  retailer  of 
spirituous  liquors,  a  new  trial  was  or- 
dered. State  v.  Evans,  3  HilPs  S.  C. 
190. 
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IV.  Whipping  and  beating  Slaves,  and 
Indictment  therefor — Killing  Slaves, 
and  Indictment  therefor. 

240.  In  Missouri,  an  indictment  for 
inhumanly  beating  a  slave,  under  the 
statute  (R.  C.  1845,  406),  the  name  of 
the  owner  of  the  slave  need  not  be  al- 
leged.    Grace  v.  State,  10  Mo.  232. 

241.  In  South  Carolina,  in  an  indict- 
ment under  the  act  of  1843,  for  unlaw- 
fully whipping  a  slave  without  suffi- 
cient provocation,  the  jury  are  the 
proper  judges  whether  the  provocation 
was  sufficient  to  excuse  the  whipping 
inflicted.  State  v.  Harlan,  5  Rich. 
470. 

242.  Such  an  indictment  alleged  the 
slave  to  be  the  property  of  Mrs.  S.;  the 
proof  was  that  the  slave  was  generally 
called  Mrs.  S.'s,  that  she  had  had  pos- 
session of  him  with  the  consent  of  the 
legal  owner,  and  that  in  the  exercise 
of  full  control  over  him,  she  had  hired 
him  to  a  third  person ;  held  that  he 
was  sufficiently  described  as  her  proper- 
ty,   lb. 

243.  In  Virginia  a  master  is  not  lia- 
ble to  indictment  for  beating  of  his 
own  slave.  Com.  v.  Turner,  5  Rand. 
678. 

244.  Where  a  slave  throws  off  the 
authority  of  his  master,  puts  himself 
in  a  hostile  attitude  towards  him,  re- 
sists his  dominion  and  control  by  phys- 
ical force,  showing  by  his  acts,  while 
in  a  personal  conflict  with  his  master, 
a  design  to  make  that  resistance  effec- 
tual in  escaping  from  his  dominion  and 
authority,  the  master  has  the  authority 
to  employ  such  means,  and  so  much 
force,  to  any  extent,  as  will  be  suffi- 
cient to  subdue  him  ;  but  if  the  slave 
is  not  resisting  the  master  by  physical 
force  or  by  hostile  acts,  and  is  simply 
in  a  state  of  disobedience,  without  per- 
sonal violence  towards  the  master, 
then  the  latter  can  only  inflict  such 
punishment  as  is  appropriate  to  the 
case,  without  endangering  life  or  limb. 
DaveY.  the  State,  22  Ala.  23. 

245.  The  slave,  without  doubt,  has 
the  natural  right  of  self-preservation 
or  self-defence;  but  to  avail  himself  of 
this  for  the  justification  of  his  acts,  he 
must  not  be  a  wrong-doer  himself.    If, 


in  the  perpetration  of  a  wrong,  he  does 
an  act  which  he  might  justify  if  he 
were  in  the  right,  the  law  will  not  pro- 
tect him  on  the  ground  of  natural  right 
any  more  than  it  will  any  other  wrong- 
doer,    lb. 

246.  In  South  Carolina  the  crime,  by 
act  of  Assembly,  of  killing  a  slave  in 
sudden  heat  and  passion,  is  a  distinct 
offence  from  the  Common  Law  crime  of 
manslaughter.  State  v.  Raines,  3 
McCord  533. 

247.  In  South  Carolina,  the  act  of 
1821,  which  makes  it  murder  to  kill  a 
slave,  does  not  take  away  from  one  who 
is  indicted  therefor  the  right  of  ex- 
culpating himself  by  his  own  oath;  and 
the  fact  of  a  third  person  coming  up 
at  the  moment  of  the  death  of  the 
slave,  after  the  wounds  were  given, 
does  not  change  the  nature  of  the  case. 
lb. 

248.  In  Virginia,  a  negro  slave  is  a 
person  on  whom  a  free  person  can  com- 
mit the  offence  of  unlawful  shooting, 
stabbing,  etc.,  within  the  meaning  of 
the  act  of  February  9th,  1819.  Com.  v. 
Carver,  5  Rand.  660. 

249.  The  act  of  1791,  sec.  3,  relative 
to  the  murder  of  slaves,  is  not  suffi- 
ciently definitive  to  warrant  a  court  to 
pass  judgment  of  death  upon  one  con- 
victed under  it.  The  State  v.  Boon,  1 
Tayl.  246. 

250.  In  South  Carolina,  under  the 
act  of  1740,  for  killing  a  negro  in  heat 
and  passion,  the  payment  of  one  fine  is 
not  sufficient ;  but  every  one  convicted 
of  the  offence  is  individually  liable  for 
the  whole  penalty.  State  v.  Smith,  I 
Nott  &  McCord  13. 

251.  The  property  in  a  slave  is  not 
of  the  essence  of  the  offence  of  the 
murder  of  him,  and  it  is  immaterial 
whether  it  be  laid  in  the  indictment  or 
not ;  hence  it  need  not  be  proved  upon 
the  trial  as  laid  ; — query,  if  the  prop- 
erty be  proved  different  from  that  laid. 
State  v.  Scott,  1  Hawks'  R.  24. 

252.  One  convicted  of  wilfully  kill- 
ing a  slave,  with  malice  prepense, 
is  guilty  of  murder,  and  not  entitled  to 
benefit  of  clergy,    lb. 

253.  An  indictment  for  the  murder 
of  a  slave  which  concludes  at  Common 
Law,  is  good.  State  v.  Reed,  2  Hawks 
454. 
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254.  Where  an  indictment  lies  for 
the  malicious  stabbing  of  a  slave,  it 
can  be  sustained  under  the  3d  section 
of  the  Virginia  act  of  January  28,  1803. 
Com.  v.  Chappie,  1  Virg.  Cas.  184. 


VII.  Miscellaneous. 

255.  Where  one  brings  a  slave  into 
Kentucky,  who  is  not  a  person  within 
the  exceptions  of  the  statute  of  1815, 
although  he  intends  to  export,  and 
actually  does  export,  the  slave  to  an- 
other State,  he  is  liable  to  an  indict- 
ment for  such  offence.  Commonwealth 
v.  Griffin,  7  J.  J.  Marsh.  588. 

256.  Where  there  is  the  sale  of  a  free 
negro,  by  his  own  consent,  as  a  slave, 
under  a  collusive  contract  between  the 
seller  and  the  negro  that  they  would 
divide  the  proceeds  of  the  sale  between 
them  ;  held  that  it  is  not  such  a  sale 
of  a  free  negro  for  a  slave,  as  is  made 
felony  under  the  Virginia  statute,  1 
Rev.  Code  of  1792,  ch.  103,  §  28.  Mer- 
cer v.  Commonwealth,  2  Virg.  Cas.  144. 

257.  Where  two  persons  have  a 
claim  to  a  negro,  who  is  in  possession 
of  one  of  them,  the  other  cannot  take 
him  forcibly.  The  State  v.  Cooper,  2 
Overt.  96. 

258.  Where  a  constable  fabricated 
charges  against  free  persons  of  color 
in  order  to  enslave  them,  and  make 
money  thereby  ;  held  that  he  might  be 
indicted  and  convicted,  although  the 
persons  injured  are  absent ;  and  the 
argument  that  he  acted  under  a  mag- 
istrate's warrant  will  not  protect  him. 
The  State  v.  Greenwood,  1  Rep.  Con.  Ct. 
420. 

259.  Where  a  slave  belonged  to  a 

Serson  in  Virginia,  and  escaped  into 
fassachusetts,  after  which  the  owner 
died ;  it  was  held  that  under  the  act 
of  Congress  of  1793,  ch.  51,  the  slave 
could  be  seised  without  a  warrant. 
Commonwealth  v.  Griffith,  2  Pick.  11. 

260.  The  right  of  property  and  com- 
merce in  slaves  is  not  controlled  by  the 
ordinary  rules  which  distinguish  other 
property,  and  is  the  subject  of  internal 
regulation  by  the  States,  over  which 
Congress  has  no  power.  Common- 
wealth v.  Griffin,  8  B.  Monr.  208. 


261.  In  South  Carolina,  the  doctrine 
on  the  subject  of  master  and  servant 
applies  to  the  relation  of  master  and 
slave.     Snee  v.  Trice,  1  Brevard  178. 

262.  Where  one  has  hired  a  slave, 
he  cannot  be  indicted  for  a  battery  on 
him,  committed  during  the  hiring ;  but 
the  owner  may  recover  damages  for 
an  injury  depreciating  his  value.  The 
State  v.  Mann,  2  Dev.  263. 

263.  Upon  the  trial  of  a  presentment 
upon  the  statute,  1  Rev.  Code,  ch.  Ill, 
§13,  against  the  occupier  of  a  tene- 
ment, for  knowingly  allowing  more 
than  five  slaves  to  be  and  remain  at 
one  time  on  his  lot  or  tenement,  with- 
out consent  of  the  owners,  where  the 
prosecutor  shows  the  assemblage  of 
more  than  five  slaves,  the  onus  proban- 
di  lies  on  the  defendant  to  show  the 
consent  of  the  owners.  Connor's  case, 
5  Leigh  718. 

264.  To  support  a  prosecution  for  the 
offence  created  by  the  first  section  of 
the  act  to  suppress  the  circulation  of 
incendiary  publications,  passed  March 
23d,  1836,  the  person  who  is  accused 
must  be  a  member  or  agent  of  an  abo- 
lition or  anti-slavery  society.  Barrttfs 
case,  9  Leigh  665. 

265.  An  indictment  will  lie,  under 
the  statute  of  1822-'3,  ch.  84,  against 
a  free  person  for  wilfully,  and  without 
lawful  authority,  injuring,  by  assault- 
ing and  beating,  the  slave  of  another. 
Howard's  case,  11  Leigh  631. 

266.  In  Virginia, ,upon  an  indictment 
under  the  statute,  1  Rev.  Code,  ch.  Ill, 
§  28,  for  selling  a  free  negro  for  a 
slave,  the  proof  of  the  sale  was  a  writ- 
ten agreement  importing  that  the  ac- 
cused sold  the  negro  to  the  vendee,  for 
which  he  was  to  deliver  and  pay  goods 
and  money  to  the  vendor ;  but  the 
vendee  was  to  take  the  negro  on  trial 
for  a  month,  and  if  at  the  end  thereof 
the  vendee  liked  him,  he  was  to  pay 
the  price,  and  the  vendor  was  to  give 
the  bill  of  sale  ;  the  vendee  paid  a 
small  part  of  the  purchase-money,  but 
the  negro  ran  away  within  the  month, 
and  upon  suspicion  that  he  was  a  free 
negro,  or  had  been  stolen  bv  the  ac- 
cused, was  apprehended  within  the 
month;  held,  1st,  that  the  sale  of  a 
free  negro,  to  make  it  a  felony  within 
the  statute,  must  be  an  absolute  sale  ; 
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2d,  that  the  contract  in  this  case  was, 
in  its  terms,  a  conditional  sale,  to  be 
affirmed  or  annulled  at  the  vendee's 
option  within  a  month  ;  but  if  affirmed 
by  him,  the  sale  then  became  absolute, 
and  the  felony  was  complete  ;  and  3d, 
that  such  affirmance  of  the  sale  by  the 
vendee  might  be  shown,  either  by  posi- 
tive act  of  the  vendee,  or  by  mere  lapse 
of  time,  without  any  act  of  the  vendee 
affirming  or  annulling  the  sale.  Nix's 
case,  11  Leigh  636. 

267.  The  master  or  overseer,  and 
not  the  slave,  is  the  party  to  judge 
whether  the  slave  is  too  sick  to  be 
able  to  labor  ;  the  latter  cannot,  there- 
fore, resist  the  directions  of  the  former 
to  go  to  work.  The  State  v.  Abram,  10 
Ala.  928. 

268.  Evidence  that  a  slave  ran  away 
from  his  owner  while  in  the  act  of  in- 
flicting corporal  punishment,  and  was 
afterwards  found  in  possession  of  a 
man  who  claimed  to  be  his  owner,  is 
not  enough  to  support  a  conviction  for 
negro-stealing.  Carey  v.  the  State,  7 
Humph.  500, 

269.  The  corpus  delicti  must  be  es- 
tablished in  some  mode  by  positive  or 
presumptive  testimony  before  the  pre- 
sumption of  guilt,  arising  from  the  pos- 
session of  a  runaway  slave,  will  attach 
to  such  possession,  and  throw  the  bur- 
den of  exculpation  upon  him.    lb. 

2  tO.  In  this  case,  the  case  of  Tyner 
v.  State  (5  Humph.  383),  was  cited 
and  approved.    lb, 

271.  The  act  of  1819  (Rev.  Stat, 
ch.  34,  §  60,)  forbidding  any  pereon 
from  passing  counterfeit  bank-bills, 
&c,  does  not  embrace  slaves.  State 
v.  Slave,  Busbee  N.  C.  R.  214. 

2*72.  A  statute  must  mention  slaves, 
to  bring  them  under  its  penalties. 
lb. 

273.  A  master  shall  not  maim  his 
slave  (as  castrating  him),  for  the  pur- 
pose of  his  moral  reform.  Worley  v. 
the  State,  11  Humph.  172. 

274.  Where  a  white  person  procures 
a  slave  to  commit  an  assault,  with  in- 
tent to  commit  murder  in  the  first  de- 
gree on  a  free  white  person,  he  shall 
be  punished  by  imprisonment  in  the 
penitentiary  as  white  men  are  punished 
under  the  Tennessee  code  of  1829,  for 
that  offence,  and  not  as  slaves   are 


punished  by  the  act  of  1835,  ch.  10. 
The  State  v.  McCam,  11  Humph.  494. 

275.  In  Virginia,  to  sustain  an  in- 
dictment under  section  24,  chapter  10, 
session  acts  of  1847-8,  for  punishing 
any  free  person  who,  speaking  or  writ- 
ing, shall  maintain  that  owners  have 
no  right  of  property  in  their  slaves,  tie 
government  must  show  in  the  alleged 
speaking  that  the  defendant  denied 
the  right  of  owners  to  property  in 
slaves,  and  that  this  denial  was  main- 
tained by  him  ;  the  denial  must  be 
in  express  terms  or  necessarily  im- 
plied. Bacon  v.  Commonwealth,  7  Gratt 
602. 

276.  In  North  Carolina,  the  presump- 
tion is  that  a  black  man  is  a  slave. 
The  State  v.  Mitttr,  7  Iredell  275. 

277.  A  battery  committed  on  a  slave, 
no  justification  or  circumstances  attend- 
ing it  being  shown,  is  an  indictable 
offence  ;  but  every  battery  on  a  slave 
is  not  indictable,  because  the  person 
making  it  may  have  matter  of  excuse 
or  justification  which  would  be  no  de- 
fence for  committing  a  battery  on  a 
free  person  ;  each  case  of  this  sort 
must  in  a  great  degree  depend  on  its 
own  circumstances.  The  State  v. 
Hale,  2  Hawks  582. 

278.  The  presumption  of  law  is  in 
favor  of  freedom.  The  State  v.  DiUar 
hunt,  3  Harrington  551. 

279.  A  convict  servant  is  a  free  man 
for  the  purpose  of  giving  evidence,  as 
well  as  of  punishment.  The  State  v. 
Griffin  %  Wilson,  3  Harrington  560. 

280.  Section  seventeen  of  the  crimi- 
nal code  applies  to  others  as  well  as 
the  owners  of  such  convicts.     lb. 

281.  Betting  is  not  necessary  to  con- 
stitute the  offence  of  gaming  with  a 
negro,  under  the  act  of  1834.  The 
State  v.  Nates,  3  Hill's  S.  C.  200. 

282.  A  master  who  carries  off  his 
slave  is  liable  under  the  act,  though 
the  slave  is  afterwards  brought  back, 
tried  and  punished.  The  State  v.  South, 
5  Rich.  490. 

283.  Permitting  a  man's  slaves  to 
meet  and  dance  on  his  premises  on 
Christmas  eve,  or  other  holidays,  even 
though  other  slaves,  with  the  permis- 
sion of  their  masters,  participate  in  the 
enjoyment,  and  though  some  of  the 
younger  members  of  the  owner's  family 
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occasionally  join  in  the  dance,  does  not 
constitute  the  offence  of  keeping  a  disor- 
derly house,  or  any  other  offence.  The 
Stale  v.  Boyce,  10  Iredell  536. 

284.  It  is  not  competent  for  owners 
of  slaves  or  their  counsel,  to  consent 
to  the  removal  of  a  criminal  cause 
against  such  slave  ;  it  cannot  be  other- 
wise removed  than  on  affidavit.  The 
State  v.  Poll,  1  Hawks  442. 

285.  If  it  appears  that  an  offence  not 
capital,  committed  by  a  slave,  has  been 
done  by  the  counsel,  persuasion,  or  pro- 
curement, or  other  means,  of  a  free  white 
person,  he  or  she  shall  he  prosecuted  for 
the  offence,  and,  if  found  guilty,  shall  in- 
cur the  same  punishment  as  if  he  or  she 
had  actually  committed  the  crime  or 
misdemeanor  with  which  the  slave  is 
charged.  Berry  v.  the  State.  10  Ga. 
511. 


SUMMARY  CONVICTION. 


STATUTES. 

1.  The  Court  derives  its  authority  to 
act  in  criminal  matters,  not  from  par- 
ticular statutes,  hut  from  the  act  which 
constitutes  it  a  Court  State  v.  Wilbor, 
1  R.  I.  Rep.  199. 

2.  Where  a  statute  is  in  part  repeal- 
ed or  altered,  the  power  of  the  Court  is 
not  affected  ;  but  it  is  called  upon  to 
consider  the  original  and  amendatory 
act  together,  and  ascertain  and  carry 
into  effect  their  intent  where  the  forms 
of  law  through  which  it  must  act  allow. 
lb. 

3.  Where  an  amendatory  act  pre- 
scribed a  mode  of  distributing  the 
penalty  imposed  different  from  the 
mode  prescribed  by  the  original  act,  it 
was  holden  that  the  amendment  did 
not  affect  the  offence  or  operate  a  re- 
peal of  the  penalty,  but  only  changed 
the  form  of  the  judgment  by  which  it 
was  to  be  distributed.    lb. 

4.  Where  an  indictment  concludes 
by  charging  an  offence  to  have  been 
committed  "against  the  form  of  the 
statute,"  the  indictment  will  be  sus- 
tained, though  the  offence  is  the  crea- 
tion of  a  number  of  "  statutes."  lb. 


1.  Since  the  power  of  summarily 
convicting  offenders  is  in  derogation  of 
the  Common  Law,  it  must  be  strictly 
confined  to  special  statutes,  from  which 
its  force  is  derived.  The  People  v. 
Phillips,  1  Parker's  Criminal  Reports 
95. 

2.  The  restrictions  and  regulations 
concerning  these  convictions,  estab- 
lished by  the  higher  Courts  in  England 
before  the  Revolution,  were  declaratory 
of  the  Common  Law,  and  are  in  force 
in  this  State,  unless  they  have  since 
been  repealed  or  altered  by  statute. 
lb. 

3.  It  is  necessary  that  a  record 
should  be  made  up  in  every  such  case 
as  a  prerequisite  to  commitment ;  and 
a  magistrate  who  commits  without 
having  so  done,  will  be  liable  as  a 
trespasser.  The  reasons  of  its  neces- 
sity are  : 

1st.  For  protection  of  the  defendant, 
that  he  may  not  again  be  convicted  of 
the  same  offence. 

2d.  For  protection  of  the  magistrate ; 
since  a  proper  record  is  conclusive 
qvidence  in  his  favor,  in  cases  within 
his  jurisdiction. 

3d.  In  the  absence  of  an  appeal,  the 
only  way  in  which  the  defendant  can 
obtain  a  review  of  the  sentence  is  by 
habeas  corpus,  or  certiorari  based  on 
the  record.    lb. 

4.  It  is  necessary  that  there  should 
be  greater  certainty  in  such  records 
than  in  indictments,  because  they  are 
taken  as  true  against  the  defenndant ; 
and  nothing  will  be  presumed  in  favor 
of  the  commitment,  but  the  presump- 
tion will  be  against  it.    lb. 

5.  Although  there  is  no  jury  trial, 
it  is  necessary  that  the  proceed- 
ings should  be  according  to  the 
course  of  the  Common  Law  in  trials 
by  jury. 

6.  An  information  or  charge  is  first 
necessary,  and  the  accused  must  be 
summoned  and  have  an  opportunity  to 
make  his  defence.    lb. 

1.  The  evidence,  in  order  to  sustain 
the  charge,  must  be  such  as  the  Com- 
mon Law  approves,  unless  otherwise 
I  specially  directed  by  statute,    lb. 
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8.  A  conviction,  judgment  and  exe- 
cution, all  according  to  the  coarse  of 
the  Common  Law,  are  necessary.  lb% 

9.  The  record  is  intended  to  show 
the  regularity  of  the  proceedings,  and 
that  the  sentence  is  sustained  by  legal 
evidence  ;  therefore,  everything  neces- 
sary to  sustain  a  conviction  must  ap- 
pear upon  it.     It  must  set  out : 

1st.  The  particular  circumstances  of 
which  the  offence  consists,  to  show 
that  the  magistrate  has  complied  with 
the  law,  and  has  not  exceeded  his  ju- 
risdiction. A  mere  description  of  the 
offence  in  the  terms  of  the  statute  is 
insufficient. 

2d.  The  plea  of  the  accused,  whether 
confession  or  denial. 

3d.  The  names  of  the  witnesses,  in 
order  to  show  their  competency. 

4th.  That  the  evidence  was  given  in 
the  presence  of  the  defendant,  that  it 
may  appear  he  had  an  opportunity  to 
cross-examine  the  witnesses. 

6th.  The  entire  evidence,  both  for 
prosecution  and  defendant,  so  far  as 
applicable  to  the  Charge,  in  order  to 
show  that  every  material  averment 
was  sustained  by  proof. 

6th.  An  adjudication  of  the  guilt  of 
the  defendant,  which  must  be  exact 
and  precise,  since  judgment  for  not 
enough  is  as  bad  as  too  much.  lb. 


SUNDAY. 

1.  The  Christian  religion  is  recog- 
nized as  constituting  part  of  the  Com- 
mon Law  ;  its  institutions  are  entitled 
to  profound  respect,  and  may  well  be 
protected  by  law.  Shaver  v.  State,  5 
Eng.  259. 

2.  The  Sabbath,  properly  called  the 
Lord's  Day,  is  amongst  the  first  and 
most  sacred  institutions  of  Christian- 
ity, and  the  act  for  the  punishment 
of  Sabbath-breaking  (Digest,  ch.  51, 
part  ?,  art.  5,  p.  869)  is  not  in  deroga- 
tion of  liberty  of  conscience  secured  to 
the  citizen  by  the  3d  section  of  the 
Declaration  of  Rights,     lb. 

3.  In  an  indictment  under  the  above 


act  for  keeping  open  a  grocery  on  Sim- 
day,  it  is  not  necessary  to  aver  that  it 
was  kept  open  with  any  criminal  intent 
— keeping  it  open  on  that  day  is  the 
gist  of  the  offence,    lb. 

4.  When  the  fact  of  keeping  the 
grocery  open  on  the  Sabbath  is  estab- 
lished, the  law  presumes  a  criminal  in- 
tent, and  the  defendant  must  excuse 
himself  by  showing  that  charity  or 
necessity  required  it.    lb. 

5.  Keeping  a  grocery  door  open  on 
the  Sabbath  is  a  temptation  to  vice, 
and  therefore  criminal.    lb. 

6.  In  such  an  indictment,  it  is  not 
necessary  to  aver  that  the  person 
charged  with  keeping  open  the  grocery 
is  the  owner  of  it ;  but  if  alleged,  it 
must  be  proven.    lb. 

?.  Any  person  who  has  control  of  a 
grocery,  may  be  indicted  for  keeping    • 
it  open  on  a  Sunday,  whether  he  be  the 
owner  or  not.     lb. 

8.  Where  an  exception  is  contained 
in  a  clause  subsequent  to  that  creating 
the  offence,  an  indictment  need  not 
state  that  the  defendant  (Joes  not  come 
within  the  exception,  otherwise  where 
the  proviso  or  exception  is  in  the  same 
clause  of  the  statute.  BriUm  v.  State, 
5  Eng.  299. 

9.  An  indictment  for  keeping  open  a 
store  on  Sunday  need  not  aver  a  crim- 
inal intent ;  the  statute  makes  the  act 
itself  an  indictable  offence.    lb. 

10.  Where  a  statute  made  it  an  of- 
fence for  "any  person  to  keep  open 
tippling-houses  on  the  Sabbath  day," 
it  was  held  that  when  one  kept  open  a 
tippling-house  on  the  Sabbath  day,  it 
was  a  violation  of  the  Sabbath.  Hall 
v.  the  State,  8  Kelly  18. 

11.  A  profanation  of  Sunday,  by  per- 
forming labor  on  that  day,  is  not  an 
indictable  offence  in  this  State.  Suit 
v.  Williams,  4  Iredell  400. 

12.  The  sale  of  liquor  by  an  inn- 
holder  on  Sunday  is  not  within  the  act 
against  the  profanation  of  the  Lord's 
Day,  he  being  obliged  by  his  occupa- 
tion to  keep  a  public- house  of  enter- 
tainment at  all  times.  Hall  v  State,  4 
Har.  Rep.  132. 
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TREASON. 

1.  The  offence  of  adhering,  and  giving 
aid  comfort  to  the  public  enemies  of 
the  United  States,  is  not  held  to  be 
treason  against  the  people  of  the  State 
of  New  York;  and  where  an  indictment 
charges  the  offence  to  have  been  com- 
mitted against  the  people  of  the  State 
of  New  York,  it  will  be  quashed.  Peo- 
ple v.  Lynch,  11  Johns.  549.  Treason 
against  the  United  States  is  a  matter 
over  which  the  State  Courts  have  no 
jurisdiction,     lb. 

2.  The  going  from  an  enemy's  squad- 
ron to  the  shore,  in  order  peaceably  to 
procure  provisions  for  the  enemy,  did 
not  amount  to  an  act  of  treason,  as 
this  conduct  rested  in  the  intention, 
which  is  not  punishable  by  the  laws 
of  the  United  States.  U.  States  v. 
Pryor,  3   Wash.  C.  C.  234. 

8.  If  the  intention  of  the  defendant 
had  been  to  procure  provisions  for  the 
enemy,  by  joining  with  him  in  hostili- 
ties against  the  citizens  of  the  United 
States,  his  progressing  towards  the 
shore  would  have  been  an  overt  act  of 
favoring  the  enemy,  though  no  other  act 
was  committed.    lb. 

4.  A  resistance  of  the  execution  of  a 
law  of  the  United  States,  attended  with 
any  degree  of  force,  if  for  a  private 
purpose,  is  not  held  to  be  treason.  U. 
States  v.  Hoxie,  Paine  265. 

5.  If  the  overt  act  of  treason  is  estab- 
lished, and  laid  before  the  crime  was 
presented,  it  is  sufficient;  and  whether 
it  was  committed  by  the  number  of  in- 
surgents mentioned  in  the  indictment, 
is  immaterial.  U.  States  v.  Vigol,  2 
Dali.  346. 

6.  As  to  what  is  treason  by  way  of 
levying  war  against  the  United  States, 
how  it  is  to  be  proved,  lb.  U.  States  v. 
Mitchell,  2  Dall.  348. 

1.  As  to  what  number  and  addition 
of  jurors  to  be  returned,  and  the  form 
of  the  panels  in  trials  for  high  treason, 
in  the  United  States  Circuit  Court  for 
districts  of  Pennsylvania.  U.  States  v. 
the  Insurgents,  2  Dall.  335. 

8.  In  an  indictment  for  misprision  of 
treason,  the  word  "  alleged, "  must  be 
spoken  with  a  malicious,  and  mischiev- 
ious  intention,  and  drunkenness  is  held 


to  be  no  justification.      Respublica  v. 
Weidle,  2  Dall.  88. 

9.  Enlisting  in  the  service  of  an  ene- 
my is  clearly  held  to  be  treason,  and 
nothing  will  justify  such  act  but  the 
fear  of  immediate  death.  Respublica  v. 
McCarty,  2  Dall.  86. 

10.  Any  assemblage  of  men,  for  the 
purpose  of  revolutionizing  by  force 
the  government  established  by  the 
United  States  in  any  of  its  tenitories, 
although  as  a  step  to,  or  the  means  of  • 
executing  some  greater  projects,  con- 
stitutes a  levying  of  war.  Ex  parte 
Ballman,  4  Cranch  15. 

11.  But  the  travelling  of  individuals 
to  the  place  of  rendezvous,  is  not 
enough;  the  meeting  of  particular 
bodies  of  men,  and  then  marching  from 
places  of  partial  to  places  of  general 
rendezvous,  is  considered  to  be  such  an 
assemblage.    lb. 

12.  Where  war  is  levied,  all  those 
who  take  any  part  in  it,  however  mi- 
nute, or  however  remote  from  the  scene 
of  action,  and  who  are  actually  leagued 
in  the  general  conspiracy,  are  regarded 
as  traitors.     3. 

13.  To  constitute  a  levying  of  war, 
there  must  be  an  assemblage  of  per- 
sons for  the  purpose  of  carrying  into 
effect  by  force  a  treasonable  purpose; 
enlistment  of  men  to  serve  against 
government,  is  not  enough.     lb. 

14.  There  must  be  an  actual  enlist- 
ment of  the  person  "persuaded''  to 
join  the  enemy  in  order  to  constitute 
treason  in  the  "  persuader."  Roberts9 
case,  1  Dall.  39. 

15.  Words  showing  the  prisoner's  in- 
tention to  join  the  enemy,  are  proper, 
as  evidence  to  explain  the  motives  up- 
on which  the  intent  was  afterwards 
carried  into  effect.  Respublica  v.  Matin, 
1  Dall.  33. 

16.  Where  an  overt  act  has  been 
shown,  where  the  indictment  is  laid, 
the  defendants  confession  may  be  of- 
fered in  evidence,  to  corroborate  that 
proof.  Roberts'  case,  1  Dall.  39;  Respub- 
lica v.  McCarty,  2  Dall.  86. 

17.  In  an  indictment  for  treason,  it 
is  sufficient  to  lay  that  the  defendant 
sent  intelligence,  without  alleging  the 
particular  letter  or  its  contents.  Car- 
lisle's case,  1  Dall.  35. 

18.  The  mere  charge  of  levying  war 
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is  not  sufficient;  but  assembling, 
joining,  and  arraying  with  the  forces 
of  the  enemy,  is  held  to  be  a  sufficient 
overt  act  of  levying  war.     lb. 

19.  Proof  that  the  prisoner  had  a 
power  to  grant  passes,  when  a  city 
was  in  possession  of  the  enemy,  ought 
to  be  admitted,  but  is  not  conclusive 
evidence  of  his  "  holding  a  commission 
under  the  enemy."  lb. 

20.  But  proof  of  his  seizing  salt,  or 
disarming  the  Americans,  is  not  evi- 
dence of  his  "  holding  a  commission" 
under  the  enemy,  though  it  may  estab- 
lish his  having  joined  them.     lb. 

21.  Proof  may  be  given  of  an  overt 
act  of  treason,  committed  in  another 
county,  after  an  overt  act  is  shown  to 
have  been  committed  in  the  county 
where  the  indictment  is  found.  Malin'i 
case,  I  Dall.  33. 

22.  On  a  trial  of  high  treason,  a 
copy  of  a  letter,  said  to  be  written  by 
several  leaders  of  the  insurrection, 
was  ruled  out  unless  it  could  be  shown 
to  be  one  of  the  copies  circulated 
during  the  insurrection.  U.  States  v. 
Mitchell,  2  Dall.  348. 

23.  An  act  which  was  committed 
with  a  felonious  intention,  for  which 
another  indictment  was  depending,  can- 
not be  offered  in  evidence  upon  an  in- 
dictment for  high  treason,     lb. 

24.  In  order  to  constitute  the  offence 
of  treason  against  the  United  States, 
there  should  be  a  conspiracy  to  resist 
generally  and  publicly  by  force,  and 
an  actual  resistance  by  force,  or  by 
intimidation  of  numbers,  against  a  law 
of  the  United  States.  United  States  v. 
Hanway,2  Wallace,  Jr.  139. 

25.  Where  there  is  a  conspiracy  to 
resist  by  force  the  execution  of  such 
law  in  particular  instances  only,  a  con- 
spiracy for  a  personal  or  private,  as 
distinguished  from  a  public  and  na- 
tional purpose,  it  is  not  treason,  how- 
ever great  the  violence  or  force  or 
numbers  of  the  conspirators  may  be. 
lb. 

26.  On  an  indictment  for  treason, 
everything  which  tends  to  prove  that 
there  was  an  intention  to  make  public 
resistance  to  a  law  of  the  United  States, 
is  entirely  evidence  in  chief,  and  can- 
not be  received  in  rebuttal,    lb. 

21.    On  an  indictment  for  treason, 


the  intent  of  the  act  being  necessary, 
it  is  competent  to  prove  that  a  long 
time  (say  within  nine  months)  before 
the  alleged  treasonable  occurrence, 
facts  had  occurred,  and  rumors  pre- 
vailed in  the  neighborhood,  which 
would  explain  certain  particulars  relied 
on  to  show  treasonable  intent  and 
make  them  show  a  different  intent 
lb. 

28.  Where  a  person  stands  indicted 
for  treason,  along  with  the  defendant 
in  another  indictment  not  now  trying, 
he  is  a  competent  witness  for  him  in 
an  indictment  now  trying  and  in  which 
such  person  is  not  included.     lb. 


TRESPASS. 

1.  In  Missouri,  a  prosecutor  is  not 
needed  on  an  indictment  for  a  trespass 
on  school  lands ;  a  prosecutor  only  in- 
dispensable in  case  of  trespasses  on 
private  property.  State  v.  Roberts,  11 
Mo.  510. 

2.  Where  an  indictment  alleges  that 
the  defendant  "  with  force  and  arms, 
unlawfully,  wilfully,  and  maliciously 
did  break  in  pieces  and  destroy  two 
windows  in  the  dwelling-house  of  M.  C, 
to  the  great  damage  of  the  said  M.  C, 
and  against  the  peace,"  &c,  it  does 
not  charge  an  offence  indictable  by  the 
laws  of  this  State.  KUpatrick  v.  the 
People,  5  Denio  271. 

3.  Where  an  act  would  otherwise  be 
only  a  private  trespass,  it  does  not  be- 
come indictable  by  being  charged  to 
be  done  with  force  and  arms.  lb.  Nor 
would  such  act  become  indictable  by 
being  alleged  to  have  been  committed 
maliciously,  or  without  claim  of  right 
or  without  any  motive  of  gain.     lb. 

4.  Whether  if  the  breaking  of  the 
windows  in  this  case  had  been  charged 
to  have  been  done  secretly,  or  in  the 
night-time,  the  act  would  have  been 
indictable, — Quere.  Per  Beardsley,  C.  J. 
lb. 

5.  Where  indictments  have  been  sus- 
tained for  maliciously  killing  or 
wounding  domestic  animals,  it  was  in 
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cases  depending  upon  features  peculiar 
to  such  offences,  as  the  depravity  of 
mind  and  the  cruelty  of  disposition 
which  such  acts  evince.     lb. 

6.  Where  several  persons  are  in- 
dicted for  a  trespass,  it  is  not  a  matter 
of  right  for  any  of  the  defendants  to 
insist,  on  the  trial,  that  the  jury  should 
be  required  to  pass  upon  the  guilt  or 
innocence  of  any  of  the  others,  before 
they  pass  upon  the  whole;  this  is  a 
matter  of  discretion  in  the  presiding 
judge,  a  discretion  rarely,  if  ever,  used, 
except  in  ca3es  where  there  is  no  evi- 
dence against  a  part  of  the  defendants, 
or  where  the  Court  is  satisfied  that 
the  persons  are  made  defendants  to 
prevent  their  being  examined  in  the 
case.  The  State  v.  Bogue,  9  Iredell 
360. 

7.  The  gist  of  the  offence  of  forcible 
trespass,  is  a  high-handed  invasion  of 
the  possession  of  another,  he  being 
present;  title  is  not  drawn  in  question. 
The  State  v.  McCauless,  9  Iredell  375. 

8.  If  two  are  in  the  same  house,  the 
law  adjudges  the  possession  in  him 
who  has  title  ;  but  not  so  as  by  rela- 
tion back,  to  make  the  other  guilty  of 
a  forcible  trespass,  when  the  entry  was 
with  force.    lb. 


TRIAL. 


I.  Trial  in  criminal  cases. 

pies  on. 

II.  Joint  and  separate  trials. 


General  princl 


I.  Trial  in  Criminal  Cases — General 
Principles  on. 

1.  A  party  may  be  tried  at  the  same 
time  for  different  offences  charged  in 
the  same  indictment  if  the  offences  are 
of  the  same  grade,  and  subject  to  the 
same  punishment.  People  v.  Gales,  13 
Wend.  310. 

2.  It  is  in  the  discretion  of  the  Court 
whether  a  prosecutor  shall  be  com- 
pelled to  elect  on  which  count  of  an  in- 
dictment he  shall  proceed;  where  the 


same  offence  is  alleged  in  different 
forms,  the  Court  may  very  properly  re- 
fuse to  compel  an  election.  The  State 
v.  Jackson,  17  Mo.  (2  Bennett)  544. 

8.  It  is  erroneous  to  admit  illegal 
evidence  and  afterward  exclude  it  by 
instructions;  the  injury  may  be  too 
deeply  rooted  in  the  minds  of  the  jury 
to  be  easily  eradicated.  The  State  v. 
Mix,  15  Mo.  153. 

4.  It  is  erroneous  to  admit  illegal 
evidence  against  the  accused,  "in  spite 
of  his  objections,  and  after  it  may  have 
impressed  the  jury  unfavorably  towards 
him,  to  undertake  a  reparation  by  in- 
structions. The  State  v.  Wolf.  15  Mo. 
169. 

5.  It  is  the  right  of  either  party, 
where  the  statute  makes  it  necessary 
to  take  down  the  witness'  testimony 
in  writing,  to  have  the  testimony  of 
the  witness  read  over  to  him,  in  his 
hearing,  in  order  that  he  may  correct 
and  improve  it;  and  if  the  Court  remarks 
in  the  presence  and  hearing  of  the 
jury,  "  never  mind  reading  over  the 
testimony  taken  down  on  cross-exami- 
nation, it  does  not  amount  to  much, 
any  way,"  it  will  be  an  error  of  the 
Court.  Crawford  v.  the  State,  12  6a. 
142. 

6.  Where  the  county  surveyer,  who 
was  a  witness  for  the  prisoner,  illus- 
trated his  evidence  with  a  diagram 
which  he  had  himself  made,  showing 
the  relative  situation  and  distances 
from  each  other,  of  several  places  near 
the  scene  of  the  murder,  and  the  dia- 
gram was  introduced  without  objec- 
tion from  the  State,  and  the  witness 
was  cross-examined  on  it ;  held  that  it 
was  in  the  discretion  of  the  Court  to 
allow  the  jury  to  take  it  with  them  on 
their  retirement,  and  its  exclusion 
from  them  was  not  a  matter  for  review 
on  error.  Campbell  v.  the  State,  23 
Ala.  44. 

7.  In  North  Carolina,  upon  the  sec- 
ond removal  of  a  cause,  under  the  acts 
of  1821  and  1822,  the  trial  may  take 
place  on  the  papers  that  were  sent  with 
the  first  removal  of  the  cause.  The 
State  v.  Lewis,  3  Hawks  410. 

8.  Where  a  case  i«  carried  up  to  the 
Circuit  Court  of  Missouri  from  a  Jus- 
tice's Court,  a  trial  should  be  had  de 
novo,  and  it  is  error  to  reverse  the 
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judgment  below  and  give  judgment 
against  the  party  recovering  below. 
Duncan  v.  Travis,  4  Mo.  369. 

9.  The  Circuit  Court  should  not  per- 
mit juries  to  take  law  books  to  their 
room  for  the  purpose  of  investigating 
the  law  of  the  case,  but  they  may  be 
permitted  to  take  a  law  book  in  their 
retirement  when  the  paragraph  apply- 
ing to  the  case  is  separately  marked 
out,  as  in  the  case  of  a  statutory  pro- 
vision.' Hardy  v.  State,  7  Mo.  601. 

10.  Where  the  presiding  judge  re- 
marks, on  determining  certain  motions 
to  quash  an  indictment,  that  he  had 
doubts  about  the  law,  and  would  give 
the  State  the  benefit  of  them,  because 
the  State  was  not  allowed  to  carry  the 
case  to  the  Supreme  Court ;  it  was 
held  to  be  neither  an  error  nor  an  irreg- 
ularity.    Cook  v.  State,  11  Geo.  53. 

11.  It  is  erroneous  for  the  Court, 
when  requested  to  prevent  it,  to  allow 
counsel  to  comment  in  their  argument 
to  the  jury,  on  facts  not  put  in  evidence. 
Mitchum  v.  State,  11  Geo.  615. 

12.  In  New  Jersey,  if  a  defendant  is 
arrested  upon  a  warrant,  and  enters 
into  bonds  (according  to  sec.  10  of 
the  Small  Cause  act,  Rev.  Laws  630), 
for  his  appearance  before  the  justice, 
and  fails  to  appear  at  the  day,  the  jus- 
tice cannot  proceed  to  trial  in  his  ab- 
sence, nor  render  judgment  against  him. 
Camman  v.  Randolph,  2  Halst.  136. 

13.  Counsel  have  a  right  to  correct 
misrepresentations  of  the  evidence 
made  by  counsel  in  argument,  and  it  is 
improper  for  the  Court  not  to  allow  the 
correction  to  be  made  by  recalling  the 
witness  when  in  Court,  by  referring  to 
the  testimony  required  to  be  taken 
down  in  cases  of  felony.  Long  v. 
State,  12  Geo.  293. 

14.  Unless  the  rights  of  parties  be 
affected,  the  Supreme  Court  will  not  lay 
down  rules  as  to  the  manner  of  inter- 
course between  the  bench  and  the  bar 
during  a  trial,    lb. 

15.  A  judge  in  a  criminal  trial  may 
properly  correct  counsel  when  they 
mistake  the  evidence,  but  has  no  right 
to  express  an  opinion  on  the  facts  of 
the  case.     Bill  v.  Peoph,  14  III.  432. 

16.  When  a  proper  and  legal  request 
is  made  to  the  Court  to  instruct  the 
jury,  the  party  making  such  request  is 


entitled  to  have  the  instructions  prayed 
for  given  to  the  jury  in  the  manner  re- 
quested, and  it  is  erroneous  for  the 
Court  to  say  to  the  jury  "  such  is  the 
law,"  in  responding  to  such  request. 
Davis  v.  the  State,  10  Geo.  101. 

17.  It  is  not  a  sufficient  justification 
for  a  person  who  does  an  unlawful  act* 
to  show  that  he  did  not  believe  it  un- 
lawful. When  the  act  is  unlawful  and 
voluntary,  the  quo  animo  is  inferred 
necessarily,  from  the  act  itself.  State 
v.  Presnell,  12  Iredell  103. 

18.  A  charge  predicated  on  a  state  of 
facts  which  the  evidence  does  not  tend 
to  establish,  is  abstract,  and  should 
be  refused,  although  it  may  assert  a 
correct  legal  proposition.  Murray  v. 
State,  18  Ala.  727. 

19.  In  New  Jersey,  a  prisoner  cannot 
be  tried  by  two  justices  of  the  peace  on 
a  charge  for  larceny  without  an  accu- 
sation in  writing.  State  v.  Quigg,  1 
Green  293. 

20.  It  is  proper  for  a  party,  after 
having  closed  his  case  so  far  as  relates 
to  the  evidence,  to  introduce  addition- 
al evidence  by  the  cross-examination  of 
the  witnesses  on  the  other  side,  for  the 
purpose  of  more  fully  establishing  his 
case.     Com.  v.  Eastman,  1  Cush.  189. 

21.  The  act  of  assembly  restraining 
judges  from  expressing  to  the  jury  an 
opinion  as  to  the  "  facts"  of  the  case* 
only  applies  to  those  "  facts"  respecting 
which  the  parties  take  issue  or  dispute, 
and  on  which,  as  having  occurred,  or 
not  occurred,  the  imputed  liability  of 
the  defendant  depends.  State  v.  Angel, 
7  Iredell  27. 

22.  Upon  a  question  of  law  address- 
ed to  the  Court,  the  judge  is  under  no 
obligation  to  hear  an  argument  from  the 
prisoner's  counsel,  if  his  opinion  is  al- 
ready formed.  Hotcel  v.  the  Cowu,  5 
Gratt.  664. 

23.  A  request  by  the  accused  in  a 
criminal  prosecution  that  the  Court 
would  instruct  the  jury  upon  a  legal 
point  which  was  relied  on  in  the  de- 
fence, prevents  him  from  objecting  to 
the  authority  of  the  Court  to  instruct 
the  jury,  though  unfavorably  to  him 
upon  that  point.  The  State  v.  Madison, 
33  Maine  (3  Red.)  267. 

24.  When  the  evidence  disclosed  that 
the  defendant  presented  a  gun  within 
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shooting  distance  of  and  against  the 
prosecutor,  who  was  then  armed  with  a 
knife,  and  about  to  attack  the  defend- 
ant, that  is  no  assault  if  there  was  no 
attempt  to  use  the  gun  or  intention  to 
use  it,  unless  first  assaulted  with  the 
knife.    State  v.  Black, 79. 

25.  When  a  jury  disagree  with  re- 
gard to  the  evidence,  and  return  to  the 
Court  for  further  instructions,  it  is  no 
error  for  the  judge  to  remark  that  it 
was  more  probable  the  recollection  of  a 
majority  of  the  jury  was  correct  than 
that  of  the  minority,  as  there  was  noth- 
ing to  show  it  was  intended  to  in- 
struct the  minority  to  yield  their  opin- 
ion,    lb. 

26.  A  judgment  in  a  criminal  case 
will  be  reversed  where  there  was  an 
omission  or  want  of  an  arraignment  of 
the  prisoner.  Powell  v.  U.  States,  1 
Morris  17. 

27.  Held  that  upon  the  trial  of  an 
indictment  for  murder,  when  death  has 
ensued,  the  defendant  cannot  be  con- 
victed of  a  simple  assault  and  battery, 
though  he  may  be  convicted  of  man- 
slaughter. Burns  v.  the  People,  1  Park- 
er's Crim.  Rep.  182. 

28.  There  is  not  any  fixed  form  of 
words  in  which  the  minute  entries  of 
Courts  are  required  to  be  made.  They 
should  show  substantially  that  all  was 
done  at  the  trial  which  the  law  requires 
to  be  done,  and  this  should  be  set  down 
in  fit  and  expressive  words  ;  but  the 
form  adopted  in  England,  and  followed 
in  some  of  the  United  States,  is  not  in- 
dispensably necessary  to  their  legal 
sufficiency.     Crist  v.  State,  21  Ala.  137. 

29.  Although  a  trial  may  continue 
through  several  days  of  the  term,  and 
the  adjournment  and  re-assembling  of 
the  Court  may  be  noted  by  the  Clerk 
on  the  minutes  ;  yet,  all  that  is  record- 
ed therein,  from  the  beginning  of  the 
trial  to  the  judgment,  must  be  regarded 
as  but  one  entry,  and  the  whole  may  be 
looked  to,  to  ascertain  its  sufficiency. 
lb. 

30.  Where  the  minute  entry  in  the 
record  recited  :  "  Thereupon  came  a 
jury,  to  wit :  (here  follow  their  names) 
good  and  lawful  jurors,  who  were  se- 
lected and  impanelled,  well  and  truly 
to  try  the  issue  joined  between  the 
State  of  Alabama  and  the  said  defend- 

44 


ant,  and  the  trial  of  the  said  cause 
commenced,''  and  that  the  Court  ad- 
journed in  the  evening  until  the  follow- 
ing morning,  the  trial  not  being  fin- 
ished, and  the  next  minute  entry,  after 
reciting  that  the  Court  reassembled  on 
the  .  following  morning,  continues  : 
"  Thereupon,  also,  came  the  defendant 
and  his  counsel,  as  also  the  counsel  for 
the  State,  together  with  the  jury  that 
had  been  impanelled  and  sworn  as  afore- 
said, and  the  trial  of  said  cause  was 
resumed  ;  and  after  the  evidence  of  all 
the  witnesses  had  been  given  in,  and  the 
argument  of  counsel  had  been  heard,  the 
jury  received  the  charge  of  the  Court, 
and  retired  in  charge  of  the  sheriff  to 
make  up  their  verdict,  and  now  return 
into  Court,  and  on  their  oaths  do  say," 
&c.,  it  was  held  that  it  sufficiently  ap- 
peared from  the  record,  that  the  jury 
was  sworn  ;  and  that  the  Appellate 
Court  would  presume  they  were  sworn 
before  the  testimony  was  heard.     lb. 

31.  Where  the  jury,  in  a  criminal 
case,  is  sworn  "  well  and  truly  to  try 
the  issue  joined  between  the  State  of 
Alabama  and  the  said  defendant,"  and 
the  record  shows  that  the  defendant 
had  been  arraigned  on  an  indictment 
for  murder,  and  that  he  had  pleaded 
"not  guilty,"  the  oath  is  a  sufficient 
compliance  with  the  requirements  of 
the  forty-sixth  section  of  the  tenth  chap- 
ter of  the  Penal  Code.  (Clay's  Digest 
458.)     lb. 

32.  Whether  the  objection  can  avail 
in  any  case  that  the  past,  instead  of 
the  present  tense,  is  employed  in  re- 
cording the  action  of  the  Court  and 
jury — Quere.     lb. 

33.  It  is  not  the  duty  of  a  Court,  in 
conducting  a  trial,  to  determine  ab- 
stract propositions  submitted  by  coun- 
sel (e.  g.,  whether  certain  testimony 
which  had  been  given,  had  a  bearing 
upon  the  issue,  or  only  upon  the  credit 
of  witnesses) ;  it  is  sufficient  if  the 
Court  respond  to  all  objections  to  tes- 
timony taken  by  either  party,  and  give 
the  proper  instructions  to  the  jury. 
People  v.  Cunningham,  1  Denio  524. 

34.  Where  a  principal  in  a  case  of 
murder  was  tried,  and  the  Court  ap- 
pointed counsel  to  assist  the  prosecut- 
ing attorney  at  his  request  (the  pris- 
oner's counsel  not  objecting),  and  the 
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same  counsel  promised,  at  the  request 
of  the  Attorney-General,  to  assist  the 
prosecution  on  the  trial  of  the  acces- 
sory, without  charge  ;  he  was  permit- 
ted to  assist  on  the  trial,  the  counsel 
for  the  prisoner  not  having  objected 
before  the  jury  were  impaneled. '  Com. 
v.  Knapp,  9  Pick.  496. 

35.  Where  a  prisoner,  indicted  for 
murder,  upon  his  arraignment  pleads 
not  guilty,  "  and  for  his  trial  puts  him- 
self on  his  country,"  this  is  sufficient 
without  his  saying  "on  God  and  his 
country."    State  v.  Reeves,  8  Iredell  19. 

36.  One  who  is  prosecuted  by  indict- 
ment or  information,  has,  by  the  Con- 
stitution, his  right  to  a  speedy  and  im- 
partial trial.  He  shall  not  be  unneces- 
sarily hindered  and  delayed  in  his  ef- 
forts to  relieve  himself  from  the  burden 
of  an  onerous  charge  of  crime.  Nixon 
v.  State,  2  Smed.  &  Marsh.  49T. 

37.  A  bill  of  particulars  affects  the 
proof  and  the  mode  of  trial  only,  and 
not  the  indictment ;  it  is  no  part  of 
the  record,  it  is  not  open  to  demurrer. 
Com.  v.  Davis,  11  Pick.  432. 

38.  When  a  prisoner  is  confined  after 
sentence,  a  motion  to  take  up  his  case 
out  of  its  turn,  without  proof  of  notice 
to  the  Attorney-General,  cannot  be  en- 
tertained. Stone  v.  State,  1  Spencer  404. 

39.  If  a  deaf  and  dumb  prisoner  be 
arraigned,  the  indictment  must  be  ex- 
plained to  him  by  an  interpreter,  sworn 
for  that  purpose,  and  the  trial  will  then 
proceed  in  the  usual  manner.  Com.  v. 
Hill,  14  Mass.  207. 

40.  Where  insanity  in  a  person  in- 
dicted is  alleged  or  suspected,  the 
most  discreet  and  proper  method  of  de- 
ciding the  question  of  insanity  in  an 
important  case,  is  a  trial  by  jury  ;  but 
other  modes  may  be  adopted,  in  the 
discretion  of  the  Court.  Freeman  v. 
People,  4  Denio  9. 

41.  A  complaint  for  a  breach  of  Sab- 
bath, exhibited  by  a  tithing-man  to  a 
justice  of  the  peace,  is  not  an  informa- 
tion under  the  9th  section  of  the  first 
article  of  the  Constitution  of  Connecti- 
cut, and  consequently  the  defendant  is 
not,  on  the  prosecution  of  such  com- 
plaint before  the  justice,  constitution- 
ally entitled  to  a  trial  by  jury.  Goddard 
v.  State,  12  Conn.  448. 

42.  In  Indiana,  in  criminal  cases, 


except  petit  misdemeanors,  the  State, 
as  well  as  the  defendant,  may  insist  on 
a  trial  by  jury.  State  v.  Mead,  4  Blackf. 
309. 

43.  And  if  the  State  claim  a  jury  in 
such  criminal  case,  but  the  Court  not- 
withstanding try  the  cause  without  a 
jury  and  acquit  the  defendant*  the 
trial  is  a  nullity.    lb. 

44.  In  Missouri,  the  provision  of  the 
statute  (R.  C.  1845)  directing  the  trial 
of  a  person  guilty  of  felony  in  that 
State,  on  board  of  any  vessel  in  the 
course  of  a  voyage,  to  be  had  in  any 
county  through  which  such  vessel  shall 
pass,  or  at  which  such  voyage  shall 
terminate,  is  held  constitutional.  Steer- 
man  v.  the  State,  19  Mo.  503. 

45.  Where  a  defendant  has  pleaded 
not  guilty  to  an  indictment,  the  judge 
cannot  try  the  prisoner  on  the  indict- 
ment, even  with  his  consent.  Neales  v. 
State,  10  Mo.  498. 

46.  A  party  indicted  under  the  act 
of  1817,  ch.  227,  may  submit  his  case 
to  be  tried  by  the  Court ;  there  is  noth- 
ing in  the  fourth  section  of  this  act, 
which  authorizes  the  inference  that 
cases  arising  thereunder  must  neces- 
sarily be  tried  by  a  jury.  State  v.  Fear- 
son,  2  Md.  310. 

47.  The  act  of  1809,  c.  144,  puts  the 
Court,  in  cases  submitted  to  them  for 
trial,  in  the  place  of  the  jury  on  the 
question  of  the  innocence  or  guilt  of 
the  accused,  and  at  the  same  time  gives 
them  power  to  hear  evidence  in  miti- 
gation of  the  offence,  and  to  decide  and 
pronounce  judgment  accordingly.  It  is 
a  power  conferred  on  the  courts  for  the 
benefit  of  the  accused,  to  be  exercised 
only  at  his  election,   lb. 

48.  It  is  well  settled,  that  where  a 
jurisdiction  is  once  conferred,  it  cannot 
be  ousted  by  implication,   lb. 

49.  In  this  case  the  traverser  plead- 
ed not  guilty,  and  thereupon  submitted 
to  the  Court  for  trial ;  held  that  a  tech- 
nical joinder  of  issue  on  the  plea  of  not 
guilty,  is  unnecessary  in  such  a  case. 

a. 

50.  Such  a  joinder  of  issue  need  not 
appear  in  the  record,  in  jury  trials  be- 
fore Courts  of  Oyer  and  Terminer  and 
jail  delivery ;  and  the  act  of  1809,  ch. 
144,  confers  the  same  power  upon  the 
county  courts  as  was  formerly  poe- 


Digitized  by 


Google 


TRIAL. 


691 


Trial  in  Criminal  Cases  ;  General  Principles  on. 


sessed  by  the  Court  of  Oyer  and  Term- 
iner, but  materially  enlarged  for  the 
benefit  of  the  accused  ;  and  there  is  no 
reason  why  the  same  forms  of  proceed- 
ing should  not  be  observed  in  both 
Courts.    lb. 

51.  The  prosecution  is  not  confined 
to  the  list  of  witnesses  endorsed  on  the 
indictment,  and  furnished  previous  to 
the  arraignment ;  but  that  the  Circuit 
Court,  in  the  exercise  of  a  sound  dis- 
cretion, and  having  a  strict  and  impar- 
tial regard  to  the  rights  of  the  com- 
munity and  the  prisoner,  may  permit 
such  other  witnesses  to  be  examined 
as  the  justice  of  the  case  may  seem  to 
require.  Gardiner  v.  the  PeopU,  3  Scam 
83. 

52.  The  statute  simply  provides  that 
the  accused,  in  capital  cases,  shall  be 
entitled  to  have  a  copy  of  the  indict- 
ment and  of  the  venire,  two  entire  days 
before  his  trial,  and  is  silent  as  to  who 
shall  furnish  them.  He  has,  therefore, 
a  right  to  look  to  the  Court,  and  it  is 
surely  the  duty  of  the  Court  to  see  it 
done  by  some  one  of  its  officers,  and 
there  is  none  more  proper  than  the 
sheriff  to  serve  the  prisoner  with  such 
copy.  Friar  v.  the  State,  3  Howard's 
Miss.  R.  422. 

53.  The  district  attorney  is  the  officer 
appointed  to  prosecute;  and  so  far  as 
official  acts  on  prosecutions  are  requir- 
ed by  law  to  be  done  in  a  particular 
way,  or  to  assume  permanent  character, 
he  is  required,  and,  indeed,  the  only 
one  authorized  to  discharge  such  duty. 
For  instance,  the  indictment  must  be 
signed  by  him,  and  all  other  proceed- 
ings where  an  official  act  on  the  part 
of  the  State  is  necessary.  But  when 
all  the  preliminaries  to  trial  have  been 
duly  performed,  it  is  not  error  that 
other  counsel  should  appear  on  the 
trial  in  his  stead.  Byrd  v.  the  Slate,  1 
Howard's  Miss.  E.  247. 

54.  Prisoners  might  refuse  to  be  put 
on  their  arraignment  until  furnished 
with  "  a  copy  of  the  indictment,  and  a 
list  of  the  witnesses  who  gave  testi- 
mony before  the  grand  jury  f  but  the 
neglect  or  omission  to  demand  this 
copy  and  list  of  the  witnesses,  on  the 
arraignment,  was  a  waiver  of  the  right, 
and  left  it  discretionary  with  the  solici- 
tor-general, after  arraignment,  whether 


he  would  or  would  not  furnish  a  copy 
of  the  indictment  and  list  of  witnesses. 
State  v.  Calvin  and  others,  R.  M.  Charl- 
ton's R.  142. 

55.  A  witness  who  had  not  been 
sworn  to  give  testimony  before  the 
grand  jury,  could  not  be  sworn  and 
examined  on  the  trial  of  the  accused 
before  the  petit  jury.  lb.  Quere — But 
suppose  that  notice  had  been  given  by 
the  solicitor,  that  he  intended  to  apply 
for  a  witness'  name  to  be  recorded  on 
the  bill,  which  notice  allowed  time  for 
an.  inquiry  as  to  character ;  was  not 
this  a  compliance  with  the  requisition 
and  object  of  the  Penal  Code  ?    lb. 

56.  Under  the  18th  section  of  the 
14th  division  of  the  Penal  Code,  which 
is  in  these  words:  "Any  person  against 
whom  a  true  bill  of  indictment  is 
found  for  an  offence  not  affecting  his 
or  her  life,  may  demand  a  trial  at  the 
term  when  the  indictment  is  found,  or 
at  the  next  succeeding  term  thereafter, 
which  demand  shall  be  placed  upon  the 
minutes  of  the  Court;  and  if  such  per- 
son shall  not  be  tried  at  the  term  when 
the  demand  shall  be  made,  or  at  the 
next  succeeding  term  thereafter,  pro- 
vided that  at  both  terms  there  were 
juries  impanelled  and  qualified  to  try 
such  prisoner,  then  he  or  she  shall  be 
absolutely  discharged  and  acquitted  of 
the  offence  charged  in  the  indictment. 
Durham  v.  State,  9  Ga.  306. 

57.  Where  the  statute  says  that  on 
the  trial  of  all  indictments  a  defend- 
ant may  plead  the  general  issue,  and 
give  in  evidence  any  and  every  matter 
of  defence,  the  statute  means  matter 
in  bar  of  the  prosecution,  not  mere 
matter  in  abatement.  Uterburgh  v. 
State,  8  Blackf.  202. 

58.  The  defendant,  by  pleading  not 
guilty,  admitted  the  name  by  which  he 
is  designated  in  the  indictment,  and  is 
estopped  by  that  admission  from  after- 
ward denying  that  to  be  his  name.  lb. 

59.  The  Court  will  not  hear  a  motion 
made  by  the  counsel  of  the  prisoner 
to  compel  the  State's  attorney  to  elect 
on  which  count  in  the  indictment  he 
would  try  the  prisoner,  before  swearing 
the  jury  and  charging  them  with  the 
case  and  reciting  the  indictment.  Ste- 
phen v.  Stale,  11  Geo.  225. 

60.  In  Missouri,  the  statute  which 
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requires  prisoners  indicted  and  impris- 
oned, to  be  released,  in  case  they  are 
not  brought  to  trial  durtftg  the  second 
term  after  the  indictment  was  found, 
has  reference  to  pending  indictments 
only;  and  where  the  prisoner  has  been 
imprisoned  under  an  indictment  which 
has  been  quashed,  the  time  of  such  im- 
prisonment cannot  be  added  to  the 
time  of  his  imprisonment  under  a  new 
indictment  for  the  same  offence.  Fan- 
ning v.  Slate,  14  Mo.  386. 

61.  Where  the  two  days  are  com- 
puted in  which  a  prisoner  indicted  cap- 
itally, in  Alabama,  is  entitled  to  have 
a  list  of  the  jurors  before  the  trial,  the 
day  of  delivery  and  the  day  of  trial 
are  to  be  excluded.  State  v.  McLendon, 
1  Stew.  195. 

62.  Under  the  Alabama  statute, 
where  a  prisoner  is  not  indicted  and 
tried  before  the  second  term  of  the 
court  after  his  commitment  for  treason 
or  felony,  he  is  entitled  to  his  discharge, 
although  the  trial  be  prevented  by  an 
unavoidable  adjournment  of  the  court; 
unless  the  delay  be  on  his  own  appli- 
cation, or  with  his  consent  State  v. 
Phil,  1  Stew.  31. 

63.  A  list  of  the  witnesses  whom  the 
prosecution  intend  to  call  on  the  trial 
of  an  indictment,  need  not  be  furnished 
the  prisoner,  as  of  those  sworn  on  the 
finding  of  the   indictment.      Com.   v. 

WaUon,  17  Pick.  403. 

64.  Where  judgment  has  been  ar- 
rested in  case  of  an  indictment  for  a 
felonious  offence,  because  of  the  defect 
and  uncertainty  of  the  verdict,  it  was 
held  that  the  defendant  might  be  tried 
a  second  time  on  the  same  indictment. 
Hattori*  case,  3  Gratt.  623. 

65.  Although  a  prisoner  has  put  in 
a  general  plea  to  an  indictment  con- 
taining two  counts,  yet  the  jury  may 
be  sworn  and  charged  with  respect  to 
one  of  the  counts  only,  to  the  exclusion 
of  the  other.  Burk  v.  State,  2  Har.  & 
J.  426. 

66.  It  would  seem,  if  a  defendant  be 
"  discharged  "  for  want  of  prosecution 
upon  an  indictment,  that  he  cannot  be 
afterwards  arraigned  or  tried  under 
that  indictment.  State  v.  Garthtoaite, 
3  Zabris.  143. 

61.  But  such  discharge  is  no  bar  to 
a  subsequent  indictment  for  the  same 


offence,  or  to  the  trial  upon  it ;  and  a 
plea  of  such  former  indictment  and  dis- 
charge is  bad  upon  demurrer.     lb. 

68.  By  the  penal  code  of  Georgia, 
14th  division,  section  18,  a  defendant 
is  entitled  to  make  his  demand  for  a 
trial  at  the  first,  second,  or  any  subse- 
quent term  of  the  court.  Deany  v. 
State,  6  Ga.  491. 

69.  And  where,  at  the  second  term, 
the  demand  for  a  trial  was  made  and 
entered  on  the  minutes,  and  an  order 
passed  that  the  defendant  be  tried  at 
the  next  term  or  discharged,  the  pre- 
sumption is  that  the  Court,  in  passing 
the  order,  did  its  duty,  and  that  it 
would  not  have  been  granted  unless 
there  was  a  jury  present  qualified  to 
try  the  issue  at  the  term  so  ordered. 
lb. 

70.  Where  a  prisoner  is  indicted  for 
felony,  his  right  to  be  present  in  court 
at  his  trial,  cannot  be  waived  by  his 
counsel  nor  by  himself;  and  therefore, 
where  a  prisoner  was  indicted  for  bm> 
glary  and  larceny,  and  his  presence  ia 
court  at  the  rendition  of  the  verdict 
was  waived  by  his  counsel ;  held  that 
the  judgment  was  erroneous.  Prime  v. 
Com.,  18  Penn.  State  Rep.  (6  Harris) 
108. 

71.  Where,  in  the  course  of  a  crim- 
inal case,  from  any  cause  a  party  is 
placed  in  such  a  situation  that  justice 
cannot  be  done  on  the  trial  without  the 
aid  of  the  information  to  be  obtained 
by  means  of  a  specification  or  bill  of 
particulars,  the  Court,  in  virtue  of  the 
general  authority  to  regulate  the  con- 
duct of  trials,  has  power  to  direct  such 
information  to  be  seasonably  furnished, 
and  in  an  authentic  form  ;  and  that 
such  an  order  may  be  effectual  and  ac- 
complish the  purpose  intended  by  it, 
the  party  required  to  furnish  the  bill 
of  particulars  must  be  confined  to  the 
particulars  specified.  Com.  v.  Smelling, 
15  Pick.  321. 

72.  The  statute  of  1807  was  not  in- 
tended to  prohibit  the  appointment  of 
the  counsellors  of  this  court,  in  aid  of 
the  law  officers,  whenever  the  circum- 
stances of  the  case  should  require  the 
Court,  in  the  exercise  of  a  sound  dis- 
cretion, to  make  such  appointments. 
Com.  v.  Knapp,  10  Pick.  477. 

73.  In  a  capital  felony,  in  the  State 
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of  Pennsylvania,  the  presence  of  the 
prisoner  at  the  trial,  verdict  and  pass- 
ing of  the  sentence,  cannot  be  dis- 
pensed with.  Dawn  v.  Com.,  6  Barr 
384. 

74.  On  an  indictment  for  a  misde- 
meanor, if  the  evidence  be  such  as  to 
prove  a  felony  actually  committed,  the 
prisoner  must  be  acquitted  of  the  jnis- 
demeanor,  in  order  to  being  indicted 
for  the  felony.  Com.  v.  Roby,  12  Pick. 
496. 

75.  The  penal  code  of  Georgia  of  1833, 
providing  by  the  34th  section  of  the 
14th  division,  that  "  all  crimes  and  of- 
fences committed,  shall  be  prosecuted 
and  punished  under  the  laws  in  force 
at  the  time  of  the  commission  of  such 
crime  or  offence,  notwithstanding  the 
repeal  of  such  laws  before  such  trial 
takes  place,"  warrants  the  trial  of  an 
offence  committed  while  the  48th  sec- 
tion of  said  division  was  in  force,  after 
its  repeal  in  1843.  Reynolds  v.  State, 
8  Kelly  53. 

16.  The  Court  has  the  power,  where 
the  jury  are  unable  to  agree,  or  for  any 
reasonable  cause,  to  discharge  them, 
continue  the  prosecution,  remand  the 
prisoner,  and  try  him  at  a  subsequent 
term.    Hurley  v.  State,  6  Ohio  400. 

77.  A  prisoner  may  be  remanded 
where  a  witness  for  the  government, 
at  the  first  term  after  the  finding  of  the 
indictment,  fraudulently  avoided  to  at- 
tend court,  though  under  recognizance 
to  do  so,  and  no  connivance  appearing 
on  the  part  of  the  prisoner  to  keep  the 
witness  away.  Com.  v.  Carter,  11 
Pick.  277. 

78.  Where  a  prisoner  is  infected 
with  the  small-pox,  he  cannot  demand 
a  trial  at  the  second  term  after  the 
finding  of  the  indictment.  Com.  v. 
Jailer,  7  Watts  366. 

79.  Where  the  prisoner  is  entitled  to 
three  days  to  prepare  for  trial,  in  case 


of  jplony,  the  three  days  include  the 
day  on  which  he  moves  for  a  copy  of 
the  indictment.  State  v.  Briggs,  1 
Brev.  8. 

80.  The  accused,  being  entitled  by 
statute  to  a  copy  of  the  indictment  and 
venire  two  days  before  trial,  waives 
this  right  by  pleading  not  guilty  and 
proceeding  to  trial.  State  v.  Johnson, 
Walker  392. 


81.  A  prosecutor  will  be  allowed  to 
engage  counsel  to  assist  the  attorney 
for  the  Commonwealth  in  a  criminal 
prosecution.  Hopper  v.  Com.,  6  Gratt. 
684. 

82.  The  Court  has  no  right  to  call 
the  jury  from  their  room  after  they  have 
retired  to  consider  of  their  verdict,  into 
the  court-room,  and  read  over  to  them 
the  written  testimony  as  taken  down 
by  the  Court,  without  the  consent  of 
the  prisoner's  counsel,  and  while  the 
prisoner  is  absent.  Wade  v.  Stale,  1 2 
Ga.  25. 

83.  On  the  trial  for  a  capital  offence, 
after  \he  evidence  on  behalf  of  the 
prosecution  had  been  closed,  and  none 
offered  by  defendant,  by  consent  of 
parties  and  with  leave  of  the  Court, 
the  jury  were  dispersed  until  morning; 
on  the  re-opening  of  the  court  the  coun- 
sel for  the  State  re-examined  some  wit- 
nesses for  the  prosecution  that  had 
been  examined  before,  and  introduced 
some  additional  ones  ;  held  to  be  er- 
ror.    Mary  v.  State,  5  Mo.  71. 

84.  Where,  in  a  capital  offence,  the 
Court  permitted  the  jury  to  view  the 
premises,  accompanied  by  officers  of 
the  Court,  and  by  the  prisoner's  coun- 
sel and  the  counsel  for  the  Common- 
wealth, it  was  held  proper.  Com.  v. 
Webster,  5  Cush.  295. 

85.  Where,  after  the  evidence  for 
the  State  had  closed,  on  a  trial  for 
murder,  and  after  the  prisoner's  coun- 
sel had  announced  to  the  Court  that  he 
would  not  introduce  any  evidence,  a 
witness  who  had  been  sworn  and  ex- 
amined on  the  part  of  the  State,  went 
to  the  presiding  judge  and  told  him 
privately  that  he  wished  a  correction 
in  his  testimony,  to  wit,  that  when  wit- 
ness asked  deceased  who  hurt  him,  de- 
ceased replied  who  did  it,  and  "would 
have  satisfaction  ;"  witness  then  asked 
deceased  if  it  was  some  one  that  went 
off  with  the  wagon,  and  deceased  re- 
plied that  it  was,  which  fact  the  Court 
announced  in  the  presence  and  hearing 
of  the  jury;  it  was  held  to  be  an  error 
in  the  Court  to  report  the  witness' 
statement  publicly  before  the  jury. 
Crawford  v.  State,  12  Ga.  142. 

86.  The  Court  will  not  have  a  motion 
made  by  the  counsel  of  the  prisoner  to 
compel  the  State's  attorney  to  elect 
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on  which  count  in  the  indictment  he 
would  try  the  prisoner,  before  swear- 
ing the  jury  and  charging  them  with 
the  case,  and  reading  the  indictment. 
Stephen  v.  Slate,  11  Ga.  225. 

87.  The  law  regulating  proceedings 
in  criminal  and  penal  cases,  secures  to 
the  accused  the  right  of  having  the 
facts  tried  by  a  jury,  and  the  amount 
of  fine  to  be  assessed  by  them,  in  cases 
where  the  fine  to  be  imposed  on  the  of- 
fending party  is  uncertain  in  amount, 
or  exceeds  five  pounds.  In  other  cases, 
upon  the  establishment  of  the  defend- 
ant's guilt,  the  judge  may  assess  the 
fine  without  the  aid  or  intervention  of 
a  jury.  Frost  v.  Com.,  9  B.  Monroe  362. 

88.  It  is  the  policy  of  the  Massachu- 
setts system  of  criminal  jurisprudence, 
that  the  district  attorney,  or  other  pub- 
lic officer  having  official  charge  of  the 
criminal  department,  should  have  the 
active  superintendence  and  manage- 
ment of  all  criminal  cases  on  the  trial 
of  the  same  before  the  jury.  As  a  gen- 
eral rule  this  is  required,  and  the  con- 
ducting of  the  case  before  the  Court 
and  jury,  is  to  be  confined  to  the  pub- 
lic prosecutor.  But  exceptions  may 
occur  to  this  rule,  arising  from  pecu 
liar  circumstances  applicable  to  partic- 
ular cases,  which  would  justify  the 
Court  in  associating  with  the  public 
prosecutor,  at  his  request,  additional 
counsel  to  aid  him  in  the  conducting 
of  a  cause.  When  this  takes  place,  it 
must  be  at  the  request  of  the  district 
attorney  and  under  some  stringent  rea- 
son arising  in  the  particular  case  ;  and 
the  control  and  direction  of  the  case 
must  be  with"  the  public  prosecutor. 
Com.  v.  Williams,  2  Cush.  583. 

89.  In  all  criminal  prosecutions  un- 
der the  Constitution  and  laws,  the  jury 
are  the  judges  both  of  the  law  and  the 
evidence,  and  as  a  necessary  conse- 
quence, should  be  sworn  to  decide  ac- 
cording to  both.  Patterson  v.  State,  2 
Eng.  60. 

90.  In  that  class  of  offences  where 
the  ordinary  judgment  will  not  extend 
to  the  infliction  of  imprisonment,  by 
way  of  punishment  primarily,  the  ac- 
cused may  appear  by  counsel,  and 
having  made  appearance,  the  trial  may 
proceed  without  regard  to  the  contin- 
ued presence  of  either  the  respondent 


or  his  counsel.     Tracy,  ex  parte,  25  Vt 
93. 

91.  In  criminal  trials,  after  the  tes- 
timony has  closed  on  the  part  of  the 
State,  it  should  not  be  re-opened.  It 
will  not  do  to  allow  to  any  party  the 
right  to  introduce  evidence  at  any 
time,  at  his  own  election,  and  without 
reference  to  the  stage  of  the  trial  on 
which  it  is  offered.  It  is  obvious  that 
by  permitting  such  a  practice,  the  pro- 
ceedings of  the  Court  would  be  often 
greatly  embarrassed,  the  purposes  of 
justice  obstructed,  and  the  parties  them- 
selves be  surprised  by  evidence  de- 
structive of  their  safety,  and  a&ainst 
which  they  could  not  guard.  Hoskins 
v.  State,  11  Ga.  92. 

92.  But  where  no  motion  had  been 
made,  nor  testimony  tendered,  on  the 
part  of  the  prisoner,  and  the  witnesses 
were  not  discharged  by  reason  of  the 
declaration  that  evidence  for  the  pros- 
ecution was  closed,  the  rule  does  not 
apply,  and  further  testimony  may  be 
given  by  the  prosecution.     lb. 

93.  The  Court  ought  to  permit  either 
party  to  introduce  new  witnesses  and 
new  testimony.  Livingston  v.  Com.,  1 
Gratt  658. 

94.  There  is  no  rule  or  practice  on 
the  trial  of  criminal  causes  which 
would  authorize  the  prosecution  to  in- 
troduce evidence  against  the  defend- 
ant after  the  cause  has  been  submitted 
to  the  jury  on  both  sides;  such  a  pro- 
ceeding would  be  unprecedented  in 
the  trial  of  criminal  causes  in  the  State. 
Judge  v.  State,  8  Ga.  113. 

95.  On  the  application  of  the  attor- 
ney for  the  State,  a  gentleman  who  ap- 
peared in  the  cause  as  assistant  coun- 
sel, was  permitted  by  the  Court  to  con- 
clude the  argument  on  behalf  of  the 
government;  this  was  held  correct 
Jamagin  v.  State,  10  Yerg.  529. 

96.  In  criminal,  as  in  civil  causes, 
the  party  having  the  affirmative  ofche 
issue  has  the  right  to  open  and  con- 
clude the  argument  before  the  jury, 
and  that  the  reason  of  the  rule  applies 
more  forcibly  in  criminal  causes  aris- 
ing from  the  familiar  and  sacred  prin- 
ciples in  criminal  jurisprudence,  that 
every  person  accused  of  crime  is  pre- 
sumed to  be  innocent  until  his  guilt  is 
clearly  proved ;  the  burden,  therefore, 
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of  establishing  the  guilt  of  the  accused 
devolves  upon  the  prosecutor,  and  of 
necessity  draws  to  it  the  right  to  open 
and  conclude  the  argument  before  the 
jury.  Doss  v.  Commonwealth,  1  Gratt. 
557. 

91.  The  return  of  the  sheriff  that  he 
has  served  the  prisoner  with  a  list  of 
the  jury,  mujjt  be  conclusive  of  the  fact, 
as  his  return  to  any  process  issuing 
from  the  Court  and  properly  directed  to 
him.  Woodndes  v.  the  State,  2  How- 
ard's Miss.  R.  665. 

98.  Where  the  judge  directs  the 
jury  to  bring  in  a  sealed  verdict,  and 
gives  them  permission  to  separate  after 
agreeing  on  the  same,  the  parties  will 
be  deemed  to  have  assented  to  such 
permission,  if  no  objection  is  made; 
and  it  is  no  cause  of  objection  to  the 
verdict.  Friar  v.  the  State,  3  Howard's 
Miss.  R.  422. 

99.  A  criminal  case  cannot  be  moved 
out  of  its  order  on  the  calendar  by  the 
accused,  unless  the  notice  of  argument 
states  his  intention  of  bringing  it  on 
out  of  its  order.  Barron  v.  the  People, 
1  Barb.  136. 

100.  A  judgment  against  the  ac- 
cused, in  a  criminal  case,  will  not  be 
reversed  by  default,  but  the  Court  must 
be  satisfied  that  there  was  error  in  the 
record  or  proceedings  of  the  Court  be- 
low,   lb. 

101.  The  part  of  the  97th  rule  which 
gives  to  the  counsel  for  the  prosecu- 
tion, alone,  the  right  to  move  cases  out 
of  their  order  on  the  calendar,  applies 
only  to  the  first  week  in  term  ;  after 
that,  either  party,  on  a  four  days'  no- 
tice, may  bring  on  the  argument  of  the 
case  out  of  its  order,     lb. 

102.  Where  the  defendant  was  put 
upon  his  trial  on  the  presentment  of  the 
grand  jury,  instead  of  an  indictment; 
held  that  this  practice  has  been  so  long 
followed  in  the  State  of  Tennessee,  it  is 
now  too  late  to  question  its  legality, 
although  it  may  not  be  sanctioned  by 
established  principles.  Smith  v.  the 
State,  1  Humph.  396. 

103.  The  plea  of  non-identity,  which 
in  practice  is  interposed  ore  tenus  at 
the  bar  of  the  Court,  is  never  allowed 
in  cases,  except  where  the  prisoner  has 
escaped  after  verdict  and  before  judg- 
ment, or  after  judgment  and  before  ex- 


ecution ;  it  should  not  be  received,  if 
the  record  does  not  show  any  escape. 
Joseph  and  others  v.  the  State,  5  Howard's 
Miss.  R.  20. 

104.  After  the  jurors  have  separated, 
and  there  has  been  an  opportunity  for 
others  to  converse  with  them  after  ver- 
dict, to  operate  upon  their  judgments, 
prejudices  or  fears,  to  induce  them,  or 
some  of  them,  to  give  a  different  ac- 
count or  explanation  of  it,  there  would 
be  great  danger  in  permitting  new  in- 
quiries to  be  made  and  explanations  to 
be  given,  and  such  a  course  is  not  con- 
sidered as  regular,  or  authorized  by 
practice  of  the  Supreme  Court  of  Maine. 
State  v.  Whittier,  21  Maine  341. 

105.  On  a  criminal  trial,  a  Court  is 
not  obliged  to  permit  the  introduction, 
even  on  a  cross-examination,  of  a  col- 
lateral fact,  which  may  occasion  a  new 
and  distinct  issue,     lb. 

106.  Where  a  prisoner  will  not  ap- 
pear in  Court  to  hear  the  verdict, 
which  the  jury  announce  themselves 
ready  to  render,  the  Court  may  order  a 
mistrial,  (and  a  direction  to  them  to 
erase  their  verdict,  as  it  has  no  other 
effect  than  the  mistrial  itself,  it  cannot 
prejudice  the  prisoner,  and  consequent- 
ly, he  can  claim  no  advantage  of  it. 
The  State  exrel.  Battle,  7  Ala.  259. 

107.  Where  the  jury,  after  being  long 
kept  together,  cannot  agree,  where  it 
is  manifest  that  they  have  no  reason- 
able prospect  of  agreeing,  and  no 
means  remain  but  famine  or  exhaus- 
tion, to  compel  them  to  agree,  or  where 
the  powers  of  the  Court  are  near  ter- 
minating by  the  legal  termination  of 
their  session,  the  Court,  as  a  power 
necessarily  incident  to  the  due  and 
regular  administration  of  justice,  may 
discharge  the  jury  without  the  consent 
of  the  prisoner,  and  again  impanel  a 
jury  and  put  him  upon  his  trial.  Com- 
monwealth v.  Roby,  12  Pick.  496. 


II.  Joint  and  Separate  Trials. 

108.  WJere  several  persons  are 
jointly  indicted  for  a  felony,  they  can- 
not claim  separate  trials  as  a  matter  of 
right,  although  they  sever  in  their 
pleas  ;  but  the  Court  in  its  discretion 
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may  allow  them  to  be  tried  separately. 
Hawkins  v.  the  State,  9  Ala.  137  ;  vide 
U.  S.  v.  Wilson,  1  Bald.  18. 

109.  Where  prisoners  indicted  to- 
gether, sever  in  their  defence,  it  is  the 
right  of  the  prosecuting  officer,  who  as- 
serts the  affirmative  as  to  their  guilt,  to 
elect  whom^  of  them  he  will  first  put 
upon  his  trial.  Jones  v.  the  State,  1 
Kelly  610. 

110.  Where  two  or  more  persons 
are  jointly  indicted  for  felony,  and  de- 
mand separate  trials,  they  are  not  en- 
titled to  elect  which  defendant  shall  be 
tried  first.  The  People  v.  Mclntyre,  1 
Parker's  Crim.  Rep.  311. 

111.  The  order  of  the  trials  in  such 
case  is  under  the  control  of  the  District 
Attorney,  subject  to  the  direction  of 
the  Court ;  and  as  a  general  rule,  the 
Court  should  not  interfere  to  control 
the  District  Attorney  in  regard  to  it.  lb. 

112.  The  decision  of  the  Court,  re- 
fusing to  give  direction  to  the  District 
Attorney  in  such  case,  is  not  the  sub- 
ject of  review  upon  exceptions,    lb. 

113.  Where  a  defendant,  ipintly  in- 
dicted with  a  co-defendant  jot  felony, 
has  a  separate  trial,  such  defendant 
cannot  improve  his  co-defendant  as 
a  witness  in  his  behalf;  such  co-de- 
fendant is  not  a  competent  witness  for 
the  defendant  on  trial,  till  discharged 
from  the  record  by  nolle  prosequi,  ac- 
quittal or  otherwise,     lb. 

114.  It  is  a  matter  of  discretion  with 
the  Court  to  permit  the  District  Attor- 
ney to  try  prisoners,  who  are  jointly 
indicted,  jointly  or  separately,  as  it 
seems  best  for  the  advancement  of  jus- 
tice ;  and  the  Court  has  no  power  to 
correct  any  error  in  the  exercise  of  that 
discretion  upon  a  bill  of  exceptions. 
The  People  v.  Stockham,  1  Parker's  Crim. 
Rep.  424. 

115.  That  discretion  may  be  exer- 
cised by  an  order  made  on  the  motion 
of  the  District  Attorney,  as  well  as  on 
that  of  the  defendant's  counsel,    lb. 

116.  Upon  a  joint  indictment  for  a 
capital  offence,  there  is  no  doubt  that 
the  prisoners  may  be  jointly  tried ;  and 
it  is  equally  true  that  upon  such  an  in- 
dictment they  may  be  severally  tried. 
United  States  v.  White  and  others,  4  Ma- 
son's R.  158. 

117.  Where  the    trial   is  separate, 


each  party  is,  of  course,  entitled  to  the 
full  number  of  peremptory  challenges, 
which  is  in  no  degree  narrowed  or  af- 
fected,    lb. 

118.  Whether  prisoners  are  to  be 
tried  jointly  or  separately,  has  been 
long  since  settled  by  the  Supreme  Court 
of  the  United  States,  to  be  a  matter 
not  of  right,  but  of  sound  discretion,  to 
be  exercised  by  the  Court.  J7.  5.  v. 
Gibert,  2  Sumner  19. 

119.  Where  the  sole  ground  for  sep- 
arate trials  was,  that  by  means  of  sep- 
arate trials  the  prisoners  wished  and 
intended  to  make  use  of  the  testimony 
of  each  other  in  their  defence,  it  was 
held  to  be  insufficient.    lb. 

120.  Where,  on  an  indictment  con- 
taining two  counts,  the  defendants 
were  convicted  on  but  one,  on  a  new 
trial  ordered  at  their  instance  the  de- 
fendants may  be  tried  again  on  both 
counts  ;  the  case  stands  as  though  it 
never  had  been  tried.  The  State  v.  the 
Commissioners  of  Roads,  3  Hill  239. 

121.  If  one  indictment  charges  sev- 
eral persons  with  committing  the  same 
offence,  each  of  them  has  a  right  to  be 
tried  separately.  U.  States  v.  Sharp, 
Pet.  C.  C.  118. 

122.  By  the  Common  Law,  until  it 
was  changed  by  a  recent  act  for  the 
summoning  of  venires  and  impanelling 
juries  in  criminal  cases,  the  Common- 
wealth and  not  the  prisoner,  in  case  of 
joint  indictments,  had  the  right  of  ob- 
jection, subject  to  the  control  and  dis- 
cretion of  the  Court,  whether  to  arraign 
and  try  prisoners  or  defendants  jointly 
indicted,  separately  or  jointly.  C«r- 
ran's  case,  7  Gratt.  619. 

123.  It  is  the  well-settled  practice  of 
the  Court  that  the  judge  has  no  power 
to  order  the  names  of  any  of  the  de- 
fendants to  be  struck  from  an  indict- 
ment, though  he  may,  at  his  discretion, 
in  furtherance  of  justice  or  for  the  at- 
tainment of  truth,  separate  the  trial  of 
the  parties,  and  send  the  case  of  such 
as  in  his  opinion  there  is  no  evidence  to 
convict,  to  the  jury,  so  that  if  acquit- 
ted they  may  be  examined  for  the 
others.  The  State  v.  McLendon,  5 
Strobh.  R.  85. 

1 24.  In  e  very  indictment  against  two 
or  more,  the  charge  is  several  as  well 
as  joint — in  effect,  that  each  is  guilty 
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of  the  offence  charged  ;  so  that  if  one 
is  found  guilty,  judgment  may  be  pass- 
ed on  him.  Although  one  or  more  may 
be  acquitted,  there  may  be  exceptions, 
as  in  case  of  conspiracy  and  riot,  and 
perhaps  some  others,  when  the  agency 
of  two  or  more  is  of  the  essence  of  the 
offence.  Commonwealth  v.  Griffin.  3 
Oush.  523. 

125.  By  the  law  now  in  force  (see 
Revised  Criminal  Stat.,  Sessions  act 
1847-,8  p.  149,  sections  11  and  12), 
each  defendant  has  a  right  to  a  sepa- 
rate trial,  if  he  so  elect,     lb. 

126.  The  public  may,  in  many  cases, 
be  much  interested  in  compelling  joint 
indictees  to  sever  in  their  trials  ;  and 
for  the  purposes  of  public  convenience 
and  public-  justice,  the  Courts  ought 
always  to  require  and  order  it  when  it 
appears  necessary.  The  State  v.  Yan- 
cey, 3  Brevard  306. 

127.  Where  several  persons*  are 
jointly  indicted  and  on  trial,  the  sub- 
mitting of  the  case  of  one  of  them  to 
the  jury  alone  in  the  course  of  the  trial, 
at  the  request  of  the  other  defendants, 
in  order  that  such  defendant,  if  acquit- 
ted, may  be  called  to  testify  for  them, 
is  a  matter  peculiarly  within  the  dis- 
cretion of  the  judge  who  presides  on 
the  trial,  and  depending  upon  his  view 
of  the  evidence  to  be  allowed  where 
there  is  no  evidence  against  the  party, 
and  to  be  refused  where  there  is  such 
evidence,  although  in  the  opinion  of 
the  judge  it  may  be  altogether  insuffi- 
cient to  warrant  a  conviction.  Com.  v, 
Eastman,  1  Cush.  189. 


USURY. 

1.  Where  an  indictment  is  laid  for 
taking  unlawful  interest,  founded  on 
the  act  passed  February  12,  1791,  it 
need  not  aver  that  there  have  been  no 
qui  tarn  proceedings  within  the  trial 
limited  by  the  act  passed  January  26, 
1790.  State  v.  Tappan,  15  N.  Hamp. 
91. 

2.  Where  there  have  been  any  such 
proceedings,  the  fact  may  be  shown  in 
the  defence.    The  taking  of  unlawful 


interest  is  an  offence  against  the  New- 
Hampshire  statute  of  1791,  which  may 
be  punished  either  by  indictment  or  by 
a  qui  tarn  action,  but  not  by  both  pro- 
ceedings,    lb. 

3.  Where,  in  a  civil  suit  upon  the 
usurious  contract,  the  treble  deduction 
provided  for  by  statute  had  been  claim- 
ed and  allowed  ;  held  that  it  would 
not  be  a  bar  to  such  an  indictment. 
lb. 

4.  In  indictments  for  usury  it  is  no$ 
necessary  that  the  corrupt  agreement 
should  have  been  entered  into  at  the 
time  of  the  contract  and  execution  of 
the  note.     lb. 

5.  A  contract  to  pay  more  than  six 
per  cent,  for  past  forbearance,  is  illegal. 
lb. 

6.  In  an  information  on  the  statute, 
for  making  a  usurious  contract,  it  is 
sufficient  to  set  forth  the  corrupt  bar- 
gain generally,  because  matters  of  this 
kind  are  supposed  to  be  privily  trans- 
acted, and  such  information  may  be 
brought  by  a  stranger.    lb. 

7.  It  was  not  necessary  to  aver  how 
much  of  the  money  alleged  to  have 
been  received,  was  over  and  above  the 
lawful  interest    lb. 

8.  The  act  of  1835,  ch.  50,  §  6, 
enacts,  that  "  in  any  case  where  more 
than  legal  interest  shall  be  taken,  the 
person  taking  the  same  shall  be  liable 
to  indictment  or  presentment ;  and,  on 
conviction,  shall  be  fined  a  sum  not  less 
than  the  whole  usurious  interest  so 
taken  and  received,  which  amount 
shall  be  ascertained  by  the  jury  trying 
the  case,  provided  that  no  fine  shall  be 
less  than  ten  dollars."  Now,  by  this 
statute  the  offence  consists  in  receiving 
illegal  interest — not  contracting  to 
receive  it.  The  contract,  then,  is 
merely  inducement,  and  need  not  be 
described  with  that  particularity  which 
is  required  when  it  constitutes  the 
body  of  the  offence,  or  is  the  foundation 
of  an  action.  This  is  so  upon  reason 
and  authority.  GiUispie  v.  the  State,  6 
Humph.  164. 
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VAGRANCY. 

1.  The  first  section  of  the  act  pass- 
ed 12th  April,  1833,  (see  laws  of 
1833,  page  353),  prescribing  and  au- 
thorizing a  general  form  for  a  record 
of  conviction  in  case  of  vagrancy, 
is  held  to  be  constitutional.  Morris  v. 
the  People,  1  Parker's  Crim.  Rep.  441. 

2.  Whether  the  second  section  of  that 
act,  authorizing  a  discharge  before  the 
expiration  of  the  term,  on  an  order 
jointly  made  by  the  committing  magis- 
trate and  one  of  the  governors  of  the 
almshouse,  is  not  unconstitutional  and 
void,  as  conflicting  with  the  pardoning 
power  vested  in  the  governor  by  the 
constitution — Act  4,  sec.  5—  Quere.  lb. 


VENUE. 

1.  In  Virginia,  where  a  prisoner 
has  been  arraigned  and  has  plead- 
ed in  the  county  in  which  the  offence 
was  committed,  he  need  not  be  arraign- 
ed, nor  required  to  plead  in  the  county 
to  which  the  venue  is  changed.  Vance 
v.  Cam.,  2  Virg.  Cas.  162. 

2.  It  is  proper  to  lay  the  venue  in  an 
indictment  in  the  county  aforesaid,  a 
county  having  been  named  in  the  com- 
mencement, for  which  the  grand  jurors 
were  sworn.  State  v.  Ames,  10  Mo. 
743. 

3.  An  order  of  Court,  directing  the 
venue  of  an  indictment  to  be  changed,  is 
conclusive  of  its  own  regularity,  un- 
less the  contrary  appear  of  record.  Mc- 
Cavleyv.  United  States,  1  Morris  486. 

4.  Where,  on  an  indictment  for  pet- 
ty larceny,  the  jury,  in  their  verdict  of 
guilty,  find  the  term  of  imprisonment, 
this  will  be  considered  as  mere  sur- 
plusage. Cropper  v.  United  States,  1 
Morris  259. 

6.  In  cases  of  misdemeanor,  the  Su- 
perior Court  of  Law  in  Virginia,  has 
no  power  to  change  the  venue.  Com- 
monwealth v.  Rolls,  2  Virg.  Cas.  68  ; 
contra,  in  the  case  of  Commonwealth  v. 
Bedinger,  1  Virg.  Cas.  125  ;  and  in 
case  of  felony,  it  was  held  that  the 
Court  could    not  change  the  venue. 


Commonwealth  v.  WUdy,  2  Virg.  Gas. 
69. 

6.  But  by  Statute,  1  Rev.  Code  of 
1819,  ch.  169,  sections  9  and  15;  the  ven- 
ue may  n«w  be  changed  in  any  case 
of  treason  or  felony,  under  certain 
regulations,  and  in  cases  of  misde- 
meanors. Commonwealth  v.  Wiidy,  2 
Virg.  Cas.  69,  note. 

I.  The  act  authorizing  a  change  of 
venue  in  criminal  cases,  is  imperative 
whenever  a  case  is  made  out  in  con- 
formity with  its  requisitions,  and  it  is 
not  left  to  the  discretion  of  the  Court, 
when  the  requirements  are  complied 
with,  to  grant  or  refuse  the  application 
as  a  mere  matter  of  discretion.  Fre- 
high  v.  the  State,  8  Mo.  606. 

8.  Where  the  name  of  the  county  is 
written  in  the  margin  of  the  indict- 
ment, and  in  the  body  of  the  indict- 
ment the  county  is  referred  to  by  name, 
as  "  the  County  of  Washington  afore- 
said,'9 the  venue  is  well  laid.  McDonald 
v.  State  8  Mo.  283. 

9.  In  a  change  of  venue  in  a  crim- 
inal cause,  the  original  indictment 
should  be  retained  in  the  office  of  the 
Clerk  in  the  county  in  which  it  is 
found.  A  copy  only  should  be  included 
in  the  transcript  of  the  record  and 
proceedings.  Ruby  v.  the  State,  1  Mo. 
206. 

10.  Where,  in  a  change  of  venue  in 
a  criminal  case,  the  venue  sent  up  is 
imperfect,  the  Court  will  not,  for  that 
reason,  discharge  the  defendant  from 
his  recognizance,  especially  as  the 
change  of  venue  in  such  cases  is  on 
the  application  of  the  defendant.  La- 
parte  v.  the  State,  6  Mo.  208. 

II.  The  usual  and  regular  mode  of 
proceeding  in  such  cases,  is  for  the 
circuit  attorney  to  suggest  a  diminu- 
tion of  the  record,  and  move  for  a  writ 
of  certiorari,  directed  to  the  Circuit 
Court  of  the  county  from  which  the 
change  of  venue  was  taken,  to  send  up 
the  record.  lb. 

12.  A  writ  of  error  will  not  lie  on 
the  decision  of  the  Circuit  Court  in 
overruling  a  motion  to  discharge  a  de- 
fendant from  his  recognizance,  such 
not  being  a  final  decision  in  the  cause. 
lb. 

18.  Where  there  is  a  motion  for 
change  of  venue,  it  is  to  require  the 
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plea  to  be  entered  before  the  motion  is 
awarded.  Gardiner  v.  the  People,  3 
Scam.  83. 

14.  In  Illinois,  where  an  indictment 
was  found  in  one  county  against  sev- 
eral jointly,  and  the  venue  was  changed 
to  another  county,  on  motion  of  one  of  the 
persons,  without  consent  of  the  others, 
where  he  was  tried,  and  afterwards 
the  indictment  was  returned  to  the 
county  where  it  was  found,  and  the 
others  held  to  answer,  it  was  held  that 
the  proceedings  were  lawful.  Hunter 
v.  the  People,  1  Scam.  453. 

15.  Under  the  laws  of  Indiana,  a  re- 
fusal to  change  the  venue  in  a  crimi- 
nal case,  cannot  be  assigned  for  error. 
Findley  v.  the  State,  5  Blackf.  576. 

16.  In  Indiana,  where  an  indictment 
is  found  in  the  Circuit  Court  of  one 
county,  and  is  tried  in  the  Circuit  Court 
of  another,  the  record  not  showing  a 
change  of  venue,  nor  that  any  objec- 
tion waB  made  to  the  jurisdiction  of 
the  latter  court,  the  presumption  will 
be,  that  there  was  a  change  of  venue. 
Dotyx.  the  State,  6  Blackf.  529. 

17.  A  venue  must  be  established  in 
criminal  cases,  and  when  a  bill  of  ex- 
ceptions does  not  show  the  place  or 
county  in  which  the  offence  was  com- 
mitted, a  new  trial  will  be  granted. 
Ewtll  v.  the  State,  6  Yerg.  364. 

18.  It  is  not  necessary  that  the  peti- 
tion for  change  of  venue  should  be  con- 
tained in  the  transcript.  The  State  v. 
Hicklin,  5  Ark.  190. 

19.  In  Illinois,  a  prisoner  is  entitled  to 
a  change  of  venue  whenever,  by  petition 
verified  by  affidavit,  he  brings  himself 
within  the  requisitions  of  the  statute, 
and  the  Court  cannot  examine  its  dis- 
cretion whether  to  allow  it  or  not. 
Clark  v.  the  People,  1  Scam.  117. 

20.  And  where  the  defendant,  on  his 
arrest,  said  that  he  desired  to  be  car- 
ried to  the  court-house,  which  was 
within  five  miles  from  the  place,  and 
when  so  carried  there,  did  not  object 
that  it  was  not  the  proper  court-house; 
held  that  it  was  error  in  the  judge  be- 
low to  leave  these  circumstances  to 
the  jury  upon  the  question  of  venue 
He  should  have  instructed  them  that 
there  was  no  evidence  that  the  offence 
was  committed  in  the  county  as 
charged.  Statev.  Revels, Busbe  N.C.  200. 


21.  What  constitutes  reasonable  no- 
tice of  an  application  for  a  change  of 
venue,  in  a  criminal  case,  depends 
upon  circumstances.  If  the  party 
making  the  application  had  knowledge 
of  the  ground  for  a  change,  he  should 
give  notice  before  the  day  of  trial.  If, 
however,  he  gives  notice  as  soon  as 
he  learns  that  he  has  ground  to  apply, 
it  will  answer,  even  if  at  the  time  the 
cause  is  called  for  trial.  Reed  v.  State, 
11  Mo.  379. 

22.  When  the  Court  refuses  to  change 
the  venue  in  a  criminal  case,  it  cannot 
be  assigned  for  error.  Spence  v.  State, 
8  Blackf.  281. 


VERDICT. 

1.  Where  the  jury  in  a  special  ver- 
dict do  not  say  that  they  find  in  one 
way  or  the  other,  according  as  the 
opinion  of  the  Court  may  be  upon  the 
law,  the  verdict  is  imperfect.  State 
v.  Wallace,  3  Iredell  195. 

2.  Where  a  special  verdict  is  im- 
perfect or  bad,  so  that  no  judgment  can 
be  given  thereon,  the  proper  course  is 
to  direct  a  venire  de  novo.    lb. 

3.  Instructions  given  by  the  presid- 
ing judge,  intended  as  the  act  of  the 
Court,  and  simultaneous  with  the  an- 
nunciation of  an  adjournment,  are  the 
act  of  the  Court.  The  State  v.  Engle, 
13  Ohio  490. 

4.  A  Court  may,  in  the  exercise  of  a 
sound  discretion,  in  a  criminal  case, 
direct  the  jury  to  seal  up  their  verdict, 
and  separate,  and  bring  it  in  open 
Court,  should  they  agree  when  the 
Court  is  not  in  session,    lb. 

5.  A  special  verdict  is  defective 
which  finds  only  the  evidence  from 
which  facts  may  be  inferred.  It  must 
find  the  facts  themselves.  The  State 
v.  Watts,  10  Iredell  369. 

6.  Where  a  person  was  indicted 
under  a  statute  which  imposed  a  speci- 
fic fine  for  suffering  unlawful  gaming 
in  his  house,  it  was  held  that  a  general 
verdict  of  guilty,  without  fixing  the 

enalty,  was  sufficient.  English  v.  Com., 
tt.  Sel.  Cas.  417. 
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7.  The  variance  was  held  fatal,  where 
a  verdict  was  given  of  "  guilty  of  per- 
jury before  D.  &  E.,  Esqrs.,  in  conjunc- 
tion ;"  the  indictment  being  for  perjury 
before  « D.,"  Esq.  State  v.  Mason,  1 
Const.  Rep.  200. 

8.  Where  a  verdict  on  an  indictment 
for. keeping  a  disorderly  house  was, 
"that  defendant  kept  a  disorderly 
house,  and  disturbed  his  neighbors," 
it  was  held  bad.  Hunter  v.  Com.,  2 
Const.  R.  298. 

9.  Where,  on  an  indictment  for  for- 
gery of  a  note,  there  is  a  verdict  of 
"  guilty  of  attempting  to  pass  the  note, 
knowing  of  the  forgery,"  it  will  warrant 
the  passing  of  sentence  on  the  prisoner. 
State  v.  Fuller,  1  Bay  245. 

10.  In  Virginia,  on  an  indictment  for 
breaking  open  a  storehouse,  and  steal- 
ing therefrom  goods  to  the  value  of 
four  dollars,  the  verdict  found  the  ac- 
cused guilty  of  grand  larceny,  and 
fixed  his  imprisonment  at  seven  years ; 
held  that  the  verdict  was  too  defective 
and  uncertain  for  judgment,  and  that 
it  should  be  set  aside,  and  a  venire  de 
novo  granted.  Com.  v.  Smith,  2  Virg. 
Cas.  327. 

11.  A  verdict  which  fixes  the  term 
of  the  prisoner's  confinement  at "  twelve 
months,"  where  the  law  fixed  the  mini- 
mum at "  one  year,"  was  held  sufficient. 
VandewaU  v.  Com.,  2  Virg.  Cas.  275. 

12.  A  verdict  in  either  a  civil  or 
criminal  case  must  be  considered  an 
entire  thing  ;  it  must  respond  to  the 
whole  declaration,  and  to  every  count 
in  the  indictment,  or  the  Court  cannot 
legally  receive  it  as  the  verdict  of  the 
jury.     Hurley  v.  State,  6  Ohio  400. 

13.  Where  on  the  trial  of  a  indict- 
ment for  an  assault  on  M.,  with  an  in- 
tent to  ravish  and  carnally  know  her, 
by  force,  and  against  her  will,  the  jurjr 
returned  a  verdict  that  the  defendant 
was  not  guilty  of  an  assault,  with  at- 
tempt to  commit  a  rape,  in  manner  and 
form,  &c,  but  that  he  was  guilty  of  an 
assault  upon  and  illicit  and  unlawful 
intercourse  with  the  said  M.,  at  the 
time  and  place  in  the  indictment  alleg- 
ed ;  held  that  this  was  not  a  special 
verdict,  and  that  it  justified  a  judg- 
ment against  the  defendant  for  a  simple 
assault.  The  Com.  v.  Fischblatt,  4  Met. 
354. 


14.  A  special  verdict,  which  finds  the 
defendant  guilty  of  the  same  facts  as 
those  alleged  in  the  indictment,  but  not 
finding  him  guilty  in  the  county  where 
the  offence  is  laid,  cannot  be  sustained. 
The  Com.  v.  CaU,  21  Pick.  509. 

15.  In  a  criminal  case,  where  the 
facts  found  by  the  verdict  are  so  de- 
fective that  no  judgment  can  be  render- 
ed upon  it,  an  inferior  Court  has  the 
power  to  set  it  aside,  and  grant  a  venire 
de  novo.  Lawrence  v.  the  People,  1 
Scam.  414. 

16.  Where  the  prisoner  was  indicted 
for  an  assault  and  battery,  with  the 
intent  to  kill  and  murder,  and  was  con- 
victed of  an  assault  with  intent  to  com- 
mit manslaughter,  it  was  held  that  be 
was  convicted  of  another  and  different 
offence  than  that  charged  in  the  indict- 
ment.    Mormon  v.  State,  24  Miss.  54. 

17.  Where  the  finding  of  the  jury 
negatived  the  intent  as  charged  in  the 
indictment,  and  that  intent  was  averred 
in  the  indictment  to  "  kill  and  murder," 
but  the  intent  found  by  the  jury  was  to 
"  commit  manslaughter,"  another  and 
different  felony  from  that  charged  ;  it 
was  held  that  that  variance  was  fatal, 
and  the  judgment  is  overruled,    lb. 


VOTING,  Ac. 


1.  A  person  resisting  by  threats  a 
demand  made  upon  his  father  by  the 
judges  of  an  election  to  answer  certain 
questions  which  the  judges  had  no 
authority  to  ask,  was  held  not  liable  to 
an  indictment  under  the  17th  section 
of  the  election  law  of  Pennsylvania, 
against  threatening  persons  in  the  dis- 
charge of  their  duty.  Com.  v.  Gibbs,  4 
Dall.  253. 

2.  One  who  votes  illegally  at  an 
election  of  sheriff,  cannot  defend  him- 
self against  an  indictment,  upon  the 
ground  that  the  election  was  conducted 
illegally.  State  v.  Cohoon,  12  Iredell 
178. 

3.  In  Indiana,  on  the  trial  of  an  in- 
dictment under  the  statute  against 
fraudulent  voting,  the  defendant's 
statements,  made  under  oath  at  the 
polls,  on  being   challenged,   are  not 
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evidence  for  bim,  neither  is  the  decision 
of  the  judges  of  the  election  in  favor 
of  his  right  to  vote.  Morris  v.  State, 
7  Blackf.  607. 

4.  In  Tennessee,  it  is  not  indictable 
to  vote  illegally  for  the  officers  of 
municipal  corporations.  State  v.  Listen, 
9  Humph.  603. 

5.  In  Maine,  an  indictment  against  a 
person  for  voting  twice  at  the  same 
election  for  the  choice  of  a  selectman, 
at  a  town  meeting,  cannot  be  sustain- 
ed, unless  such  meeting  was  warned 
and  notified  in  manner  prescribed  by 
the  Rev.  Stat.  State  v.  Williams,  25 
Maine  561. 

6.  In  Tennessee  an  indictment  under 
the  statute  of  1841,  ch.  31,  that  certain 
persons  were  judges  of  the  election,  is 
a  sufficient  averment  that  they  were 
duly  made  and  appointed  judges.  7 
Humph.  9. 

7.  If  the  party  voting  know  the 
existence  of  a  state  of  facts  which 
disqualify  him  in  point  of  law  (and 
that  law  he  is  held  not  to  be  ignorant 
of),  then  he  shall  be  guilty  of  a  misde- 
meanor. If  the  voter  believe  himself 
to  be  21  years  of  age,  when  he  is  not, 
and  vote,  he  does  not  know  the  exist- 
ence of  the  disqualifying  fact,  and  may, 
on  that  ground,  be  excused  ;  but  if  he 
know  that  he  is  only  twenty  years  of 
age,  yet  believe  he  is  old  enough  in 
point  of  law  to  vote,  such  ignorance  of 
the  law  will  not  excuse  him.  McGuire 
v.  State,  7  Humph.  54. 

8.  The  act  of  Tennessee,  1842,  ch 
141,  §  4,  provides  that  all  violations  of 
the  penal  law  may  be  prosecuted  by 
indictment,  or  presentment  of  a  grand 
jury,  and  in  case  of  presentment  upon 
the  information  of  any  one  of  the  grand 
jury,  this  statute  repeals  that  provision 
of  the  act  of  1823,  which  required  the 
offence  to  be  presented  by  two  of  the 
grand  jurors  upon  their  own  knowl- 
edge, and  make 8  it  indictable.  State 
v.  Shaw  Sf  Rutledgt,  8  Humph.  32. 

9.  In  Tennessee,  the  act  of  1823,  ch. 
25,  §  1,  makes  it  an  offence  for  any 
person  offering  himself  as  a  candidate 
for  any  office  of  honor,  profit,  or  trust, 
to  treat  the  electors,  for  the  purpose  of 
obtaining  their  votes,  with  spirituous 
liquors,  and  provides  that  the  act  shall 
be  given  in  charge  by  the  judges  and 


solicitors  to  the  respective  grand  juries, 
whose  duty  it  shall  be  to  present  all 
such  offenders,  when  two  or  more  of 
the  body  have  knowledge  of  the  facts, 
and  not  otherwise.  State  v.  Darnal, 
1  Humph.  290. 

10.  In  Massachusetts,  upon  an  indict- 
ment for  giving  false  answers  to  the 
selectmen,  it  is  not  necessary  to  prove 
that  the  selectmen  were  legally 
chosen  ;  it  is  sufficient  if  it  be  proved 
that  they  were  acting  as  selectmen. 
Com,  v.  Shaw,  7  Met.  52. 

11.  It  is  no  cause  for  arresting 
judgment  on  such  an  indictment  that 
it  is  not  alleged  that  the  district  was 
in  the  Commonwealth.  Com.  v.  Shaw, 
7  Met.  52. 

12.  The  party  voting,  or  attempting 
to  vote,  must  know  at  the  tfroe  that  he 
is  not  a  qualified  voter,  and  that  he  is 
doing,  or  attempting  to  do  an  unlawful 
act.  If  he  voluntarily  gives  in  a  vote, 
or  attempts  to  vote,with  this  knowledge 
at  the  time  the  offence  is  committed,  it 
is  done  wilfully,  and  he  incurs  the 
penalty.  Com  v.  Aglar,  fyc,  Thacher's  • 
Crim.  Cas.  412. 

13.  To  constitute  a  wilful  aider  and 
abettor  under  the  statute  of  Massa- 
chusetts, he  too  must  know  at  the  time 
that  the  person  was  an  unqualified 
voter,  and  had  no  right  to  vote,  and 
with  such  full  knowledge  he  must  have 
done  or  said  something  which,  in  the 
opinion  of  the  jury,  was  designed  and 
calculated  to  encourage  the  party  to 
vote,  or  attempt  to  vote.  If  the  person 
charged  as  an  abettor  should  honestly, 
though  erroneously,  believe  at  the  time 
that  the  party  voting  or  attempting  to 
vote  had  a  right  to  do  so,  he  will  not 
be  within  the  statute,  for  the  offence 
both  of  the  principal  and  the  abettor  is 
made  by  the  statute  to  consist  in  hav- 
ing the  guilty  knowledge  of  the  lack  of 
legal  qualifications,  and  the  wilful  in- 
tent to  do  the  unlawful  act ;  therefore 
it  is  that  knowledge  is  not  to  be  pre- 
sumed in  such  case,  but  it  is  to  be  al- 
leged and  proved  like  any  other  fact. 
lb. 

14.  In  general,  knowledge  of  quali- 
fications, as  well  as  disqualification,  is 
presumed  to  be  possessed  by  the  citi- 
zen who  appears  at  the  polls  and 
tenders  his  vote  ;  still,  however,  there 
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may  be  circumstances  which  will 
satisfy  a  jury  that  a  party  acted  igno- 
rantly,  under  belief  of  right,  and  with- 
out a  wilful  intention  to  offend.  Com. 
v.  Wallace,  Thacher's  Crim.  Cas.  592. 

15.  Where  a  man  is  indicted  under 
the  statute  for  knowingly  and  fraudu- 
lently voting  at  an  election  when  he  is 
not  qualified  to  vote,  he  cannot  justify 
himself  by  showing  that  he  was  advised 
by  a  very  respectable  gentleman  that 
he  had  a  right  to  vote,  for  the  maxim 
that  ignorance  of  the  law  excuses  no 
man,  applies  as  strongly  to  this  case  as 
to  any  other.  State  v.  Boyett,  10  Ire. 
336. 

16.  In  Maine,  where  an  indictment 
for  double  voting,  under  the  statute, 
alleges  that  the  inhabitants  were  con- 
vened according  to  the  constitution 
and  laws  of  the  State  in  legal  town 
meeting  for  the  choice  of  town  officers, 
it  is  not  necessary  also  to  allege  that 
the  inhabitants  were  summoned  by 
warrant  from  the  selectmen  duly  and 
legally  served.     State  v  .Bailey,  Sfc.t  21 

«  Maine  62. 

17.  If  a  presiding  officer  or  judge  of 
election,  acting  honestly,  from  the  best 
judgment  he  can  form  on  the  evidence 
before  him,  takes  a  vote  which  turns 
out  to  be  an  illegal  vote,  he  is  not 
liable  legally  or  morally  ;  but  if  such 
officer,  knowing  a  vote  to  be  illegal, 
takes  it  corruptly,  his  position  cannot 
protect  him  from  the  j ust  punishment  of 
his  offence.  State  v.  McDonald,  4  Harr. 
655. 

18.  Distinction  between  offering  and 
promising  a  reward  to  a  voter.  State 
v.  Harker,  4  Harr.  559. 

19.  In  Massachusetts,  in  order  to 
convict  a  party  under  the  statute,  it  is 
necessary  to  prove  not  only  that  the 
party  had  no  right  to  vote,  but  that  he 
knew  it.     Com.  v.  Bradford,  9  Met.  268. 

20.  If  the  voter,  in  good  faith,  and 
with  an  honest  purpose  to  ascertain  the 
right,  shall  make  a  true  statement  of 
the  facts  of  his  case  to  a  professional 
man,  or  any  other  man  of  skill  and  ex- 
perience capable  of  advising  him  cor- 
rectly, the  evidence  of  such  advice,  and 
the  facts  upon  which  it  was  taken,  are 
competent  as  bearing  upon  the  question 
whether  he  knew  that  he  had  not  a 
right  to  vote.    25. 


21.  In  Arkansas,  held  that  the 
ordinance  of  the  city  of  Little  Rock,  of 
13th  July,  1841,  entitled  an  ordinance 
concerning  elections,  provided  only  for 
such  elections  for  city  officers  as  were 
annual,  and  that  the  judges  who  held 
the  election  under  that  ordinance  had 
no  right  to  hold  an  election  for  justices 
of  the  peace,  the  election  of  those  offi- 
cers being  biennial.  State  v.  Smith,  4 
Ark.  613. 

22.  The  Statute  of  Tennessee  of  1841, 
authorizes  the  grand  juries  to  bring 
before  them,  by  subpoena,  the  judges, 
inspectors,  clerks  and  officers  of  elec- 
tions.    Deshaso  v.  State,  4  Humph.  275. 


WARRANT. 

1.  In  North  Carolina,  a  magistrate 
has  no  right  to  issue  a  search-warrant 
for  runaway  slaves,  or  such  as  have 
been  seduced  away.  State  v.  Moml,  5 
Iredell  45. 

2.  A  search-warrant  can  only  issue 
for  goods  and  chattels  which  are  dis- 
tinctly alleged  to  have  been  stolen.  lb. 

3.  Where,  on  the  face  of  such  a  war- 
rant, it  appears  that  the  magistrate  had 
not  jurisdiction  j  the  officer  who  at- 
tempts to  execute  it  is  a  trespasser. 
lb. 

4.  A  magistrate  ought  to  issue  no 
such  warrant  except  on  oath ;  but 
although  it  does  not  appear  to  have 
been  issued  on  oath,  the  officer  is  justi- 
fied in  executing  it,  if  the  subject-mat- 
ter be  within  the  magistrate's  jurisdic- 
tion,   lb. 

5.  In  South  Carolina,  a  judge  at 
chambers  may  issue  a  warrant  for  any 
offence.  Berry  y.  State,  Dud.  Rep.  215. 

6.  In  Connecticut,  a  warrant  issued 
by  a  justice  of  the  peace,  on  the  com- 
plaint of  an  executor  or  administrator, 
against  a  person  having  in  his  posses- 
sion and  refusing  to  deliver  up  effects 
belonging  to  the  testator's  or  intestate's 
estate,  may  be  directed  for  service  to 
an  indifferent  person.  KeUey  v.  Parmt- 
lee,  15  Conn.  Rep.  260. 
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WITNESS. 

I.  Impeaching  Witnesses. 
II.  Credibility  of  Witnesses. 

III.  Examination  of  Witnesses. 

IV.  Competency  of  Witnesses. 
V.  Miscellaneous. 


I.  Impeaching  Witnesses. 

1.  Where  witnesses  swore  to  what 
they  saw  on  a  certain  night,  aided  by 
the  star-light  and  the  light  from  neigh- 
boring houses,  it  was  not  allowed  to 
impeach  them  by  witnesses  who  offer- 
ed to  prove  that  on  a  similar  starlight 
night  they  made  experiments  between 
the  same  hours,  and  with  the  same  de- 
gree of  light,  and  were  unable  to  dis- 
cern objects  distinctly  at  the  distance 
sworn  to  by  the  witnesses  to  be  im- 
peached.    Sealy  v.  State,  1  Kelly  213 

2.  When  the  testimony  of  a  witness 
is  impeached,  his  confession  taken  by  a 
magistrate,  on  the  commencement  of  a 
prosecution  for  a  criminal  offence 
against  another  person,  may  be  read  in 
evidence,  to  sustain  his  testimony;  it 
may  also  be  read  to  impair  the  testi- 
mony of  the  magistrate,  in  the  account 
given  by  him  of  the  facts  testified  ,to 
by  the  witness  in  such  examinations. 
People  v.  Moore,  15  Wend.  419. 

3.  A  party  may  impeach  a  witness, 
although  he  has  cross-examined  him, 
unless  on  such  cross-examination  he 
has  endeavored  to  establish  a  matter 
wholly  disconnected  with  the  direct  ex- 
amination ;  as  to  such  matter  he  makes 
him  his  own  witness,  and  cannot  after- 
wards discredit  him.  lb. 

4.  When  a  witness,  after  he  has  been 
sworn  and  left  the  stand,  declares  that 
what  he  has  testified  to  was  a  sheer 
fabrication,  such  declaration  may  be 
given  in  evidence  to  impeach  his  credi- 
bility,   lb. 

5.  A  witness  cannot  be  impeached 
by  proof  of  contradictory  statements 
previously  made  by  him,  whether  oral 
or  written,  without  first  giving  him  an 
opportunity  to  explain  such  previous 
statements.  Powell  v.  the  State,  19 
Ala.  577. 

6.  To  discredit  a  witness,  it  is  incom- 


petent to  offer  testimony  to  prove 
that  the  witness  has  been  guilty  of 
stealing.  Free  v.  the  State,  1  McMul- 
lan  494. 

7.  To  render  a  witness  competent  to 
testify  to  the  general  character  of  the 
accused,  he  need  not  know  what  a 
majority  of  his  neighbors  said  or 
thought  of  him;  nor  is  it  necessary 
that  he  should  have  heard  some  one 
say  what  a  majority  of  them  said  or 
thought  of  him  ;  the  only  test  of  his 
competency  is,  whether  he  is  acquaint- 
ed with  the  general  character  of  the 
accused  among  his  neighbors,  or  those 
acquainted  with  him.  Dave  v.  the  State, 
22  Ala.  23. 

8.  Proof  that  several  indictments  for 
libel  are  pending  against  a  witness  is 
not  admissible  to  impeach  him.  Camp- 
bell v.  the  Slate,  23  Ala.  44. 

9.  A  witness  may  be  cross-examined 
with  regard  to  his  habits  of  drinking. 
lb. 

10.  A  party  may  ask  his  own  wit- 
ness, whether  he  has  not  previously 
made  statements  which  are  inconsistent 
with  what  he  has  just  stated  on  the 
trial,    lb. 

11.  The  individual  opinion  of  wit- 
ness, based  on  rumor,  with  regard  to 
the  guilt  of  another  witness  of  the  crime 
of  murder,  is  not  admissible  for  the 
purpose  of  impeaching  the  latter,     lb. 

12.  Where  a  witness  has  been  cross- 
examined  respecting  his  former  state- 
ments, with  a  view  of  impeaching  him; 
held  that  he  might  be  asked  on  re-ex- 
amination in  chief  his  motive  in  mak- 
ing those  statements.    lb. 

13.  Where  a  witness  is  introduced 
for  the  purpose  of  impeaching  another, 
by  proof  of  his  general  character,  and, 
on  cross-examination,  testifies  that 
public  rumor  gave  the  impeached  wit- 
ness "a  bad  moral  character,  as  to 
drinking,  fighting,  murder,  shooting  at 
men,  and  certain  publications,  reputed 
false,  in  his  newspaper  ;"  held  that  he 
could  not  be  asked,  on  re-examination 
in  chief,  "  What  other  moral  delinquen- 
cies public  rumor  attributed  to  him;" 
nor  "what  rumor  said  in  regard  to 
those  publications  f  nor  "  whether  lie 
did  not  know  of  his  own  knowledge 
that  they  were  false."    lb. 

14.  In  order  to  throw  discredit  on 
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the  character  of  a  witness,  it  is  not 
competent  to  show  general  bad  char- 
acter disconnected  with  veracity.  U. 
States  v.  Vansickle,  2  McLean  219. 

15.  The  legal  inquiry  is,  what  is  the 
general  character  of  the  witness  for 
truth  in  the  place  where  he  resides  ? 
lb. 

16.  And  it  is  proper  to  ask  the  wit- 
ness under  examination,  whether  from 
his  knowledge  of  his  general  character 
he  would  believe  him  under  oath.     lb. 

17.  Particular  facts  of  a  criminal  na- 
ture can  be  shown  to  discredit  the  wit- 
ness,    lb. 

18.  It  is  not  proper  for  the  respondent 
to  show  on  the  trial  of  an  indictment, 
that  a  witness  introduced  by  the  attor- 
ney for  the  State,  "  bore  a  notoriously 
infamous  character."  The  State  v. 
Bruce,  11  Shep.  11. 

19.  A  witness'  bad  moral  character 
may  be  shown  to  discredit  his  testi- 
mony. The  Slate  v.  Boswell,  2  Dev. 
209. 

20.  For  the  purpose  of  impeaching  a 
witness,  questions  irrelevant  to  the 
issue  cannot  be  asked  of  him,  in  order 
to  contradict  the  answers.  U.  States 
v.  Dickinson,  2  McLean  325. 

21.  The  interrogation  put  to  an  im- 
peaching witness  may  be,  whether  he 
Knows  the  general  character  of  the 
former  witness  ;  and  from  such  knowl- 
edge, would  he  believe  him  on  oath  ? 
though  the  narrower  form  of  inquiry, 
"  What  is  his  character  for  truth  and 
veracity  ?"  is  to  be  preferred,  as  being 
more  direct ;  and  in  either  case,  the 
witnesses  may  be  required  to  declare, 
whether  the  character,  as  known  to 
him,  is  so  very  bad,  that  in  his  opinion 
the  witness  is  utterly  unworthy  of 
credit  on  oath.  Per  Cowen,  J.  People 
v.  Rector,  19  Wend.  569. 

22.  Where  a  witness  was  called,  for 
the  purpose  of  impeaching  the  charac- 
ter for  truth  and  veracity  of  a  witness 
called  on  the  other  side,  it  was  held 
that  such  impeaching  witness  can  only 
speak  of  the  general  reputation  of  the 
witness  sought  to  be  impeached  in  the 
community,  and  cannot  give  his  opinion 
of  his  character.  Bucklin  v.  State,  20 
Ohio  18. 

23.  It  is  the  general  opinion  of  the 
party's   character,  and    not  the  indi- 


vidual opinion  of  the  witness  called  for 
the  purpose  of  impeaching,  that  is  com- 
petent to  be  given  in  evidence.     lb. 

24.  Before  the  credit  of  a  witness 
can  be  impeached  by  evidence  of  any- 
thing which  he  has  said  in  relation  to 
the  cause,  a  foundation  must  be  first 
laid  for  such  evidence,  by  first  asking 
him  whether  he  has  said  that  which  is 
intended  to  be  shown.  ClemaUvmt  v. 
State,  14  Mo.  112. 

25.  When  a  witness  is  asked  on  his 
cross-examination,  whether,  on  a  former 
occasion,  he  has  not  made  certain  state- 
ments, and  answers  that  he  does  not 
recollect  having  made  such  statements, 
his  credit  may  be  impeached  by  evi- 
dence that  he  did  in  fact  make  the 
statement.     Garret  v.  State,  6  Mo.  1. 

26.  On  cross-examination,  the  pris- 
oner's counsel  asked  the  prosecutrix  if 
she  had  not  proposed,  before  the  insti- 
tution of  the  proceedings,  to  take  $200 
from  the  master  of  the  prisoner  not  to 
prosecute  him?  and,  on  the  objection 
of  the  State,  the  question  was  ruled  in- 
competent ;  held  that  the  Court  erred 
in  overruling  the  question  on  the  ob- 
jection of  the  State;  that  if  the  answer 
would  have  tended  to  implicate  the 
prosecutrix  in  a  charge  of  compound- 
ing a  felony,  the  objection  should  have 
come  to  her,  and  that,  with  such  quali- 
fication, the  question  was  proper  to  be 
answered,  not  for  the  purpose  of  excus- 
ing or  extenuating  the  offence  of  the 
prisoner,  but  to  impeach  the  credibility 
of  the  main  witness,  the  prosecutrix* 
Pleasant  v.  State,  8  Eng.  360. 


II.  Credibility  of  Witnesses. 

27.  Where  the  question  in  criminal 
prosecution  is  the  same  with  that  in  a 
civil  cause  in  which  the  witness  is  in- 
terested, that  goes  to  his  credit,  unless 
the  judgment  in  the  prosecution  can  be 
given  in  evidence  in  the  cause  where 
he  is  interested.  The  State  v.  Hassttt, 
1  Tayl.  55. 

28.  Where  the  cross-examination  of 
the,  principal  witness  for  the  people 
was  conducted  in  a  manner  tending  to 
impair  her  credibility,  and  to  show  that 
the  prosecution  was  the  result  of  a 
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conspiracy  in  which  she  was  concerned ; 
held  that  it  was  competent  to  sustain 
the  witness,  by  showing  that  another 
person,  to  whom  the  facts  bad  become 
professedly  known,  wrote  to  the  public 
authorities,  and  was  the  cause  of  the 
prosecution  being  instituted.  Lohman 
v.  People^  1  Comstock  319. 

29.  Where,  on  the  trial  of  an  indict- 
ment, an  accomplice,  on  his  cross-exam- 
ination, testified  that  the  magistrate 
before  whom  the  preliminary  examina- 
tion took  place,  had  given  competent 
assurances  that  he  should  not  be  prose- 
cuted if  he  would  disclose  all  he  knew 
of  the  transaction  in  question  ;  held 
that  this  statement  was  material  to  the 
issue,  and  that  the  testimony  of  the 
magistrate  corroborating  this  state- 
ment, was  competent  evidence  to  sup- 
port the  general  credit  of  the  accom- 
plice. The  Com.  v.  Bosworth,  22  Pick. 
397. 

30.  But  where  the  defendant  in  such 
case,  for  the  purpose  of  impeaching  the 
testimony  of  the  accomplice,  introduced 
a  letter  from  him,  admitting  that  his 
testimony  in  regard  to  the  transaction, 
upon  a  former  occasion,  was  false,  and 
the  prosecuting  attorney,  in  order  to 
show  that  the  letter  had  been  obtained 
unfairly,  asked  the  accomplice  certain 
questions,  in  answer  to  which  he  testi- 
fied that  the  letter  was  part  of  a  cor- 
respondence which  had  been  carried  on 
in  jail,  and  stated  the  means  by  which 
the  correspondence  had  been  carried 
on,  the  relative  position  of  the  several 
rooms,  and  the  arrangement  of  the 
prisoners  therein,  corresponded  ;  held 
that  it  was  not  proper  to  call  witnesses 
to  show  that  the  position  of  the  rooms 
and  the  arrangement  of  the  prisoners 
therein,  corresponded  with  the  account 
given  by  the  accomplice,  in  order  to 
support  his  general  credit,   lb. 

31.  A  witness  may  be  discredited  by 
showing  that  he  was  drunk  at  the  time 
the  transaction  he  attempts  to  relate 
took  place;  the  large  quantity  of  liquor 
drank,  is  a  circumstance  tending  to 
establish  drunkenness,  and,  as  such, 
is  admissible  evidence  to  prove  that 
fact.  Fleming  v.  the  State,  5  Humph. 
564. 

32.  The  credibility  of  a  witness  is  a 
question  of  fact  to  be  submitted  to  the 

45 


jury,  not  by  the  number  who  may  tes- 
tify for  or  against  his  credibility,  but 
by  their  respectability,  intelligence, 
consistency,  and  means  of  information. 
Kinchelow  v.  the  State,  5  Humph.  9. 

33.  A  child  of  any  age,  that  is  capa- 
ble of  distinguishing  between  good 
and  evil,  may  be  examined  on  oath  ; 
and  the  credit  due  to  the  statements  is 
to  be  left  to  the  jury,  who  should  con- 
sider the  age,  the  understanding,  and 
the  sense  of  accountability  for  moral 
conduct,  in  coming  to  their  conclusion. 
The  State  v.  Whittier,  2  Me.  341. 

34.  The  testimony  of  an  infant  of 
seven  years,  who  was  corroborated  by 
circumstances,  was  held  sufficient  to 
wan-ant  a  conviction  of  a  capital  of- 
fence. The  credibility  of  such  witness 
is  properly  submitted  to  the  jury.  The 
State  v.  Le  Blanc,  3  Brevard  339. 

35.  Where  the  general  moral  char- 
acter of  a  witness  is  impeached,  wheth- 
er by  witnesses  called  for  that  pur- 
pose, or  on  his  own  cross-examination, 
it  is  competent  for  the  party  calling 
him,  to  introduce  testimony  in  support 
of  his  character  for  truth  and  veracity, 
in  order  that  the  jury  may  pass  upon 
his  credibility.  The  Purple  v.  Rector,  19 
Wend.  569. 

36.  The  mere  contradiction  of  a  wit- 
ness, is  no  ground  for  calling  testimony 
in  support  of  his  character,   lb. 

37.  "Where  a  witness  on  the  part  of 
the  State,  on  his  cross-examination,  was 
asked  whether  the  prosecutor  had  not 
paid  him  for  coming  from  another  State 
to  be  a  witness,  and  answered  that  he 
had  not,  it  is  incompetent  for  the  de- 
fendant to  introduce  witnesses  to  prove 
his  declaration  that  he  had  been  so  paid. 
State  v.  Patterson,  2  Iredell  346. 

38.  Questions  to  a  witness,  tending 
to  disparage  or  disgrace  him,  may  be 
asked,  and  cannot  be  objected  to  by 
the  opposite  party  ;  whether  the  wit- 
ness is  bound  to  answer  them,  is  doubt- 
ful,  lb. 

39.  It  is  always  competent  for  a 
party  to  show  the  relations  existing 
between  a  witness  of  his  adversary 
and  the  party  against,  as  well  as  the 
person  for  whom  he  is  called.  Stark* 
v.  the  People,  5  Denio  106. 

40.  So  the  party  against  whom  a 
witness  is  called,  has  a  right  t"  prove 
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his  declarations  indicative  of  hostile 
feelings  towards  himself.    lb. 

41.  Therefore  it  was  held  that  a  de- 
fendant, on  the  trial  of  an  indictment, 
might  prove  that  a  witness  for  the 
prosecution  had  said  of  a  particular 
locality,  that  it  would  be  a  good  place 
in  which  to  kill  the  defendant,  though 
the  remark  was  made  before  the  time 
of  the  commission  of  the  alleged  oflFence, 
and  the  witness  to  whom  the  declara- 
tion was  imputed,  on  his  cross-examina- 
tion had  denied  having  made  it.  lb. 

42.  A  party  has  no  right  to  give  evi- 
dence of  the  general  good  character  of 
his  own  witness,  unless  the  character 
of  the  witness  has  been  attacked  by 
witnesses  on  the  other  side.   lb. 

48.  And  it  is  not  sufficient  to  jus- 
tify evidence  of  good  character,  that 
the  witness  had  been  discredited  by 
proof,  contradicting  portions  of  his  tes- 
timony, and  by  evidence  that  he  had 
made  declarations  hostile  to  the  party 
against  whom  he  was  called,  and  in 
his  testimony  had  denied  the  making 
such  statements,  lb. 

44.  A  party  is  entitled  to  impeach 
the  general  character  of  a  witness  for 
his  adversary,  though  the  testimony 
which  such  witness  had  given  related 
solely  to  the  general  character  of  an- 
other witness,    lb. 

45.  Where  A.  conveyed  an  estate  to 
a  manufacturing  company,  which  had 
been  previously  mortgaged  to  C,  and 
a  judgment  was  recovered  by  C.  under 
the  mortgage  for  the  possession  of  the 
estate,  and  a  petition  for  a  venire  was 
afterwards  filed  by  the  company,  at  the 
hearing  of  which  A.  swore  that  he  noti- 
fied the  company,  at  the  time  of  such 
conveyance,  of  the  existence  of  the 
mortgage,  and  was  subsequently  in- 
dicted for  perjury  in  giving  such  testi- 
mony ;  upon  his  trial,  when  the  debt 
which  was  secured  by  the  mortgage 
was  still  unpaid  by  the  company,  a 
stockholder  of  the  company,  who  had 
been  instrumental  in  procuring  the  in- 
dictment against  A.,  was  introduced 
as  a  witness  ;  held  that  the  interest  of 
such  witness  was  a  matter  going  to  his 
credibility,  and  not  to  his  competency, 
The  Commonwealth  v.  Farley,  Thacher's 
Grim.  Cas.  654. 

46.  The  evidence  of  a  child  of  seven 


years  of  age,  corroborated  by  circum- 
stances, is  sufficient  to  warrant  a  con- 
viction of  a  capital  crime,  although 
that  evidence  may  be  contradicted  by 
the  testimony  of  an  adult ;  the  credi- 
bility of  the  witnesses  being  left  to  the 
jury.  State  v.  he  Blanc,  1  Const,  Rep. 
354. 

47.  Where  the  fact  to  which  a  wit- 
ness deposes  constitutes  a  part  of  the 
transaction  under  investigation,  then 
the  evidence  of  inconsistent  statements 
by  him  in  relation  to  this  fact  may  be  • 
introduced  to  impeach  his  credit  State 
v.  Patterson,  2  Iredell  346. 

48.  But  in  respect  to  collateral  mat- 
ters, drawn  out  by  cross-examination, 
the  answers  of  the  witness  are  in  gen- 
eral to  be  regarded  as  conclusive.  The 
exception  to  this  rule  is,  when  the 
cross-examination  is  as  to  matters 
which,  although  collateral,  tend  to 
show  the  temper,  disposition  or  con- 
duct of  the  witness  towards  the  cause 
or  the  parties.  The  answers  of  the 
witness  as  to  these  matters  may  be 
contradicted,    lb. 

49.  If  a  witness  is  asked  whether  he 
has  made  representations  as  to  a  par- 
ticular fact,  and  denies  it,  then  evi- 
dence of  such  representations  would  be 
proper,  but  not  in  relation  to  collateral 
matters,    lb. 

50.  Where  a  witness  has  made  i 
different  statement  from  the  one  made 
by  him  on  trial,  he  is  not  thereby  dis- 
credited, unless  the  discrepancy  is 
wilful.     Yoes  v.  the  State,  4  Eng.  42. 

51.  It  is  incompetent  to  introduce  i 
statement  of  a  witness  made  at  a  hear- 
ing for  a  habeas  corpus  as  taken  down 
by  the  Vice-Chancellor,  in  order  to  con- 
tradict such  witness  at  the  trial,  be- 
cause the  Vice-Chancellor  is  not  re- 
quired to  take  full  notes  of  such  state- 
ments. Ntlnti  v.  State,  13  S.  &  Marsh. 
500. 

52.  Where  a  witness  is  discredited, 
hi 8  testimony  should  not  be  relied  upon, 
unless  it  is  corroborated  in  those  points 
which  are  relied  upon  ;  and  it  is  not 
enough  that  the  corroboration  goes 
generally  to  the  main  question  at 
issue.  Troxdale  v.  State,  9  Humph. 
411. 

53.  The  fact  that  a  witness  is  of  ne- 
gro descent,  though  not  so  near  as  to 
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render  him  incompetent  to  testify,  is 
not  competent  as  evidence  to  impeach 
his  credibility.  Dean  v.  Commonwealth, 
4  Gratt.  541. 

54.  A  witness  may  be  questioned  as 
to  the  state  of  his  feelings  towards  a 
party,  in  order  to  show  the  bias  under 
which  he  testifies  ;  it  is  not  allowable, 
however,  to  inquire  into  the  cause  of 
his  hostility.  Bishop  v.  State,  9  Ga, 
121. 

55.  For  the  purpose  of  discrediting 
a  witness,  a  party  is  not  confined  to 
inquiries  as  to  his  character  for  truth, 
but  may  inquire  as  to  his  moral  charac- 
ter generally.  State  v.  Shields,  13  Mo. 
236. 

56.  In  order  to  discredit  a  witness, 
her  general  character  for  chastity  may 
be  examined  into.    lb. 

51.  The  evidence  of  general  bad 
character  of  a  witness  should  not  be 
restricted  to  the  single  fact  of  want  of 
veracity  on  oath.  Day  v.  State,  13 
Mo.  422. 

58.  Conviction  of  keeping  a  bawdy- 
house  is  a  matter  which  goes  to  the 
credibility  only,  and  not  to  the  compe- 
tency of  a  witness.  Deer  v.  State,  14 
Mo.  348. 

59.  The  credibility  of  witnesses  is 
wholly  a  question  for  the  jury,  and  it 
is  not  erroneous  in  the  Court  to  refuse 
to  charge  the  jury  how  they  ought  to 
find,  in  a  case  depending  on  the  credi- 
bility of  witnesses.  Woodin  v.  Peftple, 
1  Parker's  Orim.  R.  464. 

60.  That  a  witness  for  the  prosecu- 
tion in  a  criminal  case  has  contributed 
funds  to  carry  it  on,  goes  only  to  his 
credibility.  People  v.  Cunningham,  1 
Denio  524. 

61.  When  a  witness  of  equal  knowl- 
edge and  credibility  swears  positively 
to  a  fact,  and  many  swear  negatively 
that  they  did  not  see  or  know  the  fact, 
the  one  witness  who  swears  positively, 
and  not  contradicted,  is  to  be  believed 
in  preference  to  the  many.    Johnson  v. 

4  the  State,  14  Ga.  55. 


III.  Examination  or  Witnesses. 

62.   It    is    discretionary   with    the 
Court  to  permit  the  re-examination  of 


witnesses  as  to  facts  not  in  reply  or 
rebuttal ;  unless  it  is  clear  that  injus- 
tice was  done,  Appellate  Courts  will 
not  interfere.  Sartorhu  v.  the  State, 
24  Miss.  602. 

63.  On  the  trial  of  one  charged  with 
the  offence  of  rape,  the  prosecutrix  tes- 
tified that  the  violence  had  been  com* 
mitted 'seven  months  before  the  indict- 
ment had  been  found,  which,  so  far  as 
the  record  showed,  was  the  first  disclos- 
ure by  the  witness  of'  the  injury  done 
to  her  ;  it  appeared  also  that  the  ac- 
cused had  been  the  guardian  of  the 
witness  from  her  early  orphanage,  and 
was  her  stepfather,  and  that  she  was 
about  16  years  old  at  the  time  of  the 
alleged  crime.  She  was  then  asked 
did  the  prisoner  then,  or  at  any  subse- 
quent time,  say  anything  to  you  in  re- 
lation to  this  matter,  to  dissuade  you 
from  disclosing  it  ?  State  when,  where, 
and  what  he  said.  Held  that  the  ques- 
tion was  leading  and  improper  (Clay- 
ton, J.,  dissenting).  Turney  v.  State,  8 
S.  &  Marsh.  104. 

64.  The  following  question  was  also 
put :  Did  the  prisoner  at  any  time  sub- 
sequent to  the  transaction,  say  any- 
thing to  you  about  what  judgment  the 
laws  of  Mississippi  would  inflict  on  you 
or  him,  or  both  ?  state  it  all ;  it  was 
also  held  that  this  question  was  lead- 
ing and  improper  (Clayton,  J.,  dissent- 
ing),   lb. 

65.  The  following  question  was  also 
put :  If  the  prisoner  in  any  of  his  an- 
tecedent conversations  offered  proper- 
ty or  any  other  advancement  to  you, 
in  order  to  attach  you  to  him,  say  so  ; 
held  that  this  question  also  was  im- 
proper (Clayton,  J.,  dissenting),  lb. 

66.  The  general  rule  of  law  which 
relates  to  leading  questions,  and  the 
discretions  allowed  to  the  Court  in  per- 
mitting exceptions  to  the  general  rule, 
discussed  and  commented  on.  lb. 

67.  When  a  witness  is  asked,  on 
cross-examination,  whether  he  has  not 
been  convicted  and  punished  for  an  in- 
famous crime,  it  seems  that  he  is 
bound  to  answer  the  question.  State  v. 
Garrett,  Busbee  N.  0.  351. 

68.  Where,  however,  such  a  ques- 
tion was  put,  and  the  judge  left  to  the 
witness  to  choose  whether  he  would 
answer,  and  he  refused,  it  was  held 
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that  such  refusal  might  be  insisted 
upon  by  counsel  in  addressing  the 
jury  as  warranting  the  inference  that 
he  was  unworthy  of  credit.    lb. 

69.  A  witness  is  privileged  from  an- 
swering a  question  when  the  answer 
would  tend  to  disgrace  him,  unless  the 
evidence  would  bear  directly  upon  the 
issue  ;  and,  therefore,  where  the  an- 
swer could  have  no  effect  upon  the 
case,  except  as  it  might  impair  the 
credibility  of  the  witness,  held  that 
he  was  privileged.  Lohman  v.  the  Peo- 
ple, 1  Comstock's  R.  379. 

70.  A  witness  who  has  been  ex- 
amined in  behalf  of  the  State,  on  the 
trial  of  an  indictment  against  three 
defendants  for  grand  larceny,  to  show 
a  common  design  and  confederacy 
among  them,  may  also  testify  to  the 
same  facts  on  a  subsequent  trial  of 
two  of  the  defendants,  on  an  indict- 
ment for  obtaining  money  under  false 
pretences  from  the  same  person,  at  a 
different  time  and  place.  The  State  v. 
Davis,  19  Ala.  13.  . 

71.  An  unmarried  woman  may  be 
asked  on  cross-examination,  although 
she  has  the  privilege  of  refusing  an 
answer,  whether  she  has  any  children. 
Campbell  v.  the  State,  23  Ala.  44. 

72.  It  is  for  the  Court  to  decide 
whether  any  direct  answer  to  a  ques- 
tion which  may  be  proposed  may  fur- 
nish evidence  to  convict  the  witness  of 
a  crime.  If  it  may,  the  witness  him- 
self must  decide  what  his  answer  will 
be  ;  and  if  he  swears  that  he  cannot 
answer  the  question  without  accusing 
himself,  he  cannot  be  compelled  to  an- 
swer.    Floyd  v.  the  State,  7  Texas  215. 

73.  Where  a  witness  is  exempt  by 
statute  from  liability  for  any  offence 
of  which  he  is  compelled  to  give  evi- 
dence, or  if  the  offence,  as  to  him,  is 
barred  by  the  statute  of  limitations, 
he  is  not  entitled  to  the  privilege  of 
not  swearing,  ordinarily  incident  to 
such  a  case.    lb. 

74.  It  is  the  privilege  of  the  witness, 
and  not  of  the  party,  that  the  witness 
need  not  swear  to  facts  which  will 
subject  him  to  a  criminal  prosecution; 
where  he  waives  his  privilege  and 
testifies  to  part  of  a  transaction  in 
which  he    was  criminally  concerned, 


he  is  obliged  to  state  the  whole.     The 
State  v.  Foster,  3  Foster  (N.  H.)  348. 

75.  The  Court  has  discretion  to  al- 
low witnesses  to  be  examined  at  any 
time  before  the  verdict,  notwithstand- 
ing they  were  removed  before  their 
first  examination,  and  have  since  been 
together.  The  State  v.  Silver,  3  Dev. 
332. 

76.  A  witness  is  under  no  obligation 
to  answer,  when  his  answer  will  sub- 
ject him  to  a  penalty,  or  will  have  a 
tendency  to  degrade  his  moral  charac- 
ter ;  the  practice  of  compelling  an  an- 
swer in  the  latter  case  seems,  however, 
by  the  modern  cases,  to  be  gaining 
ground.  People  v.  Rector,  19  Wend. 
569. 

77.  Where  a  witness  is  tried  to  be 
impeached  on  a  cross-examination,  his 
answer,  if  favorable  to  himself,  is  con- 
clusive against  the  party.     lb. 

78.  The  refusal  to  recall  a  witness 
to  re-state  his  testimony  after  a  cause 
has  been  summed  up  and  the  jury 
charged,  is  a  matter  within  the  discre- 
tion of  the  Court  before  whom  the  trial 
is  had  ;  with  the  exercise  of  which  a 
Court  of  Review  will  not  interfere.  lb. 

79.  Where  a  witness  is  called  to  im- 
peach the  credibility  of  another  wit- 
ness, he  cannot  be  questioned  as  to 
the  character  of  the  latter  in  any  re- 
spect, except  as  to  veracity.  Uhl  v. 
Com.,  6  Gratt.  706. 

80.  A  witness  is  bound  to  testify, 
although  he  stands  indicted  for  the 
same  offence  as  the  person  on  trial,  and 
although  he  says  his  testimony  will 
lead  to  his  own  conviction.  The  State 
v.  Douglass,  1  Mo.  374. 

81.  It  is  the  province  of  the  Court 
to  judge  whether  any  direct  answer  to 
the  question  propounded  will  furnish 
evidence  against  the  witness.  Ward 
v.  the  State,  2  Mo.  98. 

82.  The  witness  is  not  bound  to  an- 
swer, when  his  answer  may  disclose  a 
fact  which  forms  a  necessary  and  essen- 
tial link  in  the  chain  of  testimony,  suf-  * 
ficient  to  convict  him  of  crime — and  of 
this  he  is  to  judge,    lb. 

83.  The  questions,  "  state  whether  or 
not  you  examined  the  horse-tracks  to- 
wards Crogan's  V9  and  "  state  whether 
or  not  you  had  any  difficulty  in  follow- 
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ing  the  tracks  V9  were  held  to  be  lead- 
ing and  improper.  Hopper  v.  Common- 
wealth, 6  Gratt.  684. 

84.  Where,  upon  the  trial  of  an  in- 
dictment, the  witnesses  not  under  ex- 
amination were  kept  out  from  the  Court 
room,  and  the  question  arose  in  the 
case  whether  a  witness  offered  by  the 
accused  was  or  was  not  a  mulatto  ; 
it  was  held  proper  to  examine  a  person, 
as  a  witness  upon  this  point,  who  had 
been  present  during  the  trial,    lb. 

85.  Whether,  on  a  trial  for  felony,  a 
witness  for  the  Commonwealth  having 
been  examined  and  cross-examined, 
and  told  to  stand  aside,  shall  be  again 
examined  as  to  another  matter  by  the 
attorney  for  the  Commonwealth,  must 
be  addressed  to  the  sound  discretion 
of  the  Court.  Howell  v.  Commonwealth, 
5  Gratt.  664. 

86.  On  the  trial  of  an  indictment, 
the  defendant  may  ask  a  witness  wheth- 
er any  person,  on  behalf  of  the  govern- 
ment, has  made  the  witness  any  offer 
of  reward  in  relation  to  the  testimony 
which  he  should  give  in  a  certain  class 
of  cases  including  the  case  on  trial. 
The  Commonwealth  v.  Sackett,  22  Pick. 
394. 

87.  It  is  the  province  of  the  Court  to 
determine  whether  a  direct  answer  to 
a  question  has  a  tendency  to  criminate 
a  witness.  The  Commonwealth  v.  Bray- 
nard,  Thacher's  Crini.  Cas.  146. 

88.  In  the  trial  of  an  indictment  for 
larceny,  a  witness  from  whom  the  prop- 
erty is  charged  to  have  been  stolen 
is  not  compelled  to  disclose  the  names 
of  persons  in  his  employment  who  gave 
the  information  which  led  him  to  take 
measures  for  the  detection  of  the  per- 
sons who  were  indicted.  The  State  v. 
Soper,  4  Shep.  293. 

89.  A  witness  on  a  trial  cannot  be 
asked  whether  he  has  not  in  conversa- 
tion stated  the  facts  differently  from 
what  he  now  deposes.  The  State  v. 
Simpson,  2  Hawks  580. 

90.  Where  a  witness  is  called  to 
support  a  criminal  prosecution,  and  ob- 
jects to  give  his  testimony,  because  it 
will  criminate  himself*  butisj  neverthe- 
less, erroneously  compelled  to  testify, 
and  the  defendant  is  convicted,  it  seems 
that  the  error  does  not  operate  against 
the  rights  of  the  witness  alone,  but 


that  the  defendant  may  object  that  the 
conviction  was  founded  upon  incompe- 
tent evidence.  The  Commonwealth  v. 
Kimball,  23  Pick.  366. 

91.  Where,  on  the  trial  of  an  indict- 
ment for  selling  liquor,  a  witness  for 
the  defendant  testified  that  before  the 
alleged  sale,  he  had  purchased  of  the 
defendant  all  the  spirits  in  the  defend- 
ant's shop,  and  paid  therefor,  and  taken 
a  lease  of  the  shop,  and  that  the  al- 
leged sale  was  made  by  an  agent  on 
his  account,  and  not  on  account  of  the 
defendant ;  it  was  held  that  the  defend- 
ant had  a  right  to  interrogate  the  wit- 
ness whether  the  transaction  with  him 
was  an  actual  bona  fide,  or  merely  a 
colorable  and  pretended  sale.    lb. 

92.  A  question  to  a  witness  is  lead- 
ing when  it  puts  into  his  mouth  the 
words  to  be  echoed  back,  or  plainly 
suggests  the  answer  which  the  party 
wishes  to  get  from  him.  The  People 
v.  Mother,  4  Wend.  231. 

93.  Where  it  is  evident  that  the  wit- 
ness is  in  the  interest  of  the  adverse 
party,  it  is  proper  to  allow  the  direct 
examination  to  take  the  character  of  a 
cross-examination,    lb. 

94.  If  the  question  has  reference  to 
introductory  matter,  and  be  intended 
only  to  lead  the  witness  with  the  more 
expedition  to  what  is  material  to  the 
issue,  it  may  be  put,  though  it  be  lead- 
ing,    lb. 

95.  Where  a  question  is  put  in  the 
alternative  form,  as  whether  or  not  a 
party  did  a  certain  act,  specifying  it, 
it  does  not  remove  the  objection  to  its 
being  leading.  It  is  not  allowable  to 
put  a  question  which  assumes  a  fact 
proved  which  is  not,  even  on  cross- 
examination,    lb. 

96.  It  is  a  matter  within  the  discre- 
tion of  the  Court  before  whom  a  trial 
is  had,  whether  or  not  to  allow  the  re- 
examination of  a  witness  after  the  lapse 
of  a  day,  and  after  the  examination  of 
other  witnesses.  The  Supreme  Court 
will  not  interfere  with  the  exercise  of 
such  discretion  but  in  a  very  flagrant 
case.    lb. 

97.  In  a  trial  for  a  conspiracy  to 
kidnap  a  person,  who  was  actually 
carried  on,  and  whom  it  was  believed 
was  murdered,  the  prosecution  asked 
a  witness  whether  on  a  certain  even- 
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ing  he  was  at  the  house  of  a  certain 
person  ?  and  whether  on  that  evening 
a  hack,  or  covered  carriage,  arrived 
there,  in  which  carriage  it  was  alleged 
the  person  kidnapped  was  ?  The  witness 
declined  to  answer,  alleging  that  his 
answer  might  implicate  him  in  the 
transaction  representing  the  person 
kidnapped,  and  might  expose  him  to 
infamy  ;  it  was  held  that  he  was  not 
bound  to  answer.    lb. 

98.  Where  the  direct  answer  to  a 
question  has  a  tendency  to  disgrace  a 
witness,  and  fix  a  stain  of  infamy  upon 
his  character,  he  is  not  bound  to  an- 
swer, and  that  whether  the  question  be 
material  or  not  -to  the  merits  of  the 
cause  in  which  he  is  examined.  It  is 
not  enough,  however,  for  the  witness 
to  allege  that  his  answer  will  have  a 
tendency  to  expose  him  to  infamy  or 
disgrace  ;  the  question  must  be  sueh 
that  the  answer  to  it  which  he  may  be 
required  by  the  obligation  of  his  oath 
to  give,  will  directly  show  his  infamy, 
and  the  Court  will  see  that  such  must 
be  the  case  before  they  will  allow  the 
excuse  to  prevail.     lb. 

99.  Where  the  answer  to  a  question 
will  tend  to  implicate  the  witness  in  a 
crime,  or  misdemeanor,  or  will  expose 
him  to  a  fine  or  forfeiture,  he  is  not 
bound  to  answer ;  and  when  he  asks 
to  be  excused  from  answering,  the 
Court  are  to  determine  whether  the  an- 
swer lie  may  give  to  the  question  can 
criminate  him  directly,  or  indirectly, 
by  furnishing  evidence  of  his  guilt,  or 
by  establishing  one  of  many  facts 
which  together  may  constitute  a  chain 
of  testimony  sufficient  to  warrant  his 
conviction,  but  which  one  fact  of  itself 
could  not  produce  such  result ;  and  if 
they  think  the  answer  may  in  any  way 
criminate  him,  they  must  allow  his 
privilege  without  exacting  from  him 
to  explain  how  he  would  be  criminated 
by  the  answer  which  the  truth  may 
oblige  him  to  give     lb. 

100.  The  proper  question  to  be  asked 
a  witness,  called  to  impeach  another, 
is  whether  he  would  believe  him  on 
oath  ;  the  opposite  party  may  then  go 
into  a  cross-examination  to  ascertain 
the  grounds  of  the  unfavorable  opinion, 
the  means  of  knowledge  of  the  charao 
tor  of  the  witness  impeached,  and  the 


source,  extent,  and  duration  of  the  un- 
favorable reports.    lb. 

101.  On  a  trial  for  felony,  the  com*- 
sel  for  the  acccused  will  not  be  per- 
mitted, on  the  cross-examination  of  a 
female  witness  for  the  Commonwealth, 
to  ask  the  witness  "  if  she  had  not  been 
found  with  stolen  goods  in  her  posses- 
sion." Hotod  v.  Commonwealth,  5 
Gratt.  664. 

102.  On  the  cross-examination  of  a 
female  witness  for  the  Government,  on 
a  trial  for  felony,  the  witness  was  asked 
if,  while  she  lived  with  A.,  she  was  not 
charged  with  stealing  or  taking  things 
not  her  own  ;  and  whether,  when  she 
left  there,  she  was  not  followed,  and 
the  things  taken  from  her  ;  held  that 
it  was  proper  for  the  Court  to  inform 
the  witness  that  she  was  not  compelled 
to  answer  the  question  unless  she 
thought  proper.     lb. 

103.  On  a  trial  for  felony,  the  com- 
sel  for  the  accused  will  not  be  permit- 
ted, on  the  cross-examination  of  a 
female  witness  for  the  State,  to  ask 
her  "  whether  she  is  not  generally  re- 
puted in  the  country  to  be  a  woman  of 
unchaste  habits,  or  whether  she  was 
not  or  had  not  been  unchaste."    lb. 

104.  On  a  trial  for  felony,  the  coun- 
sel for  the  accused  having,  on  the 
cross-examination  of  a  female  witness, 
asked  her  if  she  was  married,  to  which 
she  replied  in  the  negative,  will  not  be 
permitted  to  ask  her  "  how  old  her 
youngest  child  was,  or  whether  the 
said  child  was  not  a  bastard."    lb. 

105.  A  witness  is  not  obliged  to 
answer  a  question  the  answer  to  which 
may,  of  necessity,  criminate  himself. 
Richmond  v.  State,  2  Greene  (Iowa) 
532. 

106.  It  is  not  for  the  witness  but  for 
the  Court  to  decide  whether  the  answer 
to  a  proposed  question  must  necessarily 
tend  to  criminate  the  witness.    lb. 

107.  A  witness  cannot  decline  to 
answer  the  question  whether  he  knows 
of  any  one  other  than  himself  being  ep- 
gaged  in  gaming  within  two  years  in 
M.  county^,    lb. 

108.  It  is  the  witness'  privilege,  and 
not  the  right  of  the  party  against  whom 
he  is  called,  to  object  to  his  giving  evi- 
dence to  criminate  himself ;  and  it  ia 
not  the  province  of  the  judge  upon  the 
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interposition  of  such  party,  and  inde- 
pendent of  any  objection  of  the  witness, 
to  inform  the  latter  of  the  rule  of  law 
that  he  is  not  obliged  to  criminate  him- 
self. Commonwealth  v.  Shaw,i  Cush.  594 

109.  Where  the  transaction  as  to 
which  a  witness  is  questioned,  consti- 
tutes any  part  of  the  issue  to  be  tried, 
the  witness  will  be  bound  to  answer, 
however  strongly  it  may  reflect  on  his 
character.  Clementine  v.  State.  14  Mo. 
112. 

110.  A  witness  is  under  no  obligation 
to  answer  whether  he  has  been  guilty 
of  stealing,  as  his  reply  might  subject 
him  to  criminal  punishment.  Ward  v. 
People,  3  Hill  395. 

111.  The  strict  rule  of  practice  is, 
that  the  witnesses  on  the  part  of  the 
prisoner  should  not  be  in  Court  when 
those  on  the  part  of  the  State  are  ex- 
amined.    State  v.  Zellers,  2  Halst.  220. 

112.  It  is  not  competent  for  one  to 
discredit  a  witness  called  and  examin- 
ed by«him,  by  asking  him  whether  he 
had  not  made  statements  upon  another 
occasion  contradictory  to  the  testimony 
which  he  had  given.  People  v.  Safford, 
5  Demo  112. 

113.  Where  the  prosecution,  on  the 
trial  of  an  indictment  for  selling  liquor 
without  license,  called  and  examined  a 
witness  to  show  a  sale  of  liquor  by  the 
accused  to  him,  but  witness  failed  to 
show  an  act  of  selling,  and  the  coun- 
sel for  the  prosecution  then  asked  him 
what  he  had  sworn  on  the  subject  be- 
fore the  grand  jury ;  held  that  the 
question  was  incompetent  and  inad- 
missible,    lb. 

114.  Where,  in  a  prosecution  for 
selling  spirituous  liquor  to  a  common 
drunkard,  the  person  to  whom  the  liq- 
uor was  charged  to  have  been  sold, 
was  called,  by  the  prosecutor,  to  estab- 
lish the  sale,  and,  having  sworn  to  it, 
was  asked  on  cross-examination  by 
the  defendant,  if  he  was  a  common 
drunkard,  and  to  this  question  he  ob- 
jected ;  it  was  held  that  he  was  not 
bound  to  answer  it.  Barnes  v.  State, 
19  Conn.  398. 

115.  It  is  proper,  in  a  capital  offence, 
that  each  witness  should  be  examined 
fully  when  first  called  upon  the  stand, 
upon  all  points  of  inquiry.  Com.  v. 
Webster,  5  Cush.  295. 


116.  A  witness  may,  with  the  con- 
sent of  the  opposite  party,  state  a 
legal  conclusion  ;  and  the  failure  to 
object  to  an  answer  stating  such  a  con- 
clusion amounts  to  consent.  Sterne  v. 
State,  20  Ala.  43. 

117.  It  is  not  the  duty  of  the  State, 
or  of  those  who  prosecute  for  it,  to  ex- 
amine on  a  criminal  trial  all  the  wit- 
nesses  who  were  present  at  the  perpe- 
tration of  a  fact,  or  all  the  witnesses 
who  had  been  sent  to  the  grand  jury. 
It  is  the  province  of  the  prosecuting 
officer,  and  not  of  the  Court,  to  deter- 
mine who  shall  be  examined  as  wit- 
nesses on  the  part  of  the  State.  State 
v.  Martin,  2  Iredell's  Rep.  101. 

118.  Where  the  Court  allowed  the 
prosecuting  attorney  to  recall  a  wit- 
ness, and  ask  him  a  question,  after  the 
attorney  had  made  his  opening  argu- 
ment, and  one  of  the  counsel  for  the 
prisoner  had  spoken  in  his  defence— it 
was  held  proper  to  do  so.  Armstead's 
case,  7  Gratt  599. 

119.  A  witness  cannot  be  permitted 
to  state  positively  that  a  party  is  not 
guilty  of  the  offence  charged  against 
him.  The  witness  must  state  facts 
which  are  known  to  him,  and  from  these 
facts  the  jury,  under  the  direction  of 
the  Court,  are  to  find  whether  the  ac- 
cused is  or  is  not  guilty.  Garret  v. 
State,  6  Mo.  1. 

120.  A  witness  on  a  cross-examina- 
tion, in  order  to  discredit  him,  may  be 
asked  if  he  had  not  committed  perjury 
in  the  State  of  Georgia.  State  v. 
March,  1  Jones'  N.  C.  R.  526. 

121.  After  a  witness  on  a  trial  has 
been  cross-examined,  it  is  in  the  discre- 
tion of  the  presiding  judge  to  permit 
or  refuse  a  second  cross-examination; 
counsel  cannot  demand  it  as  a  right. 
State  v.  Hoppiss,  5  Iredell  406. 

122.  Where  the  witnesses  in  a  case 
have  been  ordered  by  the  Court,  at  the 
request  of  a  party,  to  withdraw,  and 
one  of  them  remains  in  violation  of  the 
order,  and  hears  the  testimony  of  the 
other  witnesses,  it  rests  in  the  discre- 
tion of  the  Court  whether  he  shall  after- 
wards be  permitted  to  testify  in  the 
case.     Langhlin  v.  State,  18  Ohio  99. 

123.  A  witness  cannot  ordinarily  be 
compelled  to  state  anything  that  will 
tend  to  his  own  infamy,  while  on,  the 
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stand  ;  but  if  he  voluntarily  waives 
his  privilege,  in  order  to  sustain  a 
charge  against  another,  he  cannot 
claim  it  when  asked  other  questions 
having  a  tendency  to  weaken  or  re- 
move such  charge.  The  People  v. 
Lohman,  2  Barb.  216. 

124.  Where  one  intends  to  coerce  an 
answer  from  a  witness,  which  will  tend 
to  degrade  him,  such  party  is  bound  to 
show,  affirmatively,  that  the  question 
is  relevant,     lb. 

125.  As  a  general  rule,  it  is  not  per- 
mitted a  party  to  put  a  leading  ques- 
tion to  his  own  witness;  but  if  the 
other  party  does  not  raise  the  objec- 
tion specifically  at  the  time,  it  will  not 
avail  him  on  a  writ  of  error,     lb. 

126.  The  direction  of  the  manner  of 
cross-examining  a  witness,  is  in  the 
discretion  of  the  Court,  and  error  can- 
not be  assigned  on  matters  resting  in 
discretion.  West  v.  State,  2  Zabris. 
213. 

127.  A  document,  offered  to  contra- 
dict a  witness  who  referred  to  such  a 
one,  must  first  be  identified  as  the  one 
referred  to  by  him.     lb. 

128.  The  State,  as  well  as  the  de- 
fendant, may  demand  the  exclusion  of 
witnesses  from  the  court-room  during 
the  trial,  for  the  purpose  of  question- 
ing each  in  the  absence  of  the  others. 
Johnson  v.  the  State,  14  Ga.  55. 

129.  Where  one  is  a  witness  for  the 
State,  who  on  cross-examination  testi- 
fies that  he  has  taken  an  active  part 
in  the  prosecution,  and  that  he  cher- 
ishes unfriendly  feelings  towards  the 
prisoner ;  held  that  he  may  be  asked 
on  re-examination,  whether  he  feels  so 
unfriendly  towards  the  prisoner  as  to 
wish  to  see  an  innocent  man  convicted. 
Campbell  v.  the  State,  23  Ala.  44. 

130.  The  prisoner's  witnesses  may 
be  asked  on  cross-examination  as  to 
their  relations  with  the  prisoner, 
whether  they  were  on  terms  of  friend- 
ly intimacy,  their  means  of  knowing 
the  facts  to  which  they  swear,  and  as 
to  any  bias  or  prejudices  that  might 
influence  them.    lb. 

131.  Upon  cross-examination  much 
greater  latitude  is  granted  than  upon 
examination  in  chief,  and  leading  ques- 
tions are  then  admitted.  Boles  v.  the 
State,  24  Miss.  445. 


132.  Where  a  witness  has  been  or- 
dered to  retire  from  the  court-room, 
but  remains  in  Court,  he  will  not  ordi- 
narily be  examined  ;  but  this  is  a  mat- 
ter in  the  discretion  of  the  Court 
Sartorius  v.  the  State,  24  Miss.  602. 

133.  It  is  not  admissible,  with  a  view 
to  impeach  a  witness,  to  ask  him  as  to 
what  he  had  testified  to  on  a  former 
occasion,  if  his  testimony  on  that  occa- 
sion is  of  itself  inadmissible  in  evi- 
dence. Mitchum  v.  the  State,  11  Geo. 
615. 

134.  In  criminal,  as  well  as  in  civil 
cases,  it  is  within  the  discretion  of  the 
Court,  on  the  application  of  either  par- 
ty, to  require  the  witnesses  to  be  ex- 
amined out  of  the  hearing  of  each  other, 
and  its  ruling  in  that  respect  cannot 
be  assigned  as  error.  McLean  i. 
State,  16  Ala.  672. 


IV.  Competency  of  Witnesses. 

135.  Where  two  persons  were  jointly 
indicted  for  an  assault  and  battery,  and 
pleaded  separately,  and  one  of  them 
being  first  tried;  held  that  the  other 
defendant  was  not  a  competent  witness 
for  him.   People  v.  Bill,  10  John.  95. 

136.  A  party  who  is  joined  in  the 
same  suit  or  indictment  cannot  he  a 
witness  for  his  co-defendant,  until  he 
has  been  first  acquitted  or  convicted; 
and  whether  the  defendants  plead  joint- 
ly or  separately,  makes  no  difference, 
lb. 

137.  An  accomplice  is  a  competent 
witness  to  testify;  but  unless  his  testi- 
mony is  corroborated,  a  jury  will  rarely 
on  that  testimony  alone  convict.  K 
States  v.  Troax,  3  McLean  224. 

138.  The  manner  of  his  account,  and 
the  circumstances  under  which  he 
acted,  are  to  be  weighed  by  the  jury, 
and  when  other  witnesses  establish 
some  material  facts  sworn  to  by  him, 
the  jury  will  give  credit  to  his  other 
statements.     lb. 

139.  An  informer  is  competent  to 
testify,  although  he  may  receive  a 
part  of  the  penalty;  though  this  is  not 
strictly  the  rule  of  the  Common  Law, 
the  law  is,  however,  now  well  es- 
tablished, and  is  founded  upon  neces- 
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sity  and  policy.     U.  States  v.  Patterson, 
3  McLean  53,  299. 

140.  Where  two  persons  are  jointly 
charged  in  the  same  complaint  with 
the  commission  of  the  same  offence, 
and  neither  of  them  has  been  either 
convicted  or  acquitted,  the  husband  of 
one  is  not  competent  to  testify  for  the 
other,  who,  by  leave  of  the  Court,  has 
a  separate  trial.  Putten  v.  the  People, 
1  Doug.  48. 

141.  It  is  not  necessary  that  a  wit- 
ness should  believe  in  the  existence  of 
a  God,  in  rewards  and  punishments;  if, 
according  to  his  faith,  these  rewards 
and  punishments  are  inflicted  in  this 
life,  he  is  held  competent,  and  this  fact 
may  go  to  his  credibility.  U.  States  v. 
Kennedy,  3  McLean  175. 

142.  The  testimony  of  an  accomplice 
is  admissible,  but  it  should  be  received 
with  caution.  U.  States  v.  Lancaster,  2 
McLean  431. 

143.  An  accessory  who  is  joined  in 
an  indictment,  may  be  called  as  a  wit- 
ness for  the  State,  but  not  for  the 
principal.  The  State  v.  Calvin,  R.  M. 
Charlt.  151. 

144.  In  Virginia,  no  person  is  ren- 
dered incompetent  as  a  witness  on  ac- 
count of  his  religious  belief.  Perrjfs 
case,  3  Gratt.  632. 

145.  In  Virginia,  upon  the  trial  of  a 
convict  from  the  penitentiary  for  a 
felony  committed  there,  a  convict  con- 
fined there  for  felony  is  made  by  State 
competent  to  testify  for  the  prosecu- 
tion.    Johnson's  case,  Gratt.  581. 

146.  In  Georgia,  where  several  are 
jointly  indicted,  if  one  of  them  chooses 
Ho  be  tried  separately,  he  is  to  be  re- 
garded as  if  indicted  separately,  and  a 
co-defendant  is  competent  to  testify  in 
his  behalf.    Jones  v.  State,  1  Kelly  610. 

147.  Where  in  a  case  of  murder  a 
witness  swore  that  he  assisted  in  the 
arrest  of  the  prisoner;  that  a  reward 
was  offered  by  the  State  and  by  other 
persons  for  the  arrest  and  conviction 
of  the  murderer;  that  be  bad  received 
the  reward  offered  by  the  State,  but  re- 
ceived nothing  from  other  persons,  and 
had  not  expected  to;  held  that  he  was 
competent  to  testify  for  the  govern- 
ment. Baxter  v.  People,  3  Gilman  868. 

148.  A  prosecutor  in  an  indictment 
is  competent  to  testify  for  the  State 


upon  the  trial,  notwithstanding  his 
liability  for  costs,  if  the  prosecution  be 
found  frivolous  or  malicious.  The  State 
v.  Blannerhassett,  Walker  7. 

149.  On  the  trial  of  an  indictment 
for  forgery,  the  party  whose  signature 
is  charged  to  be  forged  is  competent 
to  prove  the  forgery,  and  also  the 
destruction  of  the  instrument  charged 
to  be  forged,  although  civil  actions  are 
pending  against  him,  to  which  his  only 
defence  may  be  the  forgery  of  said  in- 
strument. The  Commonwealth  v.  Peck, 
1  Met.  428. 

150.  On  the  trial  of  an  indictment 
for  perjury,  the  Commonwealth  intro- 
duced as  a  witness  a  person  against 
whom  a  civil  action  was  pending, 
wherein  the  defendant  in  the  indict- 
ment, had  been  summoned  as  a  witness 
for  the  opposite  party;  held  that  the 
witness  so  introduced  by  the  Common- 
wealth had  no  such  interest  in  the 
prosecution  as  to  render  him  incom- 
petent as  a  witness.  Harfs  case,  2 
Robinson  819. 

151.  The  wife  is  not  a  competent  wit- 
ness against  her  husband  to  prove  a 
battery  on  her  person  by  him,  except 
in  case  where  a  lasting  injury  is  in- 
flicted, or  threatened  to  be  inflicted 
upon  her.  State  v.  Hussey,  Busbee's  N. 
Car.  Rep.  123. 

152.  Where  an  officer  would  be 
liable  as  a  trespasser  for  arresting  a 
prisoner,  if  arrested  wrongfully;  the 
objection  to  the  officer  as  a  witness  on 
the  trial  of  the  prisoner,  is  only  *  mat- 
ter  which  goes  to  his  credibility  and  to 
his  competency.  The  Commonwealth  v. 
Merrill,  Thacher's  Crim.  Cas.  1. 

158.  In  South  Carolina,  a  free  person 
of  color,  born  of  a  free  white  woman 
ex  parte  materna,  is  a  competent  wit- 
ness. The  State  v.  McDowell,  2  Bre- 
vard 145. 

154.  A  master  is  competent  to  tes- 
tify for  his  slave  in  a  criminal  pros- 
ecution against  him.  Isham  v.  the 
State,  6  How.  Miss.  35. 

155.  A  master  was  held  competent 
to  testify  for  or  against  his  slave,  on 
his  trial  for  an  assault  and  battery  with 
intent  to  commit  murder  in  the  first 
degree.  Elijah  v.  the  State,  1  Humph. 
102. 

156.  In  Tennessee,  no  person  who  is 
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disqualified  as  awitness  by  reason  of  his 
being  a  free  man  of  color,  or  a  slave,  un- 
der the  act  of  1794,  c.  1  §  32,  can  be  a 
witness  in  a  prosecution  on  behalf  of 
the  State  for  a  defendant  who  belongs 
to  one  of  the  disqualified  classes.  Jones 
v.  the  State,  1  Meigs  120. 

151.  On  an  indictment  for  perjury 
before  a  grand  jury,  members  of  such 
jury  are  competent  to  testify  as  to  the 
facts  deposed  to  by  the  defendant  be- 
fore them.  Crocker  v.  the  State  1  Meigs 
127. 

158.  In  the  trial  of  an  indictment  for 
perjury,  as  to  testimony  given  in  Court, 
a  witness,  who  heard  all  but  a  small 
portion  of  such  testimony,  was  held  to 
be  competent  to  testify.  The  Common- 
wealth v.  Farley ,  Thacher's  Crim.  Cas. 
654. 

159.  Where  two  are  jointly  indicted 
for  an  assault  and  battery,  and  one  of 
them  upon  motion  is  tried  first,  the 
wife  of  the  other  may  be  admitted  to 
testify  for  him.  Moffett  v.  the  State,  2 
Humph.  99. 

160.  A  prosecutor  for  the  penalties 
imposed  by  the  Pennsylvania  act  of 
22d  April,  1794,  entitled  an  Act  for  the 
prevention  of  vice  and  immorality,  &c, 
is  not  competent  to  testify,  and  cannot 
become  so  by  an  assignment  of  the  in- 
terest he  may  have  in  the  penalties. 
The  Commonwealth  v.  Hargesheimer,  1 
Ash.  413. 

161.  The  record  of  a  conviction  of 
petty  larceny  in  another  State,  will  not 
render  the  person  convicted  an  incom- 
petent witness  in  Virginia.  Uhl  v. 
Com.,  6  Gratt.  706. 

162.  One  convicted  of  an  infamous 
offence  is  a  competent  witness  before 
sentence.  V.  States  v.  Dickinson,  2 
McLean  325. 

163.  A  person  who  has  been  convict- 
ed of  the  offence  of  receiving  stolen 
goods,  knowing  them  to  have  been 
atolen,  is  not  allowed  to  testify.  The 
Commonwealth  v.  Rogers,  1  Met.  500. 

164.  A  conviction  of  larceny  before  a 
justice  of  the  peace,  in  a  case  within 
lus  jurisdiction,  and  a  performance  of 
the  sentence,  render  the  convict  in- 
competent to  testify,  notwithstanding 
the  complaint  on  which  the  justice  pro- 
ceeded was  defective;  that  judgment 
might  have  been  arrested  or  reversed 


on  error.     The  Commonwealth  v.  Keith, 
8  Met.  531. 

165.  Where  a  witness  has  been  con- 
victed of  forgery  in  another  State,  held 
that  he  is  incompetent  in  the  courts  of 
North  Carolina.  The  State  v.  Candler, 
3  Hawks  393. 

166.  Where  an  indictment  is  found 
a'gainst  several  for  a  conspiracy  to 
charge  the  wife  of  one  of  them  with 
adultery;  held  that  such  wife  is  not  a 
competent  witness.  The  State  v.  Bnr- 
lingham,  3  Shep.  104. 

167.  Where  a  person  believes  in  the 
being  of  a  God,  and  in  His  attributes  as 
a  righteous  avenger  of  wickedness,  and 
in  the  existence  of  a  future  state;  held 
that  he  is  competent  to  be  sworn  as  a 
witness.  The  Commonwealth  v.  Bachr 
elder,  Thacher's  Crim.  Cas.  191. 

168.  Where  incompetency  of  a  witr 
ness,  on  account  of  a  defect  of  religious 
belief,  has  been  made  out  by  sufficient 
testimony,  he  cannot  be  sworn  upon  the 
voir  dire  to  restore  his  competency  by 
reason  of  his  own  declarations.  The 
Commonwealth  v.  Wyman,  Teacher's 
Crim.  Cas.  432. 

169.  On  an  indictment  where  a  wit- 
ness is  entitled  to  a  part  of  the  penalty, 
he  is  a  competent  witness  if  he  release 
his  interest.  City  Council  v.  Haywood 
2  Nott  &  McCord  308. 

170.  Where  a  witness  has  gone 
through  his  testimony,  and  it  is  then 
discovered  that  he  is  interested,  he  will 
be  competent  if  he  release  his  interest, 
and  he  may  then  be  re-examined.     lb. 

171.  Interest  which  goes  to  the  com- 
petency of  a  witness,  is  a  question  to 
be  determined  by  the  Court ;  but  in- 
fluence which  only  affects  the  credi- 
bility, is  a  matter  for  the  jury.    lb. 

172.  Where  there  is  a  conviction  for 
libel  in  another  State,  it  does  not  dis- 
qualify a  witness  in  Alabama,  nor  is 
the  record  of  conviction  competent  as 
evidence  to  discredit  him.  Campbell 
v.  the  State,  23  Ala.  44. 

173.  The  clerk  of  the  inferior  Court 
is  competent  to  testify  that  no  license 
had  been  granted  by  that  Court  to  the 
accused,  who  is  on  trial  for  retailing 
liquor.     Elkins  v.  the  State,  13  Ga.  435. 

174.  Where  two  persons  are  jointly 
indicted,  neither  is  competent  as  a  wit- 
ness for  the  other,  whether  they  are 
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tried  jointly  or  separately,  being  in- 
competent, not  on  the  ground  of  inter- 
est, but  of  public  policy;  but  if  there 
is  no  evidence  to  criminate  one,  or  if 
he  is  made  a  defendant  by  mistake,  or 
for  the  purpose  of  doing  away  with  his 
testimony,  the  practice  of  the  Court  is 
to  direct  his  discharge,  that  he  may  tes- 
tify for  the  other.  The  State  v.  Roberts, 
15  Mo.  28. 

175.  Where  one  was  jointly  indicted 
with  the  defendant,  but  in  whose  be- 
half a  nolle  prosequi  has  been  entered, 
he  is  a  competent  witness  for  the  pros- 
ecution. The  State  v.  Champ,  16  Mo. 
(1  Bennett)  385. 

176.  The  party  from  whom  goods 
have  been  stolen,  is  a  competent  wit- 
ness on  the  trial  of  the  offender  as  to 
any  facts  within  his  knowledge.  Com- 
monwealth v.  Moulton,  9  Mass.  30. 

177.  One  who  has  undertaken,  before 
a  prosecution  is  commenced,  to  indem- 
nify the  prosecutor,  in  case  be  has  the 
costs  to  pay,  is  not  a  competent  witr 
ness  in  the  case.  The  rule  that  a  party 
cannot  be  deprived  of  testimony  to 
which  he  has  a  right,  by  any  agree- 
ment between  his  adversary  and  the 
witness,  does  not  apply;  as  to  the  Com- 
monwealth's right  to  the  testimony,  it 
does  not  accrue  till  the  indictment  is 
found.     Com.  v.  Gore,  3  Dana  475. 

178.  To  render  the  witness  incom- 
petent from  interest,  because  of  his  ob- 
ligation to  indemnify  the  prosecutor, 
his  undertaking  must  be  such  as  will, 
or  as  he  thinks  will  be  legally  binding. 
A  mere  honorary  or  moral  obligation, 
or  a  determination  to  save  the  prosecu- 
tor harmless,  will  not  have  the  effect. 
It  may  go  to  the  credit  of  the  witness. 
lb. 

179.  The  confession  of  a  witness  in 
a  criminal  prosecution  as  to  his  incom- 
petency, cannot  be  admitted  to  disqual- 
ify him.     Com.  v.  Watte,  5  Mass.  56. 

180.  In  an  indictment  against  a  white 
man  for  kidnapping,  the  negro  kidnap- 
ped was  allowed  to  give  evidence, 
though  there  were  white  persons  pre- 
sent participating  in  the  crime.  The 
State  v.  WhiUaker,  8  Harrington  649. 

181.  On  the  trial  of  a  slave  for  a  cap- 
ital offence  the  master  is  a  competent 
witness  for  him.  Spence  v.  the  State,  17 
Ala.  192. 


182.  Where  there  is  an  indictment 
against  two  for  felony,  and  a  separate 
trial  of  one  of  the  defendants  before 
the  arraignment  of  the  other,  on  the 
motion  of  the  prosecutor,  the  defendant 
not  arraigned  is  not  a  competent  wit- 
ness for  the  other,  notwithstanding  the 
statute  securing  in  such  cases  a  sepa- 
rate trial.  The  People  v.  Williams,  19 
Wend.  377. 

183.  He  is  a  competent  witness  who 
"believes  in  a  God,  and  also  in  the 
Bible ;  but  does  not  believe  that  the 
only  punishment  inflicted  for  wrongs 
in  this  life,  is  the  pangs  of  a  guilty 
conscience,  or  in  a  future  state  of 
rewards  and  punishments  after  death. 
Bennett  v.  the  State,  1  Swan  411. 

184.  Semble,  that  proof  of  the  good 
character  of  subscribing  witnesses  to 
a  will,  who  are  dead,  and  to  whom 
fraud  is  imputed  in  the  procuring  or 
execution  of  the  will,  is  admissible  to 
repel  the  imputation  ;  but  it  appears 
that  this  rule  would  not  be  extended  in 
respect  to  other  instruments.  People  v. 
Rector,  19  Wend.  569. 

185.  The  examination  of  a  witness 
taken  on  the  arrest  of  a  criminal,  is 
competent  in  evidence  to  sustain  his 
testimony,  where  the  witness  is  sought 
to  be  impeached  on  the  ground  of  in- 
consistent relations  of  the  matter  in 
question,    lb. 

186.  The  opinions  of  witnesses  as  to 
the  improbability  of  a  blow  having 
been  given  from  which  death  ensued. 
Judging  from  the  relative  positions  of 
the  parties  as  narrated  by  witnesses, 
are  not  competent  in  evidence.    lb. 

187.  Where  one  had  been  charged, 
with  a  crime  by  the  oath  of  the  defend- 
ant, held  that  he  was  a  competent  wit- 
ness against  him,  on  his  trial  for  per- 
jury.    State  v.  McKennan,  Harper  302. 

188.  A  horse-race  is  a  game,  and  is 
therefore  within  ths>  meaning  of  the 
statute  enacting  that  any  person  legal- 
ly called  to  give  evidence  against  an- 
other for  gaming  shall  be  deemed  com- 
petent to  testify  in  order  to  prove  such 
gaming,  although  such  person  may 
have  been  concerned  as  a  party,  and 
may  be  compelled  to  testify  as  in  the 
case  of  other  witnesses.  Cheetwm  v. 
Staie,  8  Blackf.  332. 

189.  The  owner  of  a  slave  is  a  corn- 
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petent  witness  for  the  State,  upon  a 
trial  of  the  slave  for  a  capital  offence. 
State  v.  Marshall,  8  Ala.  302. 

190.  On  an  information  for  forgery, 
the  person  to  whom  the  forged  instru- 
ment was  passed,  is  admissible  as  a 
witness.  State  v.  Nettleton,  1  Root 
308. 

191.  Where  two  were  jointly  indict- 
ed for  uttering  a  forged  note,  and  the 
trial  of  one  was  continued,  it  was  held 
that  he  could  not  be  called  to  testify 
for  the  other.  Com.  v.  Marsh,  10  Pick. 
57. 

192.  An  accomplice  is  competent  to 
testify  on  a  criminal  prosecution  ;  and 
though  the  accomplice  on  a  former  ex- 
amination deriied,  on  oath,  all  knowl- 
edge of  the  facts  to  which  he  swears 
at  the  trial,  yet  this  goes  only  to  his 
credit ;  and  if  a  jury  find  a  verdict  of 
conviction  on  his  testimony,  and  the 
Court  before  which  the  trial  is  had,  ap- 
proves the  verdict,  the  Appellate  Court 
will  not  set  it  aside.  Brown's  case,  2 
Leigh  769. 

193.  In  Indiana,  all  persons  believ- 
ing in  God  and  a  future  state,  though 
they  disbelieve  in  a  punishment  here- 
after for  crimes  committed  here,  are 
competent  to  testify.  Noble  v.  the  People, 
Breese  29. 

194.  It  is  a  general  rule  that  in  crim- 
inal prosecutions,  the  injured  party  may 
be  a  witness,  and  it  is  the  constant 
practice  in  the  Courts  of  South  Caroli- 
na on  an  indictment  for  larceny  to  ad- 
mit the  owner  of  the  goods  to  be  a  wit- 
ness. State  v.  Cassados,  1  Nott  &  Mc- 
Cord  91. 

195.  In  criminal  prosecutions  a  prin- 
cipal is  a  competent  witness  against  an 
accessory,  so  also  are  accomplices 
against  their  co-partners  in  crime. 
People  v.  Lohman,  2  Barb.  216. 

196.  A  juror  is  an  admissible  wit- 
ness to  show  the  pisconduct  of  his  fel- 
low-jurors, for  the  purpose  of  impeach- 
ing their  verdict.  State  v.  Freeman, 
5  Conn.  348. 

197.  Where  there  is  but  little  evi- 
dence against  one  who  is  jointly 
indicted  with  another,  his  case  should 
be  first  submitted  to  the  jury,  and  if 
found  not  guilty,  he  should  be  allowed 
to  be  a  witness  for  his  co-defendant. 
Fitzgerald  v.  State,  14  Mo.  413. 


198.  Where  two  defendants  are  joint- 
ly indicted  for  an  assault,  and  a  do- 
fault  is  entered  against  one,  on  his  re- 
cognizance, his  wife  is  a  competent 
witness  for  the  other.  State  v.  Worth- 
ing,  31  Maine  (1  Red.)  62. 

199.  On  the  trial  of  an  indictment 
against  a  free  woman  of  color  for  leas- 
ing a  house  to  be  kept  as  a  bawdy- 
house,  it  was  held  that  a  slave  who  co- 
habits with  her  as  her  husband,  is  a 
competent  witness  for  her.  Coleman  v. 
State,  14  Mo.  157. 

200.  A  father  may  be  a  witness  on 
behalf  of  his  son  in  a  criminal  case. 
Cass  v.  State,  2  Greene  (Iowa)  353. 

201.  In  a  criminal  prosecution  for 
larceny,  the  party  injured  is  not  a  com- 
petent witness  for  the  prosecution 
where  he  is  entitled  to  treble  the  value 
of  the  property  stolen,  upon  the  con- 
viction of  the  prisoner.  The  State  v. 
Prey,  14  N.  H.  464. 

202.  Since,  however,  the  payment  of 
treble  damages  is  a  part  of  the  sen- 
tence, and  as  there  is  no  mode  of  car- 
rying it  into  effect,  where  it  is  not  in- 
cluded in  the  sentence,  if  the  witness 
agrees  to  release  all  claim  to  it,  and  an 
entry  in  such  case  is  made  on  the  record 
to  that  effect,  the  Court  would  not  be 
authorized  to  include  it  in  the  sentence, 
and  the  competency  of  the  witness  will 
be  restored,    lb. 

203.  An  accomplice  may  be  a  witness 
for  others  joined  in  the  same  indictment 
with  himself,  provided  he  be  not  put 
upon  his  trial  along  with  the  others  ; 
so  if  he  has  pleaded  guilty,  or  been 
separately  convicted,  provided  judg- 
ment has  not  been  pronounced  upon 
him  for  an  offence  which  disqualifies 
him  as  a  witness.  Garret  v.  State,  6 
Mo.  1. 

204.  Slaves,  though  living  together 
as  husband  and  wife,  may  be  witnesses 
for  or  against  each  other,  in  a  crimi- 
nal case.     Smith  v.  State,  9  Ala.  990. 

205.  Upon  the  trial  of  an  indictment, 
an  accomplice  in  the  commission  of  the 
crime  is  a  competent  witness  for  the 
prosecution,  and  the  testimony  of  a 
witness  thus  circumstanced,  will,  if  the 
jury  are  fully  convinced  of  its  truth, 
justify  the  conviction  of  the  defendant, 
though  it  be  uncorroborated  by  other 
testimony.  People  v.  Costdlo,  lDenio86. 
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206.  Competency  of  master  of  black, 
born  under  law  for  gradual  abolition  of 
slavery,  as  witness.  State  v.  Aaron,  2 
South  231. 

201.  The  person  whose  instrument 
is  forged  is  not  a  competent  witness  to 
prove  the  forgery,  unless  the  instru- 
ment said  to  be  forged  is  produced 
at  the  trial.  Com.  v.  Hutchinson,  1 
Mass.  7. 

208.  A  witness  is  not  rendered  in- 
competent by  the  commission  of,  or  by 
conviction  for  any  cringe,  but  only  by  a 
judgment  upon  such  conviction.  State 
v.  Valentine,  7  Iredell  225. 

209.  The  husband  having  been  ex- 
amined for  the  State,  the  wife  was  a 
competent  witness  on  the  other  side, 
to  show  that  her  husband  testified  un- 
der a  bias  or  prejudice  against  the  de- 
fendant. Had  she  been  offered  to  con- 
tradict her  husband  directly,  there 
might  have  been  doubts  as  to  her  com- 
petency. Cornelius  v.  State,  *7  Eng. 
782. 

210.  An  infant  under  the  age  of  sev- 
en years  may  be  sworn  as  a  witness  in 
criminal  prosecutions,  if  it  has  a  suf- 
ficient knowledge  of  the  nature  and 
consequences  of  an  oath.  State  v.  Mo- 
rea,  2  Ala.  215. 

211.  It  is  the  Court,  and  not  the 
judge  as  an  individual,  which  is  to  de- 
termine the  competency  of  an  infant 
witness,  and  therefore  the  examination 
as  to  the  competency  of  the  witness 
must  be  made  at  the  trial  and  in  the 
presence  of  the  prisoner  and  his  coun- 
sel ;  to  admit  such  a  witness  upon  a 
private  examination  by  the  judge,  is 
erroneous,    lb. 

212.  The  word  "respectable,"  used 
in  the  31st  section  of  the  act  of  Feb- 
ruary 27,  1843,  concerning  "  costs  in 
criminal  cases,"  is  equivalent  to  the 
phrase  "credible  disinterested,"  as 
used  in  the  1 7th  section  of  the  5th  ar- 
ticle of  the  act  of  March  21,  1835,  con- 
cerning practice  and  proceeedings  in 
criminal  cases  (where  application  is 
made  for  a  change  of  venue  in  a  crim- 
inal case),  and  they  are  each  synon- 
ymous with  the  word  "  competent ;" 
therefore  a  respectable  or  credible  disin- 
terested witness,  means  in  both  acts  a 
competent  witness.  Frtleigh  v.  State, 
8  #0.  606. 


213.  All  persons  who  are  disinterested 
and  not  infamous,  are  competent  wit- 
nesses, and  are  presumed  to  be  compe- 
tent until  the  contrary  appears,     lb. 

214.  On  an  indictment  for  bigamy, 
the  second  wife  is  admissible  as  a  wit- 
ness, either  for  or  against  the  prisoner. 
State  v.  Patterson,  2  Iredell  346. 

215.  Marriage  is  in  law  complete 
when  parties,  able  to  contract,  and 
willing  to  contract,  have  actually  con- 
tracted to  be  man  and  wife,  in  the 
forms  and  with  the  solemnities  re- 
quired by  law;  consummation  by  car- 
nal knowledge  is  not  necessary  to  its 
validity,     lb. 

216.  Where  a  marriage  is  solemnized 
in  another  country,  in  the  manner  pre- 
scribed by  the  laws  of  this  State,  the 
Court  must  understand  such  a  mar- 
riage to  be  good  unless  the  contrary 
be  shown,     lb. 

217.  The  certificate  of  the  Secretary 
of  State  in  relation  to  the  statutes  of 
another  State,  given  in  pursuance  of 
our  statute  (Rev.  Stat,  c  44,  §  3),  is 
evidence  in  criminal  as  well  as  in 
civil  cases.     lb. 

218.  Where  a  person  has  been  con- 
victed of  perjury,  he  is  an  incompetent 
witness,  though  he  has  been  pardoned 
by  the  Governor,  and  the  pardon  pur- 
ports to  restore  him  to  all  his  civil 
rights,  the  legislature  having  provid- 
ed that  such  convict  shall  not  be  re- 
ceived as  a  witness  till  such  judgment 
be  reversed;  such  is  the  law,  though 
the  exclusive  power  to  pardon  be  vest- 
ed in  the  Governor.  Houghtaling  v. 
Kelder house,  Park.  Crim.  Rep.,  vol.  I,  p. 
241. 

219.  Such  incapacity  to  give  testi- 
mony, is  the  result  of  a  rule  of  evi- 
dence, and  not  a  punishment  of  the  of- 
fence,   lb. 


V.  Miscellaneous. 

220.  In  a  criminal  case,  an  oath 
which  was  administered  by  holding  up 
the  hand,  although  the  Gospels  were 
not  presented  to  the  witness,  and  he 
did  not  declare  that  he  had  conscien- 
tious scruples  against  being  sworn  on 
the  Gospels,  no  objection  being  made 
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by  the  accused  at  the  time,  was  held 
obligatory  and  valid.  Mc Kinney  v. 
People,  2  Gilman  540. 

221.  Where  incompetent  testimony 
has  been  received,  and  no  objection  is 
made  at  the  time  of  its  reception,  coun- 
sel have  the  right  to  comment  upon  it 
before  the  jury.  Free  v.  State,  1  Mc- 
Mullan  494. 

222.  In  Massachusetts,  the  purchas- 
er of  spirituous  liquor  sold  in  viola- 
tion of  the  statute  of  1838,  c.  157,  §  1, 
does  not,  under  ordinary  circumstances, 
make  himself  liable  to  any  penalty, 
either  at  Common  Law,  as  inducing 
the  seller  to  commit  a  misdemeanor,  or 
under  the  statute,  and  may  therefore 
be  compelled  by  imprisonment  to  give 
testimony  as  to  such  sale.  Com.  v. 
WiUard,  22  Pick.  476. 

223.  In  criminal  cases  the  Court  has 
the  power  to  compel  a  witness  to  enter 
into  a  recognizance  to  appear  at  a 
future  day;  but  has  no  right  to  re- 
quire any  surety  of  him.  Berkley  v. 
Com.,  2  J.  J.  Marsh.  257. 

224.  Where  a  witness  is  sent  to  the 
grand  jury  room,  having  been  sworn 
in  open  court,  but  not  in  the  immediate 
presence  of  the  judge,  or  during  his 
temporary  absence  from  the  bench,  it 
will  be  held  regular  in  Tennessee.  Jet- 
ton v.  State,  1  Meigs  192. 
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Writ  op  Error — Grounds  op. 

1.  In  Virginia,  a  writ  of  error  will 
not  lie  from  the  general  court  to  a 
judgment  of  a  county  or  corporation 
court  that  sits  as  a  Court  of  Oyer  and 
Terminer,  in  a  criminal  prosecution 
under  the  statute  of  1831-%  §  11.  An- 
der son's  case,  4  Leigh  693. 

2.  In  Virginia,  where  a  free  negro 
was  prosecuted,  convicted,  and  sen- 
tenced for  grand  larceny,  in  a  corpora- 
tion court,  under  the  statute  of  \&§\-J% 
ch.  22,  §  11  ;  held  that  a  writ  of  error 
would  not  lie  from  the  circuit  superior 


court  to  the  judgment  of  the  corpora- 
tion court,  in  such  case.  Anderson? 9  ease, 
5  Leigh  740. 

3.  In  a  criminal  prosecution,  on  mo- 
tion for  a  new  trial  because  the  verdict 
is  against  the  evidence,  on  the  ground 
that  the  witnesses  are  not  credible; 
the  opinion  of  the  Common  Pleas,  in 
refusing  such  motion,  cannot  be  re- 
versed on  error.  Whitcomb  v.  State,  14 
Ohio  282. 

4.  In  cases  of  error  to  the  Supreme 
Court,  no  writ  of  error  is  required  by 
the  statute  ;  if  allowed  in  Bank,  the 
official  signatures  of  the  judges  to  the 
allocatur,  or  a  copy  of  the  journal  entry; 
if  by  two  judges  in  vacation,  their  offi- 
cial signatures  to  the  allocatur,  fur- 
nished to  the  clerk  of  the  county,  is  the 
proper  way  of  officially  informing  him 
of  the  allowance  of  the  writ.  White  v. 
State,  14  Ohio  468. 

5.  In  Arkansas,  the  grand  jury  of 
Phillips  Circuit  Court  communicated  to 
the  judge  thereof  certain  questions 
which  a  witness  summoned  before  them 
had  refused  to  answer,  on  the  ground 
that  his  answers  would  tend  to  crimi- 
nate himself,  and  asked  the  opinion  of 
the  judge  as  to  whether  he  was  bound 
to  answer  them ;  the  judge  decided 
that  he  was  not  the  attorney  for  the 
State,  excepted  to  the  decision,  took  a 
bill  of  exceptions  setting  out  the  facts, 
and  brought  error  ;  held  that  the  record 
presented  no  case  for  the  decision  of 
this  Court,  but  simply  an  abstract  point 
of  law,  and  the  writ  of  error  was  there- 
fore dismissed.  State  v.  Biscoe,  7  Eng. 
683. 

6.  A  writ  of  error  will  not  lie  in  be- 
half of  the  people,  after  judgment  for 
the  defendant,  in  a  criminal  case.  Peo- 
ple v.  Canning,  2  Comstock  1. 

7.  A  writ  of  error  will  lie  against  the 
State,  on  the  refusal  of  the  Court  to 
strike  out  improper  items  in  the  bill  of 
costs  in  a  State  case,  and  the  State  is 
a  proper  parly.  Weissinger  v.  State,  1 1 
Ala.  540. 

8.  But  where  no  judgment  is  entered 
on  the  motion,  there  is  nothing  to  sus- 
tain a  writ  of  error,  and  if  one  is  sued 
out  it  will  be  dismissed,   lb. 

9.  In  New  Jersey,  a  writ  of  error 
will  not  lie  to  review  the  decision  of  an 
inferior  court  refusing  to  allow  a  cer- 
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tiorari,  such  allowance  not  being  a  mat- 
ter of  right,  but  resting  in  the  discre- 
tion of  the  Court.  State  v.  Wood,  3 
Zabris.  560. 

10.  In  Ohio,  a  writ  of  error  in  a 
criminal  case,  requires  an  allowance  ; 
and  the  better  opinion  seems  to  be  that 
the  jurisdiction  is  dependent  upon  its 
being  allowed,  and  that  therefore  the 
allowance  cannot  be  waived.  Farris  v. 
State  of  Ohio,  1  Ohio  188. 

11.  But  if  it  could  be  waived,  it  is 
not  waived  where  the  record  shows  no 
express  waiver,  and  no  plea  or  joinder 
is  filed  by  the  State.  lb. 

12.  In  such  a  case,  the  Court  of 
Errors  should  quash  the  writ ;  and  if, 
instead  of  so  doing,  it  affirms  the  judg- 
ment of  the  inferior  court,  the  judgment 
of  affirmance  will  be  reversed  because 
the  writ  was  not  allowed ;  the  parties 
will  then  stand  as  if  no  writ  had  ever 
issued.   lb. 

13.  It  is  irregular  to  return  the  origi- 
nal files,  in  a  criminal  case,  instead  of 
a  transcript,  with  a  writ  of  error  ;  the 
statute  authorizing  the  original  papers 
to  be  sent  up,  relates  to  civil  causes 
only.    lb. 

14.  The  permission  given  by  the 
Court  to  the  solicitor,  to  enter  a  nolle 
prosequi,  and  to  prefer  a  new  indict- 
ment corresponding  with  the  facts  con- 
stituting the  alleged  offence,  is  not 
such  a  judgment  as  a  writ  of  error  will 
lie  from.  Willingham  v.  State,  14  Ala. 
539. 

15.  A  writ  of  error  does  not  lie  to 
revise  the  action  of  the  Circuit  Court, 
in  cases  of  appeal  from  the  order  of  a 
justice  of  the  peace,  or  other  officer, 
requiring  a  party  to  find  sureties  to 
keep  the  peace.  Tomlin  v.  State,  19 
Ala.  1. 

16.  No  writ  of  error  lies  in  Missis- 
sippi in  the  criminal  court  of  Adams 
county.  State  v.  Holmes,  Walker's  Rep. 
415. 

17.  The  discharge  of  a  jury  on  a 
criminal  prosecution,  without  agreeing 
on  a  verdict,  is  a  matter  resting  in  the 
sound  discretion  of  the  Court  in  which 
the  trial  is  had.  The  exercise  of  the 
discretion  of  a  Court  in  this  respect, 
cannot  be  reviewed  on  writ  of  error  ;  it 
was  so  held  in  this  case,  where  the 
jury  were  discharged  after  only  thirty 


minutes'  consultation.   People  v.  Green, 
13  Wend.  55. 

18.  In  New  York,  a  writ  of  error,  at 
the  suit  of  a  citizen,  in  criminal  prose- 
cutions,athough  not  capital,  cannot  issue 
without  the  fiat  of  the  attorney-gen- 
eral.    Lavelt  v.  People,  1  Cow.  339. 

19.  But  should  he  refuse  his  fiat  in  a 
proper  case  for  error,  the  Supreme 
Court  will  direct  him  to  grant  it;  a 
writ  of  error  will  not  of  itself  stay  exe- 
cution in  a  criminal  cause — per  Riker, 
Recorder;  see  note  (a),  but  the  Court 
below  will  on  motion  stay  execution 
till  judgment  be  given  on  the  writ  of 
error;  Id.  note  (a),     lb. 

20.  The  Court  may  refuse  to  quash  a 
count  in  an  indictment,  and  such  re- 
fusal cannot  be  assigned  as  error.  State 
v.  Jones,  5  Ala.  666. 

21.  In  Missouri,  a  writ  of  error  lies  in 
a  capital  case,  but  a  bill  of  exceptions 
will  not  be  allowed.  Mitchell  v.  State, 
3  Mo.  201. 

22.  A  writ  of  error  will  lie  on  a  judg- 
ment of  the  Supreme  Court,  on  a  habeas 
corpus.  John  V.  N.  Yates  v.  State,  6 
John.  331. 

23.  Where  the  record  uses  the  past 
tense,  as  that  in  the  award  of  a  venire 
facias,  the  sheriff  was  commanded  or 
the  indictment  was  found,  Ac,  this 
though  not  strictly  regular  has  been 
for  so  long  a  time  the  practice  in  this 
State,  that  the  Court  will  not  pro- 
nounce it  a  fatal  error.  State  v.  Martin, 
2  Iredell  101. 

24.  Where  two  have  been  tried  on 
an  indictment,  and  the  record  sent  to 
the  Supreme  Court,  sets  forth  only  the 
verdict  in  the  case  of  the  one  who  ap- 
pealed, and  does  not  state  the  verdict 
in  the  case  of  the  other,  this  is  not  an 
error  of  which  the  appellant  can  take 
advantage,    lb. 

25.  Writs  of  error  in  cases  which 
are  not  capital,  issue  of  course;  but 
they  do  not  stay  the  sentence,  except 
by  an  express  order  to  that  effect  from 
a  Circuit  judge,  or  a  judge  of  the 
Supreme  Court.  Colt  v.  the  People,  I 
Parker's  Crim.  R.  617. 

26.  In  capital  cases,  no  writ  of  error 
lies,  unless  allowed  by  the  Chancellor, 
or  one  of  the  justices  of  the  Supreme 
Court,  or  a  Circuit  judge,  upon  notice 
given  to  the   attorney-general,  or  to 
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the  district  attorney  of  the  county 
where  the  conviction  was  had;  and  it 
is  the  duty  of  the  officer  to  whom  the 
application  is  made,  to  disallow  the 
same,  if  he  has  no  reason  to  doubt  the 
legality  of  the  conviction,    lb. 

27.  There  is  no  precedent  in  the 
Commonwealth  of  Mass.  in  favor  of  a 
writ  of  error,  on  behalf  of  the  Common- 
wealth in  a  criminal  prosecution,  to 
reverse  a  judgment,  by  which  a  party 
criminally  prosecuted  has  been  acquits 
ted.  Commonwealth  v.  Cummings,  3 
Cush.212. 

28.  Where  an  indictment  contained 
two  counts,  to  the  first  of  which  the 
defendant  pleaded  "not  guilty,"  and 
the  second  was  quashed,  and  the  cause 
was  submitted  to  the  Court,  and  judg- 
ment rendered  for  the  defendant;  it  was 
held  that  a  writ  of  error  for  the  State 
could  be  brought  only  on  the  judgment 
quashing  the  second  court.  State  v. 
Dark,  8  Blackf.  526. 

29.  An  objection  to  the  admissibility 
of  evidence,  if  not  made  at  the  trial, 
will  not  be  ground  of  error,  but  will 
be  considered  as  having  been  waived. 
Clark  v.  State,  12  Ohio  483. 

30.  As  to  what  are  proper  considera- 
tions on  an  application  for  an  allow- 
ance of  a  writ  of  error,  and  a  stay  of 
proceedings,  in  a  capital  case,  by  Ed- 
monds, J.  Sullivan  v.  the  People,  1 
Parker's  Crim.  R.  347. 

31.  In  deciding  whether  a  writ  of 
error  should  be  allowed,  and  a  stay  of 
proceedings  granted,  to  enable  a  pris- 
oner to  have  reviewed  before  the  Su- 
preme Court  an  exception  taken  at  the 
Oyer  and  Terminer,  on  a  trial  for 
murder,  it  is  not  necessary  that  the 
justice  to  whom  the  application  is  made 
should  come  to  the  positive  conclusion 
that  the  Court  erred  on  the  law ;  it  is 
enough  that  the  exception  is  not 
deemed  frivolous,  and  that  it  involves 
a  gravely  important  question  in  re- 
gard to  which  there  is  a  conflict  of  au- 
thority, and  which  remains  unsettled 
by  the  Courts  of  this  State.  The  Peo- 
ple v.  Hendrickson,  1  Parker's  Crim.  R. 
396. 

32.  Where  a  coroner's  inquest  was 
held  on  the  day  after  the  alleged 
murder,  at  which  the  prisoner  was 
called  by  the  coroner  as  a  witness,  and 


was  sworn  and  examined  by  him,  under 
oath,  before  the  coroner's  jury,  having 
been  subpoenaed  to  attend  for  that 
purpose,  there  being  some  circum- 
stances tending  to  show  that  the  pris- 
oner was  then  suspected  of  the  murder, 
though  no  charge  had  then  been  made 
against  him,  and  the  subsequent  trial  of 
the  prisoner  at  the  Oyer  and  Terminer, 
the  Court  allowed  the  counsel  for  the 
people  to  give  in  evidence  the  state- 
ments made  by  the  prisoner  on  such 
examination;  it  was  held  there  was 
sufficient  doubt  of  the  correctness  of 
the  decision  to  warrant  the  allowance 
of  a  writ  of  error,  with  a  stay  of  pro- 
ceedings,    lb. 

33.  A  writ  of  error  allowed  for  the 
purpose  of  obtaining  a  review  of  * 
final  judgment  of  the  Court  of  Oyer  and 
Terminer,  is  a  writ  of  right,  and  brings 
before  the  Supreme  Court  the  bill  of 
exceptions  with  the  transcript  of  the 
record.  Safford  v.  the  People,  1  Park- 
er's Crim.  R.  474. 

34.  When  a  motion  is  made  to  set 
aside  a  stay  of  proceedings,  and  to 
quash  a  writ  of  error,  in  a  capital  case, 
it  may  be  made  by  the  district  attor- 
ney ;  and  the  prisoners  counsel  can- 
not avail  himself  of  the  objection  that 
such  motion  should  have  been  made  by 
the  attorney-general.  Carnal  v.  tk 
People,  1  Parker's  Crim.  R.  262. 

35.  A  justice  of  the  Supreme  Court 
can  allow  a  writ  of  error,  and  make 
an  order  staying  proceedings,  after 
conviction,  in  a  capital  case.    lb. 

36.  The  mode  of  reviewing  a  deci- 
sion of  the  Oyer  and  Terminer,  as  it 
existed  previous  to  the  adoption  of  the 
Revised  Statutes,  compared  with  the 
present  practice.  lb. 

3t.  No  writ  of  error  or  appeal  lies  to 
an  order  punishing  for  a  contempt 
Johnston  v.  Commonioealth,  1  Bibb  598. 

38.  When  the  plaintiff  in  error  makes 
the  general  assignment,  and  then  as- 
signs particular  causes  of  error,  he 
will  not  be  permitted  to  insist  npon 
other  particular  causes  under  the  gen- 
eral assignment.  CrandaU  v.  State* 
10  Conn.  339.  But  if  the  Court,  on 
inspecting  the  record,  discover  a  fatal 
defect  not  specially  assigned,  it  will 
be  their  duty  to  .reverse  the  judgment 
lb. 
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39.  The  Court  of  Chancery  cannot 
refuse  a  writ  of  error,  or  supersede  it 
after  it  has  issued  in  any  civil  case,  or 
in  a  criminal  case  not  capital.  Yates  v. 
People,  6  John.  335. 

40.  In  error,  a  reason  not  filed,  can- 
not be  heard ;  but  if  defect  is  apparent 
on  the  record,  time  given  to  file  reason. 
States  v.  Kirby,  2  South.  835. 

41.  In  Virginia,  no  judgment  of  an 
inferior  court,  on  a  presentment  for  a 
misdemeanor,  can  be  reviewed  and  re- 
versed by  a  Superior  Court,  either  upon 
appeal,  or  supersedeas  ;  the  Common 
Law  writ  of  error  being  the  only  way 
in  which  such  judgment  can  be  review- 
ed and  reversed,  which  writ  of  error 
may  issue  without  any  regard  to  the 
costs,  or  value  of  the  judgment,  and 
without  the  assent  of  the  attorney  for 
the  Commonwealth.  Temple  agt.  Com- 
monwealth, 1  Virg.  Cas.  163. 

42.  If  a  defendant  confess  judgment 
on  a  presentment,  although  the  pre- 
sentment might  have  been  defective 
on  a  special  demurrer,  yet  that  judg- 
ment ought  not  *to  be  reversed  on  a 
writ  of  error.  Commonwealth  v.  Offner, 
2  Virg.  Cas.  17. 

•  43.  A  writ  of  error  in  a  criminal  case 
does  not  of  itself  have  the  effect  of  a 
supersedeas.  Connor  v.  Commonwealth, 
2  Virg.  Cas.  30. 

44.  The  omission  to  charge  that  the 
offence  was  committed  within  the  juris- 
diction of  the  Court,  the  county  itself 
being  named,  is  cured  by  verdict. 
Taylor  v.  Commonwealth,  2  Virg.  Cas.  94. 

45.  The  Court  has  a  right  to  correct 
any  error  made  by  the  clerk  in  the 
orders  of  the  preceding  day.  Gibson  v. 
Commonwealth,  2  Virg.  Cas.  111. 

46.  In  Virginia,  no  writ  of  error  lies 
for  the  State  in  a  criminal  case.  Com- 
monwealth v.  Harrison,  2  Virg.  Cas.  202. 

47.  After  verdict  and  judgment  in 
felony  against  a  prisoner,  he  cannot 
have  a  writ  of  error  to  reverse  the 
judgment  on  the  ground  that  he  was 
not  examined  for  the  felony,  of  which 
he  was  indicted  and  has  been  convict- 
ed. Campbell  v.  Commonwealth,  2  Virg. 
Cas.  314. 

48.  In  Virginia,  a  judge,  in  vacation, 
cannot  award  a  writ  of  error  in  a 
criminal  case.  Baker  v.  Commonwealth, 
2  Virg.  Cas.  353. 

46 


49.  In  Virginia,  an  indictment  for 
grand  larceny  charged  the  goods  to 
have  been  stolen  on  the  21st  December, 
one  thousand  eight  hundred  and 
twenty-thee,  leaving  out  the  r  in  the 
last  word.  This  is  cured  by  the  statute 
of  Jeofails.  Aldrige  v.  Commonwealth, 
2  Virg.  Cas.  447. 

50.  It  cannot  be  objected  to  in  error 
that  two  or  more  offences  of  the  same 
nature,  upon  which  the  same  or  a  simi- 
lar judgment  may  be  given,  are  em- 
braced in  different  counts  of  the  same 
indictment;  nor  can  such  objection  be 
urged  either  on  demurrer  or  in  arrest. 
Kane  v.  People,  8  Wend.  203. 

"  51.  In  Kentucky,  there  is  no  writ  of 
error  or  appeal  from  Circuit  Court  on 
criminal  prosecutions,  when  the  pun- 
ishment extends  to  imprisonment.  Com- 
monwealth v.  Browne,  3  J.  J.  Marsh.  597. 

52.  In  Kentucky,  the  appellate  error 
the  Court  of  Appeals  has  no  jurisdiction 
to  revise  decision  or  judgments  of  the 
inferior  courts,  which  are  rendered,  in 
a  criminal  case,  not  strictly  penal,  or  in 
which  the  penalty  may  not  be  compen- 
sated in  money.  Commonwealth  v. 
Mitchell,  3  J.  J.  Marsh.  630. 

53.  The  statute  of  Massachusetts  of 
1784,  c.  72,  excludes  from  the  benefit  of 
this  writ  persons  convict  or  in  execu- 
tion, by  legal  process,  criminal  or  civil. 
Riley's  case,  2  Pick.  172. 

54.  In  Missouri,  a  writ  of  error  lies 
to  the  Supreme  Court,  in  all  prosecu- 
tions for  offences  not  capital.  Calloway 
and  others  v.  State,  1  Mo.  150. 

55.  It  is  error  if  it  does  not  appear 
by  the  record  that  the  defendant  was 
tried  by  twelve  jurors  lawfully  sworn. 
Doebler  v.  Commonwealth,  3  Serg.  & 
Rawle  237. 

56.  In  Alabama,  the  clerk  of  the  Cir- 
cuit Court  has  no  right  to  issue  a  writ 
of  error  in  any  criminal  case ;  such 
writs  must  originate  from  an  applica- 
tion to  the  Supreme  Court.  Bourne  v. 
State,  8  Porter  458. 

57.  And  a  writ  thus  issued  will  be 
dismissed.    lb. 

58.  Uniting  errors  of  fact  and  errors 
of  law  in  the  same  writ  of  error  cor  an  i 
vobis,  is  a  fatal  defect.  Lightfoot  v. 
Commonwealth  4  Dana  492. 

59.  In  Arkansas,  on  writ  of  error  in 
criminal    cases  the   statute    requires 
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the  Supreme  Court  to  render  such  judg- 
ment thereon  as  may  appear  to  be 
authorized  by  law.  Dunn  v.  State,  2 
Ark.  229. 

60.  If  the  parties  named  in  the  record 
are  not  the  same  as  those  named  in  the 
writ  of  error,  the  proceedings  are  ir- 
regular, and  the  case  will  be  dismissed. 
Hudspeth  v.  State,  1  Ark.  20. 

61.  In  Arkansas,  the  State  is  by  law 
entitled  to  a  writ  of  error.  State  v. 
Graham,  1  Ark.  428. 

62.  On  an  indictment  for  grand  lar- 
ceny, a  verdict  that  the  prisoner  is 
guilty  of  petit  larceny,  without  ascer- 
taining the  value  of  the  goods  stolen, 
is  not  error.  Poindexter  v.  Com.,  6 
Rand.  667. 

63.  Such  verdict  will  not  be  erro- 
neous because  it  docs  not  ascertain 
what  goods  are  stolen,  nor  their  value, 
nor  whether  they  are  forthcoming  or  not, 
nor  what  articles  are  not  forthcoming 
(if  any),  nor  the  value  of  such  as  are 
not  forthcoming.    lb. 

64.  Where  a  justice  only  gives  it  as 
his  opinion  that  the  defendant  is  guilty, 
and  that  he  pay  a  fine,  such  judgment 
is  bad.     Knowles  v.  State,  2  Root  282. 

65.  That  no  presentment  was  found, 
is  not  such  an  error  as  will  be  ground 
for  arresting  judgment.  Horsey  v.  State, 
3  Harr.  &  J.  2. 

66.  Nor  will  it  be  grouud  that  it 
does  not  appear  by  the  record  that  the 
jurors  were  freeholders,    lb. 

67.  Variances  between  the  names  of 
the  grand  and  petit  jurors,  who  found 
the  indictment  and  verdict,  were  held 
no  good  ground  to  arrest  judgment.  lb. 

68.  A  commitment  of  an  accused, 
without  his  being  first  brought  into 
Court  by  a  capias,  was  held  an  insuf- 
ficient ground  to  arrest  a  judgment,  lb. 

69.  Oases  may  sometimes  occur  in 
which  the  refusal  of  the  Court  below  to 
grant  a  continuance,  can  be  assigned 
for  error.  Fuller  v.  the  State,  1  Blackf. 
63. 

70.  A  writ  of  error  in  criminal  cases 
is  ex  gratia;  but  it  will  not  be  granted 
before  a  final  judgment  has  been 
entered.  Mills  v.  Republicam,  4  Yeates 
319. 

71.  In  criminal  cases,  error  will  lie 
to  reverse  the  judgment  of  an  inferior 
court  against  the  defendant,   notwith- 


standing he  had  a  right  in  a  case  of 
appeal.     Cooke,  petitioner,  15  Pick.  234. 

72.  On  the  trial  of  an  indictment  for 
a  crime  punished  by  imprisonment,  tc, 
not  less  than  one,  nor  more  than  three 
years,  the  jury  were  charged  that  the 
term  of  imprisonment  was  to  be  not 
less  than  two,  nor  more  than  three 
years;  the  verdict  found  the  prisoner 
guilty,  and  ascertained  his  punishment 
to  be  two  years  ;  the  Commonwealth's 
attorney  then  remitted  one  year  of  the 
term,  whereupon  the  Court  sentenced 
the  prisoner  to  one  year's  imprisonment; 
held  that  the  judgment  was  erroneom, 
rfmd  not  in  accordance  with  the  verdict, 
the  attorney  having  no  power  to  make 
such  remission.  Allen's  case,  2  Leigh 
727. 

73.  In  such  a  case  it  was  further  held, 
that  the  verdict  should  be  set  aside  on 
account  of  the  erroneous  charge  as  to 
the  minimum  of  the  punishment   11. 

74.  On  a  joint  indictment  for  an  a*- 
sault,  against  several  persons,  where 
the  jury  assess  a  joint  fine,  it  is  errone- 
ous, for  which  the  judgment  may  he 
reversed.     Jones  v.  Com.,  1  Call  525. 

75.  When  judgment  is  that  a  fine 
shall  go  to  the  Commonwealth,  when 
the  statute  gives  it  to  the  informer  and 
Commissioners,  it  is  erroneous.  Wt*f$ 
v.  Com.,  5  Binney  65. 

76.  In  Iowa,  a  criminal  case  maybe 
carried  to  the  Supreme  Court,  by  writ 
of  error.  State  v.  Douglass,  1  Green 
550. 

77.  Where  two  writs  of  error  are 
brought  at  the  same  time,  one  to  reverse 
an  original  judgment,  and  the  other  to 
reverse  sentence  to  additional  punish- 
ment, if  the  original  judgment  is  re- 
versed the  sentence  on  the  information 
falls  with  it,  and  will  also  be  reversed, 
if  the  error  assigned  be  a  matter  of  mere 
law,  apparent  on  the  record.  HiUchxu* 
v.  Com,,  4  Met.  359. 

78.  The  plea  in  nullo  est  erratum  is  in 
the  nature  of  a  demurrer,  and  putsin 
issue  the  validity  of  the  judgment  in 
all  matters  of  law;  new  errors  may  he 
assigned  viva  voce  at  the  hearing, 
taking  care  that  the  adverse  party  w 
not  surprised,  and  that  has  been  fre- 
quently done,  and  if  the  judgment  be 
erroneous  in  the  particulars  thus  in- 
dicated, though  not  in  the  particulars 
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assigned  for  error,  the  judgment  will 
be  reversed;  therefore  the  decision  on 
such  issue  that  the  judgment  be  af- 
firmed is  an  adjudication  that  there  is 
no  error  in  law  apparent  on  the  face  of 
the  record,  and  is  a  bar  to  another  writ 
of  error  founded  on  any  such  supposed 
error  then  existing.  Booth  v.  Com.,  7 
Met.  285. 

79.  The  application  for  a  continuance 
is  addressed  to  the  discretion  of  the 
Court,  and  the  decision  thereof  cannot 
be  assigned  for  error.  Holmes  v.  People, 
5  Gilman's  478. 

80.  Where  the  record  states  that  the 
jury  retired  to  consider  of  their  verdicfr 
in  charge  of  a  sworn  officer  of  the 
Court,  the  presumption  is  that  the  Court 
performed  its  duty  by  requiring  the 
proper  oath  to  be  administered.     lb. 

81.  In  New  York,  the  act  of  22d 
March  did  not  authorize  a  writ  of 
error,  in  behalf  of  the  people,  where  the 
judgment  sought  to  be  reviewed  was 
rendered  before  the  act  was  passed. 
People  v.  Carnal,  2  Selden  463. 

82.  In  Georgia,  a  writ  of  error  does 
not  lie  to  the  Supreme  Court,  in  a  crimi- 
nal case  on  behalf  of  the  State,  7  Geo. 
422;  admitting  there  is  error  in  the 
particular  exception,  the  judgment  will 
not  be  reversed  if  it  appear  distinctly 
upon  the  whole  record,  that  the  pre- 
vailing party  was  entitled  to  award. 
Houghton  v.  Slack,  10  Vermont  520; 
Stephen  v.  State,  11  Ga.  225. 

83.  Held  that  to  place  the  prisoners 
in  the  very  front  benches  of  the  bar,  by 
the  side  of  their  counsel,  would  have 
been  an  unnecessary  indulgence,  and 
that  the  Court  did  not  err,  under  the 
circumstances  of  the  case,  in  refusing 
it.     U.  States  v.  Gibert,  2  Sumner  19. 

84.  In  Illinois,  the  State  cannot 
prosecute  a  writ  of  error  in  a  criminal 
case.   State  v.  Royal,  1  Scam.  557. 

85.  A  statute  created  an  offence  to 
be  prosecuted  by  indictment  in  infor- 
mation, the  penalty  to  go  two-thirds 
to  the  State,  and  one-third  to  the  in- 
former; an  information  was  filed,  de- 
manding the  whole  penalty  for  the 
State,  upon  which  judgment  was  ren- 
dered for  two-thirds  of  the  penalty  to 
the  use  of  the  State,  and  one-third  to 
A.  B.,  as  informer.  Com.  v.  Howard, 
and  others,  13  Mass.  221. 


86.  On  error  by  the  original  defend- 
ants, the  Court  reversed  the  part  of  the 
judgment  which  gave  a  portion  of  the 
penalty  to  the  informer,  and  ordered 
judgment  in  favor  of  the  State  for  the 
whole,     lb. 

87.  In  Alabama,  the  legislature  hav- 
ing omitted  to  prescribe  the  regula- 
tion by  which  the  ordinary  constitu- 
tional power  of  the  Supreme  Court 
over  subordinate  jurisdiction  is  to  be 
exercised  in  criminal  cases,  the  Court 
in  bringing  such  cases  before  it  for  re- 
vision must  resort  to  such  writs  as  are 
known  to  the  law.  Lynes  v.  Alabama, 
5  Porter  236. 

88.  This  Court  recognizes  the  writ 
of  error  as  a  Common  Law  writ.  lb.  In 
Indiana,  the  Supreme  Court  has  the 
unquestionable  right,  in  the  exercise  of 
its  constitutional  power,  to  bring  be- 
fore it  criminal  cases,  by  ordering  a 
writ  of  error,     lb. 

89.  In  the  State  of  New  York,  a  writ 
of  error  does  not  lie  to  the  Supreme 
Court,  where  an  indictment  and  bill  of 
exception  taken  on  the  trial  of  the 
prisoner  are  brought  into  that  Court 
by  certiorari,  to  take  the  advice  of  the 
Court,  and  the  proceedings  are  remit- 
ted to  the  Court  in  which  the  trial  was 
had,  with  advice  to  proceed  to  judg- 
ment. People  v.  Stears,  23  Wend.  634. 

90.  Whether  after  removing  the  pro- 
ceedings by  certiorari,  and  after  the 
Supreme  Court  has  passed  upon  the 
case,  the  prisoner  can  subsequently 
bring  error ;  and  if  he  can,  to  what 
court  the  writ  must  issue. — Qvere.    lb. 

91.  In  Mississippi,  a  recognizance 
must  be  taken  for  the  appearance  of 
the  accused  in  criminal  cases  removed 
into  the  Supreme  Court  from  the 
Circuit  Court,  or  the  writ  of  error  will 
not  operate  as  a  supersedeas.  State  v. 
Craft,  Watkins  537. 

92.  Where  the  venue  is  changed,  a 
writ  of  error  to  the  county  in  which 
the  trial  was  had,  will  not  reach  an 
error  in  the  proceeding  of  the  Court 
from  which  the  venue  was  changed. 
Byrd  v.  State,  1  Howard  247. 

93.  It  is  not  a  ground  of  error  that 
a  defendant  who  has  pleaded  in  chief 
was  indicted  and  convicted  by  a  wrong 
name.     Turns  v.  Com.  6  Met.  224. 

94.  The  refusal  to  admit  a  nolle 
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prosequi,  is  do  ground  for  a  writ  of 
error,  after  a  verdict  for  the  accused. 
State  v.  Davis,  4  Blackf.  345. 

95.  Where  a  general  verdict  of 
guilty  is  returned,  and  one  count  in 
the  indictment  is  good,  it  is  not  a  cause 
for  reversing  the  judgment  on  error, 
that  there  is  anotner  count  which  is 
bad.     Jennings  y.  Com.,  17  Pick.  80. 

96.  Where  a  witness  examined  in 
chief  and  discharged,  came  back  before 
the  prosecution  had  concluded  its  testi- 
mony, and  brought  into  court  fire-arms, 
stating  that  they  were  the  arms  the 
prisoner  had  when  he  arrested  him,  and 
stating  that  he  had  forgot  to  mention, 
the  fact  when  first  examined;  held  that 
the  propriety  of  permitting  the  state- 
ment to  go  to  the  jury  at  that  time,  was 
a  matter  belonging  to  the  discretion  of 
the  Circuit  judge,  and  will  not  be  re- 
vised by  the  Supreme  Court.  Carroll  v. 
State,  3  Humph.  315. 

97.  In  Mississippi,  no  appeal  lies  to 
the  court  of  errors  from  the  Circuit 
Court,  in  criminal  cases.  Loftin  v. 
Miss.,  11 S.  &  Marsh.  R.  358.  In  Missis- 


sippi, clerks  of  the  Circuit  Court  can- 
not grant  writs  of  error  in  criminal 
cases.  Rockhald  v.  State,  5  Howard 
291. 

98.  In  Illinois,  a  writ  of  error  does 
not  lie  in  behalf  of  the  people  to  re- 
verse the  decision  of  a  Circuit  Court, 
in  a  criminal  case.  State  v.  DM,  1 
Scam.  257. 

99.  Where  the  indictment  was  for  a 
joint  offence,  both  were  convicted  of 
the  offence  charged,  and  both  complain 
that  the  judgment  was  erroneous,  both 
may  join  in  a  writ  of  error  to  revise 
it.  Sumner  and  others  v.  Com.,  3  Gush. 
521. 

100.  The  object  of  a  proceeding  ii 
error,  is  to  reach  the  judgment  and  to 
avoid  it  when  it  does  not  possess  the 
elements  upon  which  alone  all  judg- 
ment should  stand ;  but  a  Count  wffl 
never  set  aside  a  judgment  because 
error  may  have  been  committed  npoii 
some  particular  point,  where  an  exami- 
nation of  the  whole  record  conclusively 
shows  that  the  judgment  was  correctlj 
rendered,    lb. 
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LOTTERY,  548 

What  constitutes,  548,  549 

Indictment  for,  549,  551 

Statutes  respecting  lotteries,  551 

MALICIOUS  MISCHIEF,  552 

In  what  the  offence  consists,  552 

Indictment  for,  553,  554 

Trial  and  proof  on,  554 

MAYHEM,  555 

What  constitutes,  555 

Indictment  for,  evidence  on  the  trial,  conviction,  &c,  555,  556 

MISDEMEANOR,  556 

At  common  law,  556,  557 

By  statute,  557,  558 

Indictment  for,  558,  559 
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Trial,  560,  561 

Evidence  on  trial,  560,  561 

NEW  TRIAL,                                                •  561 

Courts  having  power  to  grant  new  trials,  ,  561,  562 
Grounds  for  new  trial,  562,  563,  564,  565,  566,  517 
Newly  discovered  evidence,                                                568,  569,  570 

Admission  of  improper  evidence,  570,  572 
Separation  of  jurors  during  trial,                                      572,  573,  579 

Tampering  with  jurors,  573 

Misconduct  of  the  jurors,  574,  576 

Separation  from  the  officer  in  charge  of  the  jury,  577,  579 

When  the  verdict  is  against  the  weight  of  evidence,  579,  581 

Error  in  charge  of  the  court,  581,  583 
When  the  evidence  is  doubtful  and  insufficient,               583,  584,  585 

Objection  to  jurors,  585,  590 

Motions  for  new  trials,  590,  592 

Affidavits  on  admissible,  591,  592 

NOLLE  PROSEQUI,  592,  594 

NUISANCE,  594 

What  constitutes,  594,  597 

Party  liable  to  indictment  for,  597,  598 

Evidence  in  excuse  on  the  trial,  598,  599 

Indictment  for  nuisance,  599,  602 

OUTLAWRY,  602,  603 

« 

PARDON,  603, 605 

PEDDLERS,  605,  606 

PERJURY,  606 

What  constitutes,  606,  612 

Subornation  of  perjury,  612 

Indictment  for  perjury,  612,  622 

Proof  on  the  trial,  622,  624 

PIRACY,  624, 626 

PRESENTMENT,  626,  627 

PRINTING  OBSCENE  BOOKS,  627,  628 

PROFANE  SWEARING,  628 

RAPE,                       *  629 

Statutes  respecting,  629 

What  constitutes  the  crime  of,  629,  630 

Indictment  for  rape,  630,  632 

Evidence  on  the  trial,  632,  634 

Trial,  634 

Charging  the  jury,  635 

RECEIVING  STOLEN  GOODS,  635 

Statutes  respecting,  635,  637 

Indictment  for,  637,  639 

RIOT,  639 

What  constitutes,  639,  641 

Indictment  for,  641,  642 

Proof  on  the  trial,  642,  643 

ROBBERY,  643 

What  constitutes,  643,  644 

Statutes  respecting,  644 

Indictment  for,  645 
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SEDUCTION,  645, 64* 

SENTENCE,  646 

When  legal  and  proper,  646, 654 

When  erroneous,  654, 657 

Sentence  to  additional  punishment,  657,  660 

Effect  of  sentence  on  the  civil  rights  of  the  convict,  661 

Delaying  sentence,  661 

SLAVES,  661 

Statutes  respecting  slaves,  661 

Importation  of,  662,  666 

Offences  committed  by  slaves  and  indictment  therefor,  666,  668 

Evidence  on  the  trial,  668,  670 

Inveigling,  enticing  slaves,  670, 672 

Indictment  for,  672,  613 

Harboring  slaves,  673 

Master's  liability  for  the  act  of  the  slave,  614 

Selling  to  and  trading  with  slaves,  674,  677 

Indictment  and  statutes  respecting,  677,  680 
Whipping  and  beating  slaves  and  indictment  for — 

killing  slaves  and  indictment  for,  680 

STATUTES,  683 

SUMMARY  CONVICTION,  683,  684 

SUNDAY,  684 

TREASON,  685, 686 

TRESPASS,  686, 687 

TRIAL,  687 

In  criminal  cases,  general  principles  of,#  687,  695 

Joint  and  separate  trials,                         *  695,  696,  691 

USURY,  691 

VAGRANCY, 
VENUE, 
VERDICT, 
VOTING, 

WARRANT,  (SEE  ARREST,) 

WITNESS, 

Impeaching  witnesses, 

Credibility  of  witnesses, 

Examination  of  witnesses, 

Competency  of, 

Compelling  witness  to  enter   into  recognizance  to 
appear  to  testify, 
WRIT  OF  ERROR, 

Grounds  of, 
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703 

703,  704 
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bo 

718 

718 

718,  724 

Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitize?  by] 


Digitized  by 


Google 


